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Acquiescence — Mere silence is no acqnie- 
scence — Silence is acquiescence only wlien 
there is duty to speak and silence amounts 
to fraud— Trespasser spending money on 
property of another — True owner silent 
To amount to fraud, he must know that 
property is his at that time and that 
trespasser is acting under mistaken belief 
that land is his (trespasser’s) — Where he 
does not know any of these there is no 
acquiescence 7U 

Admission — Admission is presumed to be 
true 249a 

AdYerse Possession— Co-sharer — Posses, 
sion of co.sharer is not adverse unless 
there is ouster or assertion of hostile title 

106c 

Co-sharer — Ouster — Mere non-pay- 
ment of rents and profits for long time, 
does not give rise to inference of ouster — 
There must be indication that taking of 
profits amounts to denial of right of other 
co-sbarers {Obiter) lOfid 

■ — Assertion of right — Assertion of right 
made during life-time of female holder 
holding life estate is of no avail as against 
reversioners Zib 


Co-sharer in possession of whole joii 
property— pis possession is not adver 
in absence of assertion of hostile title I 
him to knowledge of co-sbarers 3* 
—Acquisition of title— Clear and defini 
evidence as to different points of time 
necessary g- 

Appeal Bight of — Must be given 1 
express enactment 68E 

” -Parties— Person impleaded as defe: 
dant to suit and party to decree dismissii 
suit— He has right to show even as re 

pondent in appeal, that decree was wrong 
passed 

—Eight of Eight of appeal not lo 
unless decree conditional, for benefit 

ap^llant, and appellant accepts oonditic 
and benefit 

■; ^Powers of appeUate Court— Issi 
simple one — Appellate Court will n 
discard ^preciation of evidence by tri 

“ot properly conside 
mg effect of documentary evidence • 


Appeal 

Appellate Court may draw conclusions of 
its own 

New case — Appellate Court making 

new and inconsistent case for partj — Its 
judgment cannot be supported 49c 

Assam Bijnl Suooesslon Act (2 of 1931) — 
Scope — Act merely declares rule of suc- 
cession and contains no provision forfeit- 
ing or confiscating property of any person 

593(; 


S. 1 — Act is public Act — It deter- 

mines right of individuals not merely inter 
se but as governing their relations with 
others- 093i 

S. 4 il ) — Words “with title dating 

baok" etc. in S. 4 (l) cannot be treated as 
mere recitah and not as part of enactment 

59 3> 

S.4il) and (2) — Declarations con- 

tained in sub-ss. (l) and (2) are ‘law’ 593a 

S. 4 (i) and (?)— Act is confined to 

succession to the Eaj — Any title otherwise- 
than on basis of succession is outside scope 
of the Act — Claim solely based on alleged 
right of succession to Eaj is barred but not 
claim based on alleged title acquired by 
adverse possession 593 r 

‘S. 4 (f) and (2) — Act operates even 
outside limits of province of Assam 593f 
S. 9 — S. 9 is prospective 593s 

Assam Criminal Law Amendment Act 
(1934), S. 20 (l) — Act has no force outside 
Assam 

Assam Land and Revenue Regulation (1 
of 1888)— Fisheries can be offered separ- 
ately for settlement and assessed separate- 
ly from lend 6295 

Beels can be settled separately or as- 
sessed on profits 629 ,j 

5. 6 (5)— Eight founded on adverse 
posseseion. is legally derived 620d 

S, 3 (b) Status of a landholder — 
Acquisition of, dependent not on the length 
of pseession but on the lessee’s holding, 
under the lease for 10 yeara 774a 

Ss. 12i 29 and 70 — S. 70 was iuteud- 

ed to cover only oases of such lauds, that 
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Assam Land and Revenue Regulation 

is waste land or lands which have been 
held on behalf of proprietor Gorernment 

7746 

5. 5^ is ) — Or” means “and” — 
Both conditions must be fulfilled to main, 
tain a suit to set aside sale Iloa 

Ss. SS (S) and $0 — Suit to set aside 

sale is governed by S. 82 (2) and not by 
Art. 12 (c), Limitation Act 7156 

S. 82 is) — Surety’s properties sold 

for defaulter's arrears of revenue — Civil 
suit for declaration that sale is void ah 
initio is not barred though such plea is 
not taken in application before Commis- 
sioner 7154 

$s. 91 il) and Scope of S. 146 

— All conditions in S. 91 (l) are not to be 
fulfilled before ordering sale of surety's 
property 7l5c 

S. 154 — Land revenue settlement — 

' Government is sole judge of propriety of 
' classification and suitability of rent 629a 

1 $. 154 — Offer of re-settlement and 

■temporary settlement should be of whole 
estate 629« 

' >$. 154 (i) (a) — Composite proceedings 

partly settlement and partly partition and 
entirely foreign to Regulation — Civil Court 
can pronounce such proceedings ultra 
vires 629/t 

Assam Municipal Act (1 of 1923), Ss. 13 
and 206 iS) and rules Ihereundtr — Juris- 

• diction of civil Court to adjudicate on elec- 
tion disputes is not ousted 424c 

Ss. 21‘A, 10 and 14 — Elections set 
aside by civil Court — Unseated candidate 
accepting appointment under S. 21.A — 
Right of appeal by unseated candidate is 
not lost 4246 

S. 296 (s ) — Rules under — Rr. 13 and 

34 — Provision regarding submission of 
nomination paper to chairman is manda- 
tory 4244 

Assignment — Assignment includes assign, 
rnents by law and by deeds 4646 

Banker and Customer— Relationship of 
banker and customer is generally that of 
agent and principal, of debtor and creditor 
or of pledgor and pledgee — In some cases 
the banker stands in the relation of trustee 
as well as agent for bis customer 409a 

* Relationship between — Banker no 

trustee of money deposited by customer 
lor his own use — But case different where 
hanker using securities deposited for bank's 
use and not for customer — Customer 
•depositing securities with banker as cover 


Banker and Customer 

for advances — Transaction held to be in 
nature of pledge 4096 

Sale of securities — Payment of bank’s 

loans — Customer held entitled to balance 
of money over and above bis liabilities to 
bank 409c 

Bengal Cess Act (9 of 1880)— Preamble 
— Cess must be paid whether property is 
rent-free or not 695a 

Ss. 4 and 24 — Note to S. 24 and 

R. 66, Cess Manual are not ultra vires and 

inoperative — They are not inconsistent 
with definition of " cultivating raiyat ” as 
given in S. 4 — Revaluation made on basis 
of note to S. 24 and R. 66 of Cess Manual 
is not illegal 706 

S. 5 — Road cess — Road cess amounts 

to cess imposed on mines 459a 

Ss. 16 and 14 — Act is taxing Act to 

be strictly construed — Form of return — 
Annual value of land must bo included in 
return 6956 

Ss. 16 and 14 — Liability of holders 

of rent free land to pay cess — There must 
be inclusion of those lands in landlQ^^'s. 
return 6954 

^ S. 16 — Service of notice undei? 5; 15 

is not merely matter of procedure but is 
part of law — Non-compliance with provi- 
sioD makes assessment invalid 70a 

Ss. 54, 66 and 58 — Notices under 

S. 54 must be properly published with all 

details — Omission or mistake in them dis- 
entitles zamindar for recovery of cesses 
under 8. 58 — Such mistakes are not mere 
irregularities but illegalities 8136 

Ss. 54 and 58 — Taxation statute — 

Strict interpretation — Notice under S. 54 
must contain all details — Mistake in notice 
with regard to dates and omission with 
regard to specification of amounts consti- 
tute illegality — No suit maintainable under 
S. 58 under such circumstances 781a 

S. 58 — Suit under — Three years' limi- 

tatioo applicable 7816 

S. 66 — Rent-free lands omitted from 

landlord’s return — Valuation under S. 21 
— Notice under S. 66 must be given — Pro- 
cedure in Ch. 4 should be followed before 
proceeding under Ch. 2 695c 

S. 95 — Cess return can also be used 

against heirs of persons filing them 456i3 

Bengal Choukidari Act (6 of 1870)— 
Cboukidari Cha^kran lands — Mokarari 
grants — fiesumption of lands under Act 6 
of 1870 and settling them with proprietor 
— Proprietor claiming fair and equitable 
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Bengal Choukidari Act , , . ■ 

rcDt— Pesh Khash being included in jama 
— Mokararidars given right to realize Pesh 
Khash— Proprietor can ask for fixing fair 

rent 

Bengal Criminal Law Amendment Act 
<6 of 1930), S. 2 ( 2 )— Unless order is 
reviewed by Government within one year, 
it cannot be in force after one year and no 
prosecution can be launched for its dis. 
obedience 

Bengal Estates Partition Act (5 of 1897), 
S. S2— Order by partition officer under 
S. 81 cannot be challenged hy way of 
.defeoce to suit for rent — It can only be 
ohallenged by suit or proceeding in which 
all parties to partition are made parties 

636 

5. 81 (5)— Partition of estate— Pre- 

sumption is that proceedings have been 
regular and that notice under S. 81 (8) has 
ibeen served 

S, 113 (c) — Commissioner directing 

tresh partition — No appeal lies 138<i 

Bengal Excise Act (6 of 1919), Ss. Ti 
and 81 — Accused tried under Bengal 
Excise Act — Magistrate is empowered 
•under S. 5, Identifioation of Prisoners Act. 
ito direct accused to be measured and 
photographed for purposes of investigation 

65 a 

Bengal Land Revenue Sales Act (11 of 
186 Ss. 6 and 7 — Sale on account of 
arrears of revenue and cesses not amalga. 
mated — Mention of arrears of cesses in 
notification does not make sale for arrears 
■of revenue illegal 415 a 

S. 6 — Publication of notification of 
sale in Gazette — Period of 30 days does 
not apply 415 ^ 

Ss, 6 and 7 — Mere suit for declaration 
that sale was illegal is not maintainable 

5. 33 Suit for declaration by rever- 
sioner that sale did not affect his rever- 
sionary interest— Fraud alleged— Suit is 
not barred jgg 

-——5. 55— Ground not specifically set 
torth before commissioner can be taken in 
euit 142 

1888) Sj. 9 (^) and 25fi.^-Rales under 
R- 59— Persons staying with 
father in residence belonging to him for 
«ome months m year-No evidence to 
show that he has title to house— He can. 
not be said to have place of residence 
withm meaning of S. 7 of Village Local 


Bengal Local Self-Government Act 
Self-Government -Act Such person not 
nominated to vote for joint undivided 
family— He is not member of family 
entitled to vote 29ua 

S 255-1 — Election rules framed 

under S. 133-A — Rr. 1. 26.A. 26-B. 56— 
Civil Court has no jurisdiction to decide 
dispute as to qualification of members of 
District Board— Such disputes are to ba 
decided by District Magistrate whose deci- 
sion will be final 295o 

Bengal Mining Settlement Act (2 of 
1912), S. 10 ( 4 )— Lease— Lessee to pay 
and discharge all taxes, rates, etc., which 
shall be charged, assessed or imposed upon 
the said mines ” — Obligation held could not 
be limited to charges on mines them- 
selves but extended to charges imposed in 
respect of them on persons, viz. landlord 
or tenant 459c 

Bengal Money Lenders Aot (7 of 1933), 
S. 5— S. 3 merely raises presumption that 
rate of interest exceeding 25 per cent is 
excessive — It does not forbid Court to 
grant in any circumstance interest at rate 
more than 25 per cent, in case of loan 
given before passing of Act — Lender can 
rebut presumption by evidence 1276 

S, 5— ^Yhether S. 3 applies to case 

where decision of trial Court was given 
before passing of Act (Quaere) I27d 

S. 4 — S. 4 applies to transactions but 

not to suits prior to Act came into force 

8S9a 

5. 4 — S. 4 has no retrospective opera. 
tioD 334 

Bengal Municipal Aot (3 of 1884), S. 5 
(35) — Applicability — Erection of defective 
hackney carriage stand with no suitable 
contrivance for drainage— Suit for injuno- 
tion for removal of same is not governed 
by S. 5 (35) 707c 

S«. 30 and 22 (as aynended by Aot 4 
of 1894) — Inserting words “including the 
subsoil and all” do not disjoin “not being 
private property etc.” by which “all roads” 
are governed : 9 I C 562 and 62 Gal 692 
=163 1 C 109, OVEERULED (FB) : 506a 

S. 30 (as amended by Act 4 of 1894) 
—Road over which public have right of 
way vests in Municipality under S. 30 

„ (FB) 606d 

05. 22$, 120 and 252“Ass6S3^ 

ment reduced on review— If distress can 
issue without fresh notice— Procedure 
stated 542 ^ 
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Bengal Municipal Act (1384) 

Ss. 116, 120 and 121 — Quarterly 

instalment is distinct instalment — L'npaid 
arrears — One entire demand — Tender of 
one instalment refused — Distress for entire 
amount in arrears — Distress is illegal and 
distrainer is liable in damages without 
deduction of tax due 5426 

(15 of 1932), S. 18 {!), Gls. 1 and 2 

— Cls. 1 and 2 are disjunctive, i. e., action 
under one clause alone can be taken 123 
S. 05 — S. 95 does not make any sub- 
stantial change in rights of Municipality 
in such pathway as Act 3 of 1884 deals 
with (FB) 5066 

S. 129 (/) — Definition of "owner” — 

Definition not exhaustive — Decision of 
ownership” is matter for Municipal Com. 
missioner’s discretion — Commissioner de. 
ciding "occupancy raiyats" as owners — 
Decision is not ultra \'ires 641 

Bengal Patni Taluks Regulation (8 of 
1819), S. 11 (3) — Under S. 11 (3) read 
with S. 195, Ben. Ten. Act, before its 
amendment in 1928, purchaser of patni in 
auction is entitled to eject raiyats having 
only occupancy rights in holding by suit 
instituted before amendment 22c 

S. 13 — Non-registration of name of 

purchaser of patni tenure — Effect of 663c 

Bengal Suppression of Terrorists Out- 
rages Act (12 of 1932), 5s. 24 and 25 — 
Special Magistrate has power to tender 
pardon under S. 337, Criminal P. C. (Per 
Full-Bench ; Mukerji, J. contra) ; (FB) 356d 
S. 25 — Scope of — Prima facie case 
of murder disclosed by prosecution evi- 
dence — Local Government cannot direct 
trial before Special Magistrate — Such trial 
is without jurisdiction 5296 

Bengal Suppression of Terrorists Out. 
rages (Supplementary) Act (24 of 1932), 
5. 3 (f) and (2) — Appeals from convictions 
of offences alleged to have been committed 
under Bengal Suppression of Terrorists 
Outrages Act — High Court retains its 
ordinary powers as provided for in Ch. 31, 
Criminal P. C., in dealing with appeals 

529d 

Bengal Tenancy Act (8 of 1885), Ss. 4 (a), 
26-F and 186 — Application for addition of 
co-sharcr landlord left out must be made 
within period prescribed by Ss. 4 (a) and 
26.F — S. 22, Limitation Act, does not 
apply 388c 

Ss. 5 and 20 (as amended by Act 4 of 

1928) — Tenant holding undivided shares 
in parcels of land could be raiyat even 


Bengal Tenancy Act 

before amendment of 1928 by reason cf 

occupation for 12 years 3316 

S. 7 — Permanent lease by shebait not. 

justified by necessity — Rent may be law. 
fully enhanced under S. 7 and fair rent 
fixed 432: 

S. 23 — Pottah — Recitals in — Pottah 

executed after commencement of tenancy 
— Recitals not admissible against tenant 

7706 

S. 26 (l), (5) and (O) — Sale of share 

in occupancy holding — Pre-emption appli- 
cation by landlord — Pre-emption suit by 
another co-sharer by inheritance — Latter’s 
suit decreed — Landlord’s application held 
should be dismissed by reason of S. 26.F (l) 

398 

S. 2G.B — Holding transferable — 

Recognition of landlord is immaterial — 
Statutory right of landlord to recover 
transfer fee — Holding under transfer 
wrongly described — Right of landlord for 
transfer fee is not affected 3046 

Ss. 26. B and 26.C — Transfer of 

holding — Title passes to transferee as soon 
as document of transfer is registered with 
retrospective effect from date of execution 
— Transfer is complete although landlord 
has not received notice of transfer and his 
fees from Collector 279a 

S. .?6.E— Re-sale — Not fresh execu- 


tion but fresh sale in pending execution is 
contemplated — Provisions of S. 26.E (3) 
are mandatory — Order of forfeiture of first 
purchase money should be made before 
ordering fresh sale 171a 

S. ^6./';— Execution sale— Court not 

fixing time or overlooking time fixed to 
deposit landlord’s fees — Auctiou-purchaser 
not depositing such fees — Sale is not a 
nullity 1716 

S. ^6.F— Application for pre-emption 

— Benamidar of co-sharer landlords made 
party — Application is not defective 
Benamidar represents co-sharer landlords 
— Co-sharer landlords can at any time 
be substituted in place of benamidar 490a 

Ss. 20. F and 286 — Application for 

pre-emption — One of opposite parties im- 
pleaded minor — Application is not defec- 
tive — Minor should be deemed party for 
purposes of S. 188 — Subsequent proceed, 
ings without appointment of guardian are- 
however irregular — Order of pre-emption 
is liable to be set aside — Minor is entitled 
to apply to be made co-applicant, although 
period of limitation for such application is- 
over 490^ 
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26.F — S. 5i Limitation Act, does 

not apply to application undef S. 

S. 26.F — Application must be made 

within two months of notice — Where 
•some oo-sharer landlord not served with 
notice, he can apply within reasonable 

time 

Ss. 26.F and 188 — S. 188 governs 

proceedings under S. 26.P 231a 

S. 26.F—A, B and C, co-sharer land- 

lords in respect of three holdings Under 
Estates Partition Act two holdings allotted 
to A and third partly to A and partly to 
B and 0 — B and C instituting suit for 
rent of holding for period anterior to 
partition and obtaining decree and pur- 
chasing holdings in execution thereof — A 
held entitled to claim pre-emption 223 

S. 26-F — Petition for pre-emption — 

Complicated questions of title should not 
be gone into in proceedings for pre-emption 

167 

S. 28-F (2) — Application accompanied 

by deposit within period of limitation — 
There is sufficient compliance with S. 26.F 

576a 

Ss. 26.F (2), liS.A {2) and 188— Co. 

sharer landlord applying for pre-emption 
need not invite other co-sharer landlords 
to join — It is for Court to call upon them 
to do so 6766 

— —S. 26.F ( 2 ) and (4) (a) — Time within 
which service of application to be effected 
-and effect of non-service considered 576c 

Ss. 26.F ( 2 ), {4) (a) and 155— Time 

for payment of deposit cannot be exten- 
ded beyond that fixed for application, but 
deposit may not accompany application 

^ . 576i 

a ri\'F “ Application under 
a. Jb-h ilj by co-sharer landlord— Appli. 
cant added as co-applicant in another ap. 
phcation by other co-sharer landlords — 
Latter application dismissed as being de. 
fective-AppUoant is not debarred from 
continuing his own application 490c 

— — S. 26.F ( 2 ) — Co-sharer not given 
notice of transfer - Pre-emption appUoa-' 
tion by another co-sharer — Notice issued 
on former co-sharer-He can apply to be 

within reasonable 
time Other co-sharers also can become 
co.apphcants within a month of such co. 
sharers application and nob necessarily 
within a month of first pre-emption appu! 

343a 


Bengal Tenancy Act v 

.b'. 26. F (2) and U-a)— Distinction 

pointed out 

Ss. 2G.F ( 2 ) U-n) and 2 o 5 '-Notice 

of transfer servetl on co.sbarer If sucu 
co-sharer wishes to apply for pre-emption, 
he must give information of his applica- 
tion to all co-sharer landlords known to 
him within such time that others can 
apply under sub-s. 4a of S. 26.P If he 
does not do so, his application should be 
rejected 231c 

S. 26.J — Suit for recovery of laud- 

lord’s fees not barred 342a 

Ss. 26.J and 158 (c)— Composite ap- 
plication seeking two reliefs — Common 
point for decision— No appeal filed against 
decision under S. 158 (c)— Yet revision does 
lie against order under S. 26.J 304a 

S. 26.J — Principle underlying S. 26.J 

— Obligation to pay transfer fee arises 
when instrument of transfer is presented 
for registration — Transfer in fact and nob 
in law should be considered 304c 

Ss. 26.J and 111 — Application under 

S. 26-J for recovery of money and not for 
determination of status of tenant — Court 
is not empowered to stay application under 
S. Ill, although question of status may 
have to be gone into 263 

S. 29 — There cannot be any question 

of enhancement unless both parties to 
contract agree upon one point, namely 
that there is to be enhancement 4466 

S. 30 and Amending Act 4 of 192$ — 

Amending Act is not retrospective in 
operation — Tenancy created before amend- 
ment and nob being holding — S. 30 and 
Amending Act cannot be combined so as 
to give landlord right to sue for enhance- 
ment of rent 386a 

S. 30 — Tenancy consisting of undivi- 

ded shares in parcels of land — Suit for 
enhancement of rent before amendment of 
1928 is not maintainable S3lc 

Ss. 30 and 37 — Dnhanoement under 
S- 30, Cls. (a) and (b) is subject to limita. 
tions in S. 37 — But such limitations do 
not apply to claims for additional rent for 
excess area 100 , i 

Ss. 30 (6) and 3 (5) (as amended by 
Act 4^ of 1928) — Tenancy consisting of 
undivided shares in parcels of land created 
before 1928 — Immunity from enhance, 
ment of rent given to such tenant is not 
taken away by amendment of 1928 as 
such amendment is not retrospective 33ld 
“ Ss. 30 (6) and 109 — Suit in civil 
Court — Maintainability of— Application 
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under S. 105 to Revenue Court with- 
drawn in 1929 — S. 109 amended in 1928 
— Suit in civil Court in 1932 under S. 30 
(b) is maintainable 3076 

S. 30 (6) — “During currency of pre. 

sent rent,” meaning 1806 

S. 44 (c) — Lands of old tenancy not 

included in subsequent deed — Rent fixed 
quite out of proportion to old rent — Period 
fixed and option given to tenant to conti- 
nue for another term in case be complied 
with certain demands — Landlord entitled 
to evict tenant even before expiry of 
period in ease tenant transfers land — 
Tenant held liable to be evicted on expiry 
of term and could not claim occupancy 
right 1766 

Ss. 48-C (a) and C6 — S. 66 is very 

wide — Under-raiyats can claim benefit of 
S. 66 (2), if proviso to S. 48.C, Cl. (a) is 
not attracted 169a 

S. 50 — Tenant not paying uniform 

rent — But this due to abatement of por. 
tion of rent on account of diminution of 
area and not due to variation in rent or 
rate of rent — Tenant is entitled to pre- 
sumption under S. 50 234 

5. 52— What determines liability of 

tenants to pay additional rent stated 375a 

Ss. 62 and 30 (6) — Prior suit for 

alteration of rent under S. 52 decreed — 
Subsequent suit for enhancement under 
S. 30 (b) is not barred 180c 

S. 65, Chap. 14 — Suit for rent of 

occupancy holding — Holding transferred 
during pendency of suit to the knowledge 
of landlord — Transferee not impleaded as 
defendant — Decree in suit does not charge 
holding under S. 65 — Decree-holder can. 
not take aid of provisions of Chap. 14 in 
execution of decree — Decree is not binding 
on transferee — He is entitled to prefer 
claim under 0. 21, R. 58, Civil P. C. 279c 

S. 6G — S. 66 includes suit for recovery 

of arrears of rent as also for ejectment 1696 

S. 74 — Old kistibandi patta — Small 

sum of moltana put down to be paid with 
instalment — In Record of Rights rent 
shown inclusive of moltana — Small sum of 
moltana is not abwab 541 

Ss. 76 (2) (/) and 77 — Only tenant is 

entitled to erect per-i’anent dwelling house 
on holding and that too only for benefit 
of himself and his family — Unrecognized 
transferee of a non. transferable holding 
has no such right 243 

S. 87 — Transfer of holding on footing 

that under-lease should be given to trans- 
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feror — Transaction merely amounts to 
transfer of part of holding — It does not 
amount to al)andonment 168 

S. 102 {dd) — Settlement Officer is 

authorized to decide disputes between two 
neighbouring proprietors 452a 

S. 104 — Knhancement of rent — Pro. 

gressive rent for certain number of years 
— Maximum rent to be in force for fixed 
period — No rent fixed after existing set. 
tlement — On revision of settlement, rent 
can be enhanced 3006 

S. 104-H — Land sold in execution 

against defendant 2 by defendant 1 pur- 
chased by defendant 3 — Sold in execution 
against defendant 3 by defendant 1 — Pur- 
chased by plaintiff — Defendant I’s rent 
suit against defendant 2 and defendant 3 
— Decrees obtained — Defendant 1 trying 
to sell land in execution of decrees — Plain- 
tiff suing to restrain defendant 1 from 
putting land to sale — Held suit not being; 
in respect of any rent oi' omission to 
settle rent S. 104.H is no bar 181a 

Ss. 104.J and 111. A — Re-opening of 

area and rent settled by Revenue Officers 
— Plaintiff must proceed under S. 104-J 
and not by declaration under S. lll-A 

300a 

S. 105 — Suit for assessment of rent 

in respect of land recorded as liable to 
rent — Assertion of claim of Niskar not 
made to knowledge of landlord 12 years 
before suit — Suit is not barred 483 

Ss. 105 and 109 — Proceedings under 

S. 105 — Claim for additional rent for 
unassessed land of tenancies not pressed — 
Suit for enliancement of rent is not barred 

3756 

Ss. 105, 106 and 100 (ameJidcd) — 

Plaintiff recorded as 1/4 share-holder in 
record of rights — Application under Ss. 105 
and 106 claiming 1/3 share — Application 
dismissed — Plaintiff’s suit for assessment 
of rent for 1/4 share based on record of 
rights — Such suit is not barred by S. 109 

173a 

S. 105-A (as amended in 1028) — 

Decision under — Appeal from — Court-fee 
— Decision on questions specified in 
S. 105-A is in effect decree — Por appeal 
before special Judge memorandum of 
appeal is required — Such memorandum 
comes under Art. 1 Sch. 1 of Court-fees 
Act 8046 

5s. 106 and 50 (2) — Suit under S. 106, 

by occupancy raiyat claiming certain 
jamas to be Maurashi Mokarari for cor» 
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rection o( Becord of Bighls-Pla.nt.£t ^ 
titled to presumption under b. OU 
Defendant landlords relying on collection 
papers, in rebutting presumption — Ab- 
sence of entries relating to jamas, m col- 
lection papers is evidence m case — 
excluding from consideration collection 
papers commits error of law 

S. 109 — Amendment in 1928 — Effect 

of— Amendment affects procedure only 
Eight of action is untouched 307o 

S. lll.A — Suit for declaration that 

plaintiff has status of Kaimi-Mokarari 
Mourasidars and that entry in Eecord of 
Bights recording them as Korfas is wrong 
is one for declaration of title and is not 
barred by S. lll.A— Plaint in suit dis- 
closes cause of action 456a 

S. 116 (as amended in 1928) — Deci- 

sion under S. 105-A — Appeal to special 
Judge — Principle laid down for determin- 
ing value of memorandum of appeals in 
suits under S. 7 (ii), Court-fees Act, should 
be followed 804c 

S. 116 (c) (5) (os amended in 1928) — 

Special Judge rejecting memorandum of 
appeal for failure to supply requisite fee — 
Order rejecting memorandum of appeal 
is not decree and hence not appealable 804a 

S. 146.A (3) — Bent suit — Defendants 

fulfilling requirements of any of four 
clauses in sub-s. S shall be taken to re- 
present entire body of co-sharers 80 

— ; — S. 148 ih) — Natural guardian of 
minor is person entitled to custody of 
minor under minor's personal law in ab- 
sence of testamentary or appointed guar- 
dian 7 O 2 

S. 148 ( 0 ) — Decree for rent — No 
usignment of landlord's interest — As- 
signee of decree cannot execute it 464a 
I 5. 148.A — Suit for rent under 
S. 148-A Persons not impleaded as par- 
ties and claiming to be co-sbarer land- 
lords are not as matter of right entitled to 
intervene and be added as parties — Order 
bringing them on record is not justified 
by law 23 - 

S. 149~A ( 9 ) Bent suit decreed — 
Decree becomes final as between parties 
to suit — Question as to compliance or 
non-compliance with provisions of sub. 
B. 9 cannot be subsequently raised 197a 
^^^~Q"®3tion as to whether 

18 one deciding question of amount of rent 
wnually payable by tenant — Second ap. 
peal 18 competent g^Sa 


Bengal Tenancy Act 

Ss. 159 and 167— Suit for possession 

of property by purchaser at rent sale — 
Claim resisted by mortgagee-purchasers 
purchasing property in execution of their 
mortgage decree — Mortgage subsisting at 
date of rent sale — Bight of mortgagee is- 
not annulled — Property purchased by 
mortgagees within one year of rent sale — 
Purchaser at rent sale is not entitled to 
possession unless he redeems mortgage 381' 
Ss. 173 (3) afid 174 (5) (5)— Applica- 
tion under S. 173 (3) — Proper time for 
Court to ask fordeposit under S. 174 (3) (b) 
is after it has come to conclusion that sale 
should bo set aside 197/) 

S. 174 ( 1 ) — -Attaching creditor can> 

apply to set aside sale 547 

S. 174 ( 2 ) — Application under 8 . 174 

(1) for setting aside sale — Applicant ob- 
taining attachment before judgment of 
property put to sale at rent sale but nob 
obtaining decree; has no locus standi to 
make application 26 

S. 174 ( 5 ), Proviso (b) — Appeal can- 

not be preferred unless deposit is made — 
But deposit is not required for initial 
application 430 

$. 174 {3), Proviso (b) — Deposit need 

not be made at time of filing application 

276a 

S. 174-A — Dispute as to rent bet- 
ween landlord and tenant settled by agree- 
ment — Agreement embodied in decree — 
Consent decree contravening provisions of 
S. 174.A — Rights of parties are governed 
by consent decree till it is avoided — For- 
tion of compromise dealing with question 
of rent alleged to be in contravention of 
S. 174-A outside scope of suit — IV has no 
force of decree but amounts to mere 
agreement— Party alleging agreement to 
be in contravention of S. 1-74-A need nob 
avoid decree 446a 

S. 178 — .Acquisition of laud — Com- 

pensation — Occupancy raiyat agreeing to 
abandon claim for compensation — Agree, 
ment is enforceable 249 /j 

S. i7S— Tenancy held from month to 

month— Clause in tenancy that tenant ia 
not to claim compensation in case of 
acquisition Clause held was not iuconsis- 
tent with tenancy— Tenant making im- 
provements on holding— Tenant can claim 
compensation for improvements 249d 

Landlord and tenant 
Kabuliyat providing for ejectment can. 
not prevent tenant from acquiring ooou- 
panoy rights 555 ^ 
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Bengal Tenancy Act 

i>. IS’^i — Homestead and agricultural 

bolding — Homestead not forming part of 
agricultural holding — Rights in homestead 
are governed by Bengal Tenancy Act and 
not by Transfer of Property Act — Where 
provisions of S. 182 are fulfilled tenant 
cannot be ejected 5656 

S. 1S2 — Holding acquired subsequent 

to homestead — Raiyat is entitled to bene- 
Ht of S. 182 ^ 528a 

S. IS'2 (as amended in 192S) — S. 182 

applies to tenancies in existence at passing 
of amending Act 5286 

Sch. 3 Art. 3— "Dispossession” means 

dispossession by landlord 299a 

Sch. 3 Art. 3— Suit to recover posses. 

sion by tenant wrongfully dispossessed is 
governed by Art. 3 even though disposses- 
sion is brought about through process of 
■Court 2996 

Sch. 3 Art. 3 — Suit for possession by 

usufructuary mortgagee wrongfully dis- 
possessed is governed by Art. 3 299c 

Bengal Village Self-Government Act (5 
of 1919), Ss. 19 and 31— "Vest” and 
"control”— Words are not used together 
but in connection with two different states 
of things 444a 

S. 31 — Union Board cannot exercise 

control over private property 4446 

S. 31— Union Board exercising con. 

trol under S. 31— It can act only consis- 
tent with rights of user of public 444c 

S. lOi— Rules framed under Rr. 6, 8, 

9 and 38— Jurisdiction of civil Court to 
try question of eligibility or otherwise of 
candidate for election is barred 64a 

Bengal Wakf Act (13 of 1984), S. 70 (4) 
—"Suit or proceeding” in Ss. 69 and 70 
does not include appeal 480 

Burden of Proof— Special plea— Parda- 
nasbin lady taking special plea that she 
did not understand nature of transaction 
entered into by her — She must establish 
case founded on special plea 378a 

Onus immaterial — On whom initial 

onus lies is of no importance when parties 
have opportunity of placing all evidence in 
support of their cases 22a 

Calcutta Hackney Carriage Act (1 of 
1919), S. 60— Authority to appoint hack- 
ney carriage stand is absolute Statute 
not merely permits bub directs person or 
body authorized to do so— Persons would 
be exempt from liability of causing nui- 
■sance to neighbours provided they have 


Calcutta Hackney Carriage Act 

statutory authority — Pabna Municipality 
held had no such authority 707a 

Calcutta High Court (Reference) Rules, 
Ch. 26, Rr. 4 and S — P obtaining decree 
against D in 1920 for certain sum less an 
unascertained sum — Suit referred to Regis- 
trar for taking accounts — P appealing from 
decree — Suit remanded for finding and 
finding given — P doing nothing for 9 years 
till 1929 — P’s appeal coming for hearing in 
1929, dismissed for default — Reference 
never proceeded with — P again doing 
nothing for five years till 1934 — D in 1934 
praying that suit be dismissed for want of 
prosecution — P's suit dismissed — Matter 
held to be governed by Rr. 4 and 8 — Suit 
held to be rightly dismissed 53 

Calcutta Improvements Act (S of 1911), 

— Preamble — Acquisition made by trustee 

is acquisition for Government 249c 

S. 171 — Word "re-erect” should have 

its ordinary meaning 373a 

S. 171 — If more than one person 

joined, each can bo fined Rs. 500 3736 

Calcutta Municipal Act (3 of 1923) (as 
extended to Howrah), Ss. 175 and 425 
Company carrying on trade in Shell Oil 
receiving oil from various places and stor. 
ing it at Howrah — Oil distributed to cus. 
tomers from Howrah — Headquarters of 
Company at Calcutta — Transactions nego- 
tiated there and profits collected there 
Company carries on trade both in Howrah 
and Calcutta within meaning of S. 152 
They are liable to take license in each 
Municipality 477 

S. 391 — Cinema show is not excluded 

from S. 391 1456 

S. 391 — That Corporation generally 

used to give notice to take license would 
not make opening of show without previ- 
ous license legal 145(5 

S. 391 — Cinematograph Act of 1918 

does not take away Corporation’s power 
under S. 391 _ 145i 

S. 391 — Cinema show opened without 

previous license of Corporation Corpor- 
ation can suppress show and is not bound 
to make case in criminal Court 145a 

Ss. 488 and 534— Provisions of S. 534 

indicate necessity of prompt action De- 
lay in starting proceedings Corporation 
must establish that they are within pres- 
cribed period 20 

Calcutta Police Act (4 of 1866), Ss. 3 
and 45— No evidence establishing place as 
gaming house — Accused having accepted 
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Calcutta Police Act . 

marked five rupee note to put on certain 
borses— This by itself held insufficient for 

conviction under S. 45 

Ss. i1 and 46 — For application of 

S 47 there should be proper warrant 
under S. 46 — Section to be strictly inter- 
preted and complied with — Otherwise 
convictioD will bo bftd ^ (Por 
son, J) 

S. 47— Search warrant— Search war- 
rant proper in form— Recitals in warrant 
as to information on oath, inquiry and 
reason to believe that place is common 
gaming house — Presumption arises under 
6. 114, Evidence Act 788c 

S. 47 — Presumption under — Section 

creates special rule of evidence — Meaning 
of section explained 788d 

Charge — Charge created by decree — Sub- 
sequent purchaser is bound irrespective of 
whether he bad notice or not 112a 


CiYil Procedure Code (8 of 1908), Ss. 2 
(2), 115 and 144 — Order rejecting appli- 
cation for restitution under S. 144 on 
ground of limitation amounts to decree 
and is appealable — High Court cannot 
interfere under 6. 115 812 

•^—S. 9 — Rights of civil nature — Enforce, 
ability in civil Courts by means of suits — 
Jurisdiction must be specifically taken 
away — Landlord's right to recover transfer 
fee under 8. 26.E, Ben. Ten. Act — Bengal 
Tenancy Act not providing remedy to re- 
cover — Civil suit is maintainable 7865 

S. 11 — Erroneous decision on point of 
law is res judicata 2005 

j 8. 20 (c) — Suit on contract can be in- 
stituted in Court having territorial juris- 
diction over place where contract has to 
M performed — Place of performance is 
that where creditor resides — Suit for 
prompt dower instituted by Mahomedan 
wife in Court within whose jurisdiction 
she resides Court has jurisdiction to 
entertain suit 

f ^ recovery of amount 
aUeged to be due from employee dismissed 
romservice-Olaim found to be substan. 
tiaUy false — Defendant’s claim for set-ofif 
aUowed m fuU - Court oun graut costs to 
defendant and refuse them to plaintiff 

— s. as 0. SI. B. S-Erscutiou-Muu! 

execution to 

Sub.Jpdge in same district, though no ex 
prcM prayer by decree-holders - Wu 

transfer- Decree-hol- 
1986 Indexes (Cal.) S & 4 


Civil P. C. 

ders acquiescing in it — Sub-Judge is not 
prevented from having seisin over execu- 
tion 5716 

S. 39 — Ground for transfer one under 

sub-s. 1 (b) — Execution will be limited to 
executioD against judgment-debtor who 
satisfies that condition 521a 

S. 47 — Purchase of equity of redemp- 

tion of one of several properties mortgaged 
by mortgagee after decree ou his mort- 
gage — Purchase does not amount to pro 
fanio satisfaction of decree 537 

S. 47 — Judge passing order recording 

satisfaction — Suit for the rectification of 
petition of adjustment is not barred by 
S. 47 400a 

S. 47 — Certain persons obtaining pos- 
session of property on relinquishment by 
female limited owner expressly agreeing to 
pay decretal debts due against her — They 
are bound to pay decretal debt — Decree- 
holder can proceed by way of application 
under S. 47 — Separate suit to enforce con- 
tract is not necessary — Decree-holder, al- 
though stranger to agreement, can enforce 
it 67 

S. 60, Proviso 1, Cl. (m) — Testator 

granting estate to his widow for her life- 
time and then to his daughter absolutely 
— Daughter dying during lifetime of widow 
leaving her husband as heir — Interest of 
husband in property is not mere expect- 
ancy of succession and is not exempt from 
aUaobment and sale 802 

Ss, 63 and 73 — Different Courts at- 
taching same property of same judgment- 
debtor at instance of different decree-hol- 
ders Applications for execution to res- 
pective Courts — One Court realizing sale 
proceeds— Rateable distribution held is to 
be made by Superior Court or in case 
Courts are of same grade by Court which 
first attached property 723 

I S. 73 Decrees against a person as 
heir and in personal capacity are against 
same judgment-debtor 210 

S. 100 Question whether presump- 
tion that tenancy was fixed. rate one can 
or cannot arise from tenant having held at 
uniform rate of rent and other circum- 
stances is question of fact 5825 

S. 125— Error of law is not sufficient 

ground for interference 7065 

-S. 125— Refusing to entertain appli- 
cation on wrong construction of section — 
Interference in revision is proper 2755 
7 — Ss. 116 and 104, 0. 43, P. 1— Order 
directing execution to be dismissed for 
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Civil P. C. 

non. prosecution is not appealable — It is 
open to revision 267a 

S. IIS — It is not proper for counsel 

to go alone to Judge and impart informa- 
tion inimical to other side — It is also 
improper for Judge to pass order after 
hearing one side only — Case sent back for 
re-trial as result of information so con- 
veved — Order held liable to be set aside 

47 

S. 145 and 0. 36. B. 5 — Attachment 

before judgment released on surety under- 
taking to pay amount under decree that 
may be passed — Decree passed — Property 
sold in execution not fetching full decretal 
amount — Surety can be proceeded against 
— Court’s demanding from surety security 
for prospective decretal amount is only 
irregularity — Surety having executed bond 
held could not raise objection as to illega- 
lity of bond in execution proceedings 143 

S. 148 and 0. 7, B. 11 (c)— Time for 

paying deficit court-fee can be extended 

2216 

— S. 149 — Appellate Court directing 
plaintiff to pay deficit Court-fees within 
particular period — Suit to stand dismissed 
in case of failure to pay court-fees — Plain, 
tiff applying for extension of time before 
expiry of period — Court can extend time 
under S. 149 245a 

' S. 149, 0. 33, B. 2 — Application for 
leave to sue as pauper containing all 
particulars required in plaint is plaint — 
Befusal by Court to grant permission to 
sue as pauper does not amount to rejection 
of plaint — Court can under S. 149 extend 
time for pavment of court.fees on plaint 

28 

* S. 151, 0. 41, B. 1 — Decree in suit 

for partition making no provision for 
maintenance of some members of family — 
Appeal directed to question of maintenance 
only — Certified copy of portion of decree 
relating to allotment of property need not 
be filed — Appeal filed without such copy 
is in proper form — Court can also admit 
appeal in exercise of its inherent powers 

751 

* S. 151 — High Court can direct re. 

fund to excess court-fee where obvious 
injustice has been done and case does not 
fall within Ss. 13, 14 or 15, Court.fees Act 

347a 

S. 151 — Suit for enhancement of rent 

under S. 7, Ben. Ten. Act — Payment of 
excess of court.fees was directed to be 
refunded to the plaintiff 3476 


Civil P. C. 

.S'. 151 Eemedy of snmmary nature 
by application provided — Suit not barred 
— Suit can be treated as application 3426 

0. 1, B. 1 R. 1 applies to joinder of 
causes of action also 650a 

~0. 1, B. 9 — Declaration in respect 
of right of easement of pathway — Every 
owner of servient tenement denying plain- 
tiff s right and every person obstructing 
are necessary parties 534 

0. 1, B. 9 — Necessary party to suit 

not brought on record — Defendant taking 
objection at earliest moment — No amend- 
inent asked for by plaintiff — Suit must be 
dismissed — Suit on promissory note — 
^idow of deceased executant governed by 
Bengal School of Hindu law is necessary 
party 193 

0. 7, B. 11 (c) — Court has inherent 

power to depart from procedure under 
this rule to suit exigencies of situation 221c 

U. 8, B. 6 and 0. 20, B. 19 (5)— Set- 

off may be purely defensive or may be by 
way of counter-claim — In case of defensive 
set-off, set-off claimed must be recoverable 
at date of plaintiff’s suit — In counter- 
claim sum claimed by defendant must be 
legally recoverable when he files written 
statement claiming set-off — Indian Courts 
make distinction between defensive set-off 
and counter-claim 2776 

0. 21, B. 2 — Arrangement by judg- 

ment.debtor with decree-holder providing 
for satisfaction differing from one, men. 
tioned in decree is adjustment within 0. 21, 
R. 2 518rt 

0. 21, B. 2 (7) — Instalment decree — 

Execution — Compromise providing for 
payment by instalments — Compromise 
recorded by Court and execution case dis- 
missed as partly satisfied — Payments 
according to compromise — Default — Exe- 
cution of application for entire debt — 
Compromise held amounted to adjustment 
within R. 2 5186 

^ 0. 21, B. 19 and S. 47 — Provisions 

in 0. 21, R. 19 are not exhaustive regard- 
ing questions covered by S. 47 409ci 

0. 21, B. 29 — Execution of decree 

stayed by injunction — Court passing order 
that attachment is to subsist till decision 
of suit by judgment-debtor and that appli- 
cation is to stand dismissed for time being 
— Order is not warranted by law — It is 
merely suspensory order keeping execution 
case pending 239a 

0. 21, B. 52 and 0. 38, B. 10— A 

putting to sale property of X in execution 
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of decree tnd parchasmg f 

depositing certain sum and of 

anoe against decree-Deposit withdrawn 
bv X— Property sold again in execution 
of decree in favour of C— Amount realize 
distributed rateably among B, C and JJ, 
decree-bolders-Suit by A against X. B, 
C and D for recovery of property or for 
damages— i? found to have charge created 
on property by his decree— A found not 
to have served notice under 0. 31, B. 53 
to Court attaching property before judg. 
ment at instance of C — B and C held not 
liable to pay damages — X held liable to 
refund amount withdrawn by him — D and 
X held liable to pay balance of loss sus- 
tained by A 112 c 

0. 21. B. 52 and 0. 38. R. 10~ 

Attachment before judgment in force — 
Another decree-holder putting to sale pro- 
perty in execution of his decree and pur. 
chasing it, failing to give notice according 
to 0. 31, B. 52 to Court previously attach, 
ing property before judgment — Property 
again sold in execution of decree, in which 
it was attached before judgment — Decree, 
holder previously purchasing property is 
not entitled to damages from decree-holder 
in subsequent decree 1136 

0. 22, B. 3 — Death of some plaintiffs 

after preliminary decree for ascertainment 
of mesne profits — Suit does not abate by 
reason of non-substitution of deceased 
plaintiffs’ legal representatives within 
time 640 

0. 30, B. 1 — One partner can institute 

suit in name of firm, although other part, 
nets do not join — Name of firm only 
should be mentioned as plaintiff in cause 
title without addition of name of partner 
Question of indemnity is matter bet- 
ween partners 353 

0. 37, Br. 2 and 3 — Suit on promis. 
sory note— Jewellery pledged as security 
for loan Leave under 0. 2, B. 2 to re- 
serve rights as pledgees sought by plaintiff 
—Defence of re-payment— Leave to defend 
suit allowed on furnishing security for 


costs 


476 


•D ^PPsUate Court under 

B. 27 must require additional evidence to 
be produced— E. 27 does not enable it to 
receive additional evidence 31 /. 

— 0. 4:3, R. 1, Cl. (d), 0. 9, B. 13— Case 
18 not open to appeal" when no appeal 
lies against decree under any circumstance 
Bent suit valued at less than Es. 60 
per cent decreed ex parte by Munsif hay. 


CWilP. C. ^ ..o 

ing final jurisdrctiotr under S. iJo l.bl» 
Ben. Ten. Act — -Application for setting, 
aside ex parte decree rejected by another 
Munsif not having final jurisdiction — 
Order rejecting application is appealable 

485 

0. 44, B. 1 — -Appeal in forma pauperis 

— Review application from judgment on 
it is maintainable without payment of 
court-fees 

Companies Act (7 of 1913), -b's. ■> } (•/•), 77 
if}) and 134 (l) — Conviction under — 
Prosecution has only to prove that oflicer 
knowingly or wilfully authorized or per. 
mitted default — Offence is complete if 
officer knowingly permitted defaults — 
Proof of authorization is not necessary 237 


Ss. 38, 40 and 55 — Application by 

company for reduction of capital opposed 
by shareholder on ground that persons 
voting for resolution for reduction were 
not duly qualified to vote — No steps taken 
by shareholder to have register altered or 
rectified under S. 38 — Burden is on him 
to substantiate his allegations 3276 

S. 55 — Petition for reduction of capi. 

tal — Proof of loss of capital is not always 
essential — Question for decision is who. 
ther or not company had duly passed 
special resolution for reduction — Court 
should, however, proceed ou evidence 327a 

Ss. 92 ( 5 ) and 93 — Prospectus filed in 

English before Registrar — Subsequent 
prospectus issued in Bengali without being 
filed before Registrar — Prospectus found 
not to contain certain particulars required 
by S. 93 and to be verbatim translation of 
English prospectus — Complaint by Regis- 
trar under S. 92 (5) — Accused hold liable 
to be convicted under S. 92 (5)— Question 
involved being of importance High Court 
held could not refuse to interfere 33 

Ss. 153 and 169 — Stay of proceed, 
ings — Arrangement between company and 
its unsecured creditors including dooree- 
holders for sanctioning scheme postponing 
payment of all such creditors — Such 
arrangement sanctioned by Court — Decree, 
holder creditor carrying on execution of 
decree against such compromise — Court 
has power to order stay of execution pro- 
ceedings 662 

~S. 153 Depositors of company 
meeting to pass scheme— Court’s sanction 
Scheme relating to distribution of funds 
among depositors deemed as creditors pro 
rata Depositor obtaining decree prior to 
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Companies Act 

passing of such scheme held not bound by 
it ^ 402 

S. 153 — Scheme of composition passed 

and sanctioned under Act applies to all 
creditors including judgment. creditors — 
Scheme of composition passed during exe- 
cutioD of decree — Execution cannot pro- 
ceed 282 

‘ 5. 2S2 — Interpretation — "Wilfully” 

does not mean with criminal intent — 
Spontaneous action of person who is free 
agent is wilful action — Terra to be inter- 
preted according to facts of each case 680i 

Company — No banking business — Deposit 
account similar to Government Savings 
Bank account — Overdraft not allowed on 
deposit accounts but allowed on current 
accounts only — Company giving loan to 
depositor but showing as overdraft con- 
ceals true statement of facts 680a 

Balance sheet — Should not be mere 

inventory — It should be pictorial repre- 
sentation of trading position understand- 
able to people in commercialline 680c 

Balance sheet — Loan and deposit 

accounts — Difference between — Consolida- 
tioD amounts to suppression of truth 680<2 

** Position of directors — Directors 

stand in fiduciary capacities with respect 
to capital under their control — Investing 
public should have confidence in managers 
— Directors are not allowed to publish false 
balance sheets to cover their improper 
conduct 680c 

Balance sheet not disclosing true state 

of affairs — Opinion of auditor that it is 
properly drawn is of no value 680/ 

Winding up of — Debt demanded 

should be presently due — Title of creditor 
should be complete 6286 

Agi'eement by one class of creditors 

will not bind another class not party to 
agreement — Depositor in banking com- 
pany obtaining decree ceases to be depo- 
sitor — Hence he is not bound by scheme 
sanctioned by other depositors 162 

Compromise — Legal practitioner — Suit 
instituted by A and B compromised by B 
in absence of A without having authority 
from A — B acting on advice of pleader — 
Solenamah filed by pleader — Vakalat- 
namah in pleader’s favour empowering 
him to compromise case — A held not 
bound by compromise — Pleader held not 
to have been acting on basis of power 
given to him 68 


Confession — Trial by jury — Judge has to 
determine whether it is admissible — Jury 
in considering whether it is true or not 
can consider voluntariness or otherwise of 
confession 227a 

Judge directing jury as to whether it 

is admissible commits error of law — But 
failure of justice is necessary to vitiate 
trial 2276 

Voluntary or involuntary nature is 

mixed question of fact and law 227d 

Contempt of Court — Charge of — Charge 
of deliberately withholding documents — It 
must be proved that there are documents 
which have been deliberately withheld — 
Alere suspicion is not sufficient 132 

’^Contract — Minor — Fraudulent repre- 
sentation of full age — Person induced to 
contract with minor — Minor can avoid 
contract — Setting up of defence of mino- 
rity is allowed — No estoppel under S. 115, 
Evidence Act — Minor not allowed to 
retain benefit of contract — Relief for resti- 
tution arises under equity — luterest on 
loan advanced to minor cannot be claimed 
— Relief for interest is relief ex contractu 
and is void 567 

Maintenance in exchange of land — 

Purchaser of land contracting to pay 
maintenance — Arrears of maintenance 
assigned for value — Assignee can recover 
arrears from purchaser 260 

Construction — Ratification — Neces- 
sary ingredients — Act must have been 
done for and in name of principal — There 
must be proof of full knowledge of what 
those acts were or that principal intended 
to take upon himself responsibility for 
such acts whatever they were 87c 

Construction — Time essence of con. 

tract — Time is not ordinarily essence of 
contract — Parties can make it so by 
express agreement or subsequent notice 51c 

Contract Act (9 of 1872), 5s. 2 and 69— 
Stranger to contract, when can sue — Dar- 
patni kabuliat stipulating for payment 
into zamindari shiresta on behalf of patni- 
dai — No trust created — Sapatnidar mak- 
ing payment of arrears of rent and 
averting sale of patni can claim reimburse- 
ment from patnidar and not darpatnidar 

663a 

* 5. 2 — Letter communicating willing- 

ness to sell property in reply to enquiry 
whether property is to be sold, amounts 
to offer 87a 

* 5. 7— Letter making offer for sale 

of property, directing that purchaser 
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Contract Act . 

should write about acceptance to certain 

person at certain address Purchaser 

instead of writing, putting himself in com- 
munication with person concerned— ibere 
is no contravention of S. 7 as to 
contract not binding on seller 876 

• S, SOI — Agency — Termination — 

Joint and several principals— On death of 
one, agency terminates only as regards 
representative of deceased principal but 
continues as regards surviving principal 
Surviving principal may sue for rendition 
of accounts within three years of termina- 
tion of agency as against him 6506 


Costs — Decree foe — Enforcement of — Suit 
for possession — Different sets of defen. 
dants entitled to different interests in pro- 
petty — Decree against defendants for costs 
payable by defendants jointly — Plaintiff 
treating as satisfied his claim for costs in 
respect of defendant A — No intention of 
parties to treat entire order for costs as 
satisfied — Plaintiff held entitled to proceed 
against defendants other than A for pro- 
portionate share of costs — In calculating 
proportion, respective shares of defendants 
in property should be taken into account 

656 

Court-fees Act (7 of 1870), S. 7 (i), CL {«•) 
— Suit for possession — Valuation of sub- 
ject matter — Legislature draws distinction 
between oases where subject matter is 
land and where it is house or garden — If 
subject matter is garden case comes under 
B. 7 (v), Cl. (e) 264 


S. 12 — Suit for declaring revenue sal 
is ill^al Possession to aoction-purchase 
not deUvered at time of filing of suit- 
Consequential relief not prayed— Fixe, 
court-fee paid on basis of declarator; 
nature of suit Objection to court-fee paii 
^ basis of declaratory nature of suit- 
Decision of trial Court reversed by firs 
appellate Court on appeal— On furthe 
appeal, held decision of lower appeUat 
^urt was wrong because order of tria 
vourt was Dot sppoalabla 70, 

—Si. 12 and ^S-Document no 
properly stamped is not nullity-Writtei 
statement by defendant claiming set-of 
accepted although not stamped— Cour 
subsequently directing payment of court 
fees Court.fees still deficient — Hial 

277 < 
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Criminal Misappropriation— Complain- 
ant pawning ornaments with accused 
Complainant returning money and asking 
for return of ornaments — Ornaments not 
returned forthwith — Nest day accused 
denying esistence of pawn — Facts found 
against accused — Conviction under S. 406, 
Penal Code, held justified 673 

Criminal Procedure Code (5 of 1898) — 

Interpretation — No presumption that 
principles of English criminal law were 
intended to be adhered to (FB) 356/ 

Ss. 9 and 520 — Additional Sessions 

Judge is Court of Session and Court of 
appeal within meaning of S. 520 , 1356 

Ss. 110 and 123 — Proceedings under 

S. 110 — Court should nob hamper prosecu- 
tion or defence in any way — Proceedings 
transferred to Sessions Judge — Order by 
Sessions Judge directing that no further 
prosecution witnesses should be examined 
held improper 2926 

Ss. 133, 137 and 142 — Magistrate, in 

spite of making order under S. 142, is 
entitled to proceed with case and make 
final order under S. 137 692 

S. 144 — Order for injunction must be 

absolute and definite and not conditional 
— Party violating conditional order is nob 
guilty of offence under S. 188, Penal Code 

259 

S. 145 (c) — Former dispute — Order 
under S. 145 (6) in favour of one party — 
Subsequent dispute relating to same pro- 
perty and between same parties or parties 
deriving their interest from same parties 
Order in former dispute held binding on 
parties in subsequent dispute 659 

Ss, 235 and 239 — It is discretionary 
with Court to try accused jointly or separ- 
ately— High Court has power to hold that 
joint trial was not proper and to set aside 
convictions— Joint trial should not bo 
held where there is risk of embarrassment 
to defence 753 ^ 

S. 235 Conspiracy having one or 
more objects in view— Cflence of con. 
spiracy and acta committed in pursuance 
of it come under one transaction— Tran- 
saction continues so long as conspiracy 
continues 7536 

~ Ss. 236 and 237 — Doubt contem- 
plated by Ss. 236 and 237 must arise at 
time of charge— To decide whether such 
doubt exists Judge must know at that 
time what facts can be proved— “ Can bo 
proved ” means facts about which there is 
evidence in hands of prosecution— Doubt 
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withiD meaning o{ S. 236 exists where 
evidence is circumstantial and decision 
depends upon question whether Court will 
draw possible inference — Evidence direct 
and such that if believed would establish 
but one offence — Question whether jury 
would believe evidence or not is irrelevant 
for^ deciding applicability of Ss. 236 and 
237 Such doubt is not contemplated by 
Ss. 236 and 237 796a 

Ss, 236 and 23/ — Doubt whether 
Court will make one and which of pre- 
sumptions under S. 114, Ulus, (a), Evi. 
dence Act, is not such doubt as is con- 
templated by S. 236 — Such presumption 
is not one of fact which can bo proved — It 
can only arise when some fact or facts 
cannot be proved 796c 

S. 236 — Doubt must arise from 
nature of the act or series of acts — Doubt 
would arise because of inferences which 
might be drawn from the acts 796/ 

Sc. 236 and 237 — S. 237 only applies 
to cases referred to in S. 236 and does not 
refer to case.s in which it is doubtful which 
offence will be proved — Accused charged 
for one offence — He cannot be convicted 
under S. 237 of different offence 796^ 

.S’. ^-37— Applicability— S. 237 is con. 

trolled by S. 236 and applies only to cases 
falling under S. 236— Case not falling 
under S. 236 — Accused cannot be convic. 
ted under S. 237 of offence with which he 
was not charged 796/. 

'S'- 239 — Accused jointly tried under 
S. 230 — Validity of trial — In judging vali- 
dity, test to be applied is accusation made 
and not result of trial — Jfatter must be 
looked at as it appeared to Magistrate 
when framing charges 753rf 

.S’. 239 — Several persons jointly tried 

in same trial — Irregularity, if any, not 
causing prejudice to accused — Proceedings 
cannot be questioned, more so when no 
protest has been made on behalf of ac- 
cused 753e 

S. 3o7 — Power of reference should he 

sparingly used— Verdict of jury must not 
be disturbed unless verdict is perverse 451 

.S’. 307 — Reference — When it should 

be made 407/# 

307 — Unreasonable — Jury not 

sati-sfied that property was stolen in course 
of ducoity — Verdict is not unreasonable 

407e 

.S’. 337 — S. 337 applies only to trials 

concerning graver offences (PB) 356e 
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Ss. 374, 418 and 423 — Accused sen. 
tenced to death can appeal on matter of 
fact as well as of law— High Court can 
come to its own conclusion as to guilt or 
innocence of accused independently of ver- 
diet of jury and opinion of trial Judge— It 
should however attach greatest possible 
weight to verdict of jury, if answering 
reasonable test 73 / 

Ss. 403 (i), 23o {l) — Person, prose- 
cuted under S. 283, Penal Code, for ob- 
structing river by extending tank-banks. 
acquitted on appeal — Subsequent prosecu- 
tion under Embankment Act for meddling 
with embankment — Subsequent offence 
held not distinct offence and principle of 
axUrefois acquit applied 686 

^ Ss. 439, 406 — Sessions Judge direct, 
ing accused to show cause why their bail 
should not be enhanced solely because ac- 
cused challenged Magistrate's order under 
S. 5, Identiffcation of Prisoners Act, direct- 
ing measurements and photographs of ac- 
cused to be taken — Order is not proper — 
Question should be left to be dealt with by 
Magistrate 65cf 

S. 494 — Withdrawal under S. 494 is 

unconditioned and unconditional — What 
the public prosecutor will or will not do 
subsequently is no concern of Court 

(FB) 356(/ 

S. 494 (a) — Case withdrawn against 

accused — He cannot be tried again in same 
proceedings (FB) 356/' 

Ss. 494 (a) arid 337 — Withdrawal 
of case by Public Prosecutor against ac- 
cused with object of calling him as witness 
—Court can give consent— But if S. 337 
is available, it is better for Court to use 
this section rather than S. 494 (a) 

(FB) 356c 

S. 408 — Appeal finally decided by 

High Court — Accused applying to Privy 
Council for leave to appeal — High Court 
has no power to grant bail during inter- 
vening period 809o 

Ss. 517, 520 — Words "Court of ap- 

peal" are not limited to Court before 
which appeal from order of acquittal can 
lie — Court of appeal has jurisdiction to 
deal with order of disposal of property 
under S. 517 irrespective of question in 
what Court appeal from acquittal lies 21 

S. 520 — "Court of appeal" means any 

Court to which appeals ordinarily lie from 
decision of Magistrate by whom case was 
tried 185a 
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520— Sessions Judge or Additional 
Sessions Judge is nob Court of revision 
within meaning of S. 520 » Ka in 

■ S 561-A— S. 561.A should not be in- 

terpreted as having reference to bail 

{Per Henderson, /.) , j a kJ 

• S. 56I-A — Appeal finally decided bj 

High Court— Accused applying for leave 
to Privy Council — High Court has juris- 
diction under S. 561-A to extend time for 
accused to surrender (Per Henderson, J., 
Obiter) 

• S. 56J-A — Accused charged under 

S. 366, Penal Code, acquitted— Proceed- 
logs started under Ss. 497 and 498, Penal 
Code, on same facts, to defeat effect of 
acquittal — Proceedings being abuse of pro- 
cess of Court are liable to be quashed 224 
Criminal Trial — Accomplice — Witness 
not concerned with crime — His participa. 
tion limited to knowledge that crime is 
to be committed — He cannot be regarded 
accomplice — Person to be accompUco must 
participate in crime committed by accused 

lOld 

Appeal — New plea — Contention that 

certain statements are inadmissible by 
reason of their being not statements as 
contemplated by S. 164, Criminal P. C., 
i^ised for first time before High Court will 
not be entertained 1016 

Appeal — Evidence — Appreciation — 

Decision of case turning upon question as 
to what inference is to be drawn from 
well established facts about which there 
is no doubt — High Court is entitled to 
draw necessary inferdnce 73d 

Complaint to Magistrate under 

S. 476, Criminal P* C* — Name of person 
nob mentioned in complaint — Magistrate 
can proceed against such person also 147 

Confessions — Confession implicating 
others and safeguarding the person eonfes- 
eiog Such confessions should be taken 
warily 407^ 

: ^'Confessions — Retracted confession — 
It is unsafe to use retracted confession 
against co*accu96d*~Judge can< however 
after due consideration and considering all 
ostraneous facts, such as statements by 
police, by Magistrate taking down oontes- 
eion and general tone of confessioD, accept 

n . . 316c 

Confessions Confession not vc^untary 
—Facts proved that inducement of some 
kind although outside terms of S. 34, Evi- 
dence Act, was given— Court may refuse 
to accept coxifeeeion as true 3l6e 


Criminal Trial , 

Confessions— Confessional and escul- 

patory statements should be taken into 

consideration along with other evidence 

lUia 

Conspiracy— Accomplice— Conspiracy 

having for its object subversion of lintish 
rule in India by armed revolt— Persons, 
merely having knowledge of crime and 
merely acting as tools of leaders of con- 
spiracy but not taking part in perpetration 
of crime should not be regarded as accom- 
plices— Court should ascertain what credit 
is to be attached to such witnesses— Rule 
applicable to accomplices should not he 

applied to their case , , 

Conspiracy case — Charge should not 

be introduced before proper appraisement 
of preliminary prosecution evidence has 
been adopted by prosecuting authorities 693 

Conviction — Accused declared not 

guilty’ by jury sitting as assessors— No 
cogent evidence inculpating accused — 
Judge cannot convict accused without 
reasons 527/' 

Evidence — Right of cross-examination 

— Witness giving evidence against accused 
withdrawn from witness box and made 
accused — Conviction of accused should bo 
set aside (FB) 356rt 

Evidence — Admissibility of — Court 

should lean in favour of accused and ex- 
clude evidence of doubtful or remote rele- 
vance 73(1 

Evidence — Proof of ease against 

accused must depend on positive evidence 
of guilt given by Crown and not on absence 
of explanation by accused — Accused in- 
volved by evidence in state of consider, 
able suspicion — He must for his own 
safety prove facts reconciling suspicious 
circumstances with his innocence 73/t 
• Forum — Advantages or disadvantages 
of trial before different types of tribunals 
— It is only opinion of accused which is 
entitled to serious consideration 529(> 

Hostile witness — Duty of prosecution 

— It is nob right for Public Prosecutor to 
declare prosecution witness as hostile— 
Only way in dealing with hostile witness 
lies with Judge 675a 

Jury trial — It is not sufficient if 

Judge informs the jury to consider case of 
each accused separately — He himself 
should do 90 — Charge should not be long, 
rambling repetition of evidence without 
marshalling facts or shifting evidenoe — 
He should not go into unnecessary details 
of mabtera oHitCl0,importanoe 186a 
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Jury trial — Charge of conspiracy to 
murder — Letter by some person to com. 
plainant that certain accused were con. 
spiring to kill him and had offered him bribe 
to murder complainant — Judge not ex- 
plaining evidential value of this letter but 
leaving jury to imagine it to be substan. 
tive evidence of conspiracy to murder — 
Non-direction held amounted to misdirec- 
tion lS6b 

Jury trial — Judge should make refer- 
ence to specific accused person and not 
merely use word "accused” 186c 

Murder — Person committing crime 
successfully making attack on their victims 
— Attack directly resulting in death — It is 
prime facie case of murder 529c 

Order of civil Court determining 

rights — Criminal Court cannot re-adjudi- 
cate 124a 

Plea of guilty — Informal admission as 

to guilt does not amount to formal plea of 
guilty — Informal admission of guilt in 
proceedings under S. 110, Criminal P. C., 
and similar proceedings does not amount 
to formal plea of guilty 292a 

Reference in acquittal — Judge must 

convince appellate Courts with extreme 
particularity in cases of references with 
regard to acquittals than in cases of refer- 
ence with regard to convictions 407a 

Sentence — Delay of over four months 

in preparation of paper book is unreason- 
able and requires explanation — Accused 
under sentence of death for about ten 
months as result of delay and long vaca- 
tion — High Court will take the fact into 
consideration along with other circum. 
stances in altering sentence 7de 

*"»~Sentence of fine — Special Magistrate 
passing sentence of fine under provisions 
of S. 23, Ordinance 11 of 1931 — Special 
powers coming to end in 1932 — Magistrate 
succeeding to such special Magistrate is 
not a successor and cannot execute sen- 
tence of fine 149a 

Sentence of fine imposed by Special 

Magistrate under S. 23 of Ordinance 11 of 
1931 — Ordinance expiring in 1932 — Sen- 
tence remaining unexecuted — Whether 
under S. 669, Criminal P. C., District 
Magistrate can order execution (Quaere) 

1496 

* Sentence of fine and in default penal 

servitude — Sentence in default served out 
— Realization of fine undesirable and 
unfair 149c 

Trespass — Owner getting actual pos- 
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session of lands under 0.21, R. 3o, CiviB 
P- C. — Person dispossessed canisot remove- 
crops though grown by him 1246 

Trial by jury — Charge to jury — Mis- 
direction — Accused charged under S, 395» 
Penal Code — Facts proved that dacoity 
was committed by accused and that they 
were in possession of stolen goods — No 
charge framed under S. 412, Penal Code — 
Judge directing jury that if they thought 
that there was not sufficient evidence of 
dacoity and that there was evidence that 
accused were in possession of stolen pro- 
perty, knowing it to have been stolen, 
they might find accused guilty under 
S. 412 although not charged under it — 
Accused convicted under S. 412, Penal 
Code — Conviction held bad — Direction to 
jury both upon S. 412, Penal Code, and 
S. 114, Ulus, (a). Evidence Act, held con. 
trary to law — Verdict held inferentially 
to be one of acquittal on charge of S. 395v 
Penal Code, and that there being no appeal 
under S. 417 accused could not be re-tried 

796d 

Trial by jury — .\ccused charged with 

offences under Ss. 395 and 399, Penal 
Cede, and with conspiracy to commit those 
offences — Jury's verdict of " not guilty ” 
— Sessions Judge convicting accused of 
offence under S. 395 read with S. 120.Bv 
Penal Code, and acquitting on main offence 
— -Accused contending that Sessions Judge 
had no jurisdiction to convict accused in 
face of verdict of acquittal by jurymen — 
No notification of local Government that 
such trial was to be by jury — Judge held 
empowered to pass such order 527a 

Trial by jury — Misdirection — Com- 
mitting Magistrate charging accused with 
common object to take possession — Trial 
Judge adding common object of assaulting 
— It is wrong to include contradictory 
cases at the same trial and in one charge 

429 

Trial by jury — Jury refusing to con- 
vict on uncorroborated testimony of ap- 
prover — Their action is not perverse 407d 

Trial by jury — Non-directions and 

misdirections — Judge not warning jury 
that statement attributed to individual 
accused, is not evidence against other, in 
event of jury finding that individual guilty 
— Judge stating case for prosecution and 
ai-gument in support of it without point, 
ing parts of it, not supported by evidence 
— Judge referring to statements regarding 
which there is no evidence and to contents 
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Criminal Trial . . , 

of documents which are 
irrelevant-All these amount to 
tions and misdirections 

m : 1 uy iory— Misdirection Accused 

i„crS;n.l'’3«-e under - ob^oo 
to prove their innocence or adduce evi. 
deuce in their defence-Bemarks of Judge 
in charge to jury that accused have failed 
to give explanation of facts adduced in 
evidence against them amounts to mis- 
direction-He should, at least, give accused 

opportunity of explanation ‘oc 

* Trial by jury“”Misdirection"“Trial of 
offence under S. 366. I. P. C.— Judge 
should warn jury as to danger of convict- 
ing accused in sexual offences on uncor- 
roborated testimony of the girl~|'Failure 
to do so amounts to non-direction and 
vitiates trial — Judge should also direct 
jury as to whether there is independent 
evidence corroborating girl’s statement: 18 

Decree — Setting aside — Revival of suit— 
No difference between decree set aside in 
subsequent proceeding and decree declared 
null and void and inoperative in sub- 
sequent proceeding — Suit can be revived 
against party in whose favour decree is 
set aside. 421a 

Execution — Decree. holder is always 

entitled to apply for execution to Court 
passing decree although execution is in 
respect of property situate outside its 
jurisdiction 2676 

Execution — Application for execution 

to Court passing decree — Such Court can 
transmit decree to Court where immove- 
able property sought to be sold is situate 
along with papers required by 0. 21, Br. 6 
and 6 , Civil P. C. — Fresh application for 
execution to transferee Court is not neces- 
sary 267d 

“I — Execution — Consideration of applica. 
tion suspended by reason of injunction or 
like obstruction — Subsequent application 
for execution may be treated as one in 
continuation or revival of previous appli- 
cation 239 ^ 

Execution Decree not affecting in- 
terest of person There is no principle or 
precedence compelling him to satisfydecree 
n ,, 181d 

Deed— Construction— Complete rights of 

executants in property vesting in idol- 
idol is owner, not trustee 550 c 

Construction— Legal effect of docu- 
ment not to be construed by reference to 
description at head bat substance 666 d 


—^Construction — Agreement be- 

construed as whole ^ ^ 

Mode of proof— Proof of documeot 

Objection as to mode of proof of document 
must be raised when it is sought to be 
put in evidence — If raised later, it 
not deserve serious consideration olbd 

Easement— Right of fishery— Bight exclu- 
sively enjoyed from time immemorial 
Legal origin for right can be interred 165 

Easements Act (8 of 1882), S. 13 Eight 
of way is not generally quasi-easement 
of an apparent and continuous nature 
unless there is a formed road 3105 

Eastern Bengal and Assam General 
Clauses Act (1 of 1909). S. 14S. 14 can- 
not be invoked to shorten period fixed 
under E. 13 of rules under S. 296 (2), 
Assam Municipal Act. 424o' 

Ejectment — Notice — Notice is to be 
strictly construed — Notice of ejectment 
undertaking to compensate tenant for hie 
constructions — Lease deed not containing 
clause of compensation — Notice held waiv- 
ed tight of landlord to eject without pay- 
ment of compensation — Compensation 
clause in notice is not surplusage. 581 
Election — Validity of — One member foundl 
to be not duly qualified — Whole election 
is not invalidated — Invalid election of 
member not affecting election of Chairman 
or Vice-Chairman — Their election is nob 
invalid 2955 

Electricity Act (9 of 1910), S. S3 (3) (c), 
Schedtile, Cl. 11 (o) — S. 23 (3) (c) doea 
not authorize licensee to levy minimum 
charges without agreement with consumer 

265 

* S. 39 — Meaning of — S. 39 only 

means that offender is to be treated in 
same way as if he bad committed offenca 
of theft 763/ 

S. 39 — Abstraction is not alwaya 

necessary ingredient — Consuming of energy 
and regular causing of record of that use 
to be altered amounts to dishonest user 

7535 

Ss. 39 and 44 — Sections 39 and 44^ 

are to be considered as separate enact- 
ments for purposes of S. 26, Generali 
Clauses Act 753 t 

Estoppel — Proceeding under S. 2G.F, 
Ben. Ten. Act — Landlord exercising his 
right to pre-emption— Question whether 
tenancy at fixed rate of rent expressly lefb 
open — Suit by tenant for declaration that 
tenancy was one at fixed rate of rent — 
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Estoppel 

Kobala not leeitiug fixity of rent — Pay- 
meut of landlord's fee at time of registra- 
tion of kohala — No question of estoppel 
arises 582a 

Estoppel is not pure question of law 

ISlf. 

Evidence — Admissibility — Document — 
Recitals — Statement as to boundaries in 
kabuliat executed between two persons is 

admissible as against one of them 4565 

Evidence Act (1 of 1872). Ss. 8 and 27— 
Police visiting place where arms are con- 
cealed on information given by accused in 
confession — Arms found concealed there — 
Conversation taking place between accused 
and police at time of search is admissible 
in evidence as proof of conduct 3166 

•““■S. 24 — “Person in authority” — Whe. 
ther a person who is merely the landlord 
of the village and a member of the Union 
Board is a person in authority within the 
meaning of S. 24 {Quaere) 227c 

S. 32 (-5) — Relationship created by 

adoption — Evidence of incidents bearing 
on adoption is admissible subject to careful 
scrutiny le 

b'. -54 — Prosecution bringing evidence 

of previous conduct of similar character to 
suggested crime — S. 54 is not infringed — 
Evidence pointing to directly similar con- 
duct is admissible 469 

S. 65 — Document 2 ^er se inadmissible 

in evidence can be objected to at any time 
— Objection to method of proof must be 
taken at earliest point of time — Document 
not inadmissible per se — Secondary evi- 
dence sought to be given — Objection must 
be raised when document is put in and not 
in appeal or at time of argument 164a 

S', 65 — Secondary evidence of docu- 

meat alleged to have been lost, sought to 
be given — Hearsay evidence is admissible 
to show loss 1646 

S. .97 — Terms of kabuliyat clearly 

showing a contract by lessor to give khas 
possession — It is not open for lessor to 
5 pve evidence to prove any other arrange- 
ment under S. 91 302 

Ss. 101, 106 and 114 — Suit under 

S. 53 (2), Patents and Designs Act, for 
damages and injunction restraining defen- 
dant from infringing plaintiff’s copyright 
— Onus of proving knowledge of plaintiff’s 
ngbt on part of defendant lies on plaintiff 
— S. 106 does not apply — Presumption 
under S. 114 does not arise 493a 

— — -S. Ill — S. Ill applies to case of a will 


Evidence Act 

and burden of proving good faith of trans- 
action lies on propounder 15 

S. 114 — S. 114 includes but is not 

limited to presumption of "regularity” Id 
S. 114, Illus. (a) — Court cannot under 
S. 114, Illus. (a) presume knowledge of 
dacoity, required for conviction under 
S. 412, Penal Code 796e 

* Executing Court — Powers of — Execut- 
ing Court can give set-off even in cases not 
comingunder0.21,R. 19,CivilP.C. 409c 
Execution — Death of one of two decree- 
holders — Surviving decree-holder can 
continue execution for benefit of himself 
and representatives of co-decree-bolder 

571a 

Rateable distribution — Case not fall- 
ing under S. 73, Civil P. C. — Court can 
distribute pro rata 390 

Duty of Court — Executing Court 

should help decree-holder in realizing 
money due on his decree — Rule of proce- 
dure should not be used for obstructing 
justice 238 

Transfer of decree for execution — 

Transferring Court retains jurisdiction over 
execution though for specific purposes only 

267c 

Execution Sale — Condition of sale requir- 
ing purchaser to assume certain facts 
owing to inability of vendor to obtain 
necessary title deeds or documents — Con- 
dition is neither misleading nor does it 
amount to mis-statement 703 

Mortgage of, or charge on, property 

to be sold — Mortgagee’s objection under 
0. 21, R. 59, Civil P. C., in execution sale 
upheld — Fact of mortgage must be inserted 
in sale proclamation — Order under 0. 21, 
R. 62, Civil P. C., not set aside by proper 
suit — Order remains final — In such case 
purchaser cannot challenge mortgage t 
O ther ways of notifying raortgagq.or charge 
— Effect of notification in case of mort- 
gage and charge 590if 

** Gambllug — Common gaming house 
— Necessary requisites are keeping of 
instruments of gaming and keeper of such 
place must have some gain — Slips of 
paper for recording bets are instruments 
of gaming— Gain should be otherwise than 
as result of betting— Instances when per- 
son is said to make gain — Mere chance of 
winning is not gain 788a 

Government of India Act (1915, 5 & 6, 
Geo. Y, Ch. 61), S. 65 (7) (s)— Laws may' 
relate to-particular individuals... . • 6936 
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OoYt. of India Act (1919, 9 & 10. Geo. Y. Ch. 

iOl), S. ^9— Order by Bengal Government 
directing, in exercise of power conferred 
by S. 25, Bengal Suppression of Terrorist 
Outrages Act, prosecution of certain per- 
sons for offences under Arms Act, affixed 
with Government seal, is not required to 
be proved according to S. 78, Evidence 
Act — It is original document within mean- 
ing of S. 49 and cannot be called into 
question (Hendeison, J., contra) 3l6o 

5. '50-4 — Sub-sections of S. 80.A are 

not to be read as mutually exclusive 593[/ 

S. SO-A il) — "Law” contemplated by 

S. 80.A (l) are laws of all kinds, general 
or particular 593c 

S. 80.A (l), (3), CL (#)— Word “regu- 

late” in Cl. (e) does not mean "adjust” 

but means "enact” 593c 

S. 80. A (3)— Schedule of classification, 

part 2, item 51— Central subject may be 
legislaUd upon under S. 80-A (3) — Item 51 
is not the only way in which provincial 
legislature can deal with central subject 

mh 

S. 80-A (3) — Interpretation of — Local 

legislature considering law relating to 
central subject, may do so with previous 
sanction of Governor.General 593d 

Hindu Law — Adoption — After adoption 
adoptive father cannot by subsequent in- 
strument alter status of adopted son 556a 

Adoption — Dayabhaga — Brother’s 

daughter's son cannot be adopted la 

* -■Adoption prohibited by Niyoga rule 

is no adoption — Adoptee is not extracted 
from original family 15 

Adoption — Dayabhaga law’ — There 
cannot be adoption without giving and 
taking . Ic 

-Mienation — Manager — Purchase after 
bona fide inquiry and sale justified by legal 
necessity Whole sale must be upheld 
even if part of consideration is not applied 
to legal necessities 1165 

Alienation Manager — Mortgage by 
—Necessity for borrowing at high rate of 
interest must be proved — Security ample 
—Court can reduce interest 116o 

—Family arrangement — Settlement of 
doubtful claim is sufficient consideration 


Gift— Idol— There can be gift toS*^ 

Joint family — Institution of suit for 
partition by member operates as sever, 
ance of joint status from date of institu- 
tion — Separation of one does not involve 
separation of all members— What amounts 
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Hindu Law 

to separation of all is a ^ques^OT-of fact 
Subsequent conduct and intention should 
be decided 269d 

Maintenance — Adult son No right 

to' maintenance 5565 

Partition — Agreement to partition 

pleaded — Burden of proving alteration in 
•itn.tn? lififi on defendant 472a 


Partition — Agreement to separate 

must clearly indicate intention to separate 
and hold what was joint family property 
till date of agreement in defined shares m 
separate owners 4725 

Religious endowment — Shebaitship — 

Presumption is that it vests in the heirs 
of founder till proved to be disposed of 
otherwise — “De facto sbebaib” — Person 
founding the deity and becoming rfispon- 
sible for its worship is a de facto shebait 
— Foundation of worship is not necessarily 
associated with dedication of property for 
carrying on worship 744a 

Religious endowment — Transfer of 

right of management — Surrender of she- 
baitship in consideration of satisfying 
debts owed by shebait — Surrender amounts 
to sale — Sale is void in the absence of 
custom — Vendee cannot maintain suits 
even on behalf of deity to eject lessees 
under lease granted by shebait even 
though in actual possession of debuttar 
property 7445 


Religious endowment — On failure of 

sbebaits, question of appointment reverts 
to founder's family — But this is subject to 
the condition that such appointment should 
not be inconsistent with founder’s inten- 
tion 2l5a 

Religious endowment — Fundamental 

change in devolution of office inconsistent 
with terms of original foundation is nob 
valid 3155 

Religious endowment — A de facto 

shebait or even stranger can sue to re- 
cover possession of idol’s property — But 
persons who file such suit at instigation of 
their father who though parties to a law. 
ful compromise want to get rid of it by 
subterfuge have no locus standi to file 
such suit 215 (. 

Religious endowment— Shebait— Pro- 
perty held in common by persons in capa- 
city of shebaits — Rule regarding exclusive 
possession of co-sharer in joint properties 
applies 1065 

SuccMsion by survivorship — Letters 
of administration ’ cannot be granted — * 
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Hindo Law 

Even if granted, sanction for alienation is 
not necessary ll6a 

^Succession — Stridhan — Female in- 

beriting stridhan does not get absolute in- 
terest in it 34a 

Widow — Widow's estate— WMdow, 

mother or daughter represents last male 
owner in estate fully 392a 

' Widow — Surrender reserving Mo- 
shabara in substance in nature of mainten. 
ance allowance — Surrender is not invalid 

392i. 

■ Widow — Surrender in favour of one 
reversioner as karta of others— Surrender 
is valid 392c 

Widow — Surrender — No deed neces- 

sary 106a 

Identification of Prisoners Act (33 of 
1920), S. 2 — Police OfiBcer " includes Ex. 
cise OfiBcer in conduct of investigation, 
exercising powers conferred by Code of 
Criminal Prccedure 65f* 

S. 5 — Order directing measurements 

and photographs of accused to be taken — 
Magistrate clearly stating that measure, 
ments and photographs are necessary for 
investigation — Failure to state reasons 
specifically dees not make order illegal 65c 

Insolvency — Proof of debts — Conditional 
discharge — Debt can be proved any time 
before final discharge 807 

Adjudication — All assets at time of 

petition and all assets subsequently ac- 
quired before absolute discharge vest in 
Court for distribution among creditors 434a 

* Transfer before insolvency held to 

be void on application of Official Assignee 
— Transfer by transferee after adjudication 
is void even if subsequent transferee acts 
bona fide {Obiter) 212c 

Insurance — Fire insurance — Limitation — 
Jute of assured insured against fire — Jute 
burnt — Claim of assured for loss sustained 
rejected as being fraudulent — Company’s 
own man declaring petty sum as com- 
pensation for loss — "Difference” referred 
to arbitrator — Arbitrator declaring his 
award — Suit filed by assured on basis of 
award — Contention by company that suit 
was time-barred having been brought after 
more than three months of rejection of 
claim — Suit held within limitation since 
filed within three months of the making of 
award 550 

* Life — Some answers in form giving 

family history false — Policy is void irres. 
pective of question of materiality 437 


1936 -Calcutta 

Interest — Compound interest at twenty- 
four per cent with three months rest is 
excessive 3266 

Interpretation of Statutes— Fiscal sta- 
tute — It should be construed strictly and 
in favour of and beneficial to subject 8146 

Taxation statute — Taxation statute 

like the Cess Act must be strictly inter, 
preted 813a. 

History — Language should be exa. 

mined to find out its natural meanings 
uninfluenced by previous state of law — 
History of enactment should not be in- 
quired into unless enactment is ambiguous- 

593/ 

Declaratory statute — Declaratory 

statute is generally retrospective in effect 
— Language of -Act plain as to which por- 
tion is retrospective and which prospective 
— It is not necessary to rely on any 
presumption 593it 

Eetrospective effect — Eetrospectivity 

is never presumed — It should be expressly 
or by necessary implication declared to be 
so 59Sf 

Eetrospective effect — Law altered 

during pendency of action — Eights of par- 
ties are to be governed by law as it existed 
when action was begun unless new statute 
expressly varies such rights — Absence of 
provision as to costs or compensation is 
not material — Court has wide discretion 
in the matter 593n 

Objects and reasons — Proceedings 

of Legislatures including Statements of 
Objects and Eeasons should be excluded 
from consideration d93o 

Section — Interpretation of — Court 

should take whole Act into consideration — 
Construction not fitting with rest of Act 
should be rejected — Court cannot however 
alter the meaning of what is clear 593p 

Intention — Words of Act precise and 

unambiguous — Nothing more is necessary 
than to expound them in their natural and 
ordinary sense — Doubt arising from terms 
employed — Eecourse can be had to cause- 
of statute and to preamble in gathering 
intention and comparison of one part with, 
other — Preamble can be referred to ascer- 
tain general scope of Act — Full title of Act 
can be used for ascertaining scope of .-^ct 
Short tille should be disregarded 593^ 

Statute curtailing personal liberty 

should be construed most strictly, and in 
favour of subject 529a 

Grammatical construction producing 

inconsistent results — Construction applying 
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Interpretation of Statutes 

more consistently to Act in all P^rts is to 

■be preferred ^ V.- ^ 

Betrospective effect Statute taking 

away or imposing vested rights under 

-existing law cannot have retrospective 

■effect _ 

Intention of legislature — Ordinary 

meaning of language should be looked at— 

No words of limitation or qualification 

should be introduced to explain intention 

of drafters 339f< 

Same word used in different parts of 

same statute should have same meaning 

331a 


•Statute creating new right of action 


There is generally a corresponding obliga- 
tion 331c 

Plain meaning clear — Previous law or 

proceedings of Select Committee should not 
be referred 145a 

Intention of Legislature — Expression 

in subsequent enactments or amendments 
can be used for interpreting earlier enact- 
ments and in giving effect to intention of 
Legislature 645 

*jDPiBdiotion — Public body passing re- 
solution to acquire certain land— But doing 
so in bad faith and without regard to 
interest of owner of land concerned — Such 
owner is entitled to declaration that re- 
solution is ultra vires and also injunction 
though he may have other remedy after- 
wards 225 

Order without, is void— Judgment 

can be impeached in collateral proceedings 

1385 

Civil Court can entertain suit to set 
aside order passed by revenue Court be- 
yond its jurisdiction 138c 

Plea of — Question which goes to root 
of suit can be raised at any time — Court 
must take cognizance of it when brought 
to its notice— Suit by partnership firm not 
registered under 8. 68, Partnership Act- 
Plea that suit is not maintainable can be 
registered even after filing written state- 
ment 

Jury— Misdirection— Charge to jury that 

they must be satisfied as to place of 
occurrence-There is no mUdireotion 793a 
— Misdirection-Part of dying deolara- 
ration found untrue— Rest of it corrobora- 
ted by evidence-judge while charging 
jury telling them to consider the value of 
^laration in view of misstatement— 
«eid there was no misdirection 7935 


Land Acquisition — Basis of valuation 
There is more than ordinary room for 
guesswork — Exact exposition of reasons 
for conclusions arrived at should not be 
demanded 6880 

Land Acquisition Act (1 of 1891), S. IS— 
Owner of land objecting to amount awar- 
ded but not to apportionment between 
tenants — Afterwards he would bs entitled 
only to proportionate and not full in- 
creased amount resulting from his objeo- 
tion less compensation accepted by them 
— Government and not owner is entitled 
to benefit arising from tenants having 
accepted compensation at lower value 

688ti 

S. Principle of valuation — Pron- 

tags to highway — If no frontage, propin- 
quity and easy access to high road are 
powerful elements in value 346 

S. 30 — Interests of landlord and ten- 

ant with right of occupancy— No general 
rule exists as to apportionment 688(.’ 

Ss. 81 {a) and 34 — “Deposit” means 

deposit in place indicated by S. 31 (2) 

525 

Landlord and Tenant — Suit for arrears of 
rent — Determination of status of tenant is 
unnecessary 770a 

Rent — Withholding of — Apprehension 

that third party might claim paramount 
title against landlord — Tenant cannot 
withhold payment of rent 628a 

Abandonment — Sale in invitum stands 

on same footing as transfer by act of 
occupancy raiyat — Entire holding need 
not be sold at once — Different parts sold 
at different times — Abandonment takes 
place when last transfer is made — Trans- 
fer of entire holding completed by land- 
lord himself purchasing portion of holding 
in execution of decree against raiyat — He 
cannot put forward his purchase for sus- 
taining case of abaudonment 536 

Rent — Suit for settlement of fair rent 

under Bengal Tenancy Act on ground of 
accretion — Tenants contending that at the 
time of passing of Bengal Tenancy Act 
predecessors of landlord had no right to 
additional rent— Burden of proof is on 
them to establish plea 4545 

|“^nt Suit for — Fixing of fair reut — 
Opinion formed by expert revenue officer 
is entitled to oonsidaration 45 id 

Ejeotment — Landlord can eject ten- 
ant after notice to quit except where 
tenant holds in permanent right — Onus of 
proving permanency is on tenant 351 
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Landlord and Tenant 

SuspensioQ of rent— Sale of land by 

owner, but his wife continuing in posses, 
sion subject to payment of certain rent — 
Suit for rent by purchaser — No question 
of being put in possession arises 323i 

Tenancy — Nature of — Purpose for 

which tenancy was originally acquired 
should 1)6 determined — Tenancy existing 
prior to Bengal Tenancy Act— It must be 
found that tenant was in occupation by 
cultivation and payment of rent — If noth- 
ing is known, except that tenant was in 
cultivating possession of portion of land 
for few years and then went on increasing 
cultivation, at same time letting in sub- 
tenants in rest of land, position is different 
— All other circumstances must be investi- 
gated to find whether such person was 
ryot or tenure.holder — It may be profi- 
table to examine subsequent use of ten- 
ancy — Use during entire period of tenancy 
should be taken into account — Presump- 
tion under S. 6 (5) is statutory presump- 
tion under Act — It has existed even prior 
to Act as presumption of fact 189 

Rent — Holding sold in execution of 

decree in favour of landlord purchased by P 
and possession obtained — Interest of one 
of tenure-bolders previously sold in execu- 
tion of money decree and purchased by K 
— Sale in favour of K confirmed after P’s 
purchase — Interest of one D annulled by 
P by service of notice under S. 167, 
Bengal Tenancy Act— D contending that 
only right of judgment-debtors passed to 
P — D held not entitled to raise the defence 
having no interest in the matter — D held 
not entitled to defeat P's claim merely by 
asserting that K had interest in holding 
without obtaining declaration to that 
effect 178a 

Bent — Suit for — Landlord must im. 

plead those persons who are actually 
tenants — Impleading recorded tenants only 
is not enough (Obiter) 178Z» 

Bent — Suspension — Encroachment of 

few inches on leased premises — Tenant is 
entitled to suspension only if eviction was 
intentional and permanent 1356 

Tenancy — Nature of — Tenancy for 

residential purposes — Origin of tenancy 
unknown — In absence of series of trans- 
fers and tbeir recognition by landlord, 
Court should not infer that tenancy was 
in its origin of permanent character 100 

Bights of tenants — Tenant is estopped 

from questioning title of person inducting 
him on land 93 


Landlord and Tenant 

Service tenure — Laud held in lieu of 
remuneration for service — Landlord can 
resume it on refusal to render service — 
Right is protected by S. 181, Ben. Ten. 
Act ^9(1 

Rent — Suit for — Kabuliyat executed 
by tenant providing that tenant is to 
deliver certain quantity of paddy every 
year — In case of default landlord is en- 
titled to realize amicably or by suit 

ticca ” sum of Es. 20 per year with in. 
terest — Default by tenant — Landlord is- 
entitled to Es. 20 per year with interest 
and not to value of paddy at market rate 
on date of suit 2D 

"Lease — Forfeiture clause in lease ultra 
vires of statute — Party can deny its- 
binding nature — Deed void in part — 
Estoppel may arise from the part that is 
good — This is an exception to the general 
rule that there can be no estoppel against 
statute 774tf 

* Liability of sub. lessee — Plaintiff 

granting lease of coal mines to lessee — 
Agreement to work mines on certain lines 
— Lessee sub-leasing bis leasehold rights 
— Sub-lessee having constructive notice of 
agreement with lessee — Sub-lessee work- 
ing mines contrary to agreement — Suit by 
plaintiff against sub-lessee for damages — 
Defendant contending want of privity to 
agreement with original lessee — Want of 
privity in spite of constructive notice held 
good defence only in affirmative covenants 
— In case of restrictive covenants in 
agreement, constructive notice makes sub- 
lessee liable 727a 

Reversioner — Lease for long term — 

Lessor retains right of reversion— Con. 
veyance in fee simple differs from per. 
petual lease 727i3 

Lease not registered — Landlord can- 
not claim rent either under S. 53.A, T. P. 
Act, or under S. 49, Registration Act ; 62Sc 

Construction — Intention of parties 

should be ascertained from all terms in 
contract between parties 4596 

Construction — Land settled at cer- 
tain rental — Kabuliat providing that 
rent is not to be enhanced — In event of 
diluvion tenant not entitled to abatement 
of rent — No provision showing surrender 
by landlord of his right to additional rent 
in event of accretion to land Landlord 
entitled to settlement of rent on accretion 

464a 
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** Varying terms of lease with respect 

to amount of rent-Document requires 
registration 

Legal Practitioner-Carelessness— Flea, 
der checking account books of his client 
and filing application for withdrawal of 
money from Court-Money found already 
withdrawn-No ground for proceeding 
under Legal Practitioners' Act — let. 
Pleader warned to be more careful boo 

Meaning of "any other cause in 

S. 13 (0. Legal Practitioners' Act— Cases 
of moral turpitude may come within 
S. 13 (f)— Buies restricting pleader from 
engaging in trade, business, etc., are dic- 
tated by public policy and are in force in 
many provinces — New R. 951 of Calcutta 
High Court — Pleader can engage in 
trade, business, etc., unless such occupation 
is derogatory and is likely to interfere 
with his professional duties — Making of 
such rules is within competence of High 
Court (SB) 2066 

* Professional or other misconduct — 

Court has jurisdiction to take action 
in respect of all misconducts — Under 
S. 10 (l), Bar Councils Act, Court can 
take cognizauce of all misconducts — Dis. 
oration left in Court should be judicially 
exercised (SB) 158a 

** Misconduct — Two tests — One of 

misconduct such as to be unworthy of re. 
maining in profession ; 'second of unfitness 
to perform duties of advocate— Two tests 
to be read disjunctively — Tests equally 
applicable in cases of suspension or repri. 
mand of advocate (SB) 1586 

* Disciplinary jurisdiction of Court — 

Jurisdiction should not be employed either 
to aid or to supplement ordinary criminal 
law of the land (SB) 168o 

Misconduct — Conviction of 




crimi- 

nal ofifence is per se evidence of miscon. 
duct ’All criminal offences do not call for 
disciplinary measures — Conviction for sedi- 
tion does not necessarily involve removal 
or suspension of advocate— Court should 
consider facts on which conviction is 
based (ggj 158d 

Legal Practitioners’ Act (18 of 1879) 

V«)— Meaning of word proper' and 
to be in S. 6 (a) Pleader has to do ad- 
ministrative work in connexion with his 
Mse and to appear as advocate— Court 
has power to control activities of pleader 

ft /V (SBy 205(1 

5e 23 (/J— Certificate under K 6 of 
Buies framed under S. 6 containing false 


Legal Practitioners' Act 

statement regarding probationer Uaso 

falls under S. 13 (f) ^ 

S. IS (/)— New R. 953 of Calcutta 

High Court- Rule imposing fine in acldi- 
tion to suspension or dismissal of pleader 
— Fine cannot be imposed by judicial 
authority — Provisions of fine inconsistent 
with Act and Rule is ultra vires (SB) 205c 

Letters Patent (Calcutta). Ci. 12~ 
Assignment of promissory-note in favour 
of plaintiff— Plaintiff has cause of action 
even if defendants have no notice of trun- 
section — Court can grant leave under 
Cl. 12 if case is in other respects fit one — 
Case held not fit for grant of leave 349a 

Cl. 12— li cannot be assumed that 

Judge granting leave has exercised his 
discretion— Court can in proper case re- 
call leave granted 3496 

Cl. 12 — Defendants contending that 

discretion of Court in granting leave under 
Cl. 12 is wrongly exercised— He must 
bring fact to notice of Court as early as 
possible and not wait till hearing of suit 
— Failure to do so, if it prejudices plain, 
tiff, might prevent success of his applica- 
tion 349c 

Cl. 12 — Leave under Cl. 12 — .\pplica. 

tion for revocation — Defendant aggrieved 
by discretion exercised by Court in grant- 
ing leave under Cl. 12 — He should apply 
at earliest moment — Application made at 
stage when suit is ready for hearing can. 
not be granted 230' 

* Cl. 12 — Cause of action arising with- 

in jurisdiction being only assignment of 
promissory note on which suit is liased — 
Leave should not be granted 219 

Cl. 15 — "Judgment,” meaning of — 

Judgment” in land acquisition case is 
judgment under Cl. 15 6886 

Limitation — Assumption of title — Deci- 
sion of boundary disputes under S. 40, 
Survey Act, amounts to civil Court decree 
creating rights under it — Disputants or 
their successors must bring suit for estab- 
lishing their title within limitation period 
or else their rights will be extinguished 

4526 

— |-Eight to shebaitship — Right to office 
extinguished by 12 years' adverse posses- 
sion — Right to turn of worship also ends 

291 

Limitation Act (9 of 1908), S. 3 — 
Materials to sustain defence not put be- 
fore Court — Court can reject plea of limi. 
tation in appellate stage 382c 
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Limitation Aot 

S. li — Plaintiff applying for execution 

— Objection by judgment.debtors of ad- 
justment allowed and confirmed by final 
appellate Court — Suit by plaintiff for 
rectification of petition of adjustment — 
Plaintiff is entitled under S. 14 to exclude 
time taken from his execution application 
to final appellate order confirming adjust, 
ment 400/) 

S. 15 — S. 15 contemplates filing of 

application for execution and does not 
apply to any other application — Execution 
suspended by reason of injunction — Subse- 
quent application after removal of bar and 
to revive execution not being fresh appli. 
cation does not come within S. 15 239c 

* S. 18 — Execution sale fraudulently 

conducted by decree-holder — Application 
to set aside sale beyond time — S. 18 can- 
not apply when property is purchased 

bona fide by third party 706® 

Art. 2 — Police officers exceeding their 

lawful authority and causing hurt when 
acting bona fide in exercise of what they 
understood to be their duty under Crimi- 
nal Procedure Code — Suit for compensa- 
tion is governed by Art. 2 653 

Art. 7 — Motor-car driver is artisan 

and suit for wages by him is governed by 
Art. 7 808 

* Art. 64 — Debt due on promissory note 

— Settlement of account between debtor 
and creditor — Endorsement to the effect 
that certain amount is found due signed on 
back of promissory note by debtor — En- 
dorsement amounts to account stated — 
Suit for recovery of amount is governed 
by Art. 64 470 

Art. 85 — Mutual, open and current 

account involves transactions on each side 
creating independent obligations 3825 

Art. 102 — Suit for recovery of money 

alleged to be due from dismissed employee 
— Defendant claiming set-off on account of 
arrears of pay — Plaint filed within three 
years of dismissal admitting that arrears 
are recoverable — Written statementclaim- 
ing set-off filed within three years of filing 
of plaint— Defendant’s claim for arrears is 
not barred 277d 

Art. 130 — Landlord and tenant — 

Eaiyat holding land of estate without pay- 
ment of rent — Limitation against landlord 
arises only 12 years after landlord comes 
to know that defendants possess land 
without rent 2896 

Art. 181 — Execution of decree stayed 

by reason of injunction — Application only 


Limitation Aot 

removed from list of pending cases by 
order not finally terminating it — Subse- 
quent application for revival of execution 
— Art. 181 does not apply — No rule of 
limitation is prescribed for such applica- 
tion 239<f 


Mahomedan Law— .Alienation — Guardian 
— Absolute necessity or minor’s benefit 
should be proved — To record necessity in 
document is advisable 326a 

Dower — Divorce — Woman living 

with husband divorced after many years 
— Husband providing in Talaknama to 
pay deferred dower by monthly instal- 
ments — Woman should be granted instal. 
ment decree 627 

Pre-emption — Performance of talab 

— Deed of transfer compulsorily registrable 
— Date of sale for purposes of making 
talab is date on which deed can be said to 
be registered deed 17a 

Wakf — Mutawalli — Bemoval of — 

Mutawalli setting up personal title to por- 
tion of wakf property — Mutawalli also 
guilty of breach of trust and negligence of 
duty — He is liable to be removed from 
office 262 

Uesne Profits — Government making 
settlement ultra vires of its powers is 
liable for mesne profits to person dis- 
possessed 629(/ 

Assessment of— Assessment of mesne 

profits with reference to kabuliats filed by 
parties and rents recorded in settlement 
khatian — Principle is correct 22(f 


Mines Aot (4 of 1923), S. 35— Presump, 
tion is that map is correct 727e 

Mines and Minerals — Lease — Lessee 
working colliery after notice to quit — Suit 
for damages by lessor — Lessee is entitled 
to deduction for severing coal and bringing 
it to pit's mouth 727/ 

Minor — Court guardian unable to get in- 
structions to defend suit — Not contesting 
suit is not wrongful 6986 

* Suit properly filed — Defendants 

minors — Defective procedure followed by 
Court in appointment of guardian — Guar- 
dian not objecting to appointment |De- 
cree set aside by minors and suit revived 
— Minors should be deemed to be parties 
to suit at time of institution 4216 


Decree against — Setting aside— Suit 

against minor and their uncle Notice to 
minors and their mother duly served 
Mother not defending suit Suit conducted 
adequately by their uncle Defect in re. 
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presentation not affecting merits-Minorg 
held not entitled to set aside decree ^ 
Mortgage— Mortgagee agreemg to pay 
proportionate rent of land 
Mortgagor found to be possessed of more 
land in that holding— Rent actually paid 
by mortgagee corresponded to larger por- 
tion of mortgaged property— Mortgagee 
cannot claim more than what was mort- 
gaged 

Mortgagor dead at date of final decree 

and no substitution of heirs— Pinal decide 
is nullity . 698a 

—Separate and distinct suits on succss- 
sive mortgages to same person of same 
property— Whether maintainable [Quaere) 


English mortgage —Mortgagee given 

possession — Mortgagor undertaking to re- 
pay loan by certain date Condition of 
reconveyance present — Simply because 
mortgagor undertakes to pay taxes cannot 
change nature of English mortgage S. 58, 
Cl. w, T. P. Act, must be looked into: 646 

Decree on mortgage obtained collu- 

sively — Other person obtaining decree 
against mortgagor and attaching mort- 
gaged property — Mortgage decree is nul- 
lity — Such other person is not affected by 
mortgage decree and cannot be regarded 
as representative of mortgagor 590c 

Validity — Usufructuary mortgage — 

Subsequent mortgagee also taking usufruc- 
tuary mortgage, redeeming prior mortgage 
— Subsequent mortgage is not invalid: 313a 
Subrogation — Three mortgages exe- 
cuted in respect of same property — Third 
mortgagee expressly told that there is 
only one mortgage, namely, first mortgage 
— first mortgage redeemed by third mort- 
gagee with part of consideration of his 
mortgage— He is entitled to be subrogated 
to rights of first mortgagee — Second mort- 
gagee is bound to pay to third mortgagee 
amount paid by him in redeeming the 
first mortgage 3136 

Suit on — Suit by prior mortgagee — 

Subsequent mortgagee of same property 
and also of other independent property 
made party— He is nob entitled to get 
other property included in his own mort- 
gage sold in execution of decree— He must 
have recourse to independent suit 114 

Subrogation — Purchaser of equity of 

redemption expressly agreeing to pay 
prior mortgages and paying off the same 
is not entitled to subrogation — He merely 
discharges his own obligation 42 

1936 Indexes (Oal.)— 5 & 6 


1936 Calcutta 

Murder— Sentence— Argument that two 
lives should not be forfeited for one should 
be rejected 227e 

Mussalman Wakf Act (42 of 1923), Ss. 3, 
9 and 10 — District Judge has no jurisdic- 
tion to appoint receiver — Order appointing 
receiver is liable to be set aside in revision 
though appeal is not maintainable 4206 

B. JO— Order appointing receiver is 

not appealable 420a 

Negotiable Instruments Act (26 of 1881), 
S. 76 id ) — Promissory note in hands of 
drawee — No hardship resulting to drawer 
—He cannot contend that he would suffer 
damage for want of presentation 489 

S. 78 — Holder of promissory note 

manager of firm — Holder electing to treat 
payment to firm as payment to himself — 
Payment amounts to payment to holder 
— Debtor is discharged from liability 

3156 


Pardanashin Lady — Execution of deed 
by illiterate young pardanashin lady in 
favour of relation — Rule that persons 
relying on document should satisfy Court 
as to her understanding the same should 
apply with greater force 721a 

Deed executed by pardanashin lady — 

Question as to binding nature — Facts exis- 
ting on date of execution and not on date 
of suit should be considered 7216 

Mere declaration by lady that she 

did not understand nature of transaction 
is not conclusive — Person enforcing trans- 
action establishing that document eviden- 
cing transaction was free and intelligent 
act of lady — Transaction is binding on 
lady 3786 

Partnership Act (9 of 1932), S. 1 [3)— 
Meaning of — S. 1 (3) means that after 
Ist October 1933, S. 69 will become ope- 
rative — Unregistered firm suing shall be 
non-suited 1336 

S. 4 — Certain persons referring to 

themselves as firm — They must be pre- 
sumed to be partners 133a 


Patents and Designs Act (2 of 1911), 
S. 63 [2) — Suit under S. 53 (2) for dam- 
ages and injunction restraining defendant 
from infringing plaintiff ’s copyright— Costs 
— Plaintiff unable to prove claim for 
damges — Defendant giving unconditional 
undertaking not to infringe copyright — 
Plaintiff should ask for judgment in form 
of order embodying undertaking— Plaintiff 
failing to do is not entitled to costs subse- 
quently incurred 4936 
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Pauper Suit — Suit registered as ordinary 
suit — Plaintiff failing to pay deficit court- 
fee though given time to do so, but 
subsequently applying for permission to 
continue suit as pauper — Application 
should not be rejected merely on ground 
that suit has been registered as ordinary 
suit but should be considered on merits 

221a 

*Penal Code (45 of 1860), S. 120^A — 
Each of accused not in agreement to do 
same illegal act or cause same illegal act 
to be done — They are not parties to one 
and same conspiracy 753(; 

Ss. 120‘A and 302 — Conspiracy to 

commit murder — Express proof of cons- 
piracy is not necessary — Agreement to 
carry out unlawful object may be inferred 
from acts and conduct — Evidence must 
show common plan as to exclude reason, 
able possibility of acts having been done 
separately and connected only by coinci. 
dence 73(7 

— ' — Ss. 143 and 427 — Person put in pos- 
session of field under 0. 21, R. 95, Civil 
P. C., cutting crops — No offence under 
either S. 143 or S. 427 is committed 157 

S. 199 — Insolvency petition contain. 

ing false statement — Such statements do 
not constitute evidence by themselves — 
No offence under S. 199 801 

— ^ — S. 366 — Procedure — Judge should 
specifically question jury as regards its 
conclusion on age of girl — English system 
is to be followed 6756 

— — Ss. 379 : 447 — Land and struc- 
tures jointly owned by co-sharers — Ac- 
cused purchasing share in them in exe- 
cution of decree against one of them — 
Huts belonging to co-sharers blown away 
— Accused utilizing old materials and 
building huts on same land — They are not 
guilty under S. 379 or under S. 447 261 

S. 406 — Accused purchasing gramo- 
phone on instalment basis — Mere non- 
payment of instalment cannot be consi- 
dered as criminal offence 674 

S. 408 — Employee when leaving 

service submitted accounts but withdraw- 
ing certain amount as due to him on ac. 
count of security furnished by him — With, 
drawal, though not legal, was not with 
dishonest intention — Employee held not 
guilty under S. 408 ' 520 

* Ss. 419 ; 468 — Person pretending 

to be another candidate for examination 
forging answer papers purporting to be 
answered by candidate — He is guilty of 
both cheating and forgery 403 


Penal Code 

S. 420 — ‘Cheating’ — Offence does not 

depend upon accused’s success in swindling 
amount of times but upon successful 
inducement of person cheated 678 

Ss. 420 and 120-B — ‘Snow-ball’ 

scheme — Rules set out in black and white 
— Scheme though rightly speculative can- 
not be held to be dishonest 440' 

Ss. 420 and 30 — Goods already deli. 

vered — Post-dated cheque subsequently 
given dishonoured and receipt obtained — 
Receipt held not valuable security and 
offence of cheating held not proved — 
Complainant'sremedyisincivil Court: 324 

S. 498 — "Detain” must be inter. 

preted ejusdcm generis with enticement 
and concealment 450’ 


Pleadings — Construction — Variance bet- 
ween plaintiff's pleadings and case alleged 
at trial — Court must look to plaint, issuea 
and manner in which case was fought to 
determine if there is variance d82a 

Liberal construction favoured 135a 


Practice — Appeal — Pleader should be 
heard before dismissing appeal summarily 

294 

Appellate Court — Reversal of findings 

— Appellate Court must consider relevant 
evidence in the trial Court 256(7 

Inconsistent pleas not to be raised in 

course of same litigation 590a 

* Injury caused to party by mistake 

and default of Court ofiBcers — Court should 
relieve party of injury caused thereby — 
For doing this Court can consider even, 
question of time (Obiter) 3436 

New case — Party cannot set up new 

case absolutely inconsistent with case in 
plaint 465a 

New case — Court should not make 

new case for defendant in appeal and dis- 
miss plaintiff’s suit on plea not taken at 
proper stage 176a 

New plea — Limitation — Plea 

limitation can be raised for the first time 
before the High Court (fB) 

Plea — Law point can be taken in ap- 
peal . . 774d 

Plea — Res judicata — Plaintiffs ap- 
pealing from suit dismissed Defendants 
although entitled to support order of dis- 
missal on ground of res judicata not raising 
plea — They are precluded from raising it 
subsequently 454a 

Remand — No appeal filed from order 

of remand— Party aggrieved cannot chal- 
lenge it 590a 
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Subject Index, 


^^Beraand— Procedure adopted by lower 
Court in disallowing question m cross- 
examination unjustifiable Judge s man- 
ner of dealing with points for determination 
unsatisfactory— Case remanded for retna^ 

Suit instituted after amendment of 

section came into force — Suit must be 
governed by section as amended i loo 
Precedent— Conflict of decisions— Benches 
of same High Court— Proper procedure is 
to refer question to Full Bench 663o 

Authority of— Applicability of deci- 

sion to different statute— Authority is of 
little value 593»i 

Pre-emption — Finding on question of 
promptness in shafiat ceremonies for pre- 
emption under Mahomedan law is one of 
fact 

Prescription — Period of user after suit 
cannot be added 310a 

Presidency Towns Insolvency Act (3 of 
1909), S. 9 (fl)— Notice of suspension of 
payment of debt — Oral and written notices 
alleged — Written notice informal — Oral 
conversation cannot be held to be definite 
and formal notice 269a 

S. 9 ([/) — Difference between S. 13 (4) 

(b) and S. 9 (g) — Under S. 9 (g) debtor 
must be unable to pay and also convey his 
intqntion to bis creditor not to pay 2696 

S. 9 (fl) — Mere inability to pay does 

not amount to suspension of payment of 
debt 269c 

S. 65 — Onus is on Official Assignee 

212a 

S. 55 — Official Assignee should be 

scrupulously accurate in statements he 
makes {Obiter) 212(i 

S. 113 — Rules framed by Calcutta 
High Court — Petition of iDsoi76Qcy by 
creditor — Rules of procedure esplaiued 

. . 269e 

Principal and A^ent — Insurance Company, 
principal “ Duties of agent not ceasing 
with first introduction of customer — Com* 
missions on payments by customer cannot 
be claimed when agency has come to an 
Md 246 

Promissory Note - Suit on— Executant 
not proved to have received any considera- 
tion — Instrument does not create any 
obligation between parties 8 15a 

Suit for money not based on promis. 
wry note because of insufficient stamp— 
Plaintiff proving payment to defendant— 
•ne 13 entitled to recover money with in- 
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Promissory Note 
terest though promissory note is inadmis- 
sible— Fact of loan gives plaintiff cause of 
action independently of pro-note 170 

Insufficiently stamped — Promissory 

note inadmissible in evidence — Plaintiff 
can sue on implied promise to pay, which 
is independent of promissory note 127a 

^Provincial Insolvency Act (5 of 1920)» 
Ss. 33 (3) and Debt provable in in. 
solvency — It need not be proved before 
final discharge — Creditor can prove it as 
long as there are assets and till final 
dividend is distributed — S. 33 (3) is only 
directory 434tf 

S. 37 — Order vesting property in 

receiver under S. 37 — Receiver becomes 
legal owner and trustee of property — 
Creditors must come in admiuistration 
of assets by receiver and cannot pursue 
their remedy of original civil law 5736 

5. 37 — Receiver appointed unde® 

S. 37 — Execution by creditor against in^ 
solvent — Objection by Receiver to execu. 
tioD — Objection does not fall under S. 47 
but under 0. 21, R. 58, Civil P. C. (Obiter) 

573o 

Ss. 37 and 43 — Order appointing re. 

ceiver under S. 37, need not be passed 
simultaneously with order annulling 
adjudication under S. 43 573a 

S. 44 (2) — S. 44 (2) does not ex. 

tinguish altogether claims of creditors— r 
It only limits remedy for realising olaime' 

4346 

S$. 58 and 59 (c) — Order for costs in 
favour of iusolveot and against creditor — * 
Death of receiver and insolvent— Right 
of heirs to execute order for costs — Mere 
leave to execute order is not sufficient 

6216 

Provincial Small Cause Courts Act (9 of 
1887), S. 25 Scope — Finding on pure 
question of fact supported by documentary 
evidence cannot be assailed in revision 
under S. 25 (FB) 4976 

Sch 5, Art, 8 — Powers need not be' 
conferred by name of Judge : 19 0 W 
1236—22 G L J 249=1916 Cal 574= 
31 1 C 177, OVERRULED (PB) 497a 

Public Gambling Aot (3 of 1867), 5 . 13 — 
Prosecution must prove that accused are 
responsible for carrying on game and were 
gambling at time of offence 184a 

-S. 13 Dart game — Side betting upon 
result of throwing darts on second board 
and table on which tickets are placed— 
That dart game by itself is not gambling 
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does not affect question as to whether side 
betting is gambling 1846 

Public Suits Validation Act (11 of 
19321, Ss. 2; 3 — Suit under S. 92, Civil 
P. C., dismissed as consent of collec- 
tor not being in order — Subsequent passing 
of Act 11 of 1932 — Restoration of suit on 
petition under S. 3 of Act — Court has to 
proceed with suit and cannot enquire into 
validity or otherwise of consent and dis- 
miss suit on that ground 815 

Railways Act (9 of 1890), S. Suit 

against Railway Company for short deli- 
very of tins of ghee from consignment — 
Contract embodied in risk-note H — Con- 
aignment a through consignment — Closed 
tins kept and wagon sealed and rivetted — 
Pilferage occurring in intermediate station 
— Company's servants held not guilty of 
any misconduct — Evidence as to condition 
of wagon at intermediate station by com. 
pany held not necessary 24 

Receiver — Powers of — No title of receiver 
against owner — Right to realize rent de- 
pends upon appointment of receiver 639 

Power of — High Court appointing 

receiver to estate — Authority from High 
Court to institute suits on behalf of estate 
may be 61ed at any stage of suit 289a 

Records of Rights — Entry in — Inter, 
pretation — Land described as "Karsa 
Charan" — Land constitutes service tenure 
and is not holding burdened with service 

49a 

Registration— Transfer which ought to be 
registered in Book I registered in Book lY 
bona fide — Transfer is not invalidated 

2126 

Registration Act (16 of 1908), S. 17 — 
Butwara Chitta — Mere list of shares — 
Registration not necessary for admis- 
sibility 700 

S. 17 — Memorandum evidencing com- 
pleted transaction and not bargain of 
equitable mortgage need not be registered 

125 

S. 17 (l) (d) — Amalnama — Contract 

for sale of growing straw — Vendee ac- 
quiring interest in land — Document em- 
bodying such contract requires registra- 
tion 770e 

S. 35 — “Person executing" means 

principal executing document 442 

Ss. 35 (2) and 82 — Harmless lie — 

Sentence of imprisonment is too heavy 

418 


Religious Endowment — Alienation — 
Shebait Gomasta — Power to grant lease — 
Legal necessity must be for the benefit of 
estate 256a 

Alienation — Legal necessity — Perma- 
nent lease granted — Entire amount raised 
must be necessary to meet actual pecu- 
niary pressure on estate 2566 

Res judicata — Incidental issue — Issue 
decided not necessary — Result of 
former suit unaffected by decision of such 
issue — Such decision is not res judicata in 
later suit 772 

Court trying previous suit not com. 

petent to try subsequent suit — Finding 
creates duty on party against whom find- 
ing given to displace it — It does not ope- 
rate as res judicata 629/ 

Bar of — Suit by daughter claiming 

certain property as sole daughter of her 
father, on ground that he died intestate 
and without male issues — Father found to 
have executed will — Decision in previous 
suit to which executors of will were not 
made parties does not operate as res 
judicata — Plaintiff praying for revocation 
of will on ground that it is forgery — She 
must take recourse to proceedings under 
testamentary jurisdiction 585 

Restrictive Covenant — Essentials of — 
Vendor must retain some benefit in ascer- 
tainable land — Property need not be out- 
side demised premises 7276 

Revision — Powers of High Court — Appeal 
from order to lower Court maintainable 
— Revision from such order can be main- 
tained by High Court 786a 

Sale of Goods Act (3 of 1930) — Applica- 
bility of — Whether Act applies to electri- 
city (Quaere) 753(7 

Second Appeal — Finding of fact — Ques- 

tion as to when arrears claimed by person 
became due is one of fact 277c 

Finding of fact — Finding on question 

of title is one of fact 2456 

Finding of fact — Lower appellate 

Court not properly reversing finding of 
fact of trial Court — Its finding is not 
binding in second appeal 178c 

Question of law— Suit for recovery of 

money — Point that claim for interest 

should be limited to 25 per cent, by reason 
of S. 3, Bengal Money Lenders Act, is not 
pure question of law 127c 

• Question of law— Words of document 

misconstrued is not question of law 496 
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SUBJECT INDEX: 


— ConcEnl on evidence 

mentary are binding on Court m second 

appeal 

Sedition-Intention - Determination o 
-Test is reasonable and natural effect of 

speech 

Speech showing spirit of revolt against 

Government-Exciting disaffection against 
Government by bringing it into hatred 
and contempt predominating idea of 
speech - Speech taken as whole held 

seditious 

Specific Relief Act (1 of 1877), S. d9— 

Cancellation of instrument — Per^n trans- 
forriog interest to another “ Suit by such 
person is still maintainable Test is ap- 
prehension of injury 

S. 56 (J)— Collusive decree— Defend- 

ant trying to execute collusive decree not 
affecting interest of plaintiff Injunction 
should be granted 191® 

Stamp Act (2 of 1899). S. 2 ( 2 ^)— "Settle- 
ment” refers to disposition of successive 
interests couched in form of trust 556e 

S. 5 — "Distinct matters” — Test of — 

Vakalatnama — Two stipulations — One 
by which pleader to receive certain fees 
for work to be done — Second by which 
pleader if not paid not bound to appear — 
These two held not distinct matters 814a 

S. 36 — Section is mandatory and 

once document is admitted, whether 
rightly or wrongly, it cannot be rejected 
from evidence for want of proper stamp 
sobsequently 5560 
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Tort— Continuing nuisance— Injunction is 

usual remedy unless injury is trivial 7U/h 

Liability- Adjacent lands-Owner of 

land lawfully using his land No negli. 

gence on his part- Neighbour is not euti. 

tied to relief if such act results m 
, , . ob^a 

to him , . a 3 * 

Liability — Lateral support — Adja. 

cent land — Right of sup|)oi-t from neigh- 

hour's land is available only m respect of 

land in unburdened and natunil state— 

Building constructed on land Owner has 

no right of support to building unless it 

has been acquired as easement ob40 

Negligence — Collision between vessel 

at anchor and one in motion — Onus of 

proof is on latter 

Negligence — Contributory negligence 

— Vessel lying at anchor not complying 
with regulation to have lights But vessel 
visible from upper deck of vessel in motion 
and accident capable of being averted by 
exercise of ordinary care and skill — No 
contributory negligence avisos and negli- 
gence of former will not excuse latter 

1526 

Adjacent lands — Right to support— 

Suit for damages on account of withdrawal 
of support — Right to support must be 
proved to have been infringed — Infringe, 
meut takes place not until damage is sus- 
tained 97 

Trade Mark — Dispute over trade-mark 
and commercial designs — Jurisdiction — 
Civil and criminal Courts — Criminal 
Courts should try dispute only in simple 
and clear out cases requiring speedy relief 


S. 61 — Court has to declare proper 

duty and penalty 556p 

— I — 5cft. 1, Arts. 1 and 5 — Implied pro- 
mise by itself does not render document 
liable to duty higher than what is re- 
quired under Art. 1 — Addition of words 
indicating agreement would make it liable 
to duty under Art, 5 399 

*Surrender — Rights acquired by party 
contracting himself out of rights in res- 
pect of property worth more than Rs. 100 
— Registered document necessary — Be- 
sides, some express declaration on the part 
of the party surrendering his rights is 
necessary 77^5 

Tenancy — Agricultural land — Docu- 
ment if written must be registered — Bn- 
registered document is inadmissible in evi- 
dence 770d 


Trade Onions Act (16 of 1926), Ss. 8 and, 
11 — Application for registration of Union 
— Objects of Union not going outside ob- 
jects prescribed in Act and all requirements 
of Act complied with — Registrar is bound 
to register Union and is not entitled to go 
into other questions — Appeals from orders 
of refusing to register Union should be 
taken by single Judge sitting alone 67 

Transfer of Property Aot (4 of 1882), 

5. 40 — Restrictive covenant — Immoveable 
property — Property leased out — Lessee 
retaining right of reversion — Such right 
amounts to immoveable property — Nega- 
tive stipulation for beneficial enjoymeut of 
that right — Provisions of S. 40 are appli- 
cable 727ti 

S. 52 — Doctrine of Us pcndriis in- 

dudes sales in tnviium 5906 
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38 ^ Subject Index 

■ 'Tran^rer of Property Act 
H, 5^ — Suit for rent of agricultural 
holdi^ claim to charge specific im- 
mov(?al)le property — Doctrine of lis p^-n- 
dens does not apply to transfer of holding 
during such suit 279b 

5. <55 — Transfer to defeat or delay 

creditor — Suit to set aside — Representa. 
tiye nature— 0. 1, E. 8. Civil P. C.. is ap- 
plicable — Suit if not validly framed relief 
cannot be granted 783 

S. 54 — Unregistered kobala, purport- 

ing to transfer immoveable property of 
value of less than Rs. 100, is admissible in 
evidence for collateral purpose of showing 
nature of possession, although it does not 
confer title 130 

* S. 55 (l) (/) — Sale of properties — 

Vendor not in a position to give possession 
of some of them and vendee not getting 
possession — Suit for compensation — Held 
clause in sale deed did not exclude statu- 
tory obligation of vendor under S.55 (l)(f) 

12 

S. 58 if) — Deposit of title deed under 

agreement to cover present and future ad- 
vances — Each advance becomes charge on 
property and no fresh deposit of title 
deeds is necessary 412 

S. 78 — Provision in S. 78 is excep- 
tion to general rule that prior mortgagee 
takes precedence over subsequent raort- 
gagee — Onus is on subsequent mortgagee 
to prove gross neglect on part of prior 
mortgagee — Question of gross neglect is 
question of fact — More care is required on 
part of mortgagee in case of mortgage by 
deposit of title deeds — If such mortgagee 
allows title deeds by negligence to be in 
hands of mortgagor, he will be postponed 
to subsequent encumbrancer to whom they 
are delivered 283 

Ss. 83, 64 and 76 — Mortgagee in pos- 

session — Tender or deposit refused — Suit 
for redemption or possession — Effect of 
refusal considered — Separate suit for 
mesne profits is barred 200a 

S. 107 — Kabuliat — Applicability — 

6. 107, T. P. Act, has no application to 
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Transfer of Property Act 

kabuliyat in respect of agricultural land 

770c 

Vendor and Purchaser — Breach of con- 
tract — Purchaser paying money in part 
payment of price and not as earnest 
money is entitled to recover it 51a 

Contract of sale — Earnest money is 

guarantee for performance of contract — 
Breach on part of vendee — Earnest money 
is forfeited — Vendee contending that ear- 
nest money is not forfeited must prove 
that agreement prevents forfeiture 51f> 
Waiver — Benefit to sole person can be 
waived but not when it is for protection 
of another or based on public policy — De- 
posit inadequate — Zaroindar cannot waive 
it by giving consent 129 

Will — Construction — Earlier clause mak- 
ing complete bequest in favour of son — 
Later clause restricting it — Later clause 
should be read as not to be inconsistent 
with earlier clause 643 

Construction — Will executed by Maho- 

medan in favour of his wife — Apart from 
rule of Mahomedan law, only life estate 
held conferred upon her — Her heirs held 
could not claim anything whether life 
estate is valid or invalid under Mahome- 
dan law 4656 

Construction — Absolute dedication of 

property to idol — Subsequent clause giving 
surplus to wife and sons — Prohibition of 
alienation — Held no absolute dedication to 
deity but expenses of deity formed burden 
on estate — Interest obtained by sons held 
liable to be sold in execution of decrees 
against them 405 

Construction — Clause in will to the 

effect that debts of testator were to be 
paid out of bis estate "including charities 
and subscriptions promised” — Words in- 
eluding charities and subscriptions pro- 
mised held to be void for uncertainty — 
Legacy thereby given held invalid — Chari- 
ties and subscription held not to be debts 
— Parol evidence held inadmissible to 
prove to what charities testator had pro- 
mised 44 
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ALL INDIA REPORTER 

1936 

CALCUTTA HIGH COURT 


A. 1. R. 1936 Calcutta 1 

AUEBR ALI, J. 

Haridas Chatterjee and others — Plain- 
tiffe. 

V, 

Manmatha Nath MulUck and others — 
Defendants. 

Suit No. 215 of 1932, Decided on 7th 
August 1935. 

(pi) Hindu Law— Adoption — Dayabhaga — 
Srotber'a dausbter’i ton cannot be adopted, 

i e 

In Reo^al, tba Nl^oga rula is part o( tha law 
of the land and (ba adoption is notionaU^ limitad 
to boys aagendared nodar Niyoga by the adop* 
tita lather. Hence the adoption of a son of bro* 
ther'B daughter is prohibited: Case law reviewed, 

[P6C21 

, ^ (b) Hindu Law — Adoption prohibited by 
Miyoga rule it no adoption — Adoptee is not 
extracted from original family. 

Adoption of a child (brother’s daughter’s son) 
‘trhosa adoption is prohibited by Kiyoga rule U 
so adoption, and there U no extraction of tba 
child from tba original family. When adoption 
19 attampiad and failed, it is not right to consl* 
dai^sooBblp aDoullad beeauBO the father might 
hare axarolsed hie patria potestas to destroy tba 
child or resorted to other methods of snnnUiDg 
sonship. IP 9 0 a] 

(c) Hindu Lew - Adoption - Der-bhega 

M,*' T , ? be adoption wilbout giv- 
ing and taking. * 

Though as a general proposition under Daya- 
bhaga law, acceptance ia not necessary to consli- 
1at« a valid gift, adoption Is a very special form 
0 gilt and there cannot be an adoption without 
iglviBg and taking, [P 9 0 2] 

■ y* Evidence Act (1872), S. U4-Scope. 

Section 114 includes but is not limited to the 
presumption of regularity\ [p jq q 

(e)Evidei>eB Act (1872), S, 32 (Sj-ReU- 

incidi'^ V**’**^ •‘*«P»ion- Evidence o( 

? . I***''/** •dpptlon i. ndmi.iible 

subject to enreful scrutiny. 

“'“*' 0 “ 8 hip created by adoption h 
of ench importance and epecifioally included ic 

ofinoidenlB beating more m 
lean directly on the fact or othernlee of an adop 
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tion and its validity would be allowed eubjoct of 
course to careful scrutiny as to value, 

[P 10 C 21 

A. K. Boy, S. D. Bose and D. Bose — 
for Plaiatiffs. 

S. N. Banerjee, S. M, Bose, K. C. 
Mukerjee, P. N. Sen, J. C. Sett, S. N. 
Bose, S. B. Das Gupta, H. K. Bose and 
S. P. Choudhury — for Detendaota. 

Judgment. — Having received so much 
assistance from oonnsel on both sides in 
this case, from Mr. H. D. Bose, the most 
experienced Hindu lawyer at the Bar, 
for tho plaintiffs, and counsel, both 
senior and junior for the various dofeo- 
dauts I would have liked to consider my 
judgment, I do not do so because in the 
oiroumstauoes of thisoase, it is desirable 
that parties should have my decision 
before my impending departure. I state 
the facts only so far as may be 
necessary to explain the points of law 
which have been discussed before me. 
This case and the two cases which 
follow in the list tarn on the effect of an 
adoption made somewhere about 1850. 
There was a man called Ramgopal who 
died in 1860 leaving a very valuable es- 
tate. He bad a brother Shib Kisen 
married to a lady Annapurna. Ram- 
gopal had only daughters. One daughter 
married Shib Nath Chatterjee, and they 
had a son Non! Mohan. Shib Eristo and 
Annapurna had no mp.lo child. They there- 
fore adopted or purported to adopt Noni 
Mohan. In the course of the arguments 
and discussing the points of law in- 
^oi''®d I used the following symbols. 
Shib Eristo Banerjee the adopting 
father is A. His wife Annapurna, the 
adopting mother X. Shib Nath Ohat- 
terjee, the natural father, B, and his 
Noni Mohan is Z, and as adopted 
son ZI. Ramgopal left a widow Jaikali. 
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The widow's interest lasted for a long 
period of time, that is until 1920. During 
that period there were very extensive 
alienations, alienations by the widow 
either of her widow’s interest or of 
absolute interest on the ground of 
necessity, which alienations were in 
point of fact to X (Annapurna). There 
were also extensive alienations by X 
(Annapurna) as transferee in respect of 
the transactions I have mentioned, and 
by ZI (Noni Mohan qua adopted son) 
and his successors in interest. 

The defendants are such alienees, and 
the plaintiffs seek to dispossess them as 
reversioners to the estate of Ramgopal 
on the death of Jaikali. In this case 
the position is somewhat peculiar, be- 
cause Noni Mohan would be the heir to 
Bamgopal's estate, Srstly as Z, i. e., in 
his capacity of natural son of B (Sbib 
Nath Chatterjee), and alternatively as 
ZI (adopted son of A Sbib Kristo) to 
the exclusion of any other person. The 
persons therefore claiming to be rever- 
sioners, i. e., the plaintiffs and certain 
of the defendants in this suit, and the 
plaintiffs in the other two suits, can 
establish no right in respect of the 
estate of Bamgopal unless it can be 
shown that Noni Mohan was neither the 
natural son of Sbib Nath cor the 
adopted son of Sbib Kristo. Now this is 
the essential point. 1 considered that 
it should be determined first. The point 
made is quite shortly as follows: 

The plaintiffs seek to get rid of Z and 
ZI by: (1) setting up an adoption; (2) 
asserting that the adoption was bad; 
(3) denying that the adoption was too 
bad, i. e., had the effect of cutting him 
off from his own family without intro- 
ducing him to the new family. 1 am 
purposely using non-legal language. In 
point of fact, as we shall see, that what 
they actually .seek to do is to get him 
quiU out of his own family and half 
into the new family. These contentions 
are the subject matter of the first three 
issues which were raised and which I 
have tried. The plaintiffs are entitled 
to give further evidence on the other 
issues of which there are two classes, 
issues which are essential to establish 
that the plaintiffs would be, if the point 
of law su .ceods, the reversioners, a 
matter depending upon pedigree and 
dates of death; and another class of 
issues appropriate to the various defen- 
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dants in connection with their respec- 
tive transfers. Neither of those matters 
have been dealt with. I only purport 
to deal with the point of law. 

I. Adoption . — The defendants as they 
were quite entitled to do did not admit 
the adoption. 1 speak of the fact. The 
result was that some evidence had to be 
given. A good deal of evidence was ob- 
jected to and in some cases the objec- 
tions were upheld. I may yet have to 
explain the extent to which that evi. 
deuce has been admitted. I do cot pro- 
pose to do so at the moment. There was 
also an attempt to give expert evidence 
as to Hindu law. I ruled against its 
admissibility. For the purpose of dis- 
cussing the point of law I will only say 
at the moment that from the documents 
which have been tendered, and from the 
oral evidence to the limited extent to 
which it is admitted I think this Court 
should infer that there was an adoption, 
— I am using that word at this stage in a 
perfectly neutral sense. I have not for- 
gotten that reliance was placed upon 
one particular document, the pedigree in 
a book produced on behalf of the plain- 
tiff in which Noni Mohan is described 
as "palan putra”. This point was taken 
and was elaborated by Mr. Mukherjee 
for one of the defendants, who has 
shown me certain authorities, which 
indicate that “palan putra" is a more 
ungrammatical form of palak putra 
(itself ungrammatical), the primary 
sense of which is a son brought up or 
maintained in the house without 
being the legally adopted son. The 
common word used for legally adopted 
son in Bengal is Poshya Putra. But I 
do not think this fact of itself out- 
weighs the evidence in the aggregate to 
be drawn from the other documents and 
the surrounding circumstances. In my 
view (and upon this basis is the judg- 
ment I propose to give), this Court 
should infer that an adoption took 
place. I conclude further (although 
how far I consider this matter to have 
been satisfactorily established by evi- 
dence I may have to state later) that 
Noni Mohan was adopted at an early 
age and that the ceremonies appro- 
priate such as Upanayana ceremony and 
others were performed in the house of 
8hib Kristo. Noni Mohan was married 
there as a Banerjee and his daughter 
was married there as a Banerjee and I 
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XU- V. fco infer whatever I will refer hereafter to this prohibition 

ff* t miv be that No'ni Mohan as the “three specific cases." Both these 
'lit, of W, adop- teat, al,o io doscribiog the actual adop- 


think it is legitimate to infer, whatever 
the effect may be, that Noni Mohan 
performed the ceremonies of his adop- 
tive father and gavePinda to his soul 
and the souls of bis adoptive father s 

ancestors. . 

2. Adoption bad.— The plaintiffs hav- 
ing established that an adoption in 
fact took place have now to establish 
that the adoption was bad in law. The 
actual pleading is as follows : The 
issues follow the pleading using the 
words “valid" and invalid.” The plead- 
ing is not as I shall show quite appro- 
priate to the case finally made. The 
points of law therefore are : (a) Is the 

adoption unexceptionable ? I use this 
word intentionally in order to avoid the 
difficulties of "perfect” and “imperfect,” 
"valid” and “invalid.” (b) If not un- 
exceptionable, what is the effect of the 
adoption? It has become apparent 
during the course of the argument that 
in order to decide the ultimate question 
involved in this suit it is not enough 
merely to say "valid" or “invalid,” 
"perfect” or “imperfect.” It is not 
suggested (a) that there is any inherent 


tion refer to tiie adoptee as this shadow 
of a son.” (2) The author of the Dat- 
taka Chandrika attaches to the^ phrase 
just quoted the following gloss, that is 
to say, the capacity to be begotten by 
Nioga and so forth." Tlia author of the 
Dattaka Mimamsha in chapter 5 expands 
this idea of "capacity to be begotten 
by Nioga” in a manner which I may 
have to state in greater detail. Speak- 
ing generally he connecte the 'three 
specific cases” with the shadow ' and 
“Niyoga”of the earlier commentator and 
builds on this foundation a theory of 
"incongruous relatiouships' and the 
rule that no oue can adopt a child 
union with whose mother under Nioga 
would have involved the penalties of 
incest. (“The Niyoga rule") (3) Suther. 
laud translated "incongruous relatiou- 
sbip" as ''prohibited degrees”, in this 
mauoer automatically expanded the 
idea from “Nyoga” to marriage. Hence 
the rule that no one can adopt one with 

.vKaqa Ka Viqvo 


incapacity to adopt in A (Sbib Kristo 
Banerjee). Nor any (b) inherent in- 
capacity to give in adoption in B. (o). 
The obstacle set up in this case is the 
alleged prohibition against adopting the 
son of a brother's daughter. 

The materials put before me in res- 
pect of this prohibition can be classi- 
fied as follows : (1) Original texts: (2) 
the deductions, argument, or as it has 
been called gloss” of recognised origi- 
nal commentators, such as the authors 
of the Dattaka Chandrika and Dattaka 
Mimamsha; (3) "glo33”of later trans- 
lators and commentators; (such as 
Sutherland) on the text, or the 
gloss of original commentators; (4) de- 
cided oases; (6) text books and opinion 
of modern authors. In dealing with 
this material, of whatever class it should 
be borne in mind that there are two 
questions to be considered (a) whether 
a prohibition exists; (b) if so whether it 
18 mandatory or recommendatory 

1. Original text.-There is no express 
prohibition against adopting a brother's 
daughter s son in the original text. 
The texts of bothShaunaka and Shakala 
contain a prohibition against adoption 
m three specific oases, daughter’s sou. 
Bister a son and mother s sister's son. 


tracted a valid marriage. ("The marriage 
rule.”) 

For the purpose of this case it is not 
necessary to go into the question whe- 
ther Sutherland was justified in inter- 
pretiug Nanda Pundit's view as above 
stated because the adoption in this 
case would be hit by the Niyoga law 
whether, there being no actual text of 
the original risbis, the view of the 
authors of these two oommeutaries is to 
be accepted or not ? That is the whole 
question and on that questiou, it seems 
tc me, I have to consider the following 
points, (l) Is this Court bound by the 
direct authority as to the Niyoga bar? (2) 
If not, are there anthorities in its sup- 
port which 1 should nevertheless follow; 
(3) if not, whether there ai'e opinions 
expressed either in oases or in text books 
which I should follow ; aod (4) what is 
my own opinion with regard to the 
Nyoga law. 

As the matter has been fully dis. 
cussed before me I think it desirable 
that I should first state my own view 
and then see how far I am bound by or 
should follow authority. Apart froiu 
authorities there are two questions to be 
considered : (a) what is the sense of the 
analogy on which it is based ; (b) how 
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far were the commentators justified in 
applying it having regard to the text on 
which tliey were commenting. I under- 
hand Niyoga to be this : A husband 
who for some reason or other cannot 
himself fertilize his wife is allowed by 
law to produce a son by appointment or 
as wo should probal)ly say by attorney : 
(he persons to be appointed are to be 
chosen from a very limited class. As is 
quite natural i. e., upon elementary 
principles of physiology or exigamy it 
was understood that the person to be 
appointed to fertilize should not be 
closely related by blood to the prospec- 
tive mother. Speaking for myself (ex- 
cept for one explanation given to me by 
the Advocate-General to which I shall 
refer again) I have been unable to ap- 
preciate how the two things, adop- 
tion and Niyoga. are in any way similar 
except that there is a son in both'. To 
me the so.called analogy is utterly 
incongruous. The reasons why it ap. 
pears to be incongruous are as follows : 
I quite appreciate that in primitive no 
less than modern society fictions have 
to be maintained, but there is a sense 
even in fantasy. I can well appreciate 
any amount of fiction in a case of adop- 
tion directed to create tbe impression 
that the adopted son is a son born of tbe 
adoptive parents. 

I could understand for instance if 
(using tbe 8>mbol5 above itdicated) £ 
were notionally appointed under Niyoga 
to produce a son by X for A. That 
would be congruous with Z being tbe 
real son of A and -Y. On tbe other band 
if the fiction is tbe idea of A being ap- 
ppinted under Niyoga to Y, wife of 5, it 
is congiuous to tbe idea of Z being a son 
born of A and A'. If A has fertilized Y 
under Nijoga it means that Z has been 
born, the naturil son of B and Y not of 
A and X. Hence I am unable to follow 
the explanation of Mayne at p. 133, 
Edn. 9. 

TLo eiplanatioD is probably to be found in the 
firowlh of Brabmanical inlluence, and Ibe coose- 
quent promineDco given to tbe joligious priucl* 
|)le. n ibd prizs*‘ry object of adoption was to 
4 ;rati/y tbe manes of tbo ancesiore by annual 
oDcriogs it was necessary to delude tbe nianea, 
AS it were, into tbo idea ibat tbs offerer really 
was tbo descendant. Ho was to look as oiuch 
liko a real son as possible, and certainly not to 
bo one who could never have been a son. Hcnco 
arose that body of rules which were evolved out 
of ibe pbra&e of Saunaka, that bo must bo 'the 
rolloctioD of a son.' 
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I do not intend to make capital out 
of tbe language which is no doubt illus- 
trative. My point is that the suggestion 
that A has produced a son by Niyoga to 
B and Y is not going to “delude” tbe 
manes of the ancestors of A. I should 
have thought on tbe contrary that it 
would alarm them. The only point on 
which the manes might be deluded is 
tbe physical competence of A. 

Again tbe relevant passage in the 
judgment of Banerjee, J.. 17 All 294 (l), 
at p. 322, is in these words: 

I am of opinioD that the mesoing put on the 
test by Nanda Pandita is its true meaoiDg. It 
has been fuUy shown in tbe judgment of tbe Full 
Bench of tbe Madras High Court in A/tnaAs/ri v. 
2?<39nan(tnda[2).that tbe rule of exclusion deduced 
by Nauda Pandita, founded on propinquity and 
incongruous relationship, is oot an inconsistent 
rule, and a\\ I need say is that I concur in that 
judgment and in the reasons given in it for tbe 
conclusion at which tbe learned Judges arrived. 
The object of marriage among Hindus is to pro* 
create a son able to confer spiritual benefit, and 
this cannot be done by tbe issue of an incestuous 
marriage. Hence tbe rules for marriage within 
prohibited degrees. Tbe san^e being tbe object 
of tbe procreation of a son through tbe now ob* 
solete practice of Niyoga, rules of prohibited 
relationship in Ni>oga were also provided. Ae 
adoption is resorted to for a similar object, 
similar rules of exclusion founded on tbe ana* 
logy of Ki)Oga are tbe necessafy consequence of 
tbe requiren^ent of 8aunaka that tbe son to be 
adopted should * bear tbe rodeoiioD of a son' 
that is of a son born In wedlock : other wiso 
tbe efhcacy of adoption would fail, as in 
*‘ibat case tbe son to be adopted would bear tbe 
resemblance of tbe ‘‘issue of an incestuous con* 
nection.*' 

In th6 case cited by Banerjee. J. 11 
Mad 49 (2) at p. 52, the following is said: 

I here is this justibcation for tbo analogy, 
viz. that tbe object in permitting niyoga to 
tbe extent to which it was recognised by tbe 
ancient law, was to provide a substitute for the 
son of tbe body and thereby to p^e^eDt the ex* 
tinctiOD of that spiritual benefit which was be* 
lieved to ariee from tbo perforuiauco by a son 
of funeral and annual obsequios. 

I do Dot see that tbe analogy is jus. 
tified,” nor do 1 consider it accurate to 
describe Niyoga as providing a "substi- 
tute for the son of the body.” The 
Niyoga son is an actual son— the adopt- 
ed son is a substitute or shadow son. 
Tbe only intelligible explanation of the 
application of the idea of NiyUga to tbe 
idea of adoption is that suggested by 
the Advocate-Geoeral. According to his 
theory the adoptee is regarded as being 
actually the issue of A a ud Y hv Niyoga . 

1. libagwan Smgb v. bhagwuii SiDgb, (1896) 17 

All 294=189* A WN 1C7 (F B). 

2. (1888) 11 Mad 49 (F B). 
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In other words the adoption is notional. 

ly limited to boys engendered under 

Niyoga by the adoptive father. That I 
agree does get over the primary iocoo- 
gruity of Niyoga and adoption. On the 
other hand this explanation does seem 
to go far beyond the textual foundation. 
It is not tho explanation either of Mr. 
Mayno or Banerjee, J i nor I think of 
other text* writer. Therefore, if the 
matter were open I would say that I 
cannot understand why Niyoga is at all 
appropriate. In fact the Niyoga analogy 
seems to me incongruous to the idea of 
adoption. I should further have said 
that its introduction, viz., the phrase in 
the original text "bearing the reSeotion 
of a son" is unwarranted. There baa 
been considerable discussion in this case 
as in many others as to the meaning of 
this phrase "bearing the redection of a 
son." Should this phrase "bearing the 
reSeotion of a son" bring in any analogy 
at all? Now, again, if that was open 
before me, I should feel emboldened to 
say, as was suggested, I don't know 
when first, but certainly in 6 Cal 41 (3) 
towards the end of the judgment, that 
this is no more than description. That 
is the view taken by the German trans* 
lators Bublet and Joly and also by 
Mandlik« I was told and it was agreed 
that the phrase should be translated 
son" bearing retleotioQ of a "son," 
rather that "boy bearing reflection of a 
son." This favours the reading of 
Buhler, Joly and Sir John Edge in 17 
All 294 (l). Certainly therefore I should 
have held both from text and context 
that the phrase amonnts to nothing 
more than a description of an "ideal" 
son created by the prescribed means in 
the place of a born son..., "This son; 
This image son. , 

I now have to consider the anthori. 
ties which have or have nob estab. 
lisbed the Niyoga rule as a prohibition 
in adoption, (l) How far is the matter 
covered by the authority which is bind- 
ing on me ? So far as the Privy Council 
18 concerned, there are three cases which 
have to be referred to 12 M I A 897 
(4J, es pecially at p. 441; 26 I A 153 (5K 

^ R 393^' MohM7(l88l)T^ 

4.&llector of Marlura v. Muthu RamalioBa 
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both cases and 42 I A 155 (6). especially 
at IGI. Neither of these decisions direct- 
ly covers the point at issue, nor directly 
established or otherwise the Niyoga rule. 

I therefore have to consider whe- 
ther they have done so by implication. 
Counsel Mr. Bose contends that they 
impliedly approved it. Some of tha 
modern authorities contend that they 
have impliedly rejected it. Before com- 
ing to a conclusion on this point it ia 
advisable to consider the direct autho- 
rities. (2) la Madras there are direct 
authorities in favour of the rule, 11 Mad 
49 (‘2) (which I have already quoted); 
a later case 43 Mad 876 (71 which ac. 
cepted as a general rule, the marriage 
or Niyoga test, and on this basis, in the 
absence of special custom held that the 
adoption of a brother's daughter's son 
is invalid. Bengal: 6 Cal 41 (3), the 
difficulty about this case is that while 
in the concluding portion of the judgment 
the learned Judges say that tho shadow 
of a son appears “to have been purely 
descriptive" in the body of the judg- 
ment, they refer to the marriage or 
Niyoga rule as a generally aocepted rule 
of Hindu Law. Allahabad: 17 All 294 
(l). 'In 17 All 294 (1) [the second case 
dealt with by the Privy Council in 26 
I A 153 (6)j Sir John Edge and the ma- 
jority of the Court disapproved the 
Niyoga rule. Banerjee, J., in an elabo- 
rate judgment, as 1 have already indi- 
cated supported it. Upon the main 
point at issue (the three speoiGo cases) 
the dissenting judgment of Banerjee, J., 
was upheld. The Board was not called 
upon to express an opinionontbe Niyoga. 
rule. 32 Bom 619 (8): Bombay has been 
really the only dissenting voice. In 32: 
Bombay, while expressing no very great 
approval of Nanda Pandit's Niyoga rule, 
the Court proceeded upon the basis that 
it was not necessary to attack it because 
the adoption there was valid unless it 
came under the extension of the Niyoga 
rule for which Sutherland is coosidored. 
responsible. It therefore rejected Suther- 
land's gloss on Nanda Pandit. It was 
nob necessary for it to attack Nanda 
Pandit's gloss. In the later oases, 36 Bom 


6. Pattu Lai v. Mt. Parbato Kunwar. 1915 P G 
15=‘29 I 0 617=42 I A 165=87 All 359 (PC) 

7. Raog,\ti*>akamcDa v. Soinanind.j’a Kuo 1920 
Mad 461=59 1 0 609=43 Mad 876. 

8. Ramcbundra v. Gopal (1908) 32 Bom 019=10 
Bom L R 949. 
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533 (9) at 536, the Courts confined the 
marriage or Niyoga rule to “the three 
specific cases ’ established as to the sub- 
ject of mandatory prohibition by the 
Privy Council in 26 I A 153 (o). They 
did not take the unnecessary risk of at* 
tacking the rule itself. In 39 Bom 410 
(10) the Court took the view that Nanda 
Pandit’s rule of exclusion should only 
be regarded as mandatory where it coin- 
cided with the “three specific in- 
stanc 0 s*''giv 0 n in the text. That brings 
us back to the rulings of the Board. 
Mr. Bose contends that this Niyoga or 
marriage rule having been brought to its 
attention both in 26 I A 153 (5) and in 
42 I A 155 (6) and no adverse comment 
^having been made that it has been in. 
lerentially accepted by the Board. The 
case in 42 I A 155 (6) was one in which 
the adoption was attacked on Nanda 
Pandits application by analogy or 
Niyoga rules to adoption by females, and 
the passage reads as follows : 

It was poiQted out by Baoerji. J., Id Jai 
Singh Pal Singh v. Bijai Pal Singh (11), on 
this question as to whether a widow can lawfully 
adopt to her deceased husband a son of her own* 
brother, that Naoda Pandita in the Dattaka 
Mimamsa extended to adoption by female? the 
rule of bindu Law that no one can be adopted 
as a EOD whose mother the adopter could not 
bare legally married, an extension by Xanda 
Pandita which Is not the base upon the autho* 
rity of any of the Smritis or institutes of sages. 

The Board negatived that particular 
exteDsion; it rejected one 'gloss' of 
Nanda Pundit. It bad already rejected 
others, e. g., by holding in 26 I A 113 
(12) that the rule against the adoption 
of an only son is only monitory. It has 
in other cases negatived the extensions 
or rules by analogy of Nanda Pundit, 
when it considered them not to be war- 
ranted by the original text. The ques- 
tion is whether in this case, 42 I A 155 
(6), while it has negatived the one ex- 
tension, the Board must be taken to have 
adopted or approved the main rule. My 
own view is that no inferehce can be 
draw’n either wav and that the Boaid 
upon this particular argument of Nanda 
Pandit l)a8 not committed itself to an 
option. It appears to me that in_ t]^ 
U. Yauinava v. Laxman Bbimraa Bom 

533ss:lG I C 160. 

10. Gajdnan v. Kasbinatb 1915 Bom 09=28 1 C 
078=17 Bom L R 372=39 Bom 4 10. 

11. (1906) 27 All 417=(1905) A W X 20=2 A L J 
30. 

12. Sri Bdlusu Guruliogaswami v. Sri Balusu 
Rama Lakshmamma, (1899) 21 AH 460=26 
1 A 1 13=22 Mad 398=7 Sar 830 (P C). 


second case in 26 I A 153 (5) the Board 
were very careful to avoid entering upon 
that subject. With regard to the views 
of the Board on Nanda Pandit that 
generally I gather from the passage in 
12 M I A 397 (4) and again in 26 I A 
153 (5) (the first case) and the passage 
in 42 I A 155 (6), which I have just 
quoted, that while it is not open to any 
Court to discuss the reasonableness or 
the validity of any of the original texts, 
it is open, other things being equal, to 
consider whether the special argnment 
of the commentator is to be accepted* 
On the other band (i. e., disregarding the 
rulings of the Board) there is still left a 
considerable body of cases where the 
Niyoga rule has been accepted. Not- 
withstanding, the observations* at the 
end of the judgment, it must, I think, be 
taken to be accepted in 6 Cal 41 (3). It 
has been accepted throughout in Madras. 
Subject to wbat I have said above, 
it is accepted in Allahabad. It has 
not been expressly negatived by the 
Bombay cases, although it may be said 
to have been negatived by implication 
having been limited into “three specific 
cases". 

The question is, should I be justified 
in disregarding this volume of authority? 
I am guided in this matter by the course 
taken by the Judicial Committee itself 
in 26 I A 153 (5), where, whatever its 
own opioioDs may have been, the Board 
appears to have attached great weight 
to the fact that the Courts in India had 
proceeded for a considerable time upon 
one basis. In addition to the decided 
cases there is the opinion of authorities, 
such as Mr. Sutherland himself, Mr. 
Mayne, of the Hindu Judges, Mr. Baner- 
jee in* 17 All 294 (l), and the Hindu 
Judges who were parties to the decision 
in 11 Mad 49 (2). There are Mr. Strange, 
M. W. Siromoni, and of moderns, Sir 
Dinsbaw Mulla, all accepting the 
Niyoga or marriage rule. I feel 
bound therefore to disregard my own 
opinion and to proceed upon the 
basis, that for this Court the Niyoga 
rule is part ot the law of the land. 

3. Adoption not too iad. "Assuming 
the Niyoga rule or law to have been 
contravened, what is the effect ? This 
aspect of the case has been ably argued 
both by Mr. Bose on behalf of the 
plaintiffs, and by Mr. Sanyal from some- 
what different points of view* For that 
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I make my own analysis of the 


plaintiff’s case. It seems to ^at 
the results of a questionable adoption 
can be discussed under three beads. fU 
■What is the effect of questionable adop- 
tion qua adoption? (2J What is the eSeot 
of the father’s power or rights ovei the 
son apart from the effect of the adop- 
tion itself, a point emphasised by Mr. 
Sanyal ? (3) What is the effect of cere, 
monial. a point to which Mr. Bose origi- 
nally attributed great importance? 

(1) Effect of questionable adoption, 
qua odopfion.— Having regard to the 
lines on which this aspect of the case 
was developed by Mr. Bose, it does not 
seem to me that the plaintiff a case in 
its final aspect is covered by the allega- 
tion in the plaint, that the adoption is 
void or illegal, and that the son cannot 
regain his place in bis old family. In 
the plaint it is specifically alleged that 
the adoption **did not confer upon him 
the status of a son." In order to suc- 
ceed, the plaintiffs have got to get him 
out of his old family and into the new 
family, but only half in, i. e., the best 
part of him sticking out into nothing- 
ness. In other words the plaintiffs seek 
to establish that there are three and not 
two positions: (l) unexceptionable 
adoption, (2J void adoption, and (3) an 
intermediate stage of quasi adoption. 
To describe these positions I shall use 
the phrases (l) adoption, (2) no adop. 
tion, and (3) quasi adoption. 

(1) Adoption . — Adoption results where 
there is no defect or prohibition of any 
kind and also exists where there is a 
prohibition, but not a mandatory pro- 
hibition. as in the case (now) of the 
adoption of an only son. 

(2) No adoption according to the 
authorities, takes place where the per- 
son has no capacity to adopt. The 
principal example of this class is a 
widow without the authority of her 
husband. It appeared to me that if the 
Niyoga bar is a mandatory prohibition 
it would in effect cause want of capa- 
city, end therefore there would be no 
adoption. The plaintiffs do nob want 
that because if no-adoption, X remains 
in bis own family: ho doss not get into 
the new family at all. 

(3) Quaji-odoptton.— That brings me 
to quasi-adoption,” that is, an adop. 
tion but with the adoptee having only 
limited or qualified rights, i. e., a status 


inferior to that of an 

son. This idea of quasuadopbion i9 
difficult to one as unfamiliar witn 
Hindu law as myself. It appears that 

Mr. Sanyal and Mr. Bose are right in 
their suggestion that there are certain 
cases of quasi-adoption, e. g., a Vaisbya 
or Brahmin adopting one of the other 
twice-born castes. According to the 
texts and commentaries such a one le 
not entitled to inherit in bis new 
family, nor is he entitled or liable to 
perform the sbradh of bis adoptive 
parents or ancestors. He gets, or may 
get, certain rights of maintenance. At 
the same time be is regarded from the 
point of view of marriage and relation- 
ship as belonging to the adopter a 
family. That is one case. The other 
case is where everything else 
order, caste, no prohibition, no other 
hindrance, but the forms of adoption are 
not properly gone through. There is n 
text in the Dattaka Mimansha to the 
following effect (v. 45). 

H« who adopts a 8on, without observInRtbo 
tales ordained, should make him a participator 
of the rites of marriage, not a sharer of tbo 
wealth. 

One question is whether that is only 
a recommendation, I might have so con- 
sidered it, but that is not the point 
which I am dealing with at the mo- 
ment. A question which rather in- 
trigued me is whether such a person 
that is a person otherwise fit and pro* 
per to be adopted, but in respect of 
whom the proper ceremonies were not 
gone through, could perform a sbradh 
and offer ptuda. Looking through some 
of the texts yesterday 1 obtained the 
impression that if merely the forms 
were not observed the adopted son 
would be capable of offering pinda. 
That would mean ‘‘adoption.’’ How- 
ever, unless the defeniaDt's counsel 
wishes to show me anything on this 
point I shall assume that Mr. Bose 
is right in saying that the adoptee can- 
not do so. I have my misgivings. I 
shall assume therefore that these are 
two instances of quasi-adoption of per- 
sons becoming, according to Mr. Bose, 
‘ sons" but without the rights or ordi- 
nary status of SODS. He points to the 
case of a blind natural son. The ques- 
tion in this case is whether a child, the 
adoption of which is prohibited by the 
Hiyogarule,conBtitataB another example 
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of qaasi adoption. Treating as I do the 
Niyoga bar upon the same b'.sis as the 
three specific icstances”, I am bound 
since the cectsicn in 26 I A 153 (5) to 
treat the prohibition as mandatory. Mr. 
H. D. Fose crntends, nevertheless, that 
is. Dottvitbstanding the prohibition that 
the adcptee becomes the son of the ad- 
optive father. That, as indicated, is not 
the position originally pleaded, but it is 
a point of law, and the case has been 
argued upon that basis. 

On this point, i. e., “quasi. adoption” 
or *'no adoption” Mr. H. D. Bcse is met 
by certain body of authority. He dis- 
tinguishes it upon this ground that the 
cases for the most part are instances of 
adoption by widows without their bus- 
band’s authority. The case in 1 M H 
C R 363 (13) at p. S67 was certainly a 
case of a widow adopting without autho- 
rity. 12 B H C R 364 (14), at p. 365, is 
a little more difficult. It was a case of a 
widow who was assumed to have the 
general power to give in adoption, but 
who had purported to give in adoption 
the eldest son, see pp. 393 and Sl’T. It 
was laid down as a general proposition 
that if an adoption fails “upon any 
ground,” this ground in particular, the 
status qno is restored, or as I should 
rather put it, the child never getting into 
the new family never gets out of the 
old. There is *39 Bom 528 (15) at p. 533 
apparently again a question of invali- 
dity by reason of want of antbority, 
where the general proposition was re- 
iterated. In 5S Cal 745 (16) at p 749, 
where, so far as I can see, the objection 
was not inherent incapacity to adopt, 
but incapacity by reason of age, etc., of 
the adoptee, it is accepted as the general 
rule that an improper adoption does not 
extract a child from his own family. 
There is also the opinion of Air. Suther- 
land which is referred to in a foot- 
note and adopted by Mr. Strange at 
p. 83 of his Hindu Law. On the other 
hand tbe manner in which Sir Dinshaw 
Mulla formulates the role, and its excep- 
tions supports the contention of Mr. 

13 B&wanl F&odit t. Ambabj Ammal, 

(1863) 1 M H C R 363. 

14. L<^ksbiDapp& V. Rama^A (18*5) 12 Bom H C 
361. 

15. Dilpatfiogji V. Raisiogii Narbar:;iDgji, 1015 

I C 013=17 Bom L F. 606=39 

Bom 52S. 

16 . SajaDisuodari Da§i V. Joc^cdracbandra Sen, 
mi Cal 501=133 1 C 325=63 Cal 745. 


Bose. Escep. (b) embodies the first 
species of quasi adoption that of a boy 
belonging to another caste. The author 
cites, however, 1 M H C R 3G3 {13J, but 
as I read it, it is not an unequivocal 
authority for tbe proposition in support 
of which it is used. Escep. (a) of Mr. 
Mulla is based on the case m 1 Bollnois 
137. I will deal with that under an- 
other heading. 

The question therefore is whether ad- 
option coDtrarj* to Niyoga prohibition 
and adoption by a widow without autho- 
rity can be logically distinguished. I 
will deal with the question c{ gift, hue 
it seems to me that tbe fact that the in- 
capacity was oot a general incapacity 
to take, but a particular incapacity to 
take the person whose adoption is chal- 
lenged is not logically distinguisbable. If 
tbe prohibition is mandatory aud in the 
one case there is no adoption, I cannot 
see why the same consequences do not 
ensue in the other. There is also tbe 
fact that all the cases are not of widows 
without authority and that it has been 
assumed that the principle is general. 
So far therefore as the adoption itself is 
concerned, my opinion, what it is worth, 
is on this breach of mandatory prohibition 
Do-adoptioD, i. e., no extraction from the 
original family. I have not forgotten 
tbe passage upon which Mr. H. D. Bose 
placed so much reliance, the passage 
in Dattaka Cbandrika, containing tbe 
phrase '^through the eitinction of bis 
filial relation by gift alone'', II, 19 I do 
not read "gift alone** to mean gift other 
than a gift in adoption. The chapter in 
tbe Dattaka Mimansa (Ch. 4) makes 
this perfectly clear, but I think that 
tbe author of the Dattaka Cbandrika 
^'by gift alone" did not intend invalid 
gift or gift prohibited but gift itself, 
i. e., without appropriate ceremonial. 
(2) I next come to tbe effect of the 
father's power in excess of the actual 
power to give in adoption* 

The contention before me is some- 
thing like this. Tbe adoption may be 
bad, qua adoption, i. e., io the case of 
want of capacity to receive. There is 
no incapacity to give in adoption. More- 
over there is in tbe father, obstacle- 
capacity to ** give, Boll or abandon bis 
son " (Vasistha). Therefore whatever 
the effect may be, qua adoption, qua 
patria protestas, or qua powers of the 
father plus adoption this son can be 
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standing that he 19 not J. M,« familv. to the caste, and to every- 
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new family. For the parpo.e ot the 

discussion I accept 

Mr. Bose’s view of the text and the 

authorities. I assume that a father can 

do all this. I assume also that the son 
is a chattel. There is nothmg remark- 
able about that. The point made was 
that being, e. g.. an orange, the father 
can give, discard or destroy the orange. 
He can expel his son from his own 
family. (Incidentally it should be noted 
that in the translation of this test given 
in Mulla the word "disown” is used. It 

should be " abandon ”J. 

What struck me at the time and it »s 
the view to which I still adhere, is this, 
that the child may be an orange, but he 
is an orange with a status. Mr. Bose 
has contended throughout that he has 
no status. That the child may have 
certain rights, e. g., under the Mitak- 
sbara system of law. I consider tbs 
human Hindu child to be both a physi- 
cal object and also an ideal object, i- e., 
a son. The father can no doubt destroy 
in any manner be pleases the physical 
object. He can also destroy the ideal 
status (assuming such a thing to exist), 
but I think only by methods recognized 
or conceived. I shall assume that be 
can destroy or annul the status of a son 
by gift or sale. The view which appeals 
to me is this. If the father purports to 
Bunul the status by one recognized 
method, e. g., gift in adoption and fails 
it is not legitimate to say that be could 


underlying idea, the child s status as a 

SOD is a matter of prime importance to 
the family, to the caste, and to every- 
one. mechanical figure of speech is 

probably inade-iuate. but it sullicos for 
ray purpose to describe him as a cog in 
a certain machine. It appears to mo 
that the elfeob of adoption is to take 
this cog out of one machine and to in- 
troduce it in its proper place in another 
machino. 

Those aie my views on tlie second poiut, 
the point whether by reason of the in- 
herent powers a father can render, what 
would otherwise be no-adoption, a quasi- 
adoption. I was dealing yesterday when 
I broke off with the second ground upon 
which the plaintiffs base their conten- 
tion that notwithstanding the manda- 
tory prohibition against adoption, the 
child nevertheless is cut off from his 
natural family, i. e., the inherent right 
of the father to do what he likes with 
bis own child, I expressed the view 
that there are two separate things, 
patria potestas and property in the son 
on the one hand, and status of a eon on 
the other. 1 have to some extent given 
reasons (or that view. The father can 
no doubt in the exercise of patria po- 
testas destroy bis child, the physical 
object ; he can also by certain methods! 
annul the status of sou. 1 did not think 
that when adoption is attempted and 
failed, it is right to consider sonsbip 
anoulled because the father might have 
exercised bis patria potestas to destroy 
fcha child or resorted to other methods 


have sold or could have killed the child, 
i. e., that be could have annulled the 
status by some other means or could 
have in any event destroyed the object 
itself, I think it wrong to import the 
absolute power to destroy the physical 
object or right to annul status by an 
alternative method in order to aid iu 
establishing an exclusion of the child 
from bis own family. 

My view of course depends on wbe- 
ther there is such a thing as the status 
of a BOD. So far as 1 understand Hindu 
ideas, whatever the patria protestas, a 
male child is far from being a mere 
human cub. He is a son and a grandson 
and a great-grandson. His birth is not 
regarded as a. purely physical or physio- 
logical phenomenon but is a spiritual 
and physical re-birth of the father and 
the father’s ancestors. If that is the 


of annulling sonsbip. 

There is one matter to be dealt witli 
before 1 leave this point. It may be 
suggested that, after all, it is nob neces- 
sary to resort either to theory of des- 
truction of physical objects or to alter- 
native methods of annulling sonsbip. 
because although the adoptor may not 
have been capable of reoeiving, the 
natural father was capable of giving, 
and therefore ds adoption is gift there 
was in law a gift. That is based upon 
the proposition that under Dayabhaga; 
law. acceptance is not necessary to con- 
stitute a valid gift. I accept that as a' 
general proposition. In my view bow- 
ever, adoption is a very special form ofj 
gift and I am not prepared to accept the; 
view that there can bo an adoptioni 
without giving and taking. Whether it 
should be regarded as one form, of on- 
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erous gift, or as a gift in a category of 
its own it is not necessary for me to de- 
termine. I have nob forgotten that parti- 
cular passage relied upon by Mr. Bose 
by gift alone.” I have already given 
my view of it. 

(3) The last ground upon which the 
plaintiffs contend that there can be, 
and is in this case, a quasi-adoption, is 
the ceremonies. It is on this point that 
certain questions of the law of evidence 
arise. It is said in the first place that 
there can be no presumption that the 
ceremonies appropriate to a Brahmin 
were gone through after the so-called 
adoption, because in this case the fact 
sought to be inferred are intended to be 
used to nullify or invalidate the adop- 
tion. That point was taken both by 
the standing counsel and Mr. Mukher- 
jee. It occurred to me at the time and 
at first sight itseemed attractive. S. 114 
of our Evidence Act includes but is nob 
limited to the presumption of “regula- 
rity.” Moreover, I do nob think that be- 
cause the fact sought to be presumed 
will or may affect the validity in law of 
a certain transaction that is necessarily 
repugnant to the principle. I do not 
think that one need do more than con- 
sider whether in the normal course of 
things certain consequences are likely 
to happen. If they are, it is not mate- 
rial to consider whether they will vali- 
date or invalidate a transaction, fn this 
particular case assuming the transac- 
tion to be invalid, you may infer that 
the parties knew it to be invalid, and 
therefore you may again infer that they 
would not go through the ceremonies 
appropriate to a valid adoption. That 
I think, having considered the matter, 
is the highest it can be put. I do not 
think you can say that if all the circum- 
stances indicate that these ceremonies 
are likely to have been gone through, 
that you must reject that inference, be- 
cause some argument will be adduced 
that by reason of those ceremonies, the 
antecedent adoption was bad in law. 

The second point so far as the law of 
evidence is concerned was that the evi- 
dence of hearsay on the question of re- 
lationship which is taken from the 
English law and incorporated in S. 32, 
sub-S. 5, does " jt extend to evidence by 
hearsay of paiJ tolar ceremooies or in- 
cidents and th' l so and so was present 


at such and such an occasion. I think 
this is a somewhat difficult matter and 
largely a question of fact and degree. 
The English rule is rather wide. I forget 
the precise expression, bub I think it 
wide enough to include any incident re- 
lative to the fact of relationship. It is 
difficult to draw the line. I think that 
under the Indian law where the rela- 
tionship created by adoption is of such 
importance and specifically included in 
the Act, evidence of incidents bearing 
more or less directly on the fact or 
otherwise of an adoption and its vali- 
dity would be allowed subject of course 
to careful scrutiny as to value. At any 
rate that is the basis upon which I pro- 
pose to decide this point and I assume 
therefore that the Upanayana ceremony 
and marriage were performed on Non! 
Mohan after his alleged adoption or par- 
ported adoption in the bouse of the ad- 
optive father. Mr. Bose from the first 
attached considerable importance to 
this aspect of bis case. It is certainly 
borne out in the passage in Mulla’s 
Hindu Law, S. 510, sub-S. (a), already 
referred to. 

With regard to authorities there is 
only this one case in 1 Boulnois. It is 
obvious that the material portion of 
this judgment is upon another point and 
that the opinion quoted did not form 
any part of the decision. It is merely an 
opinion of “a very learned person.” As 
it is a matter which affects seriously 
the rights of an individual, unless it 
was supported by texts or direct autho- 
rity, or reason. I do not feel inclined to 
follow it. So far as reason goes in sup- 
port of the view expressed in S. 510 (a) 
of Mulla's Hindu Law the point made is 
this: that being a Brahmin, investing with 
the sacred thread constitutes a notional 
new birth. It must be a new birth in 
the adoptive family. Therefore, it ia 
said, he is attached to the gotra of the 
adoptive family, and disconnected from 
the gotra of his own family. This is 
said to be so notwithstanding that the 
adoption is no-adoption. It occurs bo 
one that the new birth must be a new 
birth as a son and a son to somebody. 
If it is a birth as a son in the gotra of 
bis adoptive parents, one should logi- 
cally arrive at the position of a son, and 
the retrospective removal of any blot 
on, or defect in the original adoption. 
That is one view. 
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adoption It ineffective The specific argument 


On the other band if there can be no 
adoption it can be argued that these 

ceremonies of re birth ‘f® 

and therefore there was no re-birtb at alL 
In Buoh a case not having been reborn 
in the new family, the child ^o^ld re* 

main a son to his natural father, abe 
plaintiffs have to steer cleat of both 
those positions. In doing so Mr. Bose 
comes back to his position of quasi-son- 
ship, of part affiliation. Unless there is 
clear authority in support I do not propose 
to take that view. In point of fact the 
authorities support the opposite view, 
namely that if the adoption is no-adop- 
tion, the ceremonies performed in the 
new family are of no effect. Of. 1 
M H 0 R 363 (13) and 43 Mad 876 (7) 
at 891 and 893. To summarise : Left 
to myself, I would (l) reject the Dattaka 
Chandrikas’s Niyoga explanation, (2) re- 
ject the expaosioD or dovolopoieot, ot 
this represdotod ' Virudha Sambbaodba 
of Nanda Puncit, (3) a fortiori, I would 
have rejected tbe expatision of that 

Virudha SambaDdba" into tbe pro- 
hibited decrees*' of Sutherland, (4) I 
would in any event have treated tbe 
Niyoga rule as recommendatory except 
in tbe ''three specided cases," (5) I 
should have taken tbe view that if on 
the other band a mandatory prohibit 
tioD. ad< ptioQ is no adoption, and not 
guasi-adoptiOD, 

Having regard to the authority re- 
ferred to I feel bound: (l) To accept the 

• A ^ A ^ A 


Niyoga or marriage rule as part of tbe course, and iu this 


is this: that tlie plaintiffs have given 
evidence of certain ceremonies performed 
after adoption. They have not allegod 
nor suggested that the tonsure ceremonies 
were performed in the adoptive family* 
Therefore, it is said I should infer that 
it was performed in tbe natural family, 
and in those circumstances some autho- 
rity has been shown to me to show that 
the ohild might become attached to 
both. It is an ingenious point, but 
baying regard to my other views, I do 
not propose to offer an opinion of my 
own upon it. I am not clear that the 
state of the evidence would allow me to 
find that any particular ceremony was 
performed in the natural family so as to 
found a double afBliation. I should also 
say that estoppel in any form does not 
form one of the issues before me, and 
has not been argued. After expressing 
the above conclusions on tbe point of law 
involved in the first three issues I have 
ascertained from the Advocate-General, 
who appears with Mr. Bose for tbe 
plaintiff, that he desires rather than go 
on and complete his evidence on the 
other issues including the issues as to 
title, as to whether his clients are rever- 
sioners in the event of my decision being 
wrong bo would prefer to have the case 
adjourned and appeal on tbe point of 
law. I am perfectly agreeable to this 
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law and as widsr than and iooludiog tbe 
three specibed cases". Those three 
speoiffed cases having been treated by 
tbe Privy Council as mandatory I must 
treat the whole rule as mandatory. (2) On 
the other hand tbe authorities allow mo 
to take the view that assuming the 
Niyoga rule to operate, the result of its 
transgression will be no. adoption. In 
other words I reject, so far as this class 
of person (brother’s daughter's son) is 
concerned, the quasi-adoption theory. 
(3) With regard to the result of no adop- 
tion I follow both my own inclination 
and the authorities in deciding that there 
being no adoption the child will remain 
affiliated to its own natural father. 
That is tbe result. 

I ought to meution one argument put 
before me by Mr. H. K. Bose that in 
the particular circumstances of this case 
the result vjonld be not the child Z 


myself, I consider it desirable. Counsel 
for all parties also agree to that course 
as the most couvenient. In those cir- 
cumstances I will dismiss the suit with 
coats DOW on the preliminary points, and 
should tbe plaintiffs succeed on the ap- 
peal I shall always be ready to put the 
case back on my list for trial and to 
hear farther evidence on the other issues. 

I am taking this course at the request of 
counsel for all parties. 

I have heard the Advocate-General 
on tbe question of costs. He submits 
that having won on certain of the issues 
or on a portico of the case, bis clients 
should not have to pay the entire costs, 
and he reminded me that there are a 
large number of defendants, who are 
separately represented. As regards the 
last point, 1 certainly regret that tbe 
plaintiffs should have to pay those costs, 
but in such a case as this the defen- 
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daots are bound to be represented here 
and entitled to be separately repre- 
sented. With regard to the first point, al- 
though the case has been split up fcr the 
purpose of analysis, the point sought to 
be established in order to destroy the 
title of the defendants is really one. and 
I feel I should not be justified in making 
any other order. There is a special argu- 
ment addressed to me with regard to 
the costs of the Receiver, Mr. Kbaitan, 
for whom Mr Cbowdhuvi appears. At 
an early stage of the case counsel for 
the receiver asked to be dismissed from 
the action on the ground that no notice 
under S. 80 had been served upon him. 
I did not perhaps treat the matter with 
the seriousness which it deserved, but I 
do remember that counsel for the plain- 
tiff was not prepared to have the suit 
against the receiver dismissed'upon that 
ground and did n^t suggest that he was 
not a necessary party and should be dis- 
missed. In those circumstances I should 
think personally whether he was or was 
not a necessary party; the plaintiffa 
having made him r. party should pay 
the costs But without liaving consi- 
dered the matter in any detail I assume 
the plaintiffs were justified in making 
him a party since this is an ejectment 
and title suit in which they claim pos- 
session of land in the hands of the re- 
ceiver. It is pointed out to me that in 
the written statement filed by the re- 
ceiver the title of the plaintiffs was not 
specifically denied, but the position ap- 
pears to me this : the plaintiffs have to 
prove their title, and on the views which, 
however wrongly 1 have given them, 
they failed to do so. 

K.S. Suit dismissed. 
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Derbyshibb, C. j. and Costello, J. 

Barisal Loan Office Ltd , Barisal — 
Defendant 1 — Appellant. 

V. 

Salish Chatidra Das“Plaintiff— Res- 
pondent. 

Appeal No. 171 of 1934, Decided on 
9bh May iy35, from appellate order of 
Addl. Diet. Judge, First Court, Backar- 
gunge, D/- 30th November 1933. 

Transfer oi Property Act (1662), Sec- 
tion 55 oi properliea— Vendor 

not in a position to give posseision of some 
of them and vendee not getting possession — 
Suit ior compensation — Held clause in sale 


deed did not exclude statutory obligation of 
vendor under S. 55 (1) (f). 

A sale in respect of several properties was 
executed by tbe defeodant to the pliiotifl. Plaio* 
lift was not put io po^scssioo of soine of tbe 
properties nod be sued lor couipensation. Tbe 
sale deed provided that if any defect in title was 
found by the vendee subsequently, tbe veudor 
will nob be liable, and ibat if the vendee did not 
give posses^^ioD be should bim'^elf take steps to 
do so and that tbe s'codor would help him. But 
it was found that at the time of sale itself, the 
vendor did not have possessiou of the properties 
iu question and he bad lost all right to obtain 
possession of same ; 

Held : that the above clauses did not esone* 
rate the defendant from tbe statutory liability 
under S. 65 (1) (f). [? 13 0 1, P 14 C 2) 

Atnl Chandra Gupta and Banktm 
Cha7idra Banerji—tov Appellant. 

Nirmal Chandra Chakravarty and 
Charu Chandra Chakravarty — for Res- 
pondent. 

Costello, J. — The suit out of which 
this eecoud appeal arises was brought 
by one Satish Chandra Das against tbe 
Barisal Loan Ofiice Limited to recover 
compensation in respect of certain pro- 
perties purchased by him fiom the de- 
fendants. The plaintifi bad purchased 
a large number of properties from tbe 
Barisal Loan OiQce Limited by a regie- 
tered Kobaia dated tbe 2Dd Aswin 133& 
corresponding to 18bh September 1928,. 
for a sum of Rs. 21,900. Tbe Barisal 
Loan Office Limited had purchased these 
properties at a sale which took place in 
certain eiecutioD proceedings arising out 
of a decree in a mortgage suit which 
tbe defendants themselves bad institut- 
ed in order to enforce tbe mortgage on 
the properties in question. Tbe Barisal 
Loan Office Limited was, therefore, in 
the position of being not only the judg- 
ment^creditors, but also tbe purchasers 
at tbe auction which took place in eia- 
cutioQ proceedings. 

The plaintiff was claiming in the suit 
compensation in respect of six of tbe pro- 
perties comprised in the Kobaia on tbe 
ground that be could not get possession 
of those properties from the defendants 
who were the vendors. The position 
was that the Barisal Loan Office Limit- 
ed, tbe purchasers at the auction held by 
the Court, had never taken delivery of 
possession of these six properties and 
that long before the date of sale of these 
properties to the plaintiff the defen- 
dants' right to take possession through 
Court had become extinguished by virtue 
of the provisions of Art. 181, Limitation 



r\».B.irFrTD V Satish Chandra (Costello. J.) Calcutta 13 

0 . pa.e,3 o| ..a w... .e 


Act The plaintiff made the cas® 
as be could not get possession of these 
six properties and as the Barisa 
Office Limited was not m a position to 
put him in possession o£ those P^OP®^®® 
he was entitled to have back so rnuch of 
the purchase price as represented the 
value of the six properties in question. 
(The defence set up in the 
Uated. was that the defendants had 
given no guarantee of title ano. on the 
other band, it had been expressly stipu- 
lated in the kobala itself that the de- 
fendants as the vendors should nob be 
made liable for any defect of title con- 
corning the properties which they pur- 
ported to sell to the plaintiff. The 
Ilearned Subordinate Judge who tried the 
'case accepted the view put forward on 
behalf of the defendants and he dis- 
missed the suit. The plaintiff there- 
upon appealed from the decision of the 
Subordinate Judge of Barisal to the 
Additional District Judge, 1st Court, 
Bakarguoj and it is against the judg- 
ment of that Court that this appeal 
comes to us. The learned Additional 
District Judge has summed up the 

matter in these words : 

In my opioioQ there is nothing in the 
Kobala which stands in the way oi the plaintifl 
claiming his common law right to get back bis 
money which he paid (or property oi which be 
cannot get poBsession and which the vendor was 
at the date ol the sale legally precluded from 
putting him iu possession. 

Be accordingly finds that the plaintiff 
was entitled to compensation and he 
has made an order that the case should 
go back to the trial Court for assess- 
ment of the compensation. Mr. Gupta 
appearing on behalf of the defendants 
appellants has argued that there is suUi- 
cient provision in the kobala itself toex- 
elude the operation of the provisions of 
S. 55, Bub.S. 1 (f), T. P. Act. That sub. 
section when taken in ooojunotion with 
the operative part of the section is to 
the following effect : 

In the absence oi a contract to the contrary, 
the bn\er and the seller of immoveable property 
respectively are subject to the liabilities, and 
have (he rights mentioned in the rules next 
following or such of them as are applicable to 
the property rold. The roller is bound to give, 
on being so required, the buyer or such peison 
as he directs, such possession of the property as 
its nature admits. 

It is not disputed in this case that the 
plaintiff, the purchaser of the properties 
eet forth in the schedule to the Kobala, 
has not beenput in possession of the six 


the subject-matter of the present suit. 
Moreover it is admitted that at the time 
of the conveyance the vendors them- 
selves had never been in possession of 
these properties and had lost all rights to 
get possession of the properties by legal 
process. Tbe position therefore was 
that on 18th September 1928, the ven- 
dors were unable to comply with the pro- 
visions of S. 55 (1) (f), T. P. Act. It is 
argued, however, on belialf of the appel- 
lants that their obligation to comply 
witii the provisions of that section does 
not and did not exist at the time of the 
Kobala by reason of certain provisions 
contained in the document and iu this 
connexion Mr. Gupta has relied upon 
two passagss contained in the Kobala. 
The first of those passages appears at 
p. 6 of the copy of the translation which 
has been supplied to us and is in these 
words: 

No objeckiOD or excuse thereto by anybody will 
bo accepted. Or il it transpiros that no posses- 
sion has been taken accoiding to law in any of 
tbe properties than you may, if ^ou think neces- 
sary take at your own cost possession Iborein 
according to legal procedure; and if necessary, I 
shall render you help in taking such possession, 
at your cost and Tddbir. 

Mr. Gupta hasargued that that passage 
indicates that it was common knowledge 
between the parties to this conveyance 
that there were certain properties of 
which tbe vendors had not acquired pos- 
session and this provision was inserted in 
the Kobala to cover that position and to 
provide that tbe plaintiff as purchaser 
should himself take such steps as were 
necessary to get possession of those par. 
ticular properties with such assistance 
as tbe defendants — the vendors — were 
able to render to him. In my opinion that 
passage is of no assistance whatever to 
tbe defendants in this case because it 
now appears — and indeed Mr. Gupta baa 
admitted on behalf of the clients — that 
the properties which are the subject- 
matter of the suit are comprised in the 
list set forth in Sch. Ka of the 
Kobala. That appears from a passage in 
the earlier part of tbe document which 
is in these words; 

Bacisal Loan Office Limited Company on 
22nd Juno I9l7 in Execution Case 74 ol H'16 
arising out of Wongago Suit No. 846 of 1907 of 
the Qnd Sub-Judge’s Court of Barisal and on 
14th December IsiOin Execution Cu^o arising 
therefrom under S 90, numbeied as Execution 
Case No, 68 of 1920 and on 20ib Jaiiuary 1909 In 

arising out of 


Execution Case No. 91 of 1908 
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Mortgage Suit No. 2 of 1897 of the Ui Sub- 
Judge's Court, Barisal, purchased at Court sales 
the shares described of properties Nos. 1*38 of 
Sch. (ka) below withio District Backerguoge. and 
after the confirmation of the said sales by the 
Courts coDcerned. the said Company on taking 
out sale certificates and esecuting writs for deli- 
very of possession took possession in the said pur- 
chased properties through Court, and has been in 
ownership and possession thereof by receipt of 
the rent from the tenants of the said Mahals in 
exercise of the right and possession arising by 
virtue of the said auction-purcbasers, and so far 
as the khas lands are concerned, by receipt of 
rent and crops iic, in khas. 

There is & de6Dita statement that the 
whole of the 38 properties with which 
we are concerned in the present appeal 
had been taken into possession by the de- 
fendants as auction. purchasers and that 
therefore they were in a position to give 
possession of those 38 properties to the 
plaintiff as purchaser under the kobala. 
Id those circumstances it seemsto me that 
the passage atp. 5 which I have read has 
no application and certainly can be of 
DO assistance to the present appellants. 
There is however another passage in the 
kobala which at first sight seems to 
afford some basis for the contention put 
forward on behalf of the defendants at 
the trial. That passage appears at p. 6 of 
thecopy of the translation of the Kobala 
and it is in these words : 

Ag regards the bastabad (gross collection) 
which is shown as stilh you have got the same 
checked by reference to the settlement papers 
and the coznpany’e collection papers. If for 
any reason in future a lesser amount than the 
same be found as bastabad, or if any defect in 
title be found with respect to any property, 
then the company will not be liable therefor. 
You are purchasing this property being all along 
cognisant of the full particulars of the mahal 
and after making a prayer for purchasing the 
property without any investigation, and in 
these circumstances the loan office will not be 
liable to yon for any eucb reason as aforesaid. 

The actual words which have been 
stressed by Mr. Gupta and upon which 
be mainly relies are these : 

If any defect in title be found with respect to 
any property then the company will not be 
liable therefor. 

Mr. Gupta in his argument has con- 
tended that this saving clause exonerat- 
ing the defendants from all liability 
for any defect in title must be taken as 
covering the position where there is 
not only a defect in title but a com- 
plete want of title. Mr. Gupta, has 
invited us to come to the conclusion 
that the position in the present case in 
effect is this : that with regard to the 
six properties in question the plaintiff 


has discovered that there was total 
want of title in the vendors and there- 
fore, says Mr. Gupta, by virtue of the 
provisions in the passage in the kobala 
the defendants are not liable to pay 
compensation to the plaintiff. It seema 
to me that the fallacy of the argument 
lies in this, because the passage in 
question begins with the words ‘'If for 
any reason in future*' we ought to take 
it that this clause can only come into 
operation on the supposition that the 
plaintiff bad been put into possession 
of all the 38 properties and bad subse- 
quently discovered that as regards one 
or more or even all of them there was a 
defect in the vendors* title. In my 
opinion the language of this clause by 
no means excludes the statutory obliga- 
tion that lay on the defendants to 
comply with the provisions of Sec- 
tion 55 (l) (f), T. P. Act. The learned 
Additional District Judge refers to a 
case, 8 I C 91 (l), and on the authority 
of that case he says “the contract must 
be clear and unequivocal". Then be 
quotes a passage from an English case : 

When a vendor sells property under stipula- 
tions which are against common law right and 
places the purchaser in a position less advan- 
tageous than that in which be otherwise would 
be, it is incumbent on the vendor to express- 
himself with reasouable clearness, if he uses 
expressions reasonably capable of misconstruc- 
tion; if be uses ambiguous words, the pur- 
chaser may generally construe them in the 
manner most advantageous to himself. 

The Englieb case which is referred to< 
must be the case of (1906) 1 Ch 316 (2)- 
On the strength of those two authori- 
ties the learned Additional District 
Judge says this : 

The question is whether this statutory right 
of the buyer and the corresponding statutory 
obligation of the seller was in the present case 
taken away by any contract between the buyer 
and the seller. 

In my judgment neither of the pas 
sages which 1 have recited nor any 
other provisions in the kobala of 18tb 
September 1926 are sufficiently explicit 
and sufficiently free from ambiguity to 
justify in holding that the defendants 
are exonerated from their obligation to 
comply with S, 55, T. P. Act. It has to 
be borne in mind that owing to 
the defendants* failure to take the 
proceedings prescribed by the provi- 
sions of 0. 21, R. 95, Civil P. C.. for the 

1. Digamber v. Nisbabala, (1910) 8 I 0 91. 

2. G. W. Ry. Co. V. Ffshet. (1905) 1 Ch 816=7i 

L J Ch 241=92 L T 104=53 W R 279. 
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of all with regard to some “embers of the 
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purpose of obtaining possession of all 
the properties which they bad pur. 
chased at the auction sale they at the 
time of the kobala had not obtained 
possession of tbe six properties now m 
dispute and they had for all time lost 
the right to obtain possession of those 
properties by any reasonable means and 
therefore they could not give to the 
plaintiff possession of those properties 
and at no time either when the kobaU 
was executed or subsequently were they 
or could they be in a position to assist 
tbe plaintiff to obtain possession of 
thoso properties. For those reasons I 
am of opinion that this appeal must be 
dismissed with costs, hearing fee five 
gold mohurs. 

Derbyshire, C. J. — I agree. 

2 .S. Appeal dtsmisseti. 


family of testatrix and the residue of 
the estate should go to the two daugb- 
ters of her deceased brother, Sm. Ma- 
lina Bala Debi and Sm. Latika Bala 
Debi. There is also a further provision 
for her son-in-law Dasarathi Mukherjee 
who is one of tbe executors to the Will. 
It appears that the husband of Nitya 
Kali Debi, Pashupati Ganguly died in 
1890. He was practising as a Mukh- 
teac in tbe Court of Alipur and amas- 
sed considerable fortune. After the 
death of Pashupati a dispute arose bet- 
ween Pasbupati’s surviving brother 
Uohendra Chandra Ganguly who was 
also a pleader of Alipur and Nitya Kali 
with regard to tbe joint estate and a 
suit for partition of the estate was ins- 
tituted in 1909, and the partition suit 
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D. N. Mittbr and Patterson. JJ. 

Nanda Lal Ganguly — Appellant. 

V. 

Daiarathi Mukherjee — Respondent. 

Appeal No. 3 of 1939, Decided on 23rd 
January 1935, from original decree of 
Sub-Jndge, 2nd Court, 24-Pargana8, D/- 
19th September 1930. 

Evidence Act (1872), S. Ill— Applicnbi- 
lity. 

Section 111 applies to the case of a will and 
bniden of proving the good faith of tbe transac- 
tion lies on the propounder. [P 16 0 1] 

Hira Lal Chakravarty — for Appel, 
lant, 

Amarendra Nath Bose, Abinash Chan, 
dra Ghose and Krishna Kishore Basak — 
for Respondent. 

D. N. Mitter, J. — This is an appeal 
from a decision of the Subordinate 
Judge of 21 Parganas, dated 19th Sep- 
tember 1930, by which he granted pro* 
bate in respect of a will of a lady of the 
name of Nitya Kali Debi. The will is 
said to have been exeonted on 25th May 
1918 and was subsequently registered. 
Tbe lady lived for nearly 11 years after 
tbe execution of tbe will, and died on 
16th December 1929. The will is at. 
tested by a number of witnesses. Two 
of them were pleaders of Alipur Court 
and one of them was Dr. Satyendra 
Nath Roy a well-known physician of the 
city. The will is to be found printed at 
p. 60, part 2, of the paper book, and its 
provisions are to the effect that a small 
provision for maintenance should be left 


It was arranged by that compromise 
that certain properties would belong 
absolutely to her and that she would be 
holding them as her stridban. By her 
will she- has made disposition with re- 
gard to her stridban properties. Tbe 
attestation and execution of tbe will 
have not been challenged before us in 
appeal. The only question which has 
been argued before us by Mr. Chakra, 
varty is that tbe will was induced by 
undue infiuenoe by Dasarathi, who ac- 
cording to the recitals in tbe will was tbe 
person who was looking after her pro- 
perties to a large extent and bad bene- 
fited her in various ways. On this re- 
oital it was urged that Dasarathi was in 
a positiou of active ^confidence with res- 
pect to this lady and therefore tbe bur. 
den lay on the propounder of establish, 
ing tbe good faith of the transaction. 
In this connection reliance is placed on 
S. Ill, Evidence Act, to support this 
contention. We have examined the evi- 
deuce given on behalf of the propounder 
including tbe evidence of Dasarathi 
which show that no sort of infiuenoe 
was exercised by him over this lady in 
order to induce her to make tbe provi- 
sion giving l/3rd of the property she 
possessed in favour of Dasarathi. As a 
matter of fact the appeal has now been 
confined to those properties bequeathed 
to Dasarathi and it is said that probate 
should be refused with respect to tbe 
l/3rd of her properties in respect of 
which there is a bequest in favour of 
Dasarathi. Our attention has been 
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drawn also to the decision of their 
Lordships of the Judicial Committee of 
the Privy Council insupport of the posi- 
tion that it is for the propounder who 
has taken the beneSt of the provision 
of the will to remove any suspicion with 
reference to the esecntion cf the will, 
and with reference to the due under, 
standing of the will by the testatrix. It 
is said that the burden in the present 
case is more heavy because the testatrix 
is a lady advanced in years, weak in 
health and easily liable to be influenced 
by a person who was looking after her 
affairs. 

It is rather unfortunate for the appel- 
lant that what has been elucidated in 
the evidence by the cross-examination of 
Dasaratbi does not disclose any circnm- 
stance which would show that he ac- 
tirely participated in the matter of the 
execution of the will or in giving instnic- 
tion in connection with the contents 
of the will. It is not suggested, as it 
•was in the case before the Privy Council, 
viz., the case of Sarat Kumari Dchi v. 
Sakhi Chani (l), that a particular pro- 
vision in favour of Dasaratbi did not 
exist in the draft of the will. It appears 
from the judgment of the Subordinate 
Judge that a faint suggestion was made 
before him to the effect that the pro- 
bate should be refused at least with re- 
gard to this portion of the will. The 
Subordinate Judge in bis juigmeot 
rightly says this: 

It bas oeitber beeo made out that aov p^ri 
of ibe «il1 Deed bd deleted by ret'OQ of its beiog 
Titiated bt fraod, ceercioa, uodue mf^oeoce or 
coQcealmeot of Uctd. 

The qaestioD as to whether S. Ill, 
Evideoce Act, woold apply to a case of 
will may be coosidered aod possibly 
having regard to tbe general language of 
the statute the burden of proving tbe 
good faith of tbe transaction would lie 
on the propounder. In England there 
is a coudict of opinion on tbe point. See 
the remarks of Sir John Woodroffe in 
his commentary on S. 111. Evidence Acti 
fo particular tbe last paf^ai^raph- But 
the language of the ludi4U Statute is 
general and weth'iik S. Ill applies to 
the case of wills. We have examined the 
evidence, an i having regard to tbe evi- 
idence in tbe case it is difiicult to say 
burden has not been di'Scharged. 

1 . lO'JJ i • .=lia 1 C i7l=66 I A 0*2=8 Pat 
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In this case we asked the defendanfe-ap- 
pellaut to show any evidence on his 
side which has been tendered in this 
case and which might show that any 
undue influence was exercised on the 
testatrix. Xo such positive evidence is 
either fortbcomiog. In these circum- 
stances W 0 have to accept the testimony 
of Dasaratbi. Besides, tbe learned Judge 
of tbe Court below had an additional 
advantage of watching the demeanour of 
the witnesses and of seeing Dasaratbi 
himself. In the absence of any evidence 
to the contrary we do not think that 
we should be justifled in bolding that 
tbe will is vitiated by undue influence. 
Tbe result is that this appeal fails and 
is dismissed with costs — bearing fee 5 
gold mobars. 

Patterson, J.— I agree. 

B.M./a.K. Appeal dismissed. 
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Lort- Williams and Jack, JJ. 

Eiranmoy Bhoirmik — Accused. 

T. 

Emperor— Oposite Party, 

Criminal Ref. No. 213 of 1931, Decided 
on 3rd .\pril 1935. 

Bengal Criminal Law Amendment Act 
(1930*, S. 2 (It — Unlcat order it reTiewed by 
Government within one year, it cannot be in 
force alter one year and no prosecution can 
be launched for its disobedience. 

Ao order was made OD 7th JaDDsry 1933 and 
was amended on 31st March 1933. There was a 
further order on 14tb June 1934. There w*as do 
review of tbe orders dated Ttb Jaonary 1933 and 
dUt Mar 1933 witbiD the time required by law 
but accused was charged with disobeying the 
order on 2Dd July 1934: 

Held: that the order was no longer in force 
at tbe time when tbe accused was alleged to 
have disobeyed it on 2od July 1931. [P 17 C 1] 

Hcmendra Kumar Das and Kant 
Gopal Dos— for Accused. 

A. E, Roy and Anti Chandra Chou^ 
dhury — for the Crown. 

Lort.Williams, J. — This is a refer- 
ence under S. 43S. Criminal P. C. The 
learned Adyocate-Geoeral on behalf of 
tbe Crown does not oppose it. The ac- 
cused in this case was charged and 
convicted of an offence under S. 6, Bengal 
Criminal Law Amendment Act, 1930; 
that is to say, be was a person in respect 
of whom an order had been made under 
Sub-S. (l), 8. 2 who had wilfully dis- 
obeyed the order. He pleaded guilty to 
this offence and appealed to the Session! 
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formalities being performed, that is 
purposes of making a talab by a person claiming 
pre-emption under Mohamodan Law ' 

lu.A.: .033 Cuf.l2and.027^PC4., 

(b) Pre-emption — Finding on question of 
promptness in shAflat ceremonies for pre- 
emption under Mohamedan Law %s one ot 
fact. 

A finding on the question of promptness in 
making a talab in the shafiat ceremonies, shown 
by a pre-emptoc claiming pre omptioa undoc 
Mahomedan law, is essentially a finding of fact 
and cannot bo interfered with in second appeal. 

{V 18 C 2] 

Birendra Kutnar De^fov Appollaat. 
Sarat Chandra Basak and Pnyanath 
Dutt^ior Kespoudeats. 

Mukerji, J:— This is an appeal by 
the plaintiff in a suit for pre-emption. It 
is not disputed that the Mahomodan law 
of pre-emption applies to the case though 
the parties themselves are Hindus. The 
following are the facts : The sale in con- 
nection with which the plaintiff is seeking 
to enforce his right to pre-empt is evi- 
denced by a deed which was presented 
for registration at the registration office 
ontbeSObhday of August. Before that date 
the vendor, on receipt of lls. 50 out of 
the total amount of consideration which 
was'hxed at Rs. 500, had put the vendee 
possession. On the date abovemen. 
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Judge on the question of sentence only. 
The Judge came to the conclusion that 
the conviction could not be supported ; 
tut in view of the accused s plea of guuty. 
^10 has made this reference. Now S. 2 of 
the \ot provides that the local Govern- 
ment may make certain orders as to noti- 
hcation of residence and such other 
matters with regard to a person about 
whom there are reasonable grounds for 
the local Government to believe that he 
has acted in contravention of the provi- 
sions of the Arms Act or has offended in 
certain other ways. It is provided in that 
section that such orders shall be received 
by the local Government at the end of 
one year from the date of the making of 
the order, and shall not remain in force 
for more than one year unless upon such 
review the localGovernment directs their 
continuance. The order in this case was 
•made on 7th January 1933 and was 
amended on 3l3t May 1933. There was a 
farther order on 14th June 1934. Since ’ 
there was no review of the orders dated 
7th January 1933 and 31st May 1933 
within the time required by law, the 
order was no longer in force at the time 
when the accnsed was alleged to have dis- 
obeyed it on 2ad July 1934. 

The result is that the conviction and 
sentence cannot stand. We accordingly 
accept the reference, set aside the con- 
viction and sentence and direct that the 
accused be set at liberty forthwith. 

Jack, J. — I agree. 

K.S. Beference accepted. 
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Mukerji and R. C. Mitter, JJ. 

Naresh Chandra Dutta — Plaintiff- 
Appellant. 

V. 

Girish Chandra Das and another~~ 
Respondents. 

Letters Patent Appeal No. 6 of 1934, 
Decided on 22nd February 1935, against 
of Henderson, J., D/- 25th May 

(a) Mabomedan Law — Pre-empllon— Per- 
formance of talab--Dead of treniler com- 
pulsorily registrable -Dele of sole for pur- 
poses of making talab is date on which deed 
<an be latd to be regutered deed. 

In case of a deed compuUorily registrable so 
V- concerned the point of 

time at which the transfer is to be eOeclive is 
when the deed of transfer can be said to be a re- 
^stered deed.It is the date on which the doou- 
mint can be said to be regutered, the necessary 
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tioned the vendor admitted execution 
and thereupon the Sub-Registrar made 
the usual endorsements on the deed. The 
necessary entries and copies were there- 
after made and the final ondorsement 
that the deed had been registered was 
made on the 3id day of September. The 
Munsif decreed the suit. On appeal by 
the defendants the Subordinate Judge 
reversed that decision and dismissed the 
suit, and his decree has been affirmed by 
Henderson, J. It has been found that the 
first talab or demand was performed on 
the 4th day of September, and the suit has 
been dismissed on the ground that there 
was delay in such performance. On that, 
two questionsat once arise : 1st when did 
the sale take place? 2Qd, when did the 
plaintiff come to know of the sale? 

So far as the first question is oonoerned 
there may be three points of time at one 
or other of which the sale can possibly 
be taken to have been effected: the first 
is the point of time at which a part of 
the consideration money having been 
paid the vendor put the vendee in posses- 
sion; the second, when the transfer 
became operativeunder S. 54, T. P. Act, 
and the third, any other point of time at 
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which tlie parties may haveinteoded the with which we are more concerned. His 


sale to be effective. Of the third of these 
contingencies there was no indication in 
tlie pleadings. And therefore upon the 
view most favourable to the plaintiff it 
is second point of time aforesaid that 
should be regarded. This gives rise to the 
question, wlien was the deed 'registered’ 
within the meaning of S. 3, T. P. Act. 
On the question whether the executant 
of a deed compulsorily registrable has any 
locus paenitentiae to resile, by reason of 
the fact that the title under it is in- 
complete for want of registration, it has 
been held and that proposition appears 
to have been affirmed by the Judicial 
Committee that incompleteness due to 
want of registration is not a thing of 
which the executant can take any ad- 
vantage, and that if the instrument is 
^otherwise complete, the executant is to be 
regarded as having done everything that 
was in his power to complete the transfer 
and to make it effective, because registra- 
tion does not depend upon the executant’s 
consent but is the act of the officer ap- 
pointed by the purpose, 59 Cal 1176 (l); 
;54 1 A 89 (2). But as regards third parties 
the point of time at which the transfer is 
to be effective is when the deed of transfer 
can be said to be a registered deed. The 
question has been considered in 24 Mad 
L J 6C4 (3), in which after referring to the 
relevant sections of the Registration Act 
the learned Judges observed; 

Briefly then, registration includes the getting 
made and the making of certain endorsements, 
making the certification of registration and tbe 
copying of the documents in the register book 
and the filing of the map or plan, if any, in 
Book 1. The substantial portion is apparently 
complete with the making of the certificate of 
registration. It is these that S. 49 prescribes 
should have taken place with reference to the 
document before it can affect any immoveable 
property to which it relates or be received in 
evidence. 

Wo agree in the view thus expressed 
and on that view we must hold that the 
sale took place on the 3rd September. As 
regards the second question it may be 
stated at once that the case which the 
defendants made has failed. But it is 
with the plaintilT ’s case on the point 

1 Nabadweep Chandra Das v. Lokenath Boy, 
1933 Cal 212=142 I C 452=59 Cal 117C=3C 
OWN 733. 

2. Kalvauasundram I’illai v. Karuppa Moop- 
paiiar, 1927 P C 42=150 I C 105=51 I A 89= 
50 Mad 193 'I’C). 

3. Veerappa Ciietty v. Kadireson Chotty,{1913) 
24 M L J 004=20 I C 385. 


case, by which he sought to establish the- 
element of promptness in the shafiat 
ceremonies, was that he first heard of 
the sale on the 4th September and that 
as soon as he beard of it he made tbe 
talab first at the Bar Library and then 
in the house of the defendant. That case, 
shortly stated, is that the plaintiff's 
officer Nagendra came to Sylhet on the 
3rd September and on going to the regis- 
tration office on the 4th to inquire whe- 
ther the kobala bad been executed and 
registered he was told by a deed-writer 
that it had been, and that he promptly 
went to tbe Bar Library and saw the 
plaintiff who immediately made tbe talab. 
Tbe Subordinate Judge has shown the 
utter falsity of this story aud has found 
that the plaintiff must have come to 
know of the registration before the time 
alleged and that tbe talab at the Bar 
Library was stage-managed. Tbe element 
of promptness having been found against 
the plaintiff, bis suit has been dismissed, 
and on that finding, which is essentially a 
finding of fact, it has been rightly dis- 
missed. The appeal fails and must be dis- 
missed. There will be no order as to costa 
of this appeal. 

R. C. Mitter, J , — I agree. 

B.M./R.K. Appeal dismmed, 

A. I. R. 1936 Calcutta 18 

Lort Williams and Cunliffe, JJ. 

Chavxxiddin Sardar and another — Ac- 
cused — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 557 of 1930, De- 
cided on 14th November 1935. 

Criminal Trial — Trial by jury — Miadirec* 
tion — Trial of offence under S. 366. I. P. C. 
— Judge should warn jury as to danger of 
convicting accused ia sexual offences on un*^ 
corroborated testimony of the girl — Failure 
to do so amounts to non-direction and viti* 
ates trial^Judge should also direct jury as 
to whether there is independent evidence 
corroborating girl's statement, 

Id a tria] for an offence under S. 366, I. P. C. » 
the Judge should point out to the jury that 
they are entitled, if they please, to convict tbe 
accused upon the uncorroborated testimony of 
the girl, but that It is dangerous to do so in 
cases dealing wilh sexual offences such as rape, 
abduction and similar cases, etc., and that only 
in ozccpiionul cases they should convict the 
accused upon the uncorroborated testimony of 
tbe girl. Failure to warn the jury about the 
danger of convicting the accused on the g»rl s 
ovidonco only amounts to a nou'diroction. 
which vitiates the trial. So also wUoco th^ 
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jQdae fails to direct the joty as to whether 
there is any evidence corroborating the girls 
statement of the kind required by law, i. e., 
evidence independent of her own statements, 
the trial is vitiated : 1934 C 

Sudansu Sekhar ilukherjee—tov Peti- 
tioners. 

Anil Chandra Bai Choudhuri~iov the 
Crown. 

Lort Williams. J.— In this case, a 
rule was issued to show cause why the 
convictions and sentences passed upon 
the petitioners under S. 366, I. P. C., 
should not be set aside. The learned 
Sessions Judge was asked to submit his 
explanation of a statement made by him 
in para. 3 of bis judgment to this effect ; 
“It has not been contended that there 
was any misdirection or non-direction on 
points of law" and with special reference 
to para. 2 of the petition in revision in 
which a number of points were specified, 
which had been pressed upon the atten- 
tion of the learned Judge on behalf of 
the accused. The first of these points 
was that the Assistant Sessions Judge, 
when charging the jury, bad failed to 
direct them on the question of necessity 
of corroboration of the girl’s evidence; 
further, that the Assistant Sessions Judge 
bad failed to direct the attention of the 
jury to certain evidence given by the 
girl to the effect that she had not ob- 
jected to going with the two accused, 
which was obviously very material upon 
the question of abduction. There were 
other points referred to in the petition 
with which it is not necessary to me to 
deal. The learned Sessions Judge seems 
to have misunderstood the direction given 
by this Court, because in his explanation 
he says that : 

• corroboration (for wbat it 

19 worth) of the gul’e evidence, the question of 
the corroboration of the girl’s evidence does not 
snse as a pomt of law. 

Then he refers to certain evidence 
which, in our opinion, does not amount 
to the kind of corroboration required by 
iaw. The point to which we desired to 

thaMf fS attention was 

that If the Assistant Sessions Judge had 

failed to direct the jury on the question 

of the necessity of corroboration and had 

failed to warn them about the danger of 

convicting the accused on the girl’s evi. 

dence alone, m sexual cases snob as this, 

hf ^ vitiated 

the trial. It seems clear, therefore 

taking into consideration the evidence of 


the girl to which our attention has been 
drawn and the charge to tlie jury, that 
the statement in para. 3 of the learned 
Sessions Judge’s judgment was erroneous, 
because it had been clearly contended 
before him that there was misdirection 
and non-direction on points of law, 
namely, the failure of the learned Judge 
to give tlie jury the necessary caution 
which has been referred to by this Court 
on many occasions and i.s specifically 
stated in 33 C W N 108 (1). The head- 
note of tliat case states that it is ex- 
tremely dangerous and permissible only 
in exceptional cases to convict a man of 
a sexual offence on the uncorroborated 
testimony of the complainant. The rule] 
must be properly emphasised in the 
charge to the jury. It is unnecessary to 
repeat all that was said on that occasion, 
except to say that the Judgeshould point' 
out to the jury that they are entitled, if; 
they please, to convict the accused upoiij 
the uncorroborated testimony of the girl, I 
but that it is dangerous to do so in cases! 
dealing with sexual offences such as rape.i 
abduction and similar cases, and that! 
only in exceptional cases should they conJ 
vict upon the uncorroborated testimonyl 
of the girl. 

Now, in the present case, the girl said 
in her evidence that she had been beaten 
by her husband, because she had not 
said her prayers, and had gone out of the 
house to a tank, wliere she met the two 
petitioners. They told her that her lius- 
band would beat her again, and so they 
would take her to her Nani’s bari if sho 
would come away with them. After they 
had repeated this statement, she agreed 
to go and they took her away from tliaC 
place. Eventually she was handed over 
to three other persons who' kept her con- 
fined and raped her. But no charge of 
rape was madeagainst them. The ju'esent 
accused were charged under Ss. 363 and 
366, 1. P. C., and the jury brought in a 
majority verdict of guilty under S. 36G, 
the majority being one of three to two. 
In cross-examination the girl said tliab 
she had left her husband once or twice 
before and had gone to her father’s house. 
She was further asked whether she got 
frightened and told the accused to take 
her to her Nani’s bari and she said "Yes ’ 
She also said that she could not stand 
being beaten any more and that she did 

Emperor, 1934 Cal 7=1931 

Ct C 23=165 I C 884=38 OWN 108. 
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not object to going with them, that she 
went of her own accord and that neither 
of the two petitioners ever made any 
immoral proposal before. Before this 
occurrence she liad never been in her 
liusband's house for more than 15 or 16 
days at a time. The learned Assistant 
Sessions Judge failed altogether to give 
any warning to the jury upon the ques- 
tion of corroboration. Apparently, he 
forgot all about the necessity of giving 
this direction : Nor did he direct them 
as to whether there was evidence corro- 
berating her statement, of the kind re- 
quired by law, that is to say, evidence 
independent of her own statements. So 
far as the learned Assistant Sessions 
Judge gave any direction at all, it appears 
to have been misleading, because the evi- 
dence of Meher, Marfat and Samir might 
have been thought by the jury to be 
corroborative evidence upon the question 
of abduction. This evidence consisted 
of statements made by the girl to them 
and, therefore, was not the kind of cor- 
roboration required by law. 

These being the circumstances of this, 
it is obvious that the convictions cannot 
be allowed to stand. In view of the fact 
that the Magistrate originally considered 
the complaint of the girl to be suspicious, 
and in view of the evidence of the girl 
to which I have referred, about her going 
away willingly and. further, in view of 
the fact that it was a majority verdict of 
3 to 2, we do not think it necessary to 
send this case back for a retrial. The 
convictions and sentences are set aside 
and the accused acquitted. The accused, 
who are on bail, will be discharged from 
the bail bonds. 

Cunliffe, J.— I agree. 

r.M./r.K. Convictions set aside. 
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Gdha and Bartley, JJ. 

Corporation of Calcutta Complainant 
— Petitioner. 


V. 

Ganesh Chandra Dhar and another— 
Defendant— Opposite Parties* . 

Criminal Revn. No. 687 of 1935, Deci- 
ded on 20th November 1935. 

Calcutta Municipal Act (3 of 1923), 5». 488, 
534 -Proviiion» of S 534 indicate nece,. 
sily of prompt action— Delay m *‘••’*‘."8 
proceedings - Corporation muit eslabli.h 
that they are within preacribed period. 

The provisionp of 8 584 indicate tbo necosBlty 
for prompt action and deUy in prosecuting an 


offence under the Act is as little to the interest 
of the Corporation as to that of the rate-payers. 

[P 20 C 2] 

Where therefore Corporation seeks to pro- 
secute certain persons under S. 468 of the Act 
and there is no evidence whatever on the 
record to show when the offence was first 
brought to its notice, it is the duty of the Cor- 
poration to establish that the pleadings al- 
though begun at a late stage are still within the 
period prescribed by the law. [P 20 0 2] 

Pashupati Gkose—ior Petitioner. 

S. C. Basak, S. C. Taluqdar and Prem. 
ranjan Boy Choudhury — for Opposite 
Parties. 


Bartley, J. — This rule was issued on 
the Municipal Magistrate of Calcutta, 
calling on him to show cause why his 
order dated 20th May 1935 striking off 
proceedings against the other opposite 
parties to the rule, on the ground that 
they were barred by limitation, should 
not be set aside. The material facts are 
that on 5th September 1933, the Magis- 
trate, on an application by the Calcutta 
Corporation, passed orders under S. 363, 
Calcutta Municipal Act, directing demo- 
lition of certain structures erected by the 
opposite parties, within three months. 
These orders were not complied with, 
and on 12th March 1935, about 18 
months later, an application was made on 
behalf of the Corporation to prosecute the 
offenders under S. 488 of the Act. This 
was refused, on the ground that further 
proceedings were barred by limitation. 

Now under S. 534 of the Act, no per- 
son is liable to punishment for an offence 
unless the complaint is made within 
three months of its commission, or, in 
the case of a continuing offence, of the 
date on which the offence was Srst 
brought to the notice of the Executive 
OflBcer or of the Corporation. In the 
present case, there is no evidence what- 
ever on record to show when the offence 
was 6rst brought to notice, and in view 
of their delay in taking action, it was 
obviously the duty of the Corporation 
to establish in the first place, that pro- 
ceedings begun at such a late stage were] 
still within the period of limitation pre- 
scribed by law. The provisions of S. 634 
indicate the necessity of prompt action, 
and delays such as we have noted in the 
present case is as little to the interest of 
the Corporation as to that of the rate- 
payers. This rule must accordingly be 
discharged, and we direct accordingly. 

Guha, J.— I agree. , , , 

r.M./r.K. discharged. 
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GUHA AND Bartley, JJ. 

Banxir.ud.din B.s«;as-Petitioner. 

V. 

Gani Mia Sau dagar &nd Op- 

posite Parties. 

Criminal Eevn. No. 9i7 of l93o. Deci- 

ded on 25th November 193o 
Criminal P. C. 520-Wordt 

■Court of appeal' are not limited to Court be 
fore which appeal from order 
can lie— Court of oppe»l bai juriidiction to 
deal with order of di*po»al of properly under 
S. 517 irrei|>€clive of question in whet Court 
eppeai from acquittal liet. 

The words 'Court of appeal' as used S. 520 
ol Criminal P. 0., are not limited to a Court m 
which appeal from an order of acquittal whereby 
aho order under S. 517 Is passed could he. The 
jurisdiction of the Court of appeal to deal wjtU 
an order under 8. 517, Criminal P. C., for dw 
posal ol property found to be in the possesion 
of accused charged under S. 411, of Penal Code 
is not dependent upon the question in what 
Court an appeal from an order of acquittal 
might have been brought, and which in point 
of fact has not been brought ; 3 Ccl 870 \ 1920 
Bang 97 and 1982 Bom 584, Poll [P 22 C 1] 

S. C. Talugdar and Syamapada Muherji 
—for Petitioner. 

Chat ter ji and Provash Chandra 
— for Opposite Parties. 

Order —This rule was issued by this 
Court on the District Magistrate of Nadia 
as also on the opposite party to show 
oause why an order passed by the learned 
Sessions Judge of Nadia on 8th July 1935, 
setting aside, on appeal, the order of a 
Magistrate directing an amount of money 
to be returned to the opposite party 
should not be set aside. 

It would appear that in the trial before 
the Magistrate, the accused persons 
placed on their trial were acquitted of 
the charge under S. 411, 1. P. C.; under 
S. 258, Criminal P. C., and the Magis. 
trate directed that the money found with 
the accused in the course of a search was 
to be paid to the petitioner Banuruddin 
Biswas. There wae an appeal to the 
Sessions Judge againptthe aforesaid order 
passed by the Magistrate under S. 617, 
Criminal P, C., relating to disposal of 
the money, and on appeal the order of 
the Magistrate was set aside. The Ses. 
sions Judge in allowing the appeal, direc* 
ted that the money found with the appel. 
lants before him must be returned to 
them. The merits of the case in which 
the order of the Sessions Judge was passed 
ate not in question before us in the rule. 
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It was urged in support of the rule issued 
by this Court that there was no provision 
in law for appeal from the order of he 
Magistrate, the Sessions Judge acted 
illegally and without jurisdiction in rever- 
sing the order of the Magistrate passed 
under S. 517, Criminal P- C. 

The decision of Iho question whether 
the Sessions Judge had jurisdiction to 
entertain and hear tho appeal from the 
order for disposal of property, although 
there was and there could be no appeal 
to the Judge from an order of acquittal 
passed by the Magistrate, passing the 
order for disposal of property, depends 
upon the interpretation of the words 
"any Court of appeal” as used in S. 520, 
Criminal P. C. These words are not 
limited to a Court to which an appeal 
against the conviction or acquittal is or 
may be ponding : orders made under 
S. 517, Criminal P. 0., were independent 
of the question of conviction or acquittal 
in a case before a Criminal Court. It 
was held by this Court so far back as the 
year 1878, in the cases of 3 Cal 379 (l), 
that the words "Court of appeal” in 
S. 419, Criminal P. C.. 1872, which has 
now been replaced by S. 520, of the Code 
of 1898, that the words "Court of appeal” 
were not limited to a Court before which 
an appeal from a conviction was ponding: 
it might very often happen, that the 
question of the propriety of an order for 
disposal of property produced before tlie 
Court might in no way concern the con- 
victed person ; and it was thought un- 
reasonable to put such a construction on 
the provision relating to appeals from 
orders relating to disposal of property as 
could make the power of the Judge to 
modify, alter or annul a Magistrate's order 
affecting property contingent on the ac- 
cident whether another person has or has 
not chosen to appeal. The reason for the 
decision referred to above, with which 
we are in entire agreement, was adopted 
by a Full Bench of the High Court at 
Bangoon, in 7 Bang 345 (2). Tho rule 
underlying the decision of this Court 
in Joggeswar's case (1), mentioned above, 
has also been recently recognised by tho 
High Conrt at Bombay to be sound, in 58 
Bom 369 (3), in which case a Full Bench of 

1. Empiess v, Joggeawar Moohi, (1677) 3 Cal S79. 
Q. U Po Hla V. Ko Po Sbein. 1929 Rang 97=115 
1 0 001=80 Or L J 540=7 Rang 845 (P B). 

3. Walcband Jasraj v. Hari Anant, 1932 Bom 
534=1982 Or C 789=139 I C 483=33 Or L J 
807=66 Bom 869 (P B). 
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that Court overruled a previous decision 
laying down that the words “Court of 
appeal” implied the Court to which an 
appeal lay in the particular case, and not 
the Court to which appeals would ordi- 
narily lie from the case deciding the parti- 
cular case. The case before the High 
Court of Bombay was a case of acquittal 
by the Magistrate. 

As indicated above, in consonance with 
the decision of this Court in 3 Cal 379 (l), 
we hold that the words “Court of appeal” 
as used in S. 520, Criminal P. C.. are not 
limited to a Court before which an appeal 
from an order of acquittal could lie, and 
the jurisdiction of the Court of appeal to 
deal with an order for disposal of pro- 
perty in the case before u$, was not de- 
pendent upon the question in what Court 
an appeal from an order of acquittal 
might have been brought, which, in point 
of fact, had not been brought. The rule 
is discharged ; the order of the Sessions 
Judge, directing return of money passed 
on appeal is affirmed. 

Iv.M. R.K. Rxile discharged. 
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Guha and Bartley, JJ. 

Shamsuddin Ahammed and others — 
Defendants — Appellants. 

V. 

Suresh Chandra Dey and others — 
Plaintiffs and others^Respondents. 

Appeal No. 1582 of 1932, Decided on 
l9th February 1935, from appellate 
decree of Addl. Dist. Judge, Noakhali, 
D - 30tli January 1932. 

fa) Burden of proof — Onui immaterial — 
On whom initial onus Her is of no importance 
when parties have opportunity of placing all 
evidence in support of their cases. 

The question on which party the initial onus 
lies is of no importaoco, alter the parties have 
full opportunity of placing all evidence in 
support of their respective cases. [P 23 C I] 

(b| Second Appeal — Conclusions on evi* 
dence partly documentary are binding on 
Court in second appeal. 

The conclusions on evidence, partly docu* 
mentary are as much binding on the Court 
hearing second appeal as conclusions on oral 
evidence. fp 23 C 1] 

(c) Bengal Patni IV.gulation (8 of 1879), 

S. 11 (3) — Under S. i i <3) read with S. 19S 
Ben. Ten. Act. before its amendment in 
1928. purchaser of patni in auction is en* 
titled to eject raiyats having only occupancy 
rights in holding by suit instituted before 
amendment. 

Under 8 11 Patni Regulation, 1879, read 
with S. 195, Be. Tso. Act, before its amend* 
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ment in 1928, raiyats having rights of occu- 
pancy only in a holding are liable to be ejected 
by a suit, before the amendment in 8. 195 was 
applicable, at the instance of purchasers of a 
patni claiming kbas possession at a sale for 
arrears of rent, if they were not Khud-kast 
raiyats that is resident and hereditary cultiva- 
tors of the lands in regard to which khas pos- 
session is claimed by the auction-purchasers' 
3 C ir N 13, Foil.; 1933 Cal 490. Disfinj. 

, „ CP 28 C 2] 

(d) Mesne profits— Assessment of— Assess- 
ment of mesne profits with reference to 
kabuliats filed by parties and rents recorded 
in settlement kbatian — Principle is correct. 

Where the Courts below determine the mesne 
profits with reference to the kabnliats filed by 
the plaintiffs and the contesting defendants, 
and the rents recorded in the settlement 
Kbatians, they cannot be said to follow any 
wrong principle in assessing the mesne profits 
allowed to the plaintiSs. [P 24 C 1] 

Nurul Huq, Hamidul Huq Choudhury 
— for Appellants. 

JiUndra Kumar Sen Gupta — for 
Bespondents. 

Judgment. — The suit in which this 
appeal has arisen, was instituted by the 
plaintiffs, as the purchasers of a Patni 
Taluk, for establishment of their title to 
the lands in suit, for khas possession of 
the same, as also for realisation of mesne 
profits. The entry in the finally pub- 
Hshed record of rights was against the 
plaintiffs, inasmuch as it showed defen. 
dants 1 and 2 had a nishkar, called an 
upajibika carved out of the patni, pur- 
chased by the plaintiffs, and that the 
defendants were in possession in that 
niskar right. The case of the plaintiffs 
was that the lands never appertained to 
any upajibika or nisbkar, and even if 
defendants 1 and 2 possessed the lands on 
assertion of a nishkar right, that posses, 
sion could not affect the plaintiffs' right 
to get possession of the lands appertain- 
ing to the patni purchased by him, free 
from all incumbrances. 

On the pleadings of tlie parties, the 
issues raised in the suit relevant for the 
purpose of this appeal, were these ; Are 
the lands in suit covered by nisbkar 
upajibika as alleged by the defendant ? 
Can the plaintiff get khas possession of 
the suit lands? Can the plaintiff get 
any mesne profits? 

The Courts below decided the case 
against the contesting defendants in the 
suit, and directed khas possession to be 
delivered to the plaintiff with tlie excep- 
tion of lands in the possession of defen- 
dants 11 to 15. 
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In exhaustive judgmeots dealing with 
the evidence in the case, both document- 
ary and oral, the Court of brst instance, 
as also the Court of appeal below, came 
to the conclusion that the lands in suit 
■were not covered by the nishkar upaji- 
bika set up by the defendants. On this 
part of the case, the question raised 
before us related to this, that the onus of 
proof was wrongly placed on the con- 
testing defendants in the suit* so far as 
the existence of the nishkar right was 
concerned. We are wholly unable to 
give effect to the contention urged in this 
behalf and we agree in the view expressed 
by the lower appellate Court, that 
*the question on whom tho initial 
onus lay was of no importance, after the 
parties had full opportunity of placing all 
evidence in support of their respective 
cases. Strong comments were made, in 
support of this appeal, on certain docu- 
ments which negatived the right claimed 
by the oontesting defendants and the 
existence of the nishkar set up by them ; 
and it was said that the Court of Appeal 
was not right in holding that the khatian 
in favour of the defendants could not be 
deemed to be correct inasmuch as the 
sanad and the Hukumnama on which the 
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, 0 Dts dealing with interest in TOgard to the same 
both document- of which defendants 1 and 2 cou d 
of first instance, held entitled to resist the possession of 
ipeal below, came the plaintiffs as claimed by them m the 
the lands in suit suit. 

;he nishkar upaji- It would appear that some of t^ tenant 
mdants. On this defendants resisted tho plaintiffs cla,im 
I question raised for kbas possession claiming protection 
that the onus of from eviction under S. 11, Cl. (3), of the 
ced on the con- Patni Regn. {d of 1S19). It has been 
;he suit, so far as concurrently held by the Courts below 
ishkar right was that none of the tenants defendants 
ffholly unable to besides defendants 11 to 15 luid proved 
tion urged in this that he was a khudkast or resident culti- 
lie view expressed vating raiyat of the village in which tho 

ate Court, that lands of the Patni are situate ; and the 

lom the initial Court of Appeal below has held that inas- 

ortanoe, after the much as protection from eviction extended 
nity of placing all only to khudkast or resident cultivating 
their respective raiyats, before S. 195, Bengal Tenancy 
ts were made, in Act, was amended in the year 1928. the 
on certain docu- tenants defendants other than defendants 
the right claimed n to 15, although raiyats with rights of 
mdants and the occupancy, could not resist the claim for 
■ set up by them ; khas possession as made by the plaintiff's. 
I Court of Appeal The suit in which this appeal has arisen 
’ that the khatian was instituted on 2l3t December 1927 
ants could not be and tho amendment made in S. 195, 
nasmuob as the Bengal Tenancy Act, had no application, 
ama on which the Tho ,1 rst f.hiQ fiAnrfc ill 3 C W N 13 


defendants mainly based their title could 
not be treated as valid and genuine docu- 
meets creating a lakheraj. It was con- 
tended that there was other evidence, 
which supported the case for the defen- 
dants. It was not possible for us to ap- 
preciate the argnments advanced before 
us in this part of the case, as the Courts 
below have concurrently arrived at the 
conolasiou on all the evidence in the case, 
that the nishkar interest set up by the 
contestiug defendants had not been esta- 
blished and that the entry in the settle- 
ment record upon which the defendants 
relied could not therefore be held to be 
correct, Arguments based on some of the 
documents used as evidence in the case 
were advanced in support of the appeal ; 
but there can be no question that the 
conclusions on evidence, partly docu- 
mentary, are as much binding on us on 
in second appeal, as conclnsions on oral 
evidence. On the findings arrived at by 
the Courts below, on full consideration of 
all the evidence in the case, the plaintiffs 
in the suit had established their case be- 
fore the Court, that the lands in suit ap- 
pertained to the Patni taluk purchased 
Oy them, and that there was no nishkar 


(1) has a direct bearing on the case heforo 
us, so far as the application of S. 11, 
Cl. (3) of the Patni Regn. (8 of 1819) is 
concerned, and wo give effect to tho same. 
In our judgment, raiyats having rights 
of occupancy only in holdings were liablej 
to be rejected at the instance of tho auc- 
tion-purchasers in the position of the 
plaintiffs in the case before us, if they 
were not khudkast raiyats that is resident 
and hereditary oultivators of the lands 
in regard to which khas possession was 
claimed by the purchasers of a Patni at a 
sale for arrears of rent. This is the only 
view that could be taken under the law 
as it stood before the amendment of 
S. 195, Bengal Tenancy Act, in the year 
1928 ; and the decision of this Court 37 
C W N 4 (2) on which reliance was 
placed on behalf of the defendants res- 
pondents seeking to resist the plaintiffs' 
claim for kbas possession, entirely loses 
sight of the legal position of parties, so 
far as this part of the case before us is 
concerned. 

1. Jogeshwiir Alazumdar v. Abed Mahomod 
Sarkar, (1899) 3 C W N 13. 

2. Janaki Nath Nandi v. Amarendra Nath Bis- 
was, 1933 Cal 490 = 115 1 C 248=37 OWN .1 



2i Calcutta (Firm) Banwarilal v. B. B. & C. I. Ry. Co. (Bartley, J.) 193S 


The only other question that was raised 
in support of the appeal, was the one re- 
latinf* to the principle of assessment of 
mesne prohts in the case. In view of the 
position appearing from the judgments 
of the Courts below, that mesne profits 
were determined with reference to the 
kabuliats filed by the plaintiB’s and the 
contesting defendants, and the rents re- 
corded in the settlement khatians, we are 
unable to hold that in assessing mesne 
profits allowed to the plaintiffs, any wrong 
principle has been followed by the Courts 
‘below. The result of the decision arrived 
at by us on questions raised in this ap. 
peal, is that the appeal fails, and it is 
dismissed. The plaintiffs respondents are 
entitled to their costs in the appeal. 

R.M./r.K. Appeal dismissed. 
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Guha and Bartley, JJ. 

Firm, Banuarilal Jagannath — Plain- 
tiff — Appellant. 

V. 

B. B. <k C. I. By. Co., Ltd. — Defendant 
— Respondent. 

Appeal No. 1687 of 1932, Decided on 
5tli February 1935, from appellate decree 
of Special Sub-.Tudge, Assam Valley, 
Dist. Dibrugarh, D/- 14th March 1932. 

Railways Act (1890), S. 72— Suit against 
Railway Company for short delivery of tins 
of ghee from consignment — Contract embo- 
died in risk note // — Consignment a through 
consignment — Closed tins kept and wagon 
sealed and rivetted— Pilferage occurring in in* 
termediate station^Company's servants held 
not guilty of any misconduct— Evidence as 
to condition of wagon at intermediate sta* 
tion by company held not necessary. 

Miscouduct is not necessarily established by 
proving even culpable negligence. It is some- 
thing opposed to accident or negligence, and is 
the intentional doing oi something which the 
doer knows to be wrong, or which he does reck* 
lessly, not caring what the result may be. 

[P 26 C 1, 2] 

A sued D, a Railway Company, for recovery 
of a certain sum on account of short delivery of 
certain number of tins of ghee from the consign* 
ment booked on bis address. The contract bet* 
ween the parties was embodied in the risk note 
B which exonerated the company from all loss 
or damages to the consignment except on proof 
that such loss or dam. ; ' arose from misconduct 
on the part of th • s m of the Railway Com* 
pany; it was fv> tber provided that in case of 
non 'deli very of the whole of one or more 
packages forming part of the consignment such 
DOD-deliTcry not being due to accident to a train 
or to fire. company shall be bound to dis* 
close to the cox^eigner how the consignment was 
dealt with th* x^bout the time it was in pos* 


session or control of the company, and if ne- 
cessary, to give evidence thereof before the con- 
signor was called upon to prove misconduct but, 
if misconduct could not fairly bo inferred froob 
such evidence, the burden of proving such mis- 
conduct was to lie on the consignor. It was- 
found by the Court that the tins were placed 
in a wagon which was sealed and rivetted and 
that nothing more was required to ensure the- 
safety of the consignment which was a througlt 
consigum.mt. It was discovered oa an inter- 
mediate station that the seal bad been removed 
and some of the tins bad been pilfcrred: 

Held : that no misconduct on the part of the 
Railway servants could fairly be inferred from 
the established facts: [P 24 C 2; V 25 C 1, 2] 

Held further: that there was disclosure by 
the company of the manner in which consign- 
ment was dealt with while under their control,, 
within the meaning of the contract. LP 25 C 2} 

Held also: that it was not necessary in the 
case of through consigiiinent, for the company 
to give evidence as to the condition of the 
wagon at any intermediate stage of the journey^ 
which might be the case if question of tranship- 
ment was involved : 1933 Cal 742, J?c/. 

CP 25 C 2] 

A. C. Chatterjee and Bankisn Chandra- 
Ray — for Appellant. 

Ambikapada Chaudhnry and Bhabesh 
Narayan Bose— lot Respondent. 

Bartley, J . — This is an appeal by the 
plaintiffs against the dismissal, by the 
Court below of their claim for damages. 
The suit was against the Bombay, Baroda. 
and Central India Railway to recover 
Rs. 899-14-0, on tlie allegation of short 
delivery of 25 tins of ghee out of a con- 
signment of 63 tins booked to the plain- 
tiffs at Tinsukia from Malakbera station. 
The company denied liability, and the 
main issues for trial were whether the 
defendants were exempted from liability 
under the risk notes, A and H covering, 
the consignment and whether the plain- 
tiffs were entitled to sue. The Munsiff 
decided both points in favour of the 
plaintiffs, and decreed the suit. The Court 
of appeal below reversed these findings 
and dismissed the suit. Plaintiffs have 
appealed to this Court. The contract 
between the parties is embodied in risk 
note 3. It is a contract of carriage at a 
special reduced rate, in consideration of 
which the Company is exonerated from 
all liability for loss or damage to a con- 
signment, e.xcept on proof that such loss 
or damage arose from the misconduct of 
the servants of the Company. There is 
a proviso that in case of non-delivery of 
the whole of one or more packages form- 
ing part of the consignment such non- 
delivery not being due to accident, to a 
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train or to fire, the company shall be 
bound to disclose to the consignor how 
the consignment was dealt with tbrou^h- 
out the time it was in possession or con- 
trol of the Company, and if necessary, to 
give evidence thereof before the consignor 
is called upon to prove misconduct but, if 
misconduct cannot fairly be inferred from 
such evidence, the burden of proving such 
miscoDduot shall lie on the consigQor. 

Both Courts below have directed them- 
selves properly in regard to the evi* 
deoee adduced before them, but they 
differ in the conclusion derived from con- 
sideration of that evidence. The Munsiff s 
finding was that the defendants bad nob 
shown in what condition the wagon was 
at Kapasamohanta, (one of 22 stations 
between Gorakhpur where the consign- 
meat was Intact and Chapra where the 
loss was detected) and had therefore 
failed to disclose how they dealt with the 
consignment throughout the time, and 
were not protected under the risk note. 
The Court of appeal below held that no 
such evidence of examination of the 
wagons at intermediate stations was ne- 
cessary that the loss was due to pilferage; 
that no misconduct on the part of the 
Railway servants could fairly be inferred 
from the evidence showing bow the con- 
signmont was dealt with; that the onus 
of proof of misconduct therefore lay on 
the plaintiff and that it was not dis- 
charged. The suit was therefore dismissed. 

On appeal before us. the substantial 
contentions have been that the Court be- 
low should have inferred, from the evi- 
dence given on both sides that there was 
misconduct on the part of the Company's 
servants, and that there was no dis- 
closure, on the part of the Company, of 
the manner in which the consignment 
was dealt with such as would, under the 
terms of the contract throw the onus of 
proving misconduct on the present ap- 
pellants. In view of these contentions, 
reference was made before us to a number 
of reported oases, in which the question 
of misconduct was directly or incident- 
ally considered. Only one of these cases 
however is exactly in point 60 Cal 996 
U). In that case it was laid down, after 
an exhaustive review of the authorities 
on the point that 

Misconduet is not Deceasarily established bv 
proTiDg even calpablo negligence. It is som e’ 

Sundariee Kalidas 

IMS Cal 74a=li7 I 0 753=60 Cal 096. ’ 
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thing opposed to accident or negligence, and is 
the intentional doing of something which the 
doer knows to be wrong, or which he does reck- 
lessly, not caring what the result may bo. 

I concur in tliat view, and would adopt 
the definition given in that case. In the 
light of that definition, it certainly can- 
not be held on the findings of factarrivedj 
at by the Court of appeal below, on the' 
evidence that a fair inference of miscon- 
duct on the part of the company’s ser- 
vants can be made in the present case. 
It was found by that Court tliat the 
closed tins were placed in a wagon which 
was sealed and rivetted, and that nothing 
more was required to ensure the safety 
of the consignment, which was a through 
consignment. The wagon was intact at 
Gorakhpur. At Chapra, tlie offside of the 
wagon was open, the seal removed, and 
some of the contents missing. The rivets 
and seal had been cut and pilferage had 
taken place between Gorakhpur and 
Chapra. I see no reason whatever to 
dissent from the conclusion arrived at by 
the Court of appeal below, namely, that 
no misconduct on the part of the Bail- 
way servants can fairly be inferred from 
the established facts. It remains to con- 
sider the further contention raised on 
behalf of the appellants, that there was 
no disclosure by the Company of how the 
consignment was dealt with while under 
their control. 

There is in my view, no substance 
whatever in that contention. The duty 
cast on the Company was to show what 
was done by them in fulfilling their part, 
of the contraot — the carriage of the goods- 
from Malakhera to Tinsukhia. They 
proved that the goods were placed in a 
sealed and rivetted through wagon con- 
signed to Tinsukhia. it has been defi-:- 
nitely found that no additional preoau-^ 
tions are neoessary.in the case of through 
consignments. I cannot assent to the 
proposition that disclosure connotes thati 
the Company must, in the case of a through! 
consignment, be prepared to give evidence 
as to the condition of the wagon at any 
intermediate stage of the journey. The 
position might possibly be different if a 
Question of transhipment were involved, 
but on the facts found in the present case 
it must be held that there was disolosuro 
by the Company within the meaning of 
the contract. In the result this appeal 
fails and is dismissed with costs. 

Guha.J. — I agree. 

R.M./r.k. 


^peal disynissed. 
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E- C. Mitter, J. 

Baidi/a Pajidey and anoiher^ 

Petitioners. 


Dasi and others — Opposite 

Parties. 


Civil Buie No. 512 of 1935, Decided on 
10th December 1935, from order of Dist. 
Judge, Murshidabad, D.- 28th January 
1935. 

Bengal Tenancy Act (Sof 1885), S. 174 (1)— 
Application under S. 174 (1) for setting aside 
— Applicant obtaining attachment before 
judgment of property put to sale at rent 
aale but not obtaining decree, bas no locus 
standi to make application. 

The words of S. 174 (1) are pari materia with 
the provisions of 0. 21, R. 90- [P 2C C 2] 

The words *'wbose interests are affected by 
the sale*' are not limited to persons whose pro* 
prietary or possessory interests are affected. 
They also include persons whose pecuniary 
interests are affected by the sale. [P 27 C 1] 

A person who has obtained an attachment 
before judgment of property subsequently put to 
sale at a rent sale, but bas not obtained decree 
in bis suit before his application under S. 174, 
Cl. (1), for setting aside the rent sale, is note 
person whose pecuniary interests are affected 
by the sale and be bas therefore no locus 
standi to make and maintain tbe application 
under S. 171 (1) : 15 / C 668 and 1925 Cal 1103, 
Foil.; 1924 Cal 766 and 1934 Cal 477, DistiM. 

[P 27 C 1, 2 P 26 C 1] 

Bircndra Knynar De— for Petitioners* 

Gopendra Nath Das — for Opposite 
Parties. 


Order - — The question raised in this 
rule is whether tbe petitioners had the 
right to apply under S. 174, Cl. (l), Ben. 
Ten. .\ct, for setting aside a rent sale. 
.The facts are not disputed and tbe ques- 
"■tion raised before me is a pure question 
(of law and on that tbe question of juris- 
jdiction of the lower Courts depends. 
iBoth the lower Courts have held that 
■the petitioners have no locus standi to 
make and maintain the said application. 

Tbe petitioners before me obtained a 
mortgage decree against opposite parties 
Nos. 8 to 10. The preliminary* decree 
■was passed on oth January 1933 and the 
final decree was passed • hereafter. On 
6th January 1933 the petitioners made 
an application for attachment before 
judgment of some properties belonging to 
opposite parties Nos. 8 to 10 other than 
properties included in the mortgage and 
covered by the pr^liniinary mortgage- 
decree. The statement in that applica- 
tion was that t! ey obtained a preli- 


minary mortgage decree a day previously 
and there was no chance of the whole 
amount decreed being recovered by sale of 
the mortgage properties. They accord- 
ingly wanted an attachment of properties 
other than properties included in the 
mortgage, in order that they might be 
secured so far as their personal decree 
was concerned, a decree which they ex- 
pected to get. 

The notice was issued upon the oppo- 
site parties Nos. 8 to 10 to show cause 
why the said properties should not be 
attached before judgment. On 20th Feb- 
ruary 1934 the final order attaching tbe 
said properties before judgment was made. 
One of the properties so attached is the 
subject-matter of the present rule. Oppo- 
site parties Nos. 1 to 7, viz,, the Baner- 
jees and Roy Choudburis who were tbe 
landlords of opposite parties Nos. 8 to 
10 the Mitters, instituted a suit tore- 
cover rent and obtained a decree. They 
put up the rent decree into execution 
and a sale was held under the provisions 
of Chap. 14, Ben. Ten. Act, on 19th June 
1934 and the opposite party No. 11 Bala- 
ram purchased the defaulting tenure. He 
only appears in this Rule and opposes it. 
On I7th July 1934 the petitioners ap- 
plied under S. 174 (1) to set aside the 
rent sale by making the necessary depo- 
sit. On lith September 1934 they made 
an application in their mortgage suit for 
a personal decree under the provisions of 

O. 34. R. 6, Civil P. C.. but the proceed- 
ing started in that application was stayed 
by an order dated 13th November 1934. 
It is admitted that no personal decree 
has yet been passed against opposite 
parties Nos. 8 to iO and in favour of the 
petitioners. 

Section 174 (l) gives to two classes of 
persons, the right to make the applica- 
tion, viz., (l) the judgment-debtor in the 
rent suit and (2) any person whose in- 
terests are affected by the rent sale. The 
words of S. 174 (1) are pari materia with 
the provisions of 0. 21, R. 90, Civil 

P. C., because besides the judgment- 
debtors and persons entitled to share in 
the rateable distribution of assests, per- 
sons whose interests are affected by the 
sale, are given the right to apply under 
0. 21, R. 90 of the Code. The question 
therefore, is whether the persons who 
have attached before judgment the pro- 
perty put up to sale in execution of a rent 
decree, have the right to apply under 
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is 174. Ben. Ten. .\cfc. I agree with the 
decisions of this Court which have laid 


down that the words “ whose interests 
jare affected by the sale ” are not limited 
'to persons whose proprietary or posses- 
Isory interests are affected. They in- 
jclude also persons whose pecuniary m- 
•terosts are affected by the sale. The 
•question therefore, reduces itself to this, 
yiz., whether a person who has obtained 
an attachment before judgment but has 
not got a decree in his suit, is a person 
whose pecuniary interests are affected 
by the rent sale. There cannot be any 
.doubt on the authorities that a person 
who attaches the property put up at a 
rent sale, for the purpose of enforcing 


who applied to set aside the sale under 
0. 21, R. 90. was a person who hadsimplyj 
attached before judgment the property, 
the sale of which was sought' to bo set 
aside, but had not on the date of the 
application obtained a decree in his suits. 
In the first mentioned case Mookerjee, J.,| 
points out the distinction between an 
attachment before judgment and an 
attachment in execution of a decree, and 
this distinction is founded on tlie provi- 
sions of the statute itself. At p. 81 of 
the report be makes this observation : 

As was pointed out by Woodrofle, J., in the case 
of 33 Cal 639 (5) the object of an attachraoiit 
before judgment is simply to safeguard the 
property, so as to enable the plainlifl to reali,io 
the amount of bis decree if he should get one 


bis decree, is a person whose pecuniary ; • • ;.®“bsUDUally.^the 

interests are affected by the sale and he 
will have the undoubted right to make 
the application under S. 174. 

I am also of opinion that a person who 
has attached before judgment the pro- 
perty subsequently put up at a rent sale, 
and who before his application under 
S. 174, has obtained a decree in bis suit 
is also a person whose pecuniary inter- 
ests are affected by the rent sale. My 
reason is this that in accordance with 
the provisions of 0. 38, R. 11, such a 
person has not to apply for re. attach, 
ment of the property which has already 
been attached before judgment. Assoon 
as be gets a decree in the suit the attach, 
meat before judgment has the effect in 
the eye of law of an attachment in execu. 
tion of the decree. The cases of 51 Cal 
495 (1) and 38 C W N 172 (2) are of the 
latter type. The facts as reported in the 
judgments appear to be that the person 
■who made an application under 0. 21, 

B. 90, was a person who had obtained 
attachment before judgment in his suit 
but had before the application, obtained 
a decree. Those cases are, therefore, 

■distinguishable. The case before me is 
.governed by the judgment pronounced by 
a Division Bench of this Court in the 
case of 17 C W N 80 (3) and a decision 
of a single Judge in the case of 42 C L J 
^7 (4). Id both these oases the person 

1. Dhirendra Nath Roy v. Kaoini Kumar Pal. 

1924 Oal 786=84 I 0 119=51 Cal 495. 

2. Gopmath Hatishchandra y. Kukati Ptolap 

Chandra Sabo, 1934 Oal 477=162 1 0 219= 

88 0 W N 172. 

3. Jogendra Nath Ohfttterji y. Monmatha Nath 

GhoM. {1918) 16 I 0 668=17 OWN 80. 

Saroda KantaDutt» 1925 

Cal 1108=89 i 0 688=49 C Ii J 87. 


in the case of 88 Cal 448 (G) where the disimotiOQ 
between the two kinds, ot attachments, namely 
o( attachment before judgment and attacbment 
in execution, was explained, and it was pointed 
out that the objects for which the two kinds 
of attachments are made are entirely difierent. 
An attachment prior to decree is not an attach* 
ment for tbo enforcemeut of the decree, but 
it is a step taken merely for the purpose of 
preventing the debtor from denying orobstruct* 
log such enforcement when the decree subse* 
quently passed shall be sought to be executed. 
An attachment after decree, on the other hand, 
is an attachment made for the immediate pur* 
pose of carrying the decree into execution, and 
it presupposes an application on the part of the 

decree*holdar to have bis decree executed 

The position of a person who has obtained an 
attachment before judgment and has not yet 
obtained a judgment, is that he has a chance 
of obtaining a judgment for the satisfaction 
whereof be is entitled to proceed against tbo 
property given to the Court by way of security. 
He has nodoubtedly no present interest which 
is afiected by the sale. 

As I read this judgment I Snd that the 
principle is this : When an attaohment 
is affected in exeoation of a decree, that 
attachment is effected with the imme- 
diate object of getting satisfaction, that 
is to say, the attaching creditor is a per- 
son pecuniarily interested in the at- 
tached property ^vhich is to be the means 
for getting the money which the decree 
directed the judgment-debtor to pay. 
^Vher6as in a case of attaohment before 
judgment he has not got any existing 
pecuniary interest, the object of that 
attaohment being merely to prevent the 
judgment-debtor from harassing him fur- 
ther if. and only if, he obtains a decree. 
On this principle I hold, apart from the 

5. Sewdut Roy v. Sree Canto Maily, (1906) 83 

Cal639=lOCWN 634. 

6. Basiram Halo v. Kattyani Debl. (1911) 88 Cal 

448=10 I C 805=16 OWN 796. 
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question that the decision in the case of 
17 C W N 80 (3) is binding on me, that 
a correct view has been taken of the 
legal position of the petitioners before 
me, by the Courts below, I therefore, 
discharge this Buie, but in the circum- 
stances, I make no order for costs. 

B.M./R.K. Buie discharged. 
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Guha and Bartley, JJ. 

Jagadisiiari Deli and others — Defen- 
dants — Appellants. 

V. 

Tinkari Bibi and others — Respondents. 

Appeal No. 1667 of 1932, Decided on 
22nd January 1935, against Appellate 
decree of Addl. Dist. Judge, Dinajpur, 
D/. 25th April 1932. 

Civil P. C. (1908), S. 149, O. 33. R. 2— 
Application for leave to sue es pauper con* 
laining all particulars required in plaint is 
plaint — Refusal by Court to grant permission 
to sue as pauper does not amount to rejec* 
tion of plaint — Court can under S. 149» 
extend time for payment of courbfees on 
plaint. 

A documeDt mentioned as an application for 
permission to sue as pauper in 0. 33, B. 2, 
which contains all the particulars that (be law 
requires to be given in a plaint and in addition 
a prajer that the plaintifl might be allowed to 
suo as a pauper is a plaint required to be filed 
in a suit and the refusal by the Court to grant 
the prayer of the plaioiif! to sue as a pauper 
and the termination of the proceeding in the 
matter of granting or refusing leave to sue as a 
pauper, does not amount to rejection of plaint. 
The plaint still continues to be before the 
Court and it is a document on which proper 
court*fees bad not been made by virtue of the 
refusal of the prayer of the plaintiff to sue as a 
pauper, and the Court can under 8. 149 extend 
time for the payment of conrt'fees on the 
plaint : C I A 126 and 9 Pat 489, Poff.; 24 Cal 
889; 20 Dovi 508; 9 Bom LB20i ; 18 I C 518 
and 1983 Nag 237, not Foil. [P 29 C 1) 

Krishna Kamal ^oitra — for Appellant. 

Girija Prasanna Sanyal, Sonrindra 
Narayan Ghose and Bankim Chandra 
Bay — for Hespondents. 

Judgment. — This is an appeal by 
some of the defendants in a suit brought 
by the plaintiffs for recovery of joint 
possession to the extent of a seven-annas 
share in the lands described in the 
plaint, on declaration of their title. The 
suit as instituted Nvas necessitated by an 
order passed against the plaintiffs under 
0.21, It. 100, Civil P. C. It appears 
that tliere was an application made by 
the plaintiils to the Court for permission 
to sue as paupers, the application was 
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made on 7th June 1926, within the* 
period of limitation prescribed for ther 
institution of a suit of the descriptioni 
contemplated by Art. ll-A,Sch. 1, of the* 
Indian Limitation; it contained all the 
materials necessary for a plaint, and the 
application was in accordance with the^ 
rules prescribed for presentation of an 
application for leave to sue as a pauper. 
The application for leave to sue as pauper 
was refused on 30th January 1928, and^ 
on 8th February 1928, time was allowed 
by the Court for payment of court.fees 
payable on the plaint which was consi- 
dered by the Court to have been filed on 
7th June 1926. The plaint was subse- 
quently registered by order of the Court, 
on payment of court-fees as directed od> 
4th April 1928. 

The suit as registered on payment ot 
court-fees was resisted by the contesting 
defendants, the appellants in this Court, 
on the ground of limitation; it was 
pleaded in defence that the suit was 
barred by one year's limitation from the 
date of disposal of tlie claim made by the 
plaintiffs under 0. 21, R. lOO, Civil P. C. 
There was another ground on which the 
suit was contested by the defendants; it 
was on this ground that the plaintiffs 
had no title to the lands in suit inasmuch 
as the same had been completely extin- 
guished by a sale in execution of a decree 
for rent in respect of a tenancy which 
was fully represented by the defendants 
in the suit for rent. The Courts below, 
negatived both the defences raised by 
the contesting defendants and agreed in> 
passing a decree in favour of the plaintiffs 
as prayed by them in the suit. 

The question whether the title of the* 
plaintiffs had passed by the sale in exe- 
cution of the rent decree, is concluded by 
the findings concurrently arrived at by 
the Courts below and cannot be allowedt 
to be agitated in this appeal. The plain- 
tiffs on the findings on evidence come to 
by the lower Courts were entitled to a 
decree as claimed by them in the suit if 
their claim was not barred by limitation. 

The decision of the Caurts below on> 
the question of linxitation was challenged’ 
in this appeal on the ground that the 
plaintiffs' suit should be regarded as 
having been instituted on the date on. 
which court-fees were paid, and not onj 
the date on which the application to sue 
as pauper was filed; it was argh^fi that 
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the application for leave to sue as a 
pauper having been rejected on 30th 
January 1928. and the proceedings in 
that connection having terminated on 
that date, there was no case pending 
before the Court and the Court had no 
power under S. 149, Civil P. C., to grant 
any time or extend the time for payment 
of court-fees on the plaint. 

In our judgment, the position must be 
recognized as settled by the pronounce- 
ment of their Lordships of the Judicial 
Committee of the Privy Council in the 
case of 6 I A 126 (l), that the document 
mentioned as an application for permis- 


204 (5): 18 I C 518 (6): 1933 Nag 237 (7). 
Some of these decisions, it would appear, 
were given before the provisions con- 
tained in S. 149, Civil P. C., were en- 
acted; in others, not only the provisions 
of S. 149 of the Codo, but also the pro- 
nouncement of the Judicial Committee in 
6 I A 126 (l), case referred to above, 
which has a direct bearing on the question 
of limitation raised in the case before us, 
were not kept in view. 

In the result, the appeal is dismissed 
with costs. The decision and decrees of 
the Courts below are affirmed. 

B.M./rK. Appeal dismissed. 


sioQ to sue as a pauper in 0. 33, R. 2, 
Civil P. C., which contains all the parti- 
culars that the law requires to be given 
in a plaint and in addition a prayer that 
the plaintiff might be allowed to sue as a 
pauper, is a plaint required to be filed in 
a suit, and the refusal by the Court to 
grant the prayer of the plaintiff to sue as 
a pauper, and termination of the proceed- 
logs in the matter of granting or refusing 
leave to sue as a pauper, does not amount 
to rejeotion of plaint, so far as the plain- 
tiff was concerned. If the position under 
jthe law is as it must be held to be the 
case that the plaint was before the 
Court, and it was a document on which 
proper oonrt-fees had not been made by 
virtue of a refusal of the prayer of the 
iplaintiff to sue as a pauper, the provi- 
sions of S. 149, Civil P. C., could come to 
the assistance of the plaintiff. The view 
taken by the Patna High Court in the 
<5a8e of 9 Pat 439 (2), which follows 
closely upon, and gives effect to the pro- 
Donnoement of the Judicial Committee in 
b 1 A 126 (1), referred to above, is in our 
jndgment, the correct view of the law, 
applicable to the facts of the case before 
ys, so far as the question of limitation 
involved in it goes; and we have no hesi- 
tation m agreeing with the same. 

In the course of argumeut reference 
was made to decisions in oases mentioned 

AM 24 Cal 

(3): 20 Bom 508 (4); 9 Bom L R 

^ Ii897) 


5. Kd^havlal Hiralal v. Mayabbai Pram Chand* 

(1907) 9 Bom L R 204. 

6. Mg Wa Tba v. Abdul Gant Osmao, (1918) IS 

10 518. 

7. Protap Cband v. Atmaram, 1983 Nag 237^ 

147 I 0 732. 
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R. C. Mitter, J. 

Ram Char an Ckakraburty — Plaintiff— 
Appellant. 

V. 

Raj Kumar Ckakraburty — Defendant 
— Respondent. 

Appeal No. 1836 of 1933, Decided on 
6tb February 1935, from appellate decree 
of Sub-Judge, Khulna, D/- 30th April 
1932. 

Landlord and tenant — * Rent Suit for** 
Kabuliyat executed by tenant providing that 
tenant is to deliver certain quantity of paddy 
every year^ln case of default landlord is en* 
titled to realize amicably or by suit *ticca' 
sum of Rs. 20 per year with interest— Default 
by tenant— Landlord is entitled to Rs. 20 per 
year with interest and not to value of paddy 
at market rate at date of suit. 

Whore a kabuliyat executed by a tenant states 
that it is a kabuliyat for land let out at a pro* 
duce rent and provides that the tenant will 
have to deliver certain quantity of paddy every 
year and that in case of failure to deliver the 
paddy, the landlord would be entitled to realize 
amicably or by suit the 'tioca' sum of Rs. 20 
with interest, and there is no provision for 
what is termed *Bari', the landlord is only en* 
titled to payment in default o! delivery of paddy 
to Rs. 20 per year with interest as stipulated 
for in the kabuliyat and not to the value of tho 
quantity of paddy fixed, calculated at t^ 
market rate at the date of the salt. The word 
'ticca’ means 'fixed in perpetuity*. [P 30 0 I] 

R. N. Ray and Nagendra Kumar Dutt 
~for Appellant. 

Srish Chandra Dutt — for Respondent. 

Judgment.— This appeal is on behalf 
of the plaihtiff and arises out of a suit for 
recovery of rent. The question between 
the parties is whether the plaintiff is en- 
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titled to recover at the present market 
rate the value of G bishes of paddy or at 
the rate of Rs. 20 per year. The present 
market value of 6 bishes is Rs. 70. The 
Court of first instance decreed the suit at 
the amount claimed by the plaintiflf giv- 
ing the defendant a credit to the extent 
of Es. 20 on account of payment. The 
learned Subordinate Judge on appeal has 
held that the plaintiff is entitled to claim 
only at the rate of Rs. 20 per year. The 
rights of the parties are governed by the 
terms of a registered kabuliyat dated 4th 
Baisakh 1295. The kabuliyat begins and 
ends by saying that it is a kabuliyat for 
lands let out at a produce rent. After 
stating that the tenant will have to deli- 
ver 6 bishes of paddy every year, it pro- 
ceeds on to state that if the tenant fails 
to deliver the paddy, the landlord would 
be entitled to realize amically or by suit 
, the ticca sum of Rs. 20 with interest at the 
irate of Re. 1 per month. The use of the word 
I'ticca’ gave rise to controversy between 
the parties. The learned Subordinate 
Judge relying apparently on one of the 
meanings given to that word by Wilson 
in his Glossary came to the conclusion 
that ‘ticca’ means ‘fixed in perpetuity’. 
In this respect, he is certainly supported 
by Wilson and I cannot say that the in- 
terpretation of the word ‘ticca’ given by 
the learned Subordinate Judge is a wrong 
.interpretation. 

I do not however wish to rest my judg- 
ment on that point alone. According to 
the terms of the kabuliyat which I have 
quoted above, the parties themselves pro- 
vided for the case where the tenant would 
fail to deliver the paddy. It is stated 
that the landlord would be entitled to 
realise the sum of Rs. 20 with interest at 
the rate of Re. 1 per month. The parties 
therefore contemplated that in case of 
non-delivery of the paddy, the landlord 
would be entitled to claim only the money 
mentioned in the kabuliyat and that with 
a certain rate of interest. It is significant 
that on non-delivery of paddy, there is no 
stipulation of interest being calculated 
in terms not of kind, that is, there is no 
provision for what is termed Bari . In 
my view therefore on a fair reading of 
the kabuliyat the landlord is entitled to 
payment, in default of delivery of paddy 
of Rs. 20 per year with interest as stipu- 
lated for in the kabuliyat. The result is 
that this appeal is dismissed with costs. 

K.M, R.K, Appeal dismissed. 
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R. C. illTTER, J. 

Sasi Kanta Acharjee Bahadur and 
others — Defendants — Appellants. 

V. 

Lechoo Sheikh — Plaintiff and others — 
Respondents. 

Appeal No. 157 of 1933, Decided on 
26th March 1935, from .\ppeUate decree- 
of Sub-Judge, 4th Court, Mymensingh,. 
D - 13th September 1932. 

Bengal Tenancy Act (8 of 188S), S. 14 6- A (3) — 
Rent suit — Defendants fulfilling requirements, 
of any of four clauses in sub-S. 3, shall be 
taken to represent entire body of cosbarers. 

If the defendants in a rent suit fulfil the 
lequiremeots of any of the four sub-Clanses in 
the Sub-S. 3 of S. 14G-A they should be taken 
to be representing the entire body of cO'sbarer 
tenants in the tenure or the holding. 

[P 31 C 1) 

Jogesh Chandra Roy and Sachindra 
Kumnr Roy — for .Appellants. 

Judgment. — This appeal is on behalf 
of defendants 1, 2 and 3 in a suit insti- 
tuted by the plaintiff for a declaration 
that his interest is not affected by the 
sale in execution of a decree for rent 
obtained by defendants 1, 2 and 3 against 
one -Abdul. .At the said sale, defendants' 
1 to 3 purchased the property. It is 
admitted that one Sadhu Khau held a 
jote at a rental of Rs. 13 a year under 
one Krishna Sundar Bhowmik. This 
jote has been recorded in khatian No. C4. 
Defendants 1 to 3 have purchased the 
interest of Krishno Sundar Bhowmik. 
Oq the death of Sadhu, the jote was in- 
herited by bis widow Sowa Bibi and four 
sons Abdul, Ebrahim, Nasar and the 
plaintiff Lachoo Sheikh. In the year 
1921, two kabuliats were executed in 
favour of the landlords one by Nasar, 
one of the sons of Sadhu Khan and the 
other by Abdul. In the kabuliat Abdul 
stated that he was executing the kabuliat 
on behalf of himself, his mother Sowa 
Bibi and his brothers, the plaintiff and 
Ebrahim. In the year 1930, defendants 
1 to 3 sued for rent. They made Abdul 
a defendant but the plaintiff was not 
made a defendant. Defendants 1 to 3 
obtained a decree and in execution of 
that decree have purchased the property. 
The plaintiff comes to Court on the 
allegation that that was not a rent de- 
cree at all inasmuch as he had not been 
made a party defendant. The answer of 
defendants 1 to 3 is of a two-fold char- 
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acter. Firstly, they stated that Abdul 
did in fact represent the tenancy with 
them inasmuch as he represented bis 
other co-sharers in executing the kabu- 
liat in the year 1921. Secondly, they say 
that in any event, the suit was a properly 
constituted suit and the decree obtained 
therein by them was a rent decree having 
regard to the provisions of S. 146-A, 
Ben. Ten. Act. So far as the first point 
is concerned, the Court of appeal below 
has recorded a finding that in executing 
the kabuliat in the year 1921, Abdul did 
not represent his other co-sharers. 

On the second ground, namely, as to 
whether the suit of the year 1930 had 
been framed in accordance with the pro- 
visions of S. 146 A, Ben. Ten. Aot, the 
learned Subordinate Judge construes the 
section and bolds that the four clauses of 
Bub-S. 3 of S. 146.A must be taken toge- 
ther and they cannot be taken in a dis- 
junctive way. For the purpose of suppor- 
ting bis conclusion, he noticed the word 
‘and’ before Cl. 4, of the said sub-section. 
Sub-S. 2 of S. 146-A provides that not- 
withstanding anything contained else- 
where either in the Bengal Tenancy Aot 
or in any other law, a decree for arrears 
of rent of a tenure or bolding and a sale 
in execution of such decree shall be valid 
against all co-tenants whether they have 
been made parties defendants to the suit 
or not and against the holding in the 
manner provided in Ch. 14 if the defen- 
dants to the suit represented the entire 
body of co-sbarer tenants in the tenure 
or holding for the rent for which the 
suit is brought. Then sub-S. 3 ‘enum. 
erates the circumstances under which 
the entire body of co-sharer tenants 
may bo deemed to be represented by the 
defendants in a suit for recovery of rent. 
Four circumstances are noticed in ‘the 
sub-section each being the subject-matter 
of a separate clause. A reading of the 
clauses would show that if the defendants 
in a rent suit fulfil the requirements of 
any of these four sub-clauses they would 

be taken to be representing the entire 
body of co-sharer tenants in the tenure 
or holding. This is the construction 
which I put upon this sub-section but 
inasmuch as the learned Subordinate 
Judge had put a different construction 
upon the said sub-section he did not 
record necessary findings. But as my 
construction of the section -does not agree 
With the construction put by the learned. 
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Subordinate Judge, I am of opinion that 
the case cannot be disposed of without 
recording proper findings on the materials 
on the record. If the learned Subordi- 
nate Judge finds that Abdul came within 
any of the clauses of sub-S. 3, be would 
hold that the holding had passed to 
defendants 1 to 3 in execution of the 
decree for arrears of rent and would dis- 
miss the plaintiff's suit. If he finds on 
the materials on the record that Abdul 
did not fulfil any of the conditions stated 
in any of these four clauses, he would 
give the necessary declarations in favour 
of the plaintiff. But in making the de- 
clarations be would specify the interest 
which the plaintiff has in the tenure. 

The result is that this appeal is al- 
lowed. The decree of the learned Sub- 
ordinate Judge is set aside and the case 
is remanded to the lower appellate Court 
for being dealt with in accordance with 
the directions given above. Costs will 
abide the result. 

R.M./r.K. Case remanded. 
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Derbyshire, C. J. and Mdkerji, J, 

Amina Bibi — Defendant — Appellant. 

V. 

Akshoy Kumar Sen — Plaintiff— Res. 
pondent. 

Appeal No. 130 of 1930, Decided on 
18th January 1935, against original decree 
of Sub-Judge. 2nd Court, 24.Pavganas. 
D/. 26th April 1930. 

(a) Civil P.C. (1908). O. 41. R. 27-Appe|. 
Ule Court under R. 27 must require addi- 
tional evidence to be produced — R. 27, does 
not enable it to receive additional evidence. 

0. 41, B. 27, merely enjoins that the appellate 
would require the additional evidence to be pro- 
duced to enable it to pronounce judgment. 

[P 82 0 1 ] 

Where an appellant applies for reception of 
certain document at the stage of appeal, 0 . 41 , 
R. 27, does not enable the appellate Court to re- 
ceive the document as additional evidence even 
though it finds that notwithstanding the exer- 
cise of duo diligence on his part, the documents 
were not within the appellant's knowledse- Si 
Bom 381 (P 0) and 1931 P C 148, Bel. on.' 

32 0 13 

(b) Adverse Possession— AquitUion of title 
—Clear and definite evidence as to different 
poinis of limo ii necetsory. 

Where a question of acquisition of title by ad- 
Tn ® P®!“ssion has to be determined a clear 
fall and definite evidence relating to the diffor- 
ent points of time should be required. 

[P 32 C 2) 
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Sarat Chandra Bose, Apurba Charan 
2IuJcherji and Diirga Charan Boy Chow- 
dhur)j — (or Appellant. 

Bijan Knmar Mukherji and Manilal 
Bhaiiacharji — for Respondent. 

Mukerji, J. — In this appeal which 
has been pressed only as regards item 1 
of property namely plot No. 1 of the 
scliedule to the plaint the substantial 
question in controversy, such as it was 
before the Court below, was whether that 
property was originally acquired by one 
Ijjatannessa Bibi or had belonged previ- 
ously to her father Nasirulla. By reason 
of some documents which the appellant 
has discovered during the pendency of 
the appeal the question has been placed 
before us for our consideration in a some- 
what altered form namely whether it 
had not belonged to Ijjatannessa Bibi’s 
mother who is said to have been one 
Mariam Bibi. The appellant has applied 
for the reception of the said documents 
as evidence at this stage. 0. 41, R. 27, 
of the Code as explained by the decisions 
of the Judicial Committee in the cases of 
34 I A 115 (1) and 58 I A 254 (2) would 
not enable us to receive these documents 
as additional evidence, even though we 
may find that notwithstanding the exer- 
jcise of due diligence on her part the 
Idoouments were not within her know- 
ledge, which is the only ground on which 
the appellant takes her stand for her 
application — such a condition legitimately 
forming a ground for an application for 
review. The rule so far as it is partinent 
here, enjoins that the appellate Court 
would require such evidence to be pro- 
duced to enable it to pronounce judgment. 
The application such as it is, namely, an 
application by the appellant for receiving 
additional evidence must accordingly be 

^^Ve have beard the appeal on the mate- 
rials that are on the record. The earliest 
document relating to the property that 
we have before os is the kabuliat of Ijja- 
tannessa dated 1852 (Ex. l). That docu- 
ment according to plaint was the foun- 
dation of her title. We find however 
that when on a false allegation that Ijja- 
tannessa had died, her son Fa/.lur Rahman 
applied for a Redemption Certificate in 

1B89. a patta dated 4t h February 1873, 

1 Kcssowjrissnrv.O. fp. By. (1907) 31 Bom 

381=34 I A 115 (P 0). liQ— 132 T 

2 .ParB 0 lim v LM ^ 

C721='-8i ‘ ;0 Pat 054 (P t'). 


in favour of Ijjatannessai in connexion 
with this very property was &\ed by him. 
There was then a proceeding as the re- 
sult of which upon a compromise between 
the mother and the son the Eedemption 
Certihcate (Ex. 12) was issued in favour 
of Fazlur Rahman. The importance of 
the aforesaid facts seems to have been lost 
sight of at the trial; neither the parties 
nor the Court having referred to them at 
any stage of the trial. Before any deci- 
sion can be pronounced with confidence, 
it is, in our opinion, necessary that there 
should be a further investigation into 
these facts, the parties being allowed to 
adduce'all such evidence as they may and 
as would bear upon the history of the 
holding up to the date of the said Re- 
demption Certificate. It is only fair to 
refer to another aspect of the case to 
which the plaintiff-respondent has refer- 
red and which would arise for considera- 
tion in case it be held that the original 
acquisition of Ijjatannessa on which the 
plaintifl has rested his title is either 
negatived or not established. It has 
been argued on bis behalf that in that 
event there are enough findings of fact in 
the judgment appealed from on which it 
may be held that Ijjatuonessa and her 
descendants bad acquired a good and in- 
defeasible title by adverse possession. 
The findings, such as they are, are in res- 
pect of facts which would be sufEcient to 
indicate that she and her descendants 
were the sole owners. But when a ques- 
tion of acquisition of title by adverse 
possession has to be determined much 
clearer, fuller and more definite evidence 
relating to the different points of time 
have to be brought in. The evidence, 
such as it is, as bearing on the question 
of title by adverse possession, is in such 
a state that no definite opinion, one way 
or the other, can be pronounced. Tbe 
parties should be allowed to adduce such 
evidence on this point also as they may 
desire to do. 

We therefore set aside the decree ap- 
pealed from and send the case back to 
the Court below to hold a further trial, 
allowing tbe parties to adduce further 
evidence on the two points noticed above. 
The appellant has not pressed her app^l 
in 80 far as it relates to Plot No. 2 of the 
schedule to the plaint. The appeal as re- 
gards that plot will stand dismissed. 
The appellant in our judgment was pn 
marily to blame for the insuffloienoy o£ 
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j WB accord, fuiailed all the requirements of law.i 

the record and we acco g^bsequently they issued a prospectus m: 

Bengali, substantially identical with the 


ingfy order that she shall pay the costs 
•of this appeal to the respondent. Let 
the additional papers which are now 
sought to be filed be sent to the lower 
■Court along with the record of this case. 

Derbyshire. C. J.— I agree. 
r.M./r.K. Order accordingly. 
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GUHA AND Bartley, JJ. 

Emperor 

V. 

Bengal Salt Co. Ltd. and others 

Govornmont Appeal No. 6 of 1935, De- 
cided on 25th November 1935. 

Companies Act (19 13), Si, 92, 5 and ^^3— 
Proipeclut filed in English before Regiitrer 
—Subsequent prospectus issued in Bengali 
without being ^iled before Registrar— Pros- 
pectus found not to contain certain parti* 
culars required by S. 93 and not to be verba* 
tiro translation of English prospectus — Coro* 
plaint by Registrar under S. 92 (e)— Accused 
held liable to be convicted under S, 92 (5)^ 
Question involved being of importance High 
Court held could not refuse to interfere. 

B filed a prospectus (uiflllmg all requirements 
oi law in the office ot the Registrar, Joint Stock 
Companies, and subsequently issned a prospec* 
tUB in BengaU. It was ioond that the pros* 
pectus in Bengali did not contain certain parti* 
culars required by 8. 93, Companies Act, and 
was not a verbatim translation o( the EngUsli 
prospectus. The Registrar filed a complaint 
under 8. 92 (5) on the ground that the Bengali 
^prospectus bad been issued without having 
^eo filed before him. The Magistrate holding 
the offence to be purely technical and omission 
not culpable acquitted R : 

Held' that R was liable to be convicted under 
S. 92 (6), Companies Act. That the proceedings 
were mitiatod by the Registrar and not a 
private person and as the question involved was 
one of great importance in view of the scope of 
the Act and of necessity in the interest of the 
community of the strictest observance of its 
provision, the High Court could not refuse to 
interfere. [P 88 C 1, 8] 

Khundkar — for the Crown, 

S. C. Taluqdar, Manindra E. Bose, 
Mahendra N. Uitra aniJitendra Kumar 
Kespondents. 

Bartley, J. This is an appeal by the 
Legal Remetnbraacer, Bengal, against the 
acquittal of the respondents on a charge 
under 8. 92 (5), Companies Act. 

The facts are that the respondents 
filed a prospectus in English in the office 
of the Registrar, Joint Stock Companies, 
on 12th July 1931. This prospectus 
1936 C/5 & 6 


English Prospectus, but which did not 
contain certain particulars required byi 
S. 93 of the Act. A copy of this docu- 
ment was forwarded by a private person, 
to whom it had been sent, to the Regis- 
trar, who thereupon filed a cotpplaiDt 
under S. 92 (o) of the Act before the 
Chief Presidency Magistrate onthegroundi 
that the Bengali prospectus had beeQ| 
issued without leaving been filed before 
him. The learned Magistrate lield that 
in effect the Bengali copy had been filed, 
that the offence was purely technical and; 
that the omission was not culpable. He 
acquitted the accused. 

We are of opinion that the view taken 
by the learned Magistrate was wrong. 
What was filed before the Registrar was 
a prospectus in English. The prospectus 
on which this prosecution is based was 
in Bengali and was not a verbatim trans- 
lation of the English document. It did 
not in fact contain certain particulars 
specified in the English prospectus and 
required by law under S. 93 of the Act 
to be included in every prospectus issued 
on behalf of a company. The issue of 
such a document was clearly in contra- 
vention of S. 92 of the Aot. 

It was urged before us that this is not 
a case in which the High Court would 
interfere with an acquittal, in that the 
proceedings were initiated by a private 
individual. 

This of course is not strictly true, as 
the complaint was made by the Registrar 
though the information reached him from 
a person to whom the prospectus was 
sent. Moreover the question involved ip 
this case is one of great importance in 
view of the scope of the Aot under oon- 
sideration and of the necessity, in the 
interests of the community, of the stric- 
test observance of its provisions. We 
therefore oonsider that we ought not to 
give effect to any such argument or refuse 
to interfere when, in our opinion, there! 
has been a contravention of the law. Wei 
must therefore set aside the order of 
acquittal and direct the conviction of the 
respondents under S. 92(5), Companies 
Act. 

We do not however think it neoessiiry 
to impose any further penalty on the 
respondents. The offence was undoub- 
tedly technical in that a prospectus had 
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been filed and that the Bengali prospec. 
tus issued was, except for the omission of 
certain particulars, a translation thereof. 
The respondents are accordingly warned 
and discharged. 

Guha> J. — I agree. 

R.M./R.K. Order accordingly. 
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R. C. Mitter, J. 

^ahendra Narayan Boy Chaudhury 
and others — Appellants. 

V. 

Dakshina Banjan Boy Chaudhury and 
others — Respondents. 

Appeal No. 2417 of 1932, Decided on 
19th March 1935, from appellate decree 
of Sub-Judge, 2nd Court, Faridpur, 
D/- Slst August 1932. 

(a) Hindu Law — Succes$ion^Stridh«n 
Female inheriting ttridhan does not get ab* 
solute intere$t in it. 

I If a female inherits stridhao property, she 
does not get an absolute interest in it. 

[p 35 c n 

(b) Adverse Possession — Assertion of right 
^Assertion of right made during life-time 
of female holder holding life estate is of no 
avail as against reversioners. 

So long as a female holding a life estate in 
certain property is alive, the reversioners who 
are entitled to succeed to the property have no 
right to get possession of it, and any assertion 
of right made during the lifetime of the female 
bolder is of no avail as against the reversioners 
whose interest accrues on the death of the 
female. [P 86 C 1] 

(c) Adverse Possession — Cotbarer in posses- 
sion of whole joint property — His possession 
is not adverse in absence of assertion of 
hostile title by him to knowledge of co- 
sharers. 

If a cosharer is in possession of the whole of 
the joint property, the possession would ordi- 
narily be referred to a lawful title. It would 
not be adverse against bis co-sharer, unless 
there bo an assertion of hostile title by him to 
the knowledge of bis cosbarers : 1016 PCI, 
Bel on. [P 86 C 2] 

Naresh Chandra Sen Gupta and Bama 
Prosanna Sen Gupta— for Appellants. 

Gopal Chandra Das and Navadwip 
Ch. Saha — for Respondents. 

Judgment. — This appeal is on behalf 
of defendants in a suit instituted by the 
plaintiffs for declaration of title to a cer. 
tain property and for recovery of posses, 
sion. Tlie Court of first instance granted 
the plaintiffs a decree for eight annas 
share and dismissed their claim W'ith 
regard to the remaining portion of the 
property. The plaintifis and the defen- 
dants being both dissatisfied with the 


decree passed by the trial Court preferred 
appeals which were heard together by 
the Subordinate Judge, Second Court, at 
Faridpore. The learned Subordinate Judge 
dismissed the defendants’ appeal but aU 
lowed the plaintiff's appeal, A decree 
has accordingly been passed which is 
entirely in favour of the plaintiffs. The 
defendants have preferred this appeal 
against the decree made by the Subordi- 
nate Judge, second Court, Faridpore. To 
follow the controversies between the par- 
ties the following facts have to he stated. 
The property which is the subject*raatter 
of the dispute, that is to say the share of 
the property which is the subject-matter 
of the dispute, originally belonged to one 
Krishna Chandra Banerjee. He married 
twice. By his first wife he had a daughter 
named Digambari and by his second wife, 
Uma Sundari, he had another daughter of 
the name of Sushila. During his life-time 
Krishna Chandra Banerjee made a gift of 
half of the properties to his wife Uma 
Sundari who survived her husband. On 
the death of Krishna Chandra Banerjee. 
Uma Sundari was in possession of the 
eight annas share of the property in suit 
as an heir of Krishna Chandra Banerjee 
and the remaining eight annas on the 
basis of the gift made to her by her bus- 
band. Sbe died in the year 1301 and on 
her death the share which had been 
gifted to her devolved upon her daughter 
Sushila. The share which belonged to 
Krishna Chandra Banerjee at the time of 
his death was inherited by both of hie 
daughters, Digambari and Sushila. Su- 
shila died in the year 1309 and this 
position is accepted that on her death 
the eight annas share which she inherited 
from her mother as her Stridhan pro- 
perty passed to the brother’s sons 
of Krishna Chandra Banerjee, their 
names being Probbat, Jagat and Gopal. 
The other eight annas share of the pro- 
perty which devolved upon Sushila 
and Digambari by inheritance vested in 
Digambari alone by survivorship. It ap- 
pears that before the death of Sushila a 
suit had been instituted by a third party 
to recover a sum of money from Sushila, 
Digambari and other persons and a de- 
cree was passed with Sushila appearing 
as one of the defendants. In 1904, this 
decree w'as put into execution and the 
property in suit was purchased by one 
Kailash Chandra. It does not appear 
whether the legal representatives of Su- 

j 
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by her from her lished one of the items had been amalga- 


sbila in respect of the property inherited 
by her from her mother as Stndban were 
represented in the execution prooeedinoS 

°'lf they were represented in the e^ec^- 
tion proceedings then the effect of the 
sale would be to pass only the h e mter- 
est of Sushila. because it is well estab- 
lished that if a female inherits a StridhaQ 
property she does not get an absolute 
interest in it. At the date of the sale 
Sushila was dead and therefore the pur- 
chaser Kailash did not acquire anything. 
That sale undoubtedly passed the 8 annas 
share of the estate of Krishna Chandra 
which ultimately devolved upon her 
daughter Digambari by inheritance, but 
inasmuch as there is no evidence that the 
debt in respect of which the suit was 
brought was a debt binding on the estate 
of Krishna Chandra, the 8 annas interest 
in the property which Digambari inherit- 
ed from Krishna Chandra would no doubt 
pass but it would give the purchaser an 
interest which would last as long as Di- 
gambari would be alive. The position 
therefore of Kailash was that he 


mated with others. Therefore the posi- 
tion was that there were really 35 items 
of property which were in existence at 
the time of this Eknirnama. The Ekrar- 
nama recites that Probliat, Jagat and 
Gopal bad instituted a certain suit 
against some third parties. .\s a result 
of the proceedings in that suit they ap- 
prehended that they would lose by lapse 
of time the interest which they got in 
the said 35 items of property on the 
death of Sushila. Then follow many 
clauses in the deed. In Cl. Ka of the 
deed it is recited that rights of the second 
parties in all the 35 items of property 
which were the subject-matter of the 
gift would remain intact aud their rights 
in the property described in the schedule 
of tluit document would not bo in any 
way affected because they were left in 
the possession of Digambari. The sche- 
dule to the document comprises 27 items 
of property and does not mention the 
property which is in dispute now. In 


bad acquired no interest in the 
8 annas of the property, that 8 annas 
being the subject-matter of the gift of 
Krishna Chandra to his wife Uma Sun- 
dari, and bad acquired the other 8 annas 
share in the property but had only a 
limited interest in it, namely an interest, 
which, as I have stated above, would 
last for the life-time of Digambari. In 


Cl. Ja it is stated that in respect of 
these 27 items of property Digambari 
would be in possession as a licensee and 
from out of the income thereof she would 
maintain the Dev Sbeva of Krishna 
Chandra Banerjee. Then it is stated that 
seven items of property are in possession 
of strangers and the second parties 
would recover the possession of the same. 


the year 1313 Kailash sold whatever be 
bad purchased to Digambari. It may be 
that Kailash was the benamidar of Di- 
gambari. But whether he was a benami- 
dar or not the position is not in the least 
altered. Digambari died in the year 1332 
and on her death the 8 annas share of 
the property which belonged to Krishna 
Chandra Banerjee and devolved by in- 
heritance on Digambari passed to the 
sons of Jagat and Probhat who were 
tlien the rsversioners of Krishna Chan- 
dra Banerjee.' 

The plaintiffs have purohased from 
these reversionary heirs. With regard 
to the other 8 annas, the subject-matter 
of the gift, Digambari remained in pos- 
session till her death. In the year 1321 
there was an Ekrarnama with Digam. 
bati as the first party and Probhat, 
Jagat q,nd Gopal as the second parties. 
In t^he Ekrarnama it is recited that 
Krishna Chandra Banerjee had made a 


With regard to the property in suit it is 
simply stated that it has been sold. 

No mention has been made as to who 
is the purchaser and who is in possession 
of that particular item of the property. 
It appears that in thd year 1332 shortly 
before her death Digambari made a gift 
of the property in suit to two persons, 
namely Promoda and Komesh who in 
their turn have sold it to the defendants 
in 1332. So far as the title of the plain- 
tiffs is concerned there cannot be any 
dispute with regard to half share of the 
property which Digambari inherited from 
her father; they are the reversioners. 
With regard to the other lialf which 
Krishna Chandra Banerjee made a gift 
of in favour of Uma Sundari their fathers 
became the owners on the death of Su- 
shila and the present plaintiffs who are 
the SODS as I have stated above, of Jagat, 
Probhat and Gopal have inherited the 
same from their father. Dr. Sen Gupta 
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appearing on behalf of the defendants- 
appellants contends that although the 
title may have devolved upon the plain- 
tiffs in the manner stated above their 
rights to tlie properties liave been ex- 
tinguished by adverse possession on 
the part of Digambari. The lower ap- 
pellate Court has repelled that con- 
tention. Dr. Sen Gupta for the pur- 
pose of establishing adverse posses- 
sion on the part of Digambari has 
relied upon the Ekrarnama of 1321. Mr. 
Das for the purpose of repelling that 
contention has also relied upon the same 
document. It is therefore necessary to 
consider the effect of that document, be- 
cause on its effect the question as to 
this eight annas share of the property in 
suit would depend. 

So far as the 8 annas share of the pro- 
perty which Digambari inherited from 
her father is concerned there cannot be 
any question of adverse possession. The 
sale of the year 1904 only passed to 
'Kailash, as I have stated above; an in- 
Iterest which would last for the life-time 
'of Digambari. So long as Digambari was 
alive the present plaintiffs, who became 
.entitled to the properties as reversioners 
only on the death of Digambari, would 
[have no right to get possession and there- 
fore if Kailash and any transferee from 
'Kailash made any assertion that he had 
a higher right during the life-time of 
Digambari that assertion would be of no 
avail as against plaintiffs whose right to 
get possession accrued only in 1332 on 
|the death of Digambari. On this prin- 
iciple I hold that with regard to that 
share the claim of the defendants founded 
on adverse possession roust fail. With 
regard to the other 8 annas share, the 
Rubiect-matter of the gift, the position 
stands in this way. Sushila died in the 
year 1309 and on her death the plaintiffs’ 
])redecessors Jagat, Probbat and Gopal 
became entitled to possession. If they 
had been kept out of possession for 12 
years certainly their interest in that 
share would liave been extinguished. The 
further question is whether in the cir- 
cumstances of this case that share has 
been extinguished. By the sale of the 
year 1904 at which Kailash purchased, 
kailash became a rightful owner to the 
extent of half of the property, namely the 
sliare which vested in Digambari by in- 
lierii T' r«^^her 8 annas share in the 

propeii; did ;ul pass. When Digambari 


took a conveyance from Kailash she 
stepped into the shoes of Kailash. The 
position therefore of Digambari from the 
year 1313 was that she was a co-sharer 
along with Jagat, Probhat and Gopal. In 
1313 there had not been a prescription 
for a period of 12 years. Their title was 
still there. It bad not been and could 
not have been extinguished by time be- 
cause this is only four years from the 
death of Sushila. It may be assumed 
that Digambari was solely in possession 
of the property in suit but she was a co- 
sharer. She had the right to remain in 
possession because undoubtedly she was 
the owner of 8 annas of the property. 
The question- tlierefore is whether her 
possession became adverse from the year 
1313 or the possession of Kailash became 
adverse from the year 1904. It is an 
undoubted proposition of law that if a 
cosharer is in possession of the whole of 
the joint property her possession ordi- 
narily would be referred to a lawful title 
It would not be adverse against her oo- 
sharer unless there be an assertion of a 
hostile title by him to the knowledge of 
bis cosharers. 

This principle has been well settled 
and it is not necessary to cite any case 
law on the point. The matter has been 
fully discussed and settled by the deci- 
sions of their Lordships of the Judicial 
Committee in the case of 28 C L J 437 
(l). The question therefore is did Digam- 
bari assert a hostile title and that to the 
knowledge of her cosharers, Probhat, 
Jagat and Gopal. Dr. Sen Gupta con- 
tends that there was such an assertion in 
-the Ekrarnama of the year 1321. Mr. 
Das says that there is no assertion there- 
in at all but the Ekrarnama goes further 
and admits the possession of Digambari 
as a possession of the licensee in respect 
of all the properties which were the sub- 
ject-matters of the gift. I cannot on a 
fair reading of the Ekrarnama subscribe 
to the last contention of Mr. Das Digam- 


bari admits that she is in possession as a 
licensee but her admission is expressly 
limited to 27 items of property described 
in the schedule. That in my judgment 
is the effect of Cls. Ka and Ja of that 
deed. But I do agree with the other 
contentions of Mr. Das tlmt there is no 
assertion of a hostile title by Digambari 
in respect of the pr operty in suit. In 

1. Hadit Sinsjh v. Ourmukh Sinnh. 1^8^0 1= 
47 1 0 626=04 P R 1918=28 0 L J 437 (P 0). 
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Cl Ja of the document there is only 
a woital of the fact that the property m 
suit has been sold. The document is 
silent as to who had purchased the pro- 
perty or who was enjoying the property 
as owner. Even the facts as to who was 

in possession of the property m suit m 
the year 1321 is not mentioned m the 
document. There is no assertion m the 
document that Digambari was holding 
possession of the same, much less she 
was holding possession of the same m 
her capacity as the purchaser from 
Kailash. In Cl. Ka of the document the 
second parties to the same assert that 
their title would not in any way be 
affected to the properties which were the 
subject-matter of the gift and the first 
party acquiesces in that statement. This 
is inconsistent with the position that the 
lady, Digambari intended to assert her 
hostile and exclusive title to the property 
in suit. 

The construction attempted to be put 
by Dr. Sen Gupta on Cl. Ja of the docu- 
ment where it was stated that property 
in suit had been sold would be incon- 
sistent with the stipulation contained in 
Cl. Ka of the document. 1 accordingly 
hold that the learned Subordinate Judge 
is right in bolding that the possession of 
Digambari was the possession of a co- 
sharer and there was no assertion of any 
hostile title by her to the property in 
suit. That being so Digambari did not 
acquire any interest in the property 
by adverse possession. The suit being 
instituted within 12 years of Digambari’s 
death there is no answer to the plain- 
tiffs' claim. In this view of the matter 
I affirm the decree passed by the Subor- 
dinate Judge and dismiss the appeal with 
costs. Leave to appeal under S. 15 of the 
Letters f atent has been asked for but is 
refused. 

r.u./b.K, Appeal dismissed. 
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Mdkerji and S. K. Ghose, JJ. 

Prasanna Deb iJaikaf— Plaintiff— Ap. 
pellant. 


V. 


Darjeeling Himalayan By. Co. Ltd., 
and anofAer— Defendants— Respondents. ’ 
Appeal No. 280 of 1931, Decided on 3rd 
April 1933, from original decree of Sub 

Judge, Darjeeliog, D/- 27th June 1931. ' 

c land*— Right to support— 

-auit lor dammge* on account of wilhdrawal 


to bftve been \ntr\n\,. 
place not until damage luatained 

If a plainliS proves that owingtoan attemp- 
ted withdrawal of support there ‘f 
apprehension of injury he may under certain 
circumsUnces be entitled to an injunciiom 
But if damage is claimed the right to support 
must be shown to have been infringed and this 
infringement takes place as soon as and noi 
until damages aro sustained in consequence oi 
tUe \vilhdra\7al of the support. A relation as 
between cause and effect will liave to be es- 
tablished before a decree for d.iinages m.iy be 
made : 1933 Bang 18 Foil.: Humphries v. Brog- 
den (1850) Id Q B 739; Bonomi v. BfacAdiouse. 
(1859) 9 if I. C 603: Ballon v. -Innus. (1881) 0 
A 0 740 and Trinidad Co. v. -Iinbarfi. (1899) 
A C 594, Disling. [1' ^ 2j 

S. N. Banerji, Hanmatha Nath Das 
Gupta aud Apurba Charan Hukkerjee 
for Appellant. 

Bagram, Anibicapada Chowdkury, S. (- . 
Basak and Btjan Kumar Hukherji for 
Respondents. 

S. K. Ghose, J.— This appeal arises 
out of a suit brought by the plaintiff 
against the Darjeeling Bimalayau Rail- 
way Company as the defendant 1 on the 
following allegatious. The plaintiff is the 
owner of certain house properties in 
Darjeeling situated above the cart road 
and comprising what is called the Wilk’s 
Hall Estate which includes Margaret 
Villa. The latter property stands on 
grounds at a distance of 433 feet above 
the railway lines whiob are on tbe cart 
road. Previous to tbe 8th August 1927, 
in spite of repeated protests and verbal 
notice, tbe defendant Railway Company 
wrongfully, negligently and in utter dis- 
regard of the natural safety and the 
acquired right of support iu respect of tbe 
aforesaid Margaret Villa and its adjoin- 
ing grounds, regularly and persistently 
carried on deep cutting on the steep hill- 
side for days together, till the boulders 
above were disturbed and lost their sup- 
port and an artifioal laud-slip was caused 
OD the aforesaid date with considerable 
damage, actual separation and subsidence 
of the forest lands, forming part of the 
said premises of tbe plaintiff and covering 
approximately an area of 40,000 square 
feet. This is para. 3 of the plaint. Tho 
plaintiff further alleged that his property 
had become unsafe and further land-slip 
was imminently expected. In conse- 
quence of this he brought the suit claim- 
ing damages against the defendant com. 
pany for . a sum of Rs. 50,000 and certain 
other reliefs. The defendant company in 
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their written statement denied the alle- 
gations against them and asserted that 
owing to natural causes the defendant 
company apprehended danger to their 
lines shortly before the land-slip occur- 
red, and that thej’ in the exercise of due 
diligence in order to avoid the danger 
took steps as far as lay in their power. 
They also denied that there were any 
protests made or notice given as alleged 
by the plaintiff. On the contrary the 
defendant company has suffered a heavy 
loss as the result of the land-slip. The 
Secretary of State for India in Council 
was added as defendant 2 and his written 
statement is on the same lines. Various 
issues were framed and of these issues 3, 
4 and 5 are material to this appeal. 

Issue 3: Did the defendaut carry on any deep 
cutting negligently and in utter disregard o£ 
natural safety and the right of support and did 
the same cause the slip; and if so, are the de- 
fendants liable in any way. And what was the 
area of the slip? Issue 4 : Has the land-slip 
affected the safety of the buildings “Margaret 
> ilia" and lands adjoining the site? Has there 
been any damage at all? And if so to the extent 
of Rs. 50,000 or any sum? Are the defendants 
liable therefor ? Issue 5 : Has the plaintifi any 
cause of action for this suit even if there was 
any damage at all against the defendant com- 
pany ? 

At the trial the case made for the 
plaintiff was that the cutting of the hill- 
side by the Railway Company wasstarted 
from the begioDing of July 1927, whereas 
the defendants asserted that nothing was 
done until the 25th July 1927. On this 
point the learned Subordinate Judge 
found in favour of the defendants. He 
also found that the Railway Company 
bad exercised great care at every step 
and that there were no protests of any 
kind on the part of the plaintiff. Then, 
as regards the cause of the disaster, the 
learned Subordinate Judge found that it 
was due to natural causes and not due to 
any action on the part of the Railway 
Company, but that it took place inspite 
of all precautions which could possibly be 
taken and were actually taken by the 
Railway Company. As regards the 
actual damage, the learned Judge found 
that no damage whatever was caused to 
the property of the plaintiff, except such 
as have been compensated for under the 
Land Acquisition Act. In the result the 
learned Subordinate Judge dismissed the 
suit. Hence this appeal. 

It is admitted or taken as proved that 
the land-slip occurred .on 8th August 
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1927 at about 10 p.m. between bridges 
oil and 512 of the railway line on the 
cart road, the distance between these 
two points being 350 feet. Just above 
the cart road there is a strip of land 
called Cart Road Reserve land” which 
is the property of the Railway Company. 
Above this is the land of the plaintiff.. 
According to the map Ex. 2 prepared by 
the plaintiff the top of the land slip is 
about 169 feet above the railway lines. 
It went down to some distance below the 
cart road, but the evidence on this 
point is not definite. The area of the 
plaintiff s land affected by the slip is 
about 70 poles. The whole of this area 
together with 76 poles of unslipped land 
has been acquired by the Government 
since the occurrence and compensation 
amounting to Rs. 342-3-8 has been paid 
to the plaintiff. 

The question raised in this appeal is 
comprised in issue 3 above quoted and 
the decision of the appeal turns upon a 
question of fact, namely whether the 
plaintiff has been able to prove that the 
slip was caused by the cutting of the hill- 
side on the part of the Railway Company. 
As mentioned already, the Company admit 
that they started working from 25th July 
whereas it is the plaintiff’s case that 
work was started about the beginning of 
July. This is deposed to by the following 
witnesses for the plaintiff who had occa- 
sion to see the locality before the slip 
actually occurred. P. W. 1, Mrs. O' 
Neal, has a residential house close to 
Margaret Villa. She deposes that she 
passed by that locality on 23rd July and 
also before that date and she saw the 
railway workmen digging and cutting all 
along the line. P. W. 2, Satya Ranjan 
Das Gupta says that he was in Darjeeling 
in July and August, that he passed by 
the road about 20 or 21 days before the 
slip, and that he saw the railway work, 
men cutting 200-250 feet along the place. 
P. W. 3, Sarat Ch. Chakravarli also 
deposes to the same effect. P. W. 9, 
Karak Lai Das is the stable superinten- 
dent of the plaintiff and he lives on the 
premises. He seeks to support the plain- 
tiff's case as made in the plaint and 
deposes that he saw the railway men 
cutting the hillside on 8th July, again on 
Idth July, and the third time on 24tb or 
25th July before the slip had occurred on 
8th August. He did not however write 
to inform his master till 8th August, vide 
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bis letter E.-?. 4 and bis telegrana of 9th 
August Es. 6 was sent after the slip had 
occurred. Mr. S. K. Dutt. who was ex- 
amined on commission as a witness for 
the plaintiff, stated that he saw some cut- 
ting going on 8 days or so before the slip, 
which is not inconsistent with the defen- 
dants’ case. Hiralal Gbose, witness 7 for 
the plaintiff, states that about a month 
before the slip he saw the railway people 
shifting the railway lines as the stones 
were interfering with the traflSc. The 
dearned Subordinate Judge did not place 
any reliance on the evidence of Karak 
Lai Das. He is of course interested and 
we agree with the learned Judge in think- 
ing that bis evidence is unreliable. As 
regards the other witnesses, their evi- 
dence is not definite enough for the pur- 
pose of fixing a date on which the cutting 
of the hillside was begun. Not only as 
regards the date, but as regards the quan- 
tity and the nature of the work also, the 
evidence is very indefinite and it suffers 
from the fact that the witnesses were 
deposing long after the occurrence when 
they must have forgotten the details. 
Furthermore all this oral evidence is 
not supported by documentary evidence 
of any kind. 

In addition to this the plaintiff- has 
put in evidence the statements of certain 
persons who examined the place some 
time after the slip bad occurred. One of 
them is Mr. K. Dutta Gupta, a District 
Engineer, who made enquiries with Babu 
Hiralal Gbose, P. W. 7, and made a 
report regarding the slip. Then there is 
Mr. Donelan who had been in the service 
of the railway company from 1889 to 
i910 and has also acted as a Permanent 
Way Inspector. He deposes among other 
things to the composition of the soil near 
About the place of the occurrence and 
•says that in his opinion the usual method 
to avoid a slip U to slope down the site 
by cutting away earth from the top by 
-which the weight at the top is removed 
and strengthening the base by putting 
rivetment walls. Mr. S. K. Dutt also 
made an examination of the place after 
the slip He says that he saw the place 
a day after the slip, bnt it appears from 
the evidence of Hiralal Ghose P W 7 
that the examination might have been 
made about a month later. GeneraUv 
apMking. the evidence of these witnesses 
as to the condition of the hillside im- 
mediately before the slip is based on 


hearsay. The composition of the soil is 
stated to be saad mixed with boulderSi 
which throws very little light on the 
question at issue and Uie opinion of these 
expert witnesses as to the cause of 
the slip is mere speculation. It does nob 
go to prove that the cause must have been 
the work done on the hillside by the 
Railway Company. They did nob notice 
springSi but it is admitted that springs do 
always come up to surface and might 
escape observation. The defendants have 
given evidence to show that the por* 
tion between bridges 511 and 512 was an 
old settlement. Their witness 5, Mr. 
Webber, who acted as Permanent Way 
Inspector at the material time, deposes 
that in 1926 there was a slight settle- 
ment. In July 1927 he noticed a similar 
settlement, and on the 26th July he sent 
a telegram to the Assistant Engineer, 
Public Works Department, vide Ex. G as 
follows : 

Kindly sanction cutting of hillside as a large 
portion is coming down due tosettlomeut which 
may lead to a serious blocx if not removed. 

This evidence, which is amply corro> 
berated by other witnesses, goes to show 
that by the 25tb July the slip had already 
started. On the >vork being sanctioned 
by telegram on the 26th July this officer 
out the rock which was infringing the run- 
ning dimensions of the trains and re- 
moved the details. According to this 
officer this rock was at the Ghoom end 
(i. e. south) of the large rook, and it had 
moved forward and fallen on the road. 
The work went on from the 26th July, 
but the settlement was gradually taking 
place and eventually, on the 8th August 
at 10 p. ro., the whole hillside between 
bridges fill and 512 slid away to a length 
of 350 feet taking the cart road and the 
railway track with it. The witness Sarada 
KantaBanerji, who is an Overseer on the 
Bailway, confirms the aforesaid evidence 
of the Permanent Way Inspector. On 
the 25th July he noticed that the cart 
road between bridges 511 and 512 had 
sunk about 2 feet and a oraok had formed 
and also a small land-slip came down 
from the hillside to the south of a big 
rook blocking the railway line and the 
cart road drain there. He engaged coolies 
to clear the slip from the railway track 
and the road drain. The nature of the 
work that was done in order to prevent 
further mishap would appear from the 
work memo which was prepared on the 
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1st August, vide Ex. M. This work com- 
prised cutting and sloping the hillside, 
rock breaking and rock cutting and clear- 
ing slip. 

There is no justification for drawing the 
inference that this work was the cause 
of the slip that occurred on the 8th 
August. Defence witness 1 Bhakat Baha- 
dur Chattri and defence witness 2 Dban- 
bir, who were engaged for the work, de- 
pose substantially to the same effect. Mr. 
White, who was examined on commission, 
was the Assistant Engineer, Public Works 
Department, at the time and he sent the 
telegram sanctioning the cutting of the 
hillside on the 26th July. He says that 
from 26th July to the 8th August the 
hillside was sinking daily and subse- 
quently he discovered a number of springs 
which fact was reported by him to the 
Executive Engineer vide Ex. Z (h). This 
letter is dated 19th December 1928, but 
according to the witness the date : should 
be lOth December 1927. Counsel for the 
appellant has contended that this is false, 
but the falsity could easily have been de. 
monstrated by calling for the correspon- 
dence referred to in the letter. For the 
purpose of this appeal the point is not 
material. Mr. Batterbery, witness 3 for 
the defendants, was the Resident Engi- 
neer on the railway, at the time, and he 
received the telegrams Exs. C and D on 
his arrival at Kurseong on the 29th July. 
On the 30th July be had occasion to exa. 
mine the slip that had been reported in 
the telegram Ex. C. This statement is 
sought to be discredited by a reference to 
Ex.B, the travelling allowance bill of this 
officer. But there is nothing in that 
document which is inconsistent with his 
evidence and %ve are not prepared to dis- 
believe him. He says that betweea bridges 
611 and 512, just south of a big upstand- 
ing rock, a small rock mixed with earth 
bad moved down towards the track and 
the cart road showed a distinct crack and 
slight settlement. Thereupon ho ordered 
the contractor's men to chip away the 
face of. this, small rook that was moving, 
as it was likely to infringe over running 
dimensions. 

He also ordered the contractor to fill 
in with earth and to save the crack that 
had appeared on the cart road. Ho in- 
spected again on the 30th July when the 
small rock face referred to above was be- 
ing out and earth was being cleared from 
the drain. and near the rock. This small 
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rock was about 15ft. x 10ft. x 5ft. On 
the 8th August he again went up to 
bridge 512 and found that the cart road 
had sunk much more than on the 30th- 
July and there was still a slight move- 
ment to the south of the big rock. He 
noticed no sign of movement of the hill, 
side below the cart road, but he noticed 
3 or 4 springs 100-150 ft. below the road 
and immediately below the point where 
the settlement was taking place. On the 
morning of 9tb August when he was com- 
ing up to Darjeeling he saw that o. heavy 
slip had occurred and he would attribute 
the disaster to the springs below the care 
road. He is positive that in July there 
was no work done between Ghoom and 
Darjeeling under the special repair esti- 
mate Tberock referred to in this-evidence 
went away with the big slip. 

It appears that near about the bridge 
on either side of the slip area there is a 
jbora which is permanent and between 
the road and the hillside there is a drain. 
This however is not inconsistent with' 
springs appearing at other places in the 
locality. The Railway Company, no less 
than the plaintiff, is interested in prevent- 
ing a slip occurring at this place. The 
evidence shows conclusively that no cut- 
ting of the hillside took place before 25th 
July, that on that date a small slip 
occurred, and that this was the reason 
for the work being started on 26th July. 
At the trial the plaintiff sought to make 
a case that the company had been cutting 
the hillside for a month before the slip 
in order to remove two level-crossings 
between bridges 511 and 512 and to 
divert the railway track towards the hill- 
side. This was denied (vide D. W. 6) and 
this case was given up during the argu- 
ment in this Court. The evidence shows 
conclusively that by 25th July natural 
forces were already at work towards 
causing the land-slip. It may be that the 
cutting of the hillside hastened this 
disaster. But no such case was made by 
the plaintiff. Tlie plaintiff sought to 
prove that the whole cause of the disaster 
was the cutting of the hillside, while the 
defendants started a counter theory that 
the cause was the appearance of springs. 
It might be both, hut there is nothing to 
show to what extent each might have 
contributed to the result and no such 
argument on behalf of the plaintiff^ was 
advanced. Mr. Banerji for the plaintiff 
has contended that the cause must be- 
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either the cutting or the springs, and 
that if the springs theory be given up 
then it must be the cutting. The expert 
evidence on the side of the plaintirf is all 
speculation. If speculation to some extent 
be unavoidable we may refer to the fol- 
lowing passage in the evidence of Mr. 
Kerr who was the Superintending En- 

gineer in charge : , . ^ .u 

Tho first thiug I noticed when I got to the 
spot is that about 80 to 100 yards o( the railway 
and road had slipped, that the slip had come 
down in practically a solid mass. It appears to 
hare slipped down on an inclined plane. My 
reasons for saying this were that I noticed that 
the trees on tue lop of the mass that had come 
down were praotically undisturbed and still 
vertical except round the edges of the slip. It 
seemed to me that the cause of the slip was that ‘ 
a mass of heavy and very hard rock was overly- 
ing a layer of shale and decomposed rock. The 
slip had been caused in tho first place by water 
finding its way down between this large mass 
of hard rock aud the underlying load of shale 
and decomposed rock. At the time of my visit 
the slip bad practically slipped ; there was 
slight movement in the south corner due to an 
isolated boulder. The main slip, as far as 1 
could make out, was absolutely steady. 

This opiDioo was formed after inspec. 
tion of the place on 9th August, that 
is, the day after the slip. This is an officer 
of experience and the opinion was formed 
apparently after a very careful observa- 
tion. There is no reason why, in pre- 
ference to this, the opinion of the expert 
witnesses on the side of the plaintiff 
should be accepted. The burden of proof 
as to the cause of the slip is upon the 
plaintiff and it is not discharged merely 
by showing that the theory of springs is 
untenable. As a matter of fact, we are 
not prepared to bold that this theory is 
altogether untenable merely on theground 
that it was not put forward in the written 
statement. Apparently the officers of the 
defendants had not formed a definite 
opinion as to springs being the cause of 
the slip until some time after the occur- 
rence. 'But, in any case, the case made 
.by the plaintiff, that the slip was caused 
by the catting of the hillside on the 
part of the Railway Company, is not based 
on any reliable evidence as to the extent 
of the cutting. The plaintifE however 
rushed to make a case of damage at 
Rs. fiO.OuO as will appear from the tele! 
gram Ex. 10 and the letter Ex. 8, both of 
10th August 1927, and the demand made 
on the Railway Company by the letter 
‘Ex. 11 of llth August 1927. 

Ip the course of his argument the 
'learned counsel for the appellant aban. 


doned the case of negligence which 
sought to be made at the trial. Ho 
pointed out that in any case, the defeo- 
dant had dealt with the property and 
that he was entitled to the right to sup- 
port from the adjacent or subjacent soil 
in respect of land in its natural state. 
He contended that in any case tho action 
of the railway in dealing with the pro- 
perty resulted in the weakening of tho- 
support and therefore the defendants 
were liable even thongh they had acted' 
carefuhy : see Gale on Easement Edn. 11, 
pp. 360 and 361. Mr. Banerji also drew 
our attention to the following cases : 
(1850}, 12 Q B 739 (l), (18.39), 9 H L C 
503 (2). (1881). 6 A C 740 (3) and (1899) 
A C 594 (4). The fallacy of this argument 
is that Mr. Banerji has assumed that it 
is established that the slip was caused 
by the action on the part of the defen- 
dants. But this has not been established 
and it is this factor which distinguishes- 
the present case from the cases cited. 
The more important ones amongst the 
aforesaid decisions have been referred to 
and discussed in the case of 11 Bang 47 
(5) in which the law as regards the right 
to support has been considered. If a| 
plaintiff proves that owing to an at- 
tempted withdrawal of support there is 
danger or apprehension of injury he may 
under certain circumstances be entitled 
to an injuDOtion. But if damage is claimed 
the light to support must be shown to 
have been infringed and this infringement 
takes place as soon as and not untilj 
damage is sustained in consequence of the 
withdrawal of the support. A relation as 
between cause and effect will have to be 
established before a decree for damages 
may be made. This the plaintiff has failed 
to establish. Considering all the evidence 
we must agree with the trial Court in< 
bolding that the disaster was duo to 
natural causes and that the plaintiff has- 
not succeeded in proving that it was due 
to any action on the part of the defen- 
dants. In this view it does not become 
necessary, to consider the question of 

1. Humphries v. BrogdoD, (1850) 12 Q B 739=20 

■ L J Q B 10=16 Jur 124=76 R R 402. 

2. Bonomi v. Blaokhouso, (1859) 9 H L 0 603= 
28 L J Q B 378=5 Jur (N S) 1345. 

3. Dalton v. Angus, (1891) 6 A 0 740=50L JOB 
689=44 L T 844=30 W R 196. 

4. Trinidad Oa v. Ambard (1899) A 0 694 = 68. 
, L J P 0 114=81 L T 132=48 W R U6. 

6. A. Minus v. E. Davoy, 1933 Raug 18=143 la 
992=11 Rang 47.‘ » - . . 
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damages. The suit was rightly dismissed 
and the appeal must be dismissed. 

As regards costs it has been contended 
that the costs of the Secretary of State 
for India in Council should be borne by 
the railway company at whose instance 
the former was made a party. Consider- 
ing the circumstances, however, we think 
that the appeal should be dismissed with 
one set of costs to be divided between 
the two sets of defendants. The appeal 
must, therefore stand dismissed with costs 
as aforesaid. 

Mukerji J. — I entirely agree. 

R.M./r.k. Appeal dismissed. 

A. 1. R. 1936 Calcutta 42 
Nasim Ali, J. 

Miikaram Marwari — Plaintiff — Appel- 
lant. 

V. 

Mohammad Hossain — Defendant 2 — 
Eespondent. 

Appeal No. 1190 of 1932, Decided on 
11th January 1935, from appellate decree 
of Addl. Dist. Judge, Burdwan, D/- 16th 
February 1932. 

Mort*ge — Subrogation — Purcbater of 
equity of redemption ezpreftly egreeing to 
pey prior mortgage* and paying off the same 
is not entitled to subrogation— He merely dis* 
charges his own obligation. 

If the debt is the debt of the person who paid 
or is a debt which he has covenanted to pay, 
his payment of it raises no right of subrogation 
but is simply performance of bis own obligation 
or covenant. [P 4S C 2] 

Where, therefore, a purchaser of a portion of 
equity of redemption, retains at the time of the 
purchase a part of the price and expressly agrees 
by a covenant in the deed of purchase to dis* 
charge the prior mortgages, and thus absolves 
the mortgagor from the payment of the prior 
mortgages, taking upon himself the uncondl* 
tional liability of paying of those debts, he is 
not entitled to claim subrogation as he merely 
discharges bis own obligation under the cove- 
nant: r/jrone V. Cann, (1805) X C 11 ; Hoare 
V. W. Tasker & Sons Lfd., (1905) 2 Ch 587 ; 
VCal 961 (PC): 10 CoZ 1085 (PC); 29 / X 9 
(P C) ; 89 Cal 627 (P C) ; 2 C L / 288 ; 6 C L / 
134 ; 11 2 C 049 and 1932 P C 99, Pel. on. 

tP 43 0 2) 

Ramaprosad Mokherjee and Pancha. 
nan Choudhury — for Appellant. 

Bijoy Chandra Chakravarti and Joj- 
gestvar Majumdar — for Respondent. 

Judgment. — This appeal arises out of 
a suit on a mortgage bond which was 
executed by the predecessor in interest 
of defendant 1 in favour of the plaintiff 
on 6th November 1919. Defendant 2, 


who contested the suit, was impleaded on 
the ground that he was a purchaser of a 
portion of the equity of redemption. His 
defence was that he satisfied two prior 
mortgages in respect of the property 
which he purchased and consequently he 
was entitled to stand in the shoes of the 
prior mortgagees whose claims were satis- 
fied by him. The trial Court repelled the 
defence of defendant 2 and decreed the 
suit in full. On appeal by defendant 
2 the lower appellate Court dismissed the 
appeal on the ground that the appeal was 
incompetent. A Second Appeal (S. A. 505 
of 1930) was taken to this Court by de- 
fendant 2 and this Court set aside the 
.judgment of the lower appellate Court 
and directed a re-bearing of the appeal 
according to law. Thereupon the lower 
appellate Court has re-beard the appeal 
and has allowed it in part. It has come 
to the conclusion that defendant 2 was 
entitled to get credit for Rs. 2l0 for satis- 
fying the prior mortgages. Hence the 
present appeal by the plaintiffs. 

The following points were taken by the 
learned Advocate in support of the ap- 
peal : (l) that defendant 2 was not en- 

titled to subrogation, inasmuch as be 
satisfied the prior mortgages under a 
covenant, under which he was bound to 
discharge the prior mortgages ; (2) that 
the payment by defendant 2, being only a 
payment as agent of the mortgagor, defen- 
dant 2 was not entitled to claim any 
subrogation ; (3) that the lower appellate 
Court in coming to the conclusion that 
the intention of defendant 2 was to keep 
the mortgage alive did not take into con- 
sideration the fact that the previous 
mortgage bonds were not taken back at the 
time when they were alleged to have been 
satisfied ; (4) that out of the five items of 
the property mortgaged by Ex Eonly one 
is included in the plaintiffs' mortgage and 
consequently defendant 2 who paid off 
Ex E was not entitled to claim the en- 
tire amount paid for the satisfaction of 
Ex. E by way of subrogation : (5) that 
the lower appellate Court has not come 
to any definite finding that the prior 
mortgages which were satisfied were for 
consideration ; (6) that the satisfaction of 
the prior mortgage. Ex. E, was not a 
proper satisfaction, inamuoh as the money 
was not paid to the mortgagee but to the 
son-in-law of the mortgagee ; and (7) that 
in any view of the case the lower appel- 
late Court should not have allowed full 
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costs to defendant 2. Aa regards the first 
point the contention of the learned Ad- 
vocate for the appellant is that defen- 
dant 2 at the time of his purchase re- 
tained a part of the price and expressly 
agreed by a convenant in the deed of ms 
purchase to discharge the prior mort- 
gages out of the same and consequently 
ho having discharged his own obligation 
under the covenant was not entitled to 
claim subrogation. It cannot be disputed 
and in fact it was not disputed by the 
learned Advocate for the respondent that 
if the mortgagor, that is, the vendor of 
defendant 2, had himself paid off the pre- 
vious mortgages out of the price, he could 
not claim subrogation, because in that 
case be would have performed his own 
obligation. This principle has now been 
expressly recognized by the legislature in 
the Transfer of Property Amendment 
Act, i. e. Act 20 of 1929. It is however 
contended by the learned Advocate for 
the respondent that the rule against sub- 
rogation of the mortgagor cannot be ex- 
tended to defendant 2 who, as purchaser, 
satisfied the prior mortgages in order to 
protect his own interest. In other words 
the contention is that the continuance of 
the prior mortgages paid up by him must 
be presumed to be for bis benefit, unless 
the contrary is shown and consequently 
his intention at the time .of the satisfac- 
tion of the prior mortgages must be taken 
to keep them alive as a shield against 
any other encumbrance which might be 
discovered later on. Now it is well estab- 
Ushed that: 

When the owner of an Estate paysoharges on 
the Eatate which he is not personally liable to 
pay, the qnestion whether these charges are to 
w coniideted as extlngniehed and as kept alive 
IS simply a qnestion of intention. You may find 
the intention in the deed or yon may find it in 
the circumstances attending the transaction 
cr you may presume an Intention from consi- 
fieriug whetherit IS or is not lor his benefit that 
the charge should be kept on loot : (1895) A C 11 
UJ at p. 18 : see also 10 I A 62 (9) 11 1 A lufi 
39 I A 9 (4) at p. 16. 39 I A 68 (5) at V 61 ‘ 

n L ^ ° L J Ch 1= 

3. Lai V. Mohuni Bawac Das, (1893) 9 

^ I A 62=18 C L R 391 (p c) 

Oopaldoisv. Sambux Seochand 

(la^UO Oal 1036= 111 A 126 = 5 ear 543 

4. Dinobondhn Shaw Chowdhnry v Joinnav* 

Dasi, (1902) 29 Cal 154=29 I A 9 fP m ^ 

a. Syed- Mahomed Ibrahim Hossein Khan v 
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It is equally well established on au- 

tborities that : , 

If the debt IS the debt of the person who paid 

it, or is a debt which ho has covenanted to pay. 
his pavment of it raises no right of subrogation, 
but simply a performance of his own obligation 
or covenant. Seo Jones on Mortgages Edn. /, 
Vol 2. p. 419. See also on Mortgages, Edn. 9 \ ol 

2 DP 1452— 1453. Storv‘s Equity Jurisprudence, 

Edn. 14, Vol. 2, S. 707, (1905) 2 Cb D 587 6) at 
603, 2 C L J 288 (7) at p. 299, 6 C L J 134 (3) at 
p. 138 and 14 C L J 500 (9) at p. 505 and 3G 
C W N 4 (10). 

In the present case it is clear from the 
deed of defendant 23 purchase that he 
absolved the mortgagor from the pay. 
ment of the prior mortgage debts and 
took upon himself the unconditional liabi- 
lity of paying off those debts. There can- 
be no doubt therefore that he simply per- 
formed his own obligation when he paid 
off the prior mortgages. Sir Dioshah 
Mulla in his commentary on the Trans- 
fer of Property Act has observed at p. 481 
as follows : 

The rule against the subrogation of a mort* 
gager is extended to any purchaser of the equity 
of redemption or incumbrancer who discharges 
a prior incumbrance which he is, by contract, 
express or implied, bound to discharge. A per* 
son cannot claim subrogation when he simply 
performs bis own obligation or covenant. 

Beferring to the decision of the Privy 
Council reported in 36 C W N 4 (10) re- 
ferred to above, the learned author has 
observed as follows : 

In a recent case before the Privy Oouncil 
86 G W N 4 (10) a purchaser covenanted to pay 
half the amount due on a mortgage and retained 
part of the price for the purpose; he did not pay 
until after the mortgagee bad brought the pro- 
perty to sale. He then paid the whole of the 
decretal amount and set aside the sale. He was 
not entitled to subrogation as to half the meet* 
gage debt he had covenanted to pay, nor as to 
the five per cent, paid to the auction purchaser. 
But he was subrogated as to the other half 
which he bad not covenanted to pay. 

I have already stated that defendant 2 
was under an obligation under a covenant 
contained in the deed of bis purchase to 
pay the prior mortgage debts. Therefore 
where be paid off those debts he simply 
discharged an obligation which was upon 
him under an express contract. Under 
these circumstances I am of opinion that 

6. Hoare v. W. Tasker <t Sons Ltd (1906) 2 Ch 
587=74 L J Oh 648. 

7 Surjlram Marwari v. Barhamdeo Persad, 
(1905) 2 C L J 268. 

8. Bisseswar Prosad v. LalaSarnam Singh, (1907) 
.6 0 L J 184. 

9. Satnarain Tewari v. Sheobaran Singh, (1911) 
11 1 C 649=14 0 L J 500. 

10. Jogmohao Das v. Jugal Klshore, 1982 P 0 99 
=sl37 I C 476=36 C \V N 4 (P C). 
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the first eontentioD of the learned Ad. 
Tocate must prevail. In view of my con. 
elusion on the first point it is not neces- 
sary to discuss the other points raised by 
the learned Advocate for the appellant 
in this appeal, The result therefore is that 
this appeal is allowed, the judgment and 
decree of the lower appellate Court are set 
aside and the decree of the trial Court is 
restored. The plaintiff will be entitled to 
get from defendant 2 the costs incurred by 
him in this appeal and in S. A. 505 of 1930 
in this Court as well as the costs of the 
lower appellate Court after remand. 

Leave to appeal under S. 15 of the 
Letters Patent has been asked for in this 
case and is refused. 

R-M./R.k. Appeal allotced. 

A. I. R. 1936 Calcutta 44 

CosiELLo akdLort.Williams, JJ. 

Dinonath — Plaintiff — Appellant. 

V. 

Hansraj Gupta and others — Respon- 
dents. 

Appeal No. 122 of 1933» Decided on 
6th July 1934, 

Will — Construction— Clause in will to tbe 
effect that debts of testator were to be 
paid out of bis estate including charities 
and subscriptions promised'*— Words includ* 
ing charities and subscriptions promised 
held to be void for uncertainty — Legacy 
thereby given held invalid — Charities and 
subscription held not to be debts— Parol evi* 
dence held inadmissible to prove to wbal 
charities testator bad promised. 

Tbe only debts which may be proved io ad* 
ministration arc debts at law and do not in* 
elude promises made without consideration 
which are not binding. [P 45 C l] 

Where a general charitable intention is dis* 
closed tbe legacy will not fail for want of un* 
certainty of object. [P 46 C 2] 

Where a clause in a will was I direct that 
all my debts be paid out of my estate in the 
first instance including the charities and sub* 
scriptions promised : 

Held : that tbe words io tbe Cl. I of tbe will 
** including the charities and subscriptions pro* 
mised " could not be given legal effect to and 
that part of the clause was void for uncertainty 
and legacies thereby given (if any) were in- 
valid. 46 C 1] 

Held further : that the charities and sub- 
scriptions referred to wore not debts and could 
not be included in that category. [P 46 C 2) 

Held also : that parol evidence was not ad- 
missible to show to what charities the testator 
had promised **the amoonts and subscriptions’* 
although for reasons of equity it might be ad- 
missible to establish trust : In re, )yhiitaker. 
42 Oh D 119; In re, Hetley (m2) 2 C/i 8G6 
and Blackwell v. Blackwell (1929) A C 318, Rei. 

[P 45 0 2] 


Loft. Williams, J.“Th 0 validity or* 
otherwise of a clause in a will is the only- 
question for decision in this appeal. 

Raghumull Khandelwal died on 5thi 
September 1926, leaving a will dated 4th 
September 1926, and considerable pro- 
perty. Cl. 1 of the will is as follows : 

I direct that all my debts be paid out of my 
estate in the first instance including the chari* 
ties and subscriptions promised. 

The will was type. written, but the- 
words “ including the charities and sub- 
scriptions promised ’ were written ii> 
ink, and initialled in the margin, appar- 
ently at the last moment, but before exe- 
cution. By Cl. 14 thereof the testator 
bequeathed property of considerable 
value to trustees for the purposes of' 
education, hospital, orphanage, social 
service, widows and other religious and/or 
charitable purposes," to be applied as the 
trustees should think fit. 

The executors issued advertisements 
to ascertain the names and tbe validity 
of tbe claims of parties to whom ebari- 
ties and subscriptions had been promised 
by tbe testator, Twenty-two claims^ 
amounting in all to over six lacs of ru- 
pees, were made, mostly without any 
documentary proof. Of these alleged 
promises, no date was forthcoming with 
regard to three, two were alleged to have 
been made so far back as 1917, three in 
1918, two in I9l9, three in 1920, two in 
1921, one in 1922, three in 1924, two in 
1925 and one of a small amount in 1926, 
and less than Rs. 20,000 were alleged to 
have been promised since 1922. Of the 
total, under one lac of rupees only had 
been paid by the testator at the date of 
his death. In these circumstances, the 
executors decided to ask for the direc- 
tiona of the Court as to whether the* 
charities and subscriptions promised, re- 
ferred to in Cl. 1 of the will of Ragbu- 
tnull Khandelwal deceased, are valid and 
binding and payable out of the estate of 
the deceased or not. 

The matter was heard by Ameer 
and the following issues were 
raised, inter alia : (1) Can the provi- 

sions of Cl. (l) as to * the charities and 
subscriptions promised " constitute such 
charities and subscriptions debts 
provable in the administration in the 
manner of legal debts although they may 
not be legal debts ? (2) If not, are they 
legal debts ? (4) Can the clause be con- 
strued as a legacy ? (5) If ^ 
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valid legacy? (7) 

-struction and effect of Cl. (l) 

\fter further discussion the Judp tor 

mulcted the following questions of con- 
struction : (1) What can be included in 

debts, the tvotd ■■ debts ■' i" »" 
direction for payment of debts by a tes- 
tator so as to constitute those claims 

.debts provable in ^ 

(2) Can the testator of his volition give 
an extended meaning to the ordinary 
sigoidoanoe of the word debts m his 

will? (3) Can Cl. (l) constitute the 
promisee legatee ? Can it be construed 
as a legacy ? (4) If a legacy, is it valid 
or is it void for uncertainty ? 

It was contended on behalf of the 
claimants that there could be a class of 
debts in an extended sense, something 
between a debt and a legacy, and that 
the testator could by the terms of his 
will extend the class of debts. The 
learned Judge decided, and in my opinion 
Icorreotly, against this contention, and 
Iheld that the only debts which may be 
proved in administration are debts at 
law, and do not include promises made 
without consideratioD, which are not 
bindiug : 42 Ch D 119 (1). On the 
questioQ of oonstruotion, he decided that 
Cl, 1 should be read as follows : “ I di- 
rect my debts to be paid including the 
amounts and subscriptions promised to 
charities,” and that the “ amounts and 
subscriptions promised ” were valid lega. 
cies, in the nature of limited charitable 
bequests, if and so far as they had been 
promised to charities, aud he directed 
that an inquiry should be held to ascer- 
tain to whona such promises bad been 
made, and the amounts which bad been 
promised. 

The main argument on behalf of the 
claimants on appeal has been based upon 
the maxim ‘ id cerium est, quad cerium 
reddi polest," and the case of 69 E B 935 
(2). This argument is based of course 
upon the assumption that Cl 1 is capable 
of the constructioo put upon it by the 
learned Judge. Once it has been decid- 
ed that the latter part of Cl. 1 means 
amounts and subsoriptioas promised to 
charities, it might be possible to argue 
that there is no real uncertaiuty or ambi- 
guity about the intended legatees, be- 
cause the testator has defiued them as 
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those to whom he has promised “amounts 
and subscriptions." and these and the 
amounts promised to each can be ascer- 
tained by inquiry, just as debts an<i cre- 
ditors can be so ascertained. Even so, m 
my opinion, parol evidence 
admitted for this purpose: In (1902) 2 Ch 
866 (3). though for reasons of equity it 
might be admissible to establish a trust: 
1929 A C 318 (4). It is true that where' 
a general charitable intent is disclosed, 
the legacy will not fail for uncertainty ofj 
object. But no such general charitable 
intent is disclosed in Cl. 1: the testators 
general charitable intentions are disclosed 
speci6cally in Cl. 14. But in my opinion 
the latter part of Cl. 1 is not capable of 
the construction put upon it by the 
learned Judge, and that part is void for 
uncertainty. It is capable of several con- 
structions, each of which may reasonably 
represent what the testator really io- 
tended. In the first place, it is to be 
noted that the “charities and subscrip- 
tions promised'’are included among debts, 
and are referred to in a clause directing 
payment of debts, and not in Cl. 14 which 
deals specifically with charitable bequests. 
This may mean that only such charities 
and subscriptions are referred to as are of 
the nature of legal debts, that is to say, 
promises which were made for considera- 
tion and which were legally binding upon 
the testator. Such for example, as peri- 
odical subscriptions payable to a club or 
other institution under the terms of a 
contract of membership, or where work 
has been undertaken or debt incurred at 
the promisor's instigation, or upon his 
promise to indemnify, express or implied. 
Or it may mean that the testator regarded 
his promises which only created moral 
obligations as being equivalent to legal 
debts, and wished them to be so treated 
by bis executors. 


Or the word ''including'' may have 
been intended to mean in addition.” 
That is to say, the charities and subscrip- 
tions promised were to be paid as legacies, 
in addition to the payment of debts. The 
latter part of the clause may refer only 
to amounts and subscriptions promised to 
charities, as thought by the learned Judge. 
But the testator did not say so, and if 
these amounts are to be regarded as lega- 

3. In re, Hetloy, (1902) 2 Ch 866=71 L J Ch 769 
=87 L T 265. 

4. Blaikwell v. Blackwell, 1929 A C 818=98 L J 
Ch 261=45 TLB 208=140 L T 444, 


1. lajte, Whittaker, (1889) 42 Oh D 119. 
a. In re,8owerby„(1856) 69 B R 936=65 
764. 
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cies. there seems to be no valid reason 
why subscriptions to institutions other 
than charitable should be excluded. It is 
almost impossible to say ■with certainty 
what the testator meant by the word 
subscriptions . He may have meant 
only subscriptions in arrear at the time 
of his death, or he may have meant sub- 
scriptions which would become due in 
future, that is to say, he may have meant 
something in the nature of an endowment ; 
because apparently some of the institu- 
tions which were brought into being as a 
result of his promised help could not be 
carried on at all, unless such help were 
to be continuous and permanent. Again 
it seems necessary to fix some limit of 
time during which the promises must 
have been made, but no indication of any 
such limit is given in the will. The tes- 
tator cannot have intended to refer to 
promises which he may have made at any 
time during his life, perhaps many years 
before and long-forgotten, and if effect 
were to be given to such a provision, it 
would open the door to every kind of 
fraudulent claim. Yet no other limit is 
indicated and the Court cannot make the 
testator’s will for him, or supply such a 
deficiency. It is true that of claims so 
far received the earliest date from no fur- 
ther back than 1917 if the three undated 
promises are disregarded, but the fact 
that the testator had met so few of bis 
alleged promisees at the time of his death, 
seems to indicate that most of the claim, 
ants were not within his recollection or 
intention when he caused these words to 
be added at the last moment to Cl. 1 of 
his will. 


Dinonath V. Hansraj (Costello. J.) 


lANSBAJ tUostello. JJ 1930 

charites interested, having undertaken od 

their behalf not to appeal against this de- 
cision, it IS ordered that the Receiver do 
pay out of theassets in his hands the costs 
of all parties appearing, including all re- 
served costs, upon the same terms and 
conditions, mutatis mutandis, as wereim 
posed by the trial Court. The Advocate- 
General will get his costs as between at- 
torney and client. 

Costello, J— I agree with the judg- 
ment which has been given by my brother 
Lort-Williams. I desire however to make 
one or two observations with regard to 
one point which was put before us in con- 
nexioD with the question whether in any 
sense and in any circumstance the testa- 
tor in using the expression “including the 
charities and subscriptions promised” 
could have had in mind obligations which 
might properly be comprised in the term 
debts.” It was suggested in the course 
of the argument before us in support of 
the validity of the latter part of Cl. (l) 
that there might possibly be cases where 
a subscription promised ’ actually consti. 
tuted a debt enforcible in law and we 
were referred in that connexion to the 
decision in 14 Cal 64 (5), where it was. 
held that a suit would lie to recover a subs- 
cription promised, if the subscriber knew 
that, on the faith of his and other subs- 
criptions, an obligation would be in- 
curred to a contractor for the purpose of 
erecting a building to be paid for out of 
the moneys subscribed. Tbe plaintiff in 
that case was a Municipal Commissioner 
of Howrah and one of the trustees of the- 
Howrah Town Hall Fund. It had been 
in contemplation to build a Town Hallin 


For all these reasons I am of opinion 
that tbe words “including the charities 
and subscriptions promised” in Cl. 1 of 
the will, cannot be given legal effect to, 
and that this part of the clause is void 
for uncertainty: that the legacies thereby 
given (if any) are invalid, and that tbe 
charities and subscriptions referred toare 
not debts, and cannot be included in that 
category or within the direction to pay 
them. To this e:!tent only the decision 
of the learned Judge is modified and the 
decree is set aside. There is of course 


Howrah, provided tbe necessary funds 
could be raised, and upon that state of 
things being existent, tbe persons inter- 
ested set to work to see what subscrip- 
tions they could obtain. When the subs- 
cription list had reached a certain point 
the Commissioners, including the plain- 
tiff, entered into a contract with a con- 
tractor for the purpose of building tbe 
Town Hall, and plans of the building 
were submitted and passed ; and ad the 
subscription list increased the plans in- 
creased also and the original cost which 


nothing to prevent the trustees under 
Cl. 14, if tliey should think fit, from in- 
eluding some of these claimants among 
the charitable beneficiaries indicated in 
that clause. The appeal is allowed. Mr. 
H. D. Bose, leading counsel for all tbe 


was intended to be Rs. 26,000 swelled up 
to Rs. 40,000. 

For the whole of that Rs. 40,000 the 
Commissioners, includi ng the plaintiff. 

S. Kodar Nath Bhattacharji v. Oorio Mahamod, 
(1687) 14 Cal Cl. 
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were liable to the contractor as well as 
for the amount of the original contract, 
because the additions to the buildings 
were made by the authority of the Com- 
missioners and with their sanction. The 
defendant, on being applied to. put down 
his name in the subscribers' book for 
Rs. 100, and the question was whether 
the plaintiff, as one of the persons who 
made himself liable under the contract to 
the contractor for the cost of the build- 
ing, could sue, on behalf of himself and 
all those in the same interest with him, 
to recover the amount of the subscription 
from the defendant. Sir Comer Pathe- 
ram, C. J., and Beverley, J., held that 
there was 

a perfeotly valid contract and foe good consi- 
deration ; it contains all the essential elements 
of a contract nhich can be enforced in Ian by 
the persons to whom the liability is incurred. 

On the strength of that case, it was 
argued before us at any rate as regards 
those of the claimants under Cl. (l) of 
the will of Raghumull Kbandelwal who 
had actually carried out or started build- 
ing operations on the faith of promises 
made to them by the testator, they could 
undoubtedly benefit under the terms 
of Cl. (l), because there had been a 
relationship of a contractual character 
between them and the deceased which 
the law would recognise and give 
effect to. It was said therefore that the 
testator was not mistaken in thinking 
that some of his promises at least would 
be regarded as “debts” for the purpose <5f 
the administration of the estate after his 
death. With all possible respect to the 
learned Chief Justice and the other 

the case of 

14 Cal 64 (5). just referred to, I take 

whether that case was 
rightly decided, particularly having re- 
gard to decision in the English case 
of 64 L J Ch 811 (6) where in oircum- 

Sf ifS ''' O' 

estate, to make it liable ».dead man's 

him dating his lifetime to M 

contribution to any obieet * ®“a^>^table 

ilissssi 

Later, the learned Judge says • 
^M^Cookson admitted verf fai^y^t t.K. Ka. 


giDDiDg that, unless he could show that there 
was a legal debt due from the estate of the 
testator, be had no case at all, and it wa$, 
therefore, necessary for him to shape the case 
so as to satisfy the Court that there was a posi* 
tive legal contract entered into by the testator 
to pay the whole of this sum of £20,000 which 
rendered the estate of Mr. Hudson liable for so 
much of the £20,000 as was not paid by him 
during bis lifetime. 

Later io the judgment the learned 
Judge stated : 

am utterly at a loss to ascertaia 
that there was any coDsideration/' 

Agaioi he says : 

The whole thing from beginning to end was 
nothing more than this : an intention of this 
gentleman to contribute to the fund and an in* 
tentioQ of the Committee, so long as the diOor* 
ent members of it remained members of that 
Committee, to dispose of that fund according 
to the purposes for which it was contributed. 
There really is in this matter nothing whatever 
in the shape of a consideration which could 
form a contract between the parties. 

I respectfully agree with the views ex- 
pressed by Pearson, J. It is to be noted 
that this decision was given in the month 
of May 1885 and the decision of Sir 
Comer Patheram was given only about u 
year later. The probability is that having, 
regard to the length of time required for 
communication between England and 
India in the light is that English case was- 
not brought to the attention of this Court 
when the Howrah case was being heard. 
I make these observations in order to em- 
phasise what my learned brother has al- 
ready said with regard to the impossi- 
bihty of construing the clause under con- 
sideration as being a direction to pay 
debts. The terms of the clause are too* 
vague and uncertain and obviously bus 
ceptible of such a variety of interpreta- 
tions for the Court to give effect to them 
as constituting a gift as the nature of a 
legacy. I agree that this appeal must be- 
allowed and the judgment of the learned 
Judge as regards his decision on Cl. (l) 
set aside. The question of costs is ' re- 
served till this day three weeks when this, 
case will be set down “To be mentioned.’* 

^peal allou-ed. 

A. I. R. 1936 Calcutta 47 
Cdnlippe, j. 

Gotirilal Alatilal and others 

V. 

a r. r, 
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Civil P. C. (1908). S. 115 — II it not proper 
for counsel to go alone to Judge and impart 
information inimical to otherside — It is also 
improper for Judge to pass order after hear- 
ing one side only — Case sent back for retrial 
as result of information so conveyed — Order 
held liable to be set aside. 

It is not proper nor professional on the part 
of a counsel to go alone before a Judge or Judges 
In a private room and impart to them a matter 
very inimical to the other side. So also it is 
improper that the Judge, having received that 
information, should give advice as to what 
course should be taken when they have only 
hoard one side of the question. It is an un- 
desirable and improper course to adopt on the 
part of both the Counsel and the Judges. 

(P49 C 1) 

Where, therefore, a Full Bench of the Court 
of Small Causes orders a case to be sent back 
for retrial, as a result of some information con- 
veyed to them by the counsel for one party in 
their private room and at an ex parte interview, 
its order'is liable to be set aside. [P 40 C 1] 

Order. — This is the petition of 
one Jitamal Mohata, the plaintiff in 
a suit in the Small Cause Court, to 
obtain an order setting aside a direction 
of the Full Bench of that Court which 
allowed a re. opening of two cross-actioos 
originally heard by the Sixth Judge of 
that Court. The learned Judge in ques. 
tioD is no longer a Judge of the Small 
Cause Court. When the hearing for the 
new trial came on before the Full Bench 
lie had been succeeded by another learned 
Judge. It is the practice of the Small 
Cause Court to form their Full Bench 
from the trial Judge and the Chief Judge 
of the Small Cause Court. On this 
occasion the Chief Judge was sitting with 
the successor of the trial Judge. The 
application was made under S. 38, Presi- 
dency Small Cause Courts Act. The 
matter comes before me by virtue of the 
provisions of the well-known S. 115, Civil 
P. C. It is a some-what curious and 
unusual combination of facts which has 
been detailed in the various affidavits 
before me now. What appears to have 
happened is this. The conduct of the 
petitioner’s case in the trial Court was in 
the hands of a Mr. Boonerjee. When 
this application for the new trial came 
on (and I may mention that it was 
launched by tho respondents to this 
application, who were tiie opponents of 
.litmal Mohata), a Mr. Dutt was briefed 
to looH; after their interests. On the 
other fude. leading Mr. Bonnerjee, was 
another Mr. Butt.* • Before the learned 
Judges ent.ered. tb^^^^^t, when they 
wpr^till in their private room, a certi- 
fed e^y of'rfie^chedu^Bjf thedeb.te and 

V’ rW 


assets in insolvency of the trying Judge 
was placed in the hands of Mr. Dutt, the 
advocate for the respondent. Mr. Dutt 
looked through the schedule and there he 
found that Jitmal Mohata, the petitioner 
here, figured as a creditor of the trying 
Judge to the extent of Es. 500. Mr. 
Dutt showed this schedule to the other 
Mr. Dutt, and I imagine that both the 
learned gentlemen at once appreciated 
that an awkward and embarrassing posi- 
tion had arisen. Mr. Dutt for the res. 
pondents, after some conversation with 
the lawyers on the other side, came to 
the conclusion and announced his inten- 
tion of communicating this information 
to the learned Judges in their room. 

- What exactly happened there is some- 
what in doubt. Mr. Dutt was called 
before me and gave his evidence, I 
thought, in quite a straightforward 
manner; but he did not say in chief in 
answer to Mr. Ghose that he told the 
Judges that he had informed the other 
Mr. Dutt of what had been found out 
and that he had asked him to come 
with him into the Judges' room and be 
present at the interview. Cross-examined 
rather severely however he stated that 
he told the learned Judges that he had 
communicated with his opponent and 
asked him to be present at the interview. 
Subsequently he admitted his recollec- 
tion was not clear on the point. The line 
taken by the learned Judges at the end 
of the interview was that the Chief Judge 
advised Mr. Dutt to go back into Court, 
see his opponent and suggest to him that 
in the public interest and in the interest 
of the reputation of the judiciary they 
should come to an agreement privately 
that a new trial should take place. He 
did this, but the other Mr. Dutt refused 
to settle. In answer to me Mr. Dutt in 
the witness box admitted that >vhen be 
obtained this information about the trial 
Judge he at once realised that he had an 
asset on his client's behalf and he had a 
new weapon to use in his application for 
a new trial. The learned Judges seem to 
have appreciated this too. There is no 
other inference to be drawn from the 
advice the Chief Judge gave to Mr. Dutt. 
It was argued also, though rather half- 
heartedly, that there were two other 
legal arguments developed before the 
learned Judges in addition to the 
vency point. In the upshot the Full 
Bench allowed the new trial, and it is 
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from that order, as I have already indi- 
cated. that this petition arises 

I have to make up my mmd 
the Full Bench was 
the case back for retrial y • 
told them in their private room at th s 
cx parte interview. W ith regard to this 
question the whole matter seems to me 
to turn on the manner it was presented 
to the Full Bench. Is it proper, is it 
professional, that counsel should go alone 
before a Judge oi- Judges in their private 
room and impart to the Judges in ques- 
tioD a matter very mimical to the other 
side ? And is it proper also that on hav. 
:ing received that information the Judges 
in question should give advice as to what 
course should be taken when they had 
only beard one side of the question . It 
.seems to me that there can be no doubt 
ithat this is an undesirable and improper 
course to adopt both, on the part of the 
advocate and on the part of the learned 
Judges. It was the Advocatefs duty either 
not to visit the learned Judges at all 
and bring the matter out in open Court, 
or. if be was going to communicate with 
them privately, to insist on taking the 
legal advisers of the other side with him. 
■Gn the other band, it seems to me that 
it was no less the duty of the Judges in 
their private chamber to disregard the 
information altogether or to insist on 
hearing it communicated in the presence 
of the legal advisers of the other side, 
and to hear their arguments and con- 
tentions on this very controversial point 
as soon as possible. As I pointed out, 
these were not the courses which were 
adopted, and from my view I am convin- 
ced that the real reason why the case 
was sent back for retrial was because of 
this very striking, very harmful, piece of 
evidence which was presented to the 
Judges of the Full Bench in private. 

The two other arguments which are 
said to be legal arguments, one based on 
a question of discount and the other 
based on a question of interest, do not 
seem to me, in truth and in fact, to be 
legal arguments at all. Those of us who 
have practised at the Bar know how easy 
it.is to dress up a question of fact into a 
question of law, which .on investigation 
proves to have no legal aapeet whatever, 
or a legal aspect of such a minor char- 
acter as not to deserve the dignity of the 
adjective. In these circumstances, I think 
that this order of the Full Bench of the 
1936 0/7 &. 6 


Small Cause Court ought to be set aside, 
and that the judgment of the original 
trying Court should be restored. I may 
add that it has been pointed out to mo 
that there is a possible explanation of 
the connection of the petitioner hero with 
the debt to the learned Judge. Nothing 
has really been decided, because both 
sides have not been heard, and I am 
not going to suppose that judicial human 
nature is necessarily going to bo unduly 
influenced by the fact that a Judge is 
engaged in trying one of his own cre- 
ditor's case. It may be very undesirable 
that a case should be tried by a Judge 
where his creditor is concerned. It may 
very well be that such a question may 
be subject of an order for transfer; but 
once a Judge has undertaken the duty of 
trying a case of this nature, I am not' 
going to presuppose that he would neces- 
sarily decide it in a different fashion. 
For these reasons the order I have indi- 
cated will be the order of the Court. 
Costs will follow the event. 

R.M./r.K. Order set aside. 

A. 1. R. 1936 Calcutta 49 

R. C. Muter, J. 

Attd Chandra Eoy and oi/iers— Plain- 
tiffs — Appellants. 

V. 

Sarada Sundari Dhupi and another — 
Defendants — Respondents. 

Appeal No. 1630 of 1932, Decided on 
15tb January 1935, from appellate decree 
of Sub-Judge, 1st Court, Bakargunj, 
D/. 4th April 1932. 

(*) Record of Rights — Entry in— Interpre- 
tation— Land described as "Karsa Cbakran" 
— Land constitutes service tenure and is not 
holding burdened with service. 

Where the nature of interest in certain laud 
is described in an entry in the record of rights 
by the words "Karsa Chaktan,” the ontry means 
that the land constitutes a service tenure, when 
the character of the land is agricultural land 
and does not mean that it is a holding bur- 
dened with service. [P 50 C 2] 

(b) Second Appeal — Question of law — 
Words of document misconstrued it not 
question of law. 

Where the words of a document have been 
misconstrued it would not be a question of law. 

(e) Appeal 

making new anNi^ccnaWent party 

Its *supp7ried. 

Where the toaiM||ip^aWqptirt<h*M^usti- 

ficatiOQ to mgKFavTne apuoUate staco not only 

a new c«efor ►bwhalf iu^on- 

sistent thfTnience as put forwa^ In the 

Srliwe-.X 
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Court of tho first instance and negatived by 
both tho lower Courts, its judgment cannot bo 
supported. [P 50 C 2] 

(d) Landlord and Tenant-Service tenure — 
Land held in lieu of remuneration for ser* 
vice — Landlord can resume it on refusal to 
render service — Right is protected by S. 181, 
Ben Ten Act. 

Section IS!, Ben. Ten. Act, in express terms 
protect^ the incidents of a service tenure from 
being affected by tho provisions in tho earlier 
portion of the Act by which occupancy and 
other rights are to be acquired. [P 51 C 1] 

It is one of the incidents of service tenure 
that, where the land is held really in lieu of 
remuneration for service, tho landlord has a 
right to resume it on refusal to render service. 
This right is specially protected by S. 181, 
irrespective of tho fact whether the lands are 
agricultural or net or that the person holding 
it on service tenure actuallv cultivates it or 
not. ' (P5lCl,2j 

Bajendra Bliusan Bakshi — for Appel- 
lants. 

Alinask Chandra Ghose — for Eespon- 
dents. 

Judgment. — This appeal is on behalf 
of the plaintiffs in a suit for recovery of 
possession. Plaintiffs' case is that the 
lands in suit were made over to the 
defendants to he held by them in lieu of 
service to be performed by them, the 
nature of the service being washing of 
the clothes of the plaintiffs. The IsHid in 
suit is plot No. o04 and is admittedly the 
land used for the purpose of growing 
crops. The plaintiffs, I may state, are 
the proprietors of Taluk No. 900, Nos. 1 
to 3 having two-thirds share therein and 
Nos. 4 to 7 the remaining one-third 
share. Of the three defendants who are 
washermen by caste, only defendant 1 
put in a contest. Her only defence 
appearing from the written statement was 
that plot No. 504 along with Plot No. 503 
constituted an ordinary tenancy held 
under the proprietors of Taluks Nos. 900 
and 728 at a cash rent of Es. 3 per year. 
Her case was not that though she and 
the other defendants bad to render ser. 
vice to the landlords, the plaintiffs, the 
lands were only burdened with service. 

Both the Courts below have held that 
plot No. 504 appertains to Taluk No. 900 
alone and the story of the defendant that 
she held plots Nos. 503 and 504 at a cash 
rent under the proprietors of Taluks 
Nos. 907 and 728 is a false one. The Court 
of first instance held that it was really a 
service tenure and inasmuch as the 
defendants have refused to perform the 
service, plaintiffs are entitled to kbas 
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possession. In that view of the matter 
the learned Munsiff decreed the suit. 
Defendant 1 preferred an appeal to the 
Subordinate Judge. The learned Sub. 
ordinate Judge agrees with the finding of 
the learned Munsiff that the land in suit 
appertains to Taluk No. 900 alone and 
that the defence of defendant 1 that 
it along with plot No. 503 constituted an. 
ordinary holding under the proprietors’ 
Taluks Nos. 900 and 728 at a cash rent 
of Rs. 3 is a false one. But the lower 
appellate Court starts for defendant 1 a 
case which she never mado in her writ- 
ten statement, a case of wliich there is nc 
indication either in the judgment of the 
trial Court. The learned Subordinate 
Judge held that although no cash money 
was payable for the occupation of plot 
No. 504, tbedefendantshadto render set- 
vice for being allowed to remain in occupa- 
tion of the same. These services he held 
were not the sole consideration for this 
occupation, that is to say, he held that 
the land in suit was only burdened with 
service. For the purpose of coming to 
this conclusion be relied upon an entry 
in the record of rights which was put in 
by the plaintiffs for the purpose of estab- 
lishing their title to the lands in suit. 

The entry shows that plot No. 504 is in- 
cluded in Taluk No. 900 of which the 
plaintiffs are the proprietors and the de- 
fendants are in possession. The nature of 
their interest is described by two words 
“Karsa Cbakran”. The learned Subordi- 
nate Judge interprets these words to 
mean a holding burdened with service. 
I do not agree with the interpretation 
put by the learned Subordinate Judge on 
this entry. If that entry has any mean- 
ing it means that the lands constituted a 
service tenure, the character of the lands 
being agricultural lands. I am not how- 
ever basing my judgment upon the inter- 
pretation put upon the words Karsa 
Chakran’. It may be that these wordsi 
may have been misconstrued, but thatj 
would not be a question of law. I do 
think that the judgment of tho learned 
Subordinate Judge cannot be supported • 
because he had no justification to make 
at the appellate stage for. the defendants 
not only a new case but a case inconsis- 
tent with the defence as put forward in 
the Court of first instance, a defence 
which has been negatived both by the 
trial Court and by the lower appellate 
Court. 
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Mr. Gbose who appears od behalf of 

the respoDdepts seeks to ® 

decree of the learned Subordinate 
Judge on a ground not mentioned m the 
ludgment, but as it is a pure question of 
law I have allowed him to argue it. 
Mr. Ghose relying upon the case of bl 
I A 93 (l) says that inasmuch as the 
lands which are in occupation of the 
defendants are agricultural lands actually 
cultivated by them, the defendants can- 
not be ejected, they having acquired 
occupancy rights therein although the 
lands were held for the purpose of 
rendering service. He says that although 
it may be that the lands were held in 
lieu of remuneration for the service still 
the character of the lands being agricul- 
tural lands and inasmuch as the defen- 
dants are themselves cultivating the 
same they have acquired occupancy 
rights. I do not see how the said deci- 
sion of Sir John Wallis in 61 I A 93 
(l) helps Mr. Ghose. There, the plain- 
tiffs held the land under a service 
tenure. They had let out the same to 
certain cultivators who were the defen- 
dants. Later on, they instituted a suit 
for possession against the defendants. 
The defendants set up a plea that they 
bad acquired occupancy rights. The 
Privy Council held reversing the decision 
of the Patna High Court that the defence 
was a valid defence, that is to say, 
althoug'i the plaintiffs held the lands as a 
service tenure they had let out the lands 
to the defendants who were agricultu- 
rists; the defendants had acquired occu- 
pancy rights and there was nothing in 
S. 181 to prevent the acquisition of 
occupancy rights by the defendants. 
That was a case where a question was 
raised between the service tenure holder 
and his tenants. It was not a case bet- 
ween the service tenure bolder and his 
laDdlord. 

Section 181, Bon. Ten. Act, in express 
terms, protects the incidents of service 
tenure from being affected by the provi- 
wons in the earlier portion of the Bengal 
Tenancy Act by which occupancy or other 
rights are to be acquired. It is oneof the 
incidents of a service-tenure, that is to 
say, where the land is held really in lieu 
of remuneration for service that on refu- 
sal to render the service the landlord has 
la^right to resume. This r ight is special- 
Is Aoup Mabto 
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ly protected by the provisions of S. 181, 
Ben. Ten. Act, no matter whether the, 
lands are agricultural or not and no mat-j 
ter whether the defendant, the man who 
is holding on service tenure, actually 
cultivates it or not. In this view of the 
matter, 1 do hold that there is no sub- 
stance in this contention The result is 
that I set aside the judgment and decree 
of the learned Subordinate Judge and 
restore those of the leunicd Munsiff. The 
appeal is accordingly allowed with costs 
to the plaintiffs throughout. 

r.m./k.k. Appeal ulloiced. 

A. I R 1936 Calcutta 51 
K. C. Mitteh, J. 

Krishna Chandra Kudrapal — Dofon- 
dant — .Appellant. 

V. 


Khan Mamud Bepari and o/fiers— Res- 
pondents. 

Appeal No. 1195 of 1933, Decided on 
13th December 1935, from appellate de- 
cree of Diet. Judge, Faridpur, D/- 12th 
April 1933. 

(•) Vendor end Purcheter— Breach of con- 
tract — Purchaser paying money in part pay- 
ment of price and not ai earnest money is 
entitled to recover it. 


Where a contract of sale is not completed, the 
purchaser paying certain sum iu part payment 
of the price and not as earnest money is en- 
titled to recover it with interest whether the 
breach is on his part or on the part of the 
seller. [P52 0 1] 

(b) Vendor and Purchaser — Contract of 
sale— Earnest money is guarantee for perfor- 
mance of contract— Breach on part of vendee 
— Earnest money is forfeited — Vendee con- 
tending that earnest money is not forfeited 
must prove that agreement prevents for- 
feiture. 


Earnest money is a guarantee for the perfor- 
mance of the conlraoi. If the transfer goes 
forward, it is a part of the purchase price, but 
if it falls through on account of the default of 
or breach by the vendee, it is forfeited, in the 
absence of a contract either express iu its terms 
or to be inferred from the whole coutraot. If 
the purchaser says that the earnest money has 
not been forfeited, though the breach is on his 
part, be has to show that the agreement pre- 
vents the forfeiture. This he can do. if the same 
can be inferred from all the terms of tho con- 
tract itself : 1936 i> C 1; 1920 Cal 931; 1930 

n' Palmer v. Temple y 

A &£ 608, i?«/. on. (P 62 0 1 , 2 ] 

(c) Contract— Construction— Time essence 
of conlracl-Time is not ocdlnarily essence 
of contract-parties can make it so by ex- 
press agreement or subsequent notice. 

Time is not ordinarily of the essouco of the 
contract, but the parties can make it so by ox- 
press agreement in the contract itself or sub- 
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sc^ueEtly by giving reasonable notice to com- 
plete on a certain day or if the nature of the 
property intended to be sold requires it, as 
for instance if the contract is for the sale of life 
interest or a mining lease given for a fixed 
period of time. Time is not of the essence of 
contract simply because a period of completion 
is mentioned in the contract for sale of land. 

CP 62 C 2 ; P 53 C 1] 

C, . C. Sen, Rajcndra Bhusan Bakshi 
and Birendra N. Banerjee — for Appel- 
lant. 

A. S. Akrayn — for Respondents. 

S. C. Lahifi — for Deputy Registrar. 

Judgment. — This appeal is on behalf 
of the defendant and arises out of a suit 
instituted by the plaintiffs to recover 
from him a sum of Rs. 475 (with interest) 
paid to him on the basis of a contract by 
which the latter agreed to sell to the 
plaintiffs a piece of land. The contract 
was an oral one, entered into on 28th 
Kartick 1335. By it the price was fixed 
at Rs. 1,375. It is the plaintiff's case that 
at the date of contract Rs. 375 were paid 
by them as earnest money and later on a 
further sum of Rs. 100 was paid in part 
payment of the price. There is nothing 
to show that the last mentioned sum was 
paid by way of earnest. The plaintiffs 
came to Court with the case that the 
balance of the price was to be paid in the 
month of Magh 1335 at the time of the 
conveyance, but before that, that is. at 
some time in Pous 1335, the defendant 
refused to sell. The defence is that the 
time for completion according to the con- 
tract was .\ughrahan 1335 and that the 
conveyance, was not executed by him as 
the plaintiffs failed to find the money. 
Both the Courts below have held that 
the contract could not be completed on 
account of the refusal by the defendant 
to convey his land, the breach beingou 
liis part. Whether the breach was on 
the part of the defendant or on the part 
of the plaintiffs, there is no defence to 
the plaintiffs’ claim for the refund of 
Rs. 100. That was not earnest money 
and the plaintiffs are entitled to recover 
it with interest in any event. The ques- 
tion, therefore, is whetlier the plaintiffs 
can recover the other sum, namely Rs. 375, 
which admittedly was paid by way of 
earnest. It is well settled on the autho- 
rities that earnest money is a guarantee 
for the performance of the contract. 

If the transaction goes forward it is a 
part of the purchase price, but if it falls 
ithrough on account of the default of or 
[breach by the vendee, it is forfeited, in 


the absence of a contract either express 
in its terms or to be inferred from the 
whole contract. 1926 PCI (l), 24 C W N 
967 (2), 1930 Bom 213 (3). and 41 All 
324 (4). If the purchaser says that the 
earnest has not been forfeited, though the 
breach is on his part, he has to show 
that the agreement prevents the for- 
feiture. This he can do, if the contract 
says so in plain terms, or if the same can 
be inferred from all the terms of contract 
itself. In 9 A & E 508 (5) such an 
agreement was inferred from a clause in 
the contract that the party in default 
would pay a penalty of £1000. Lord 
Deenham, C. J., observing that ‘‘the in- 
tent of the parties being clear, that there 
should be no other remedy.” Both the 
Courts below have held that time was the 
essence of the contract, but have not de- 
cided the question as to whether the date 
for completion was the month of Magh or 
the month of Aughrahan. If the finding 
that time was the essence of the contract 
is a correct finding based on evidence, the 
question as to what was the time for com- 
pletion, whether the month of Aughrahan 
or Magh 1335, is a material one, as the 
plaintiffs' case is that the defendant re- 
fused to sell when an agent of theirs went 
to him with a part of the balance of the 
price in the middle of the month of 
Pous 1335. On looking into the judg- 
ments it seems as if the finding that time 
was of the essence is not based on evi- 
dence. The learned Subordinate Judge 
in one line says that he agrees with the 
Munsiff’s finding on the point. The 
Munsiff records bis findings on the said 

point in the following terms : 

It is quite clear that time was a very promi- 
nent material ol the contract. As a matter ol 
fact, in a contract for sale of land like the pre- 
sent. usually time must have counted. I, there- 
fore. hold that time was an essence of the 
contract. 

If he meant to say that time is of the 
essence of the contract, simply because a 
period for completion is mentioned in a 
contract for sale of land, he is certainly 

1. Chiranjit Singh v. Har Swarup, 1926 P 0 1= 

94 I C 782 (PC). , 

2. Atul Krishna v. Sarat Chandra, 1920 Cal 

=59 I C 215=24 OWN 9G7. 

8. Dinanatb Damodar v. Malvi Mody Rai^ 

chhoddas and Co., 1930 Bom 213=127 I O 

324=32 Bom L R 272. , cu 

4. Muhammad llabibullah v. Muhammad Shan, 

1919 All 205=60 I 0 943=41 All 324—17 

A L J 309. , T, . r, 

5, Palmer v. Temple. (1839) 9 A & E 603 — 1 P « D 

379=8 L J Q B 179. 
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wrong. It is not ordinarily of the essence 
of the contract, but the parties can make 
it 90 by express agreement in the contract 
itself or subsequently by giving reason- 
able notice to complete on a certain day 
or if the nature of the property intended 
to be sold requires it, as for instance 
if the contract is for sale of a life interest 
or a mining lease given for a fixed period 
of time. For the reasons given above 1 
hold that the plaintififs are entitled to a 
decree for Es. 100 with interest, but 
their claim to the further sum of Rs. 375 
which was paid by way of earnest roust 
be further considered, and for that pur- 
pose I remand the case to the lower ap- 
pellate Court. That Court will consider 
on the evidence the following points ; 
(i) as to whether time was of the essence 
of the contract ; (ii) if so, whether the 
time of completion was Augrabayan or 
Magh 1335. If it finds that time was of 
the essence of the contract and the time 
for completion was Augrahayan. it will 
dismiss the plaintiffs' claim to that sum 
of money, namely to Rs. 375 and interest 
claimed thereon. If the Court below 
finds either that time was not of the 
essence of the contract or that the time 
for completion was the month of Magh 
1335, it will decree the plaintiffs' claim to 
that sum, for I maintain the finding of 
the lower appellate Court, which roust 
be taken along with the plaintiffs' case, 
that the defendant refused to sell the 
lands in the middle of Pous 1335. The 
appeal is accordingly allowed in part and 
the case remanded to the lower appellate 
Court with directions to decide the plain- 
tiffs claim to Rs. 375 and interest there- 
on in the way indicated above. As the 
success of the appellant is only partial, 
the parties will bear their respective 
Costs of this appeal. Future costs will be 
in the discretion of the lower appellate 
Court. 

R.M./R.K. Case remanded. 

A. I. R, 1936 Calcutta 53 

Derbyshire, C. J., and Costello, J. 

Hamprosad Snrajmull — Plaintiff — 
Appellant. 

V. 

A/ofifaf— Defendant— Respondent. 

Appeal No. 8 of 1935, Decided on 
22nd August 193o, from order of Panck. 

January 1934. and 
14th December 1934, respectively. 
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Calculi* High Court (Reference) Rules, 
Ch 26. Rr. 4 and S—P obtaining decree 
against D in 1920 for certain sum less an 

una$cerlained sum— Suit referred to Regis- 
trar for taking accounts— P appealing from 

decree— Suit remanded for finding and 
ing given— J’ doing nothing fo' 9 
1929— P’sappeal coming for nearing in 4^, 
dismissed for detauU- Reference never pro- 
ceeded with— P again doing nothing for five 
years till 1934— in 1934 praying that suit 
be dismissed for wont of prosecution— i’ ^ 
suit dismissed — Matter held to be governed 
by Rr. 4 and 8— Suit held to be rightly dis- 
missed. 

P obtained a decree in 1920 for a certain 
amount less one definite sum and less au ud- 
ascerlaiued amount. The suit was referred to 
the Assistant referee to take the accounts 
the further hearing of the suit was adjourned 
until after the reference. P appealed from 
the decree. The suit was remanded to the trial 
Court for a finding on certain facts and there 
was a finding by the Court. Nothing however 
was done for about nine years, when P*s appeal 
appeared in the peremptory list. P did not 
appear and bis appeal was dismissed as also aa 
application by bim for restoration of bis appeal, 
The reference was never in fact proceeded with 
and nothing of any consequouce was done by P 
for a space of five years. After five years, in 
1934, a summons was taken out by the defen- 
dant X> asking for an order that the suit be dis- 
missed with costs for want of prosecution. P 
secured an adjournment and was directed to 
file an afildavit. Nothing was done by He 
again sought an adjournment on the next date, 
it was refused and P's suit was dismissed for 
want of prosecution: 

Held : that the matter was governed by the 
provisions of Rr. 4 and 8, Ch. 26, Reference 
Rules. It wasp's dutvand not that of the 
defendant D to file the decree in the Account 
Department of the Registrar's office and that 
was not done and therefore the lowei Coud 
was justified in coming to the conclusion th:vt 
D could apply under B. 8 for dismissal of the 
suit for want of prosecution; even if D were 
held to be the party having the carriage of 
reference it was open to P, on D not having 
taken any steps within 80 days, to ask under 
2nd part of R. 8 to have all proceedings under 
the refeience stayed and to obtain a final de- 
cree in the suit which he could execute. After 
the lapse of 80 days P had a present right to 
enforce the decree as he could have applied to 
have the reference stayed and a final decree 
made. P’s position was analogous to that of a 
mortgagee who obtaiued a preliminary decree 
and then did nothing towards putting himself 
into the position of being able to obtain a final 
decree before the lapse of 12 years from the 
date of the prelimioary decree : 1914 P C 150 
Kef.; 1924 P C 198, 

CP 65 0 2; P 56 C 2; P 57 C Ij 
B. C. Ghose and S. P, Clioivdhary—tot 
a^ppellaot. 

N. Bailer jee nod J/. N. Banerjee — 
for Respondent. 

Costello, J, — This is an appeal against 
two orders made by Panckridge, J., ouo 
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on 23rd January 1934 and the second on 
14th December 1934. The latter order 
was made as the result of an application 
on behalf of the plaintiffs in the suit to 
set aside a previous order which had been 
made by the learned Judge, purporting 
to act under R. 8, Ch. 26, Reference 
Rules, of this Court whereby the plain, 
tiffs suit was dismissed for want of pro- 
secution. An eiamination of the history 
of the litigation between the parties 
demonstrates very clearly that neither 
the plaintiffs nor the defendant have any 
merits in the matter. The suit was in- 
stituted as long ago as 13th December 
1918 for the recovery of tlie sum of 
Rs. 12,665-11-9 alleged to be due on a 
mutual, open and current account. The 
written statement was filed on 14th Feb- 
ruary 1919 and the defence taken by the 
defendant was to this effect: the current 
account referred to in the plaint was ad- 
raitted but defendant claimed to be en- 
titled to credit by way of set off for 
the sum of Rs. 3,313-12.0 said to be due 
to the defendant from the plaintiffs on 
account of certain dealings in silver bars. 
The defendant also claimed to be entitled 
to a half share of the profits of a joint 
venture in connection with a transaction 
concerning 75 bales of flrey Shirting 
material. On 9th January l920Greavos,J., 
made a decree in favour of the plaintiffs. 
That decree was for the amount claimed 
less the set off claimed by the defendant 
on the silver bar account and less such 
profits as the defendant might bo enti- 
tled to arising out of the joint transac- 
tion in Gvoy Shirting material. It is im- 
portant to observe the precise form of 
the decree. The operative part reads as 
follows : 

It is ordered and decreed that the defoodaots 
do pay to the plaintifT firm the sum of Rupees 
12,C0511‘9 lo.ss tbo sum of Rs. 8,313*12-0 and 
also Iho amount ropresentin;^ the half share of 
the defendant's firm in the not profits accrued 
it] rcspo<^t of the joint venture in respect of 75 
bales of Grey Shirting to be agreed upon bet* 
ween the parties in the pleadings in this suit 
mctiiionod with interest to run after 7 days on 
the ascertained .amount if the amount is agreed 
at the rate of 0 per cent pot annum until reali* 
sation thereof; otherwise tbequostion of interest 
ho reserved until after the Assistant Referee 
of this Court shall have made Lis report as 
heroinaft**r dirocto I. 

And ttioa comes the direction : 

And it is further ordered and decreed that 
the further he.rring of this suit bo odjourned 
and that it bo referred to the said Assistant 
Kofereo to take an account of the profits as 
'ftnre made by the joint voiituro in respect of 


75 bales of Grey Shirtings in the pleadings in 
this suit mentioned. 

Then there isa direction with regard’to 
costs. So that on 9th January 1920 the 
position was that the plainbitfs obtained 
a decree for a certain amount less one de- 
finite sum and less an unascertained 
amount, and the further hearing of the 
suit had been adjourned until after the 
reference. From that decree the plain- 
tiff appealed on 9th February 1920. On 
16th June of that year there was a de- 
cree made by the Court of appeal re- 
manding the suit to the Court of first 
instance in order that there might be a 
clear finding with regard to the alleged 
existence of an agreement for the 
dealings and transactions between the 
parties to form part of the one cur- 
rent account in connexion with which 
the plaintiff was making bis claim in the 
suit. 

The matter again came before Greaves, J. 
and on 2Gth July 1920 there was a 
further finding by him on the issue 
which was sent back to him by the Court 
of appeal. Greaves, J. hold that the agree- 
ment which was set out in para. 2 of the 
written statement had been satisfactorily 
established. Greaves. J. also made an order 
that the costs of the further hearing on 
remand were to be dealt with by the 
Court of appeal when the matter was 
further considered by that Court. For 
some reason or other, which has not been 
satisfactorily explained, nothing more 
happened until virtually nine years later. 
On 3rd July 1929 the plaintiffs’ appeal 
appeared in the peremptory list. The 
plaintiffs, it seems, did not appear and 
the appeal was then dismissed with costs 
for want of prosecution. It appears that 
after that there was some kind of negotia- 
tion of a settlement. Be that as it may, 
the reference was never in fact proceeded 
with, but on 15th July 1929 the plaintiffs 
made an application for the restoration 
of the appeal to the list. That application 
was dismissed with costs Nothing of any 
consequence was done by the plaintiffs 
for the space cf a further five years. 
Accordingly on 6th January 1934 a sum- 
mons was taken .out by the defendant 
returnable on 0th January 1931 asking 
for an order that the suit should be dis- 
missed with costs for want of prosecution. 
The plaintiffs secured an adjournment 
until 23rd January 1934 and they were 
directed to file an a6Bdavit by I9bh Janu- 
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Ghose merely says in extenuation rather 
than in explanation that in the circum- 
stances no appeal was filed because on otn 
February there was the application “■ 
reconsideration of the matter by the 
learned Judge himself. In my view the 
filing of that application for a review 
affords no protection to the plaintiffs m 
answer to the contention that so far as 
the order of 23rd January 1934 is con- 
cerned this appeal was filed out of time, 
in that it was lodged long after the lapse 
of twenty days from the date of the order. 
We are therefore in this position: We 
can only concern ourselves with the judg. 
ment and order of 14tb December 1934. 
There is one further passage in that judg- 
ment which I desire to quote. The learned 
Judge said : 

The first point taken by learned counsel for 
the plaintiffs is that Er. 4 and 8 have no ap- 
plication. Ho points out that the roforonce 
was directed with a view to reducing the doton- 
dant's liability under tho decree and that 
tberofore the defendant should tako tho ne- 
cessary stops in tho roforonce. Ho also subcnits 
that the reference rules cannot oontomplate 
tho dismissal of a monoy decree already passed. 
1 think with regard to that it is sufficient if 1 
say that no reason has been shown why these 
legal arguments could not have been advanced 
whoa the matter was bofore me on tho former 
occasion, and I do not think that I should bo 
justified in ontortainiug them now. 

lomy opioioD the only matter the learned 
Judge bad to consider on 14th Deo. 1934 
was whether there was sufficient cause 
or excuse for the plaintiffs in not ap- 
pearing on 23rd January 1934 and putting 
whatever contention they then desired to 
make. Upon a consideration of the facts 
of the case and after examining tho affi- 
davits which have been put in, in coone- 
xioD with this matter I think we ought 
to Come to the conclusion that tho learned 
Judge was quite justified in holding as he 
did that there was no reason why he 
should re-open the matter or reconsider 
the order which he had made on 23rd 
January 1934. And even if wo go behind 
that order and consider the merits of the 
case I should say that the learned Judge 
was, in the oircumstances of this case, 
quite right in holding that the matter 
was governed by the provisions of R. 4 
and B. 8, Ch. 26 of the Rules of this 
Court. Mr. B. 0. Ghose has contended 
that the plaintiffs were in this position : 
they obtained a decree made on 9th 
January 1920 which was still subsisting 
and therefore it was not competent to the 
learned Judge to dismiss the suit and in 
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ary. Apparently however nothing was 
done prior to 23rd January. On f^at date 

the matter came before ' 

and an attorney appeared on behalf of the 
plaintiffs and sought a further adjourn- 
ment which was refused, and the learned 
Judge thereupon made an order dismiss- 
ing the plaintiff's suit for want of pro- 
secution. That is one of the orders now 
complained of. 

On 5th February 1934 there was an 
application on behalf of the plaintiffs for 
a re-consideration of the matter, as they 
eaid. in view of the plaintiffs* inability to 
attend the Court on 23rd January. That 
application originally came before an 
acting Judge of this Court who took the 
view that the matter ought to stand over 
until after the return of Panckridge, J. 
at the end of the long vacation in 1934. 
Ultimately the matter was dealt with by 
Panckridge, J. on 14th December 1934, 
when the application was beard by him 
and ultimately dismissed by a judgment 
of that date, and that is the judgment we 
have now to consider. The learned Judge 
said : 

This IS tin application on behalf of the plain* 
tiffs to set aside eo order I made purporting to 
act under H. 8, Ch. 26 of the Reference Rules 
dismissing the plaintiffs* suit for went of pro* 
secution. 

Then he set out some of the history of 
the matter. Then he states : 

No steps were Ukon with regard to the refer* 
enee, although it was prima facie Incumbent on 
the plaintifis to take such stops in terms of 
B. 4. Tbe reason for the plaiutiffs* failure to 
take any action in the matter is said to be the 
lact that negotiations were in progress for an 
amicable arrangement between tbemselres and 
the defendant. The defendant took out a 
summons which was returnable on 9th January. 
The plolntiSs appeared on that day and at 
their request I adjourned the application until 
23rd January in order that they might have an 
opportunity of placing before me materials aa 
grounds of opposition to the order asked for in 
the defendants' summons. 23rd January arrived 
and on that occaeion no materials in opposition 
•were forthcoming and 1 made an order in terms 
of the summons taken out by the defendants 
-and dismissed the suit. 

The present appeal, ae I have said, is 
directed against the two orders of 23rd 
January 1934 and 14th December 1934 
and it was filed on 4th January 1935, 
that is to say. very nearly 12 months 
after the making of the first of those two 
orders. No satisfactory exiplanation has 
been put forward by Mr. Ghose for no 
appeal against the order of 23rd January 
feeing preferred at the proper time. Mr. 
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that connexion Mr. Ghose put before us 
the decision in ol I A 321 (l) and be 
relied upon the judgment of Lord Philli- 
more. It is to be observed however at 
the outset that that judgment was given 
in connexion with a case which was ori- 
ginally hied not in this Court or any 
other Chartered High Court but in one 
of the Courts of the Mofussil. Therefore 
it was not a case which fell within the 
purview of any rules analogous to R. 4 or 
R. 8, Ch. 26 of the Rules of this Court. 
In my opinion these two rules are applic- 
able to the present case, and the only 
question which arises is whether or not 
the terms of the two rules are such as 
would enable the learned Judge to make 
the order which he made on 23rd Janu- 
ary 1934. R. 4 provides that : 

An oflice copy of every decree or order direct- 
ing a reference shall be filed in the Account De- 
partment of the Registrar's office by the parly 
having the carriage of the reference v/itbin a 
week after the filing of the decree or order, 
and in default, may be filed in the Account 
Department by any other party within a week 
thereafter. 

Mr. B. C. Ghose has argued that in the 
present case the plaintiffs had not the 
carriage of the reference because the ef- 
fect of the decree of 9th January 1920 
was to entitle them to a certain sum less 
an unascertained sum which might be 
deducted for the bene6t of the defeodaut 
after the matter had been considered by 
the Assistant Referee. Mr. Ghose contend- 
ed that in the circumstances it was the 
duty of the defendant to set in motion the 
machinery, necessary for the taking of 
the account in connexion with. the Gray 
Shirting business. If that was the posi- 
tion no doubt it could be said that the 
defendant was the party having the car- 
riage of the reference, but in my opinion 
nothing occurred in this case which could 
rightly be said to have the effect of re- 
lieving the plaintiffs from the duty of pro- 
ceeding with their suit so as to put them- 
selves into the position of being able to 
obtain a decree which they could even- 
tually put to execution. The plaintiffs 
instituted the suit and they were seek- 
ing to recover a sum of money from the 
defendant. They could not recover any 
sum whatever from the defendant until 
after the reference had taken place. 
Therefore it seems to me that in the cir- 

1. Lachmi Narf-in 'larwari v. llalsnukuad Mar- 

wari, 1024 ^ C I C 747=51 I A 321= 

4 Pat 61 (P C). 


cumstances of this case the learned Judgei 
could come to the conclusion that it was 
the duty of the plaintiffs and not that of 
the defendant to file the decree in the 
Account Department of the Registrar's 
office. Admittedly that was nob done. In 
fact no steps were taken within thirty, 
days to apply for and file the decree or 
order of reference and no office copy wasi 
filed in the Account Department withini 
the time prescribed by R. 4. Thereforei 
it was not unreasonable for the learned' 
Judge to come to the conclusion that the 
defendant could properly apply underthe 
provisions of R. 8 for the dismissal of the 
suit for want of prosecution as contem- 
plated by that rule. Mr. Ghose has put, 
forward somewhat the extravagant and 
indeed startling proposition that it was- 
open to the plaintiffs to rest content with, 
the decree which they had obtained 
(which, said Mr. Ghose, was merely a 
preliminary decree) and do nothing 
towards putting themselves into the 
position of being able to enforce that 
decree for an indefinite and indeed in- 
finite period of time. That is a proposi- 
tion which cannot be accepted. As I 
pointed out to Mr. Ghose in the course 
of the argument it seems to me that the 
plaintiffs in this case are in a dilemma 
for either they obtained a decree or they 
did not. If they did not obtain a decree 
in the strict sense of the term then quite- 
clearly it was open to the learned Judge 
to dismiss the suit for want of prosecu- 
tion seeing that some 16 or 17 years had. 
elapsed since the date of the institution, 
of the suit and some five or six years- 
since the plaintiffs had made any active' 
move in the matter. If on the other 
hand it can rightly be said that the plain- 
tiffs did obtain a decree,theD the position 
was that the decree, even if it was mere- 
ly a decree in the nature of a preliminary 
decree, was subject to the provisions of 
Art. 183 of the Schedule of the Limita- 
tion Act, for the language of that Article 
is sufficiently wide to cover the position 
which the plaintiffs had created for them- 
selves. That Article prescribes that the 
period of limitation within which a judg- 
ment, decree or order of a Court estab- 
lished by Royal Charter can be enforced 
is a period of 12 years and that period; 
begins to run from the time when 

the present right to enforce the judgment, de- 
cree or order accrues to some person capable oE 
enforcing such right. 
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Now, as I see it, in the year 1920 the 
position was this : the plaintiffs ought to 
have tiled a copy of the decree in the 
Account Department as being the parties 
having the carriage of the Reference, but 
even if the defendant was the party hav- 
ing the carriage of the Reference because 
it was to his advantage to have a Refer- 
ence held on the chance of being able to 
set off a certain amount against the plain- 
tiffs’ claim, then the defendant not hav- 
ing taken any steps within 30 days it 
would have been open to the plaintiffs 
under the 2nd part of the provisions of 
R. 8 to ask that all further proceedings 
under the Reference should be stayed 
and thereupon to obtain a final decree 
in the suit, that is to say, a decree in 
such form as the plaintiffs could proceed 
to put it into execution. The plaintiffs 
however did nothing whatever. Therefore 
it seems that it must be taken that after 
the lapse of 30 days the plaintiffs bad a 
present right to enforce the decree see- 
ing that they could have applied to have 
the Reference stayed and a final decree 
made. That they did not do. The posi- 
tion seems to have been very analogous 
to that of a mortgagee who has obtained 
a preliminary decree and then does noth- 
ing towards putting himself into the 
position of being able to obtain a final 
decree before the lapse of 12 years from 
the date of the preliminary decree. In 
connection with this point I may refer 
to the case of 21 C L J 118 (2) which was 
a case which ultimately came before the 
Judicial Committee of the Privy Council. 
Their Lordships dismissed an appeal 
from the decision of this Court which 
was to the effect that where the Court 
in the exercise of its ordinary original 
civil jurisdiction passes a preliminary 
“^eage decree under S. 88, T. P. Act, 
lo82, an application under S. 89 of the 
Act for an order absolute for sale of the 
mortgaged property made after 12 years 
from the date of the preliminary decree 

Act. 1908 In all the circumstances of 
this case I am of opinion that the judg- 
ment gi^ven by Panckridge, J., on 14th 
December 1934, was correct and there- 
fore^this appeal should be dismissed with 


Derbyshire, C. J. — I agree and I have 
nothing to add. 

IK.M . R.K. Appeal dismissed. 


Chunder. 1914 P c 
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DERIiVSIIIRE, C. J. AND COSTELLO, J. 

Inland Sleam Xaiiiiation ]Vorkcys' 
Uniout In re. 

Appeal: decided on l9th August 1935, 
against orders of Registrar of Trade 
Unions, D/- 7th June 1935. 

Trade Unions Act (1926). Ss. 8, 11— AppU* 
cation for registr&tion of Union — Objects of 
Union not going outside objects prescribed 
in Act and all requirements of Act complied 
with— Registrar is bound to register Union 
ond is not entitled to go into other questions 
— Appeals from orders refusing to register 
Union should be taken by single Judge sitting 
alone. 

The Office of the Registrar of Trade Unions 
is ooe created by the Trade Unions Act of 192 J, 
and the functioos which the Registrar has to 
perform are prescribed by%hat Act. The func- 
tions of the Registrar are laid down in S. 8. 

[P 69 C 2, P COC^l] 

Where an application is filed before the Regis- 
trar for the registration of a Union, under the 
provisions of the Trade Unions Act, the duties 
of the Registrar are to examine the application 
and to look at the objects for which the Union 
is formed. If those objects do not go outside 
the objects prescribed in the Act. and if all the 
requirements of the Act and the regulations 
made thereunder are complied with, it is his 
duty to register the Union. (P CO C 2] 

Ad application filed before the Registrar for 
registration of a Uoion was rejected by him on 
the ground that the Union was for all practical 
purposes the same as another Union which bad 
been previously declared unlawful under S. 16, 
Criminal Law Amendment Act. The Registrar 
in passing the order relied on a letter written by 
the Secretary of the Union to the Bengal Govern* 
meut in which it was prayed that the ban ou 
the other Union be raised, The Registrar ap- 
peared to have acted on tho letter without giv- 
ing the Union any opportunity of explaining 
the statements made therein. Tho Union Nvent 
in appeal to the High Court under S. U, Tho 
original proceedings were started by a petition 
in which the petitioner described himself as the 
Secretary of the Union and prayed that a Rule 
might be issued to the Registrar to show cause 
why the order passed by him should not be set 
aside. Later an application wasmadoto the 
High Court for having the matter put in tho 
list to be dealt with before it and for a date to 
be fixed for the bearing : 

//e/d : that the functions of the Registrar 
were limited to seeing that the requiroiuouts of 
the Act had been complied with and ho was not 
entitled to go into the question, whether or not 
the Union in question was the same which had 
been declared unlawful. The Registrar, when 
he relied on the letter to the Bougal Govern- 
ment, ought to have brought to the uotico of 
the Union before he acted on it and given it 
opportunity to explain the statements made 
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therein. The order of the Registrar refusing to 
register the Union should be directed to be taken 
by A sin;;le Judge sitting alone so that if neces* 
sary, evidence could bo taken. (P 00 C 2] 

Per Costello, J . — That there was considerable 
doubt as to whether the procedure that had 
been followed was correct. [P 61 C 1] 

J. P. Miikcrjec — for Appellant (Union). 

S. M. Bose — for the Eegistrar. 

Derbyshire, C. J. — This matter comes 
to us by way of appeal from the Eegis- 
trar of Trad© Unions for Bengal. The 
appeal is brought under S. 11, Trad© 
Unions Act of 1926. (Sub-Ss. 1 to 3 read 
as follows:] 

“Any person aggrieved by any refusal 
of the Begistrar to register a Trade Union 
or by the withdrawal or cancellation of a 
certificate of registration may, within such 
period as may be prescribed, appeal (a) 
where the head oflic© of the Trad© Union 
is situated within the limits of a Presi- 
dency town or of Rangoon, to the High 
Court, or (b) wlier© the head office is 
situated in any other area, to such Court, 
not inferior to the Court of an additional 
or assistant Judge of a principal Civil 
Court of original jurisdiction, as the Local 
Government may appoint in this behalf 
for that area. (2) The appellate Court 
may dismiss the appeal, or pass an order 
directing the Eegistrar to register the 
Union and to issue a certificate ofregistra- 
tion under the provisions of S. 9 or setting 
aside the order for withdrawal or can- 
collation of the certificate, as thecase may 
be, and the Eegistrar shall comply witli 
such order. (3) For tl )0 purposes of an 
appeal under sub-S. (l) an appellate Court 
shall, so far as may be, follow the same 
procedure and have the same powers, as 
it follows and has when trying a suit 
under the Code of Civil Procedure, 1908, 
and may direct by whom the whole or 
any part of the costs of the appeal shall 
be paid, and such costs shall be recovered 
as if they had been awarded in a suit 
under the said Code." 

In the petition which brings the matter 
before us it is stated that on 8th March 
1935 a meeting of the employees of all 
Inland Steamer Services in the Province 
of Bengal was held at Jorabagan Park in 
the town of Calcutta and the employees 
assembled resolved to form a Union in 
the name of “Inland Steam Navigation 
Workers’ I.’piou ’ and the said Union was 
formed on the date. It is also stated in 
para. 2 that the rules of the said “Inland 
Steam Navigation Workers' Union” were 


so framed as to enable all employees 
of all Inland Steamer Services in India to 
become members of the said Union and 
the subscription was fixed on a monthly 
basis. Para. 3 states that thereafter, on 
the 26th March 1935. an application 
was filed before the Registrar of Trade 
Unions for registration of the said Union 
under the provisions of the Indian Trade 
Unions Act, 1926. Para. 4 states that 
thereupon, on the 16th May 1935, the 
Registrar refused to register the Union 
and passed the following order: 

The application below purports to be an ap* 
plication lor registration under tbo Indian 
Trade Unions Act, 1926, on behalf of a Union 
calling itself the Inland Steam Navigation 
Workers' Union. A few days before this appli- 
cation was filed the General Secretary of this 
Union addressed the Government of Bengal in 
a letter dated 22nd March 1935 and stated that 
he bad been directed by the general body of the 
Inland Stc.am Nivvigation Workers' Union, 
formerly known as R. 8. N. and I. G. N. and Ry. 
Workers' Union, to approach Government and 
request that the notification under S. 16, Crimi- 
nal Law Amendment Act, 190S, declaring the 
R. S. N. and Ry. Workers’ Union an unlawful 
association might bo withdrawn. Tbo rules and 
the constitution of the so-called Inland Steam 
Navigation Workers’ Union ate for practical 
purpose identical with those of the banned 
Union: tbc principal officers are common to both 
and iu view of tbo declaration in the Union's 
letter of 22nd March 1935 that this Union was 
formerly known as B. S. N. and I. G. N. and By. 
Workers’ Union I have no hesitation in finding 
that the present application is an attempt to 
have the Union which was registered on 18th 
September 1934 and No. 62 and thereafter de- 
clared an unlawful association registered under 
a new name. The application is accordingly 
refused. 

The letter that is referred to by the 
Eegistrar is headed Inland Steam Navi- 
gation Workers* Union, Head Office, 209, 
Cornwallis Street, Calcutta, dated 22nd 
March 1935, addressed to Sir John Wood- 
bead Es<]., Chief Secretary to the Govern- 
ment of Bengal, 

Respected Sir, 

Unlnw/ul bodies. 

1 have been directed by ibe gcoeral body of 
the Inland Steam Navigation Workers* Union to 
approach your good acll with the following few 
lines for your kind Information and necessary 
order. , _ 

That the R. S. N. and I. G. N. and Br* 
Workers’ Union was organised by me in Sep- 
tember last 1934. , 

That within a short period it had enrolled 
about 6,000 members and the majority of them 
are clerks. 

That 98 percent members of the Executive 
Oomraitteo Including the president belonged to 
the active service of industry. 

That myself was the General Sooretary and 
Mr. S. N. Banorji was one of the Vice-irosl- 
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dents of tbe Union who had no connexion with 
any Communist Party in India 

That except myself. Bsnetjj and few memWs 
of the Union were ever allowed to deliver 

speeches in the meetings of the said , 

That, the so-called communist had no hands 
or any connexion with this particular Union. 

That this Union had no connexion with Com 
munist International nor its object preached or 

methods adopted. ^ 

That this UaiOD bad no touch with tbe 

•peasants* movement. ^ 

That this Union bad never received anybnan- 
cial help from outside nor from any other party 

in India. , 

That this Union approached on several occa- 
sions tbe Government OlficiaU and Labour 
Commissioner to secure redress ol tbe steamer 
employees. . , 

That this Union submitted an application for 
A Board of Conciliation: vide Trade Disputes Act 
of 1929. 

That this Union never carried out any pro- 
gramme of mass revolution nor advocated mili- 
tant communist methods. 

That on 10th March last in the protest meet- 
ang neither myself nor Mr. Banerji made any 
sort of violent speeches which might be in the 
record of tbe Police Report. 

That Mr. Colson, Commissioner of Police, is 
personally known to me for the last eight years 
who can speak well ol me. 

Under tbe circumstances, when the Govern- 
ment of India have expressed their desire to 
lift the ban on genuine Trade Unions, should 
we not got its advantage? 

A ravoarablo decision will highly oblige. 

I have the honour to be, 

Sir, 

(Sd.) K. C. Mittra. 

Thereafter the present appellant en- 
deavoured to open the matter with tbe 
Registrar of Trade Unions with a view to 
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will be directed to be taken by a single 
Judge sitting alone so that if it should be 
necessary, evidence can betaken. Now 
the first thing that strikes me is that the 
Registrar relied on a letter which was 
written by the Secretary of the appellant 
Union to Sir John Woodhead as showing 
that this Union was, for all practical pur- 
poses, the same as the I. G. N. Union 
which had been declared to bo unlawful 
under S. 16, Criminal Law Amendment 
Act. He appears to have acted on that 
letter without giving the appellant any 
notice of it or without giving them any 
opportunity of dealing with the state- 
roents therein set out. 

In my view, if the Registrar was going 
to rely upon that letter he ought to have 
brought it to the notice of the appellants 
before he acted on it and given them an 
opportunity to say anything that they 
had to say with regard to it. It is quite 
true that after ho had given the decision 
the matter was raised again and the ap- 
pellants were given an opportunity of 
saying what they had to say. But that 
is not enough. Sucli opportunity ought, in 
my view, to have been given before the 
Registrar considered that letter — if in- 
deed ho ought to have considered that 
letter at all. The office of tbe Registrar 
of Trade Unions is one created by the 
Statute of 1926 and tbe functions which 
the Registrar has to perform are pres- 
cribed by that Act. By that Statute, in 
S. 2 fh). Trade Union iadelined. iir\A ih 


secure registration of this Trade Union 
amplifying the letter that I have read 
with arguments to show that tbe appeU 
Jants were and are Trade Unions different 
from the one declared to be unlawful by 
tbe Goverument. These arguments were 
not successful as on 2ith May tbe Regis, 
trar of Trade Unions, Bengal, wrote back 
that he was not prepared to revise the 
orders that he had made in his letter of 
16th May. From that order the appeU 
iants have appealed under tbe provisions 
of the Act above cited to this Court. 
■This is the first appeal of its kind which 
has come before this Court. We are in 
.doubt as to whether the matter ought to 
be dealt with by a single Judge on the 
original side or by two Judges sitting 
here in what is ordinarily called an ap. 
pellate Court, We directed the matter 
to come before us. It may be that in 
future such appeals from the Registrar 
of Trade Unions in matters of this kind 


defined to be any combination, whether 
temporary or permanent, formed pri- 
marily for the purpose of regulating the 
relations between workmen andemployers 
or between workmen and workmen or 
between employers and employers, or for 
imposing restrictive conditions on the 
oonduct of any trade or business, and in. 
dudes any federation of two or more 
Trade Unions. Then there is a proviso 
which does not come in in this case at all. 
S. 4 of the Act provides for mode of regis. 
tration; S. 5 deals with application for re- 
gistration; S. 6 prescribes provisions to be 
contained in the rules of a Trade Union ; 
S. 7 empowers the Registrar to call for fur- 
ther particulars and to require alteration 
of name: S. 8 provides that the Registrar 
on being satisfied that the Trade Union 
has complied with all the requirements 
of this Act in regard to registration, shall 
register the Trade Union by entering in 
a register, to be maintained in such form 
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as may be prescribed, the particulars 
relating to the Trade Union contained in 
the statement accompanying the applica- 
tion for registration. S. 9 prescribes the 
form of the certificate of registration: 

S. 10 deals \\'ith cancellation of registra- 
tion. S. 1-j sets out the objects on which 
the general funds of the Union may be 
spent. S. 16 deals with the constitution of a 
separate fund for political purposes. S. 17 
deals with criminal conspiracy in trade 
disputes. S. 18 deals with legal proceed, 
ings and other suits in certain cases. S. 22 
prescribes the proportion of officers to 
be connected with the industry. S. 23 
deals with the change of name of the 
Trade Union. S. 21 deals with amalgams, 
tion of Trade Unions; S. 27 deals with 
the dissolution of Trade Unions. S. 28 
deals with the returns to be made by 
Trade Unions. S. 29 gives the Local Gov- 
ernment, subject to the control of the 
Governor-General-in-Council, powers to 
make regulations for the purpose of car- 
rying into effect the provisions of the Act. 
Under S. 29 in the Province of Bengal 
regulations have been made which are 
called Trade Union Begulations of 1927. 
They make provisions for various minis- 
terial acts and duties to be carried on 
in connexion with the registration and 
the carrying on and rendering of accounts 
and returns of Trade Unions. 

Now it has been said on behalf of the 
Registrar that he was quite right in refus- 
ing to register this Union. It is said that 
be came to the conclusion on the facts 
before him that this Union was really the 
I. G. N. Union under a different name. 
The I. G. N. Union had been declared to 
be an unlawful Association. Therefore 
he was justified in refusing to register 
this Union. In my view, the Registrar in 
taking up that attitude is wrong. The 
functions of the Registrar are laid down 
in S. 8. 

The Registrar oo being satisfied that the 
Trade Union has complied with all the require- 
meuts of this .-tct in regard to registration shall 
register the Trade Union . . . 

Then the prescribed form is set out. 
The new Union may or may not be a 
continuation of the other Union or its 
'successor. Whether the new Union is or 
is not the same as, or successor to the old 
iUnion. depends on evidence. Until fur- 
■ther evidence is forthcoming in my view 
'it is impossible to say whether the new 
;Union is or is not the same as the old 
lUnionorthe successor to the old Union. 
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In my view, the duties of the Registrar 
were to examine the application and to 
look at the objects for which the Union 
was formed. If those objects were objects 
set out in the Act, and if those objects did 
not go outside the objects prescribed in 
the Act and if all the requirements of the 
Act, and the regulations made thereunder 
had been complied with it was his duty, 
in my view, to register the Union. If at 
Sometime that Union is deemed by those 
who have the power to deal with the 
matter to be an unlawful association 
within S. 16, Criminal Law Amendment 
Act this Union can be proscribed as an 
unlawful association in the same way as 
any other body. Bub in my view the Re- 
gistrar is not, at this stage, entitled to go 
into that question ; bis functions in my view 
are limited to seeing that the require, 
ments of the Act have been complied 
with. We have nob before us the necessary 
materials to decide whether this Trade 
Union should be registered, and I am of 
opinion that this appeal should be allowed 
and the matter should be sent back to 
the Registrar for him to consider the 
question as to whether the requirements 
of the and the regulations made 

thereunder, with regard to registration, 
have been complied with or not. If, on 
the face of the application, the objects 
and the provisions for carrying them out 
are within what is allowed by the Act 
and the requirements as to registration 
have been complied with, he should regis- 
ter ; if not, he should decline to register. 
We think, ini the circumstances, there 
should be no order as to costs on either 
side. 

Costello, J. — This matter has come 
before us as an appeal under S. 11> 
Trade Unions Act of 1926. The originali 
proceedings were started by a petition 
dated 13th July 1935. In that petition 
one Kalidas Bhattaoharji who has des- 
cribed himself as the General Secretary 
of the Inland Steam Navigation Workers' 
Union prayed that a rule might be issued 
on the Registrar of Trade Unions to show 
cause why the order made by him, dated 
16th May 193.5, refusing to register the 
Inland Steam Navigation Workers' Union 
should not bo sot aside and the Union re- 
gistered. The matter in due course came 
before a Judge sitting on the original side 
of this Court. Then a question was 
raised as to whether the proper procedure 
had been adopted by the petitioner as 



I S Navgn. Workers’ Union, In re (Costello, J.) 


1936 

representing the Trade Union the regis- 
tration of which has been refused by the 
Registrar, and the learned Judge who dealt 
with the matter seems to have come to 
the conclusion that as the word appeal 
was used iu S. 11 it seemed likely that 
the right procedure was for the matter to 
come direct to this Court. Later an ap- 
plication was made before us for having 
the matter put in the list to be dealt 
with before this Court and for a date to 
be fixed for the hearing. At that time we 
had not had the advantage of considering 
in detail the provisions of S. 11 or of con- 
sidering the oorresponding provisions of 
the English enactment dealing with the 
registration of Trade Unions. But today 
in the course of the arguments as a result 
of some research, if I may be allowed to 
say so, on the part of the Court it now 
appears that there is considerable doubt 
as to whether or not the procedure that 
has been followed in this matter is oor« 
rect. I need not repeat the terms of S. 11. 
The provisions have already been read by 
my Lord the Chief Justice and it is not 
necessary that I should recite them again. 
S. 11 is obviously based upon S. 2, sub- 
S. 4, English Trade Unions Act of 1913. 
That section provides that : 

Any person aggrieved by any refusal of the 
Kegistrar to a combination as a trade union, or 
to give a certificate that an unregistered trade 
union is a trade union within the moaning of 
this Act, or by the withdrawal under this sec- 
tion of a certificate of registration, or of a cer* 
tificate that an unregistered union is a trade 
union within the meaning of this Act, may ap- 
peal to the High Court or In Scotland to the 
Court of Session, within the time and in the 
manner and on the conditions directed by rules 
of Gonrt. 

InS. 11 , 9ub-S. (l) of theludian Act tha 
only direction given with regard to the 
appeal is that it must be within such 
time as may be prescribed.” A period 
has been prescribed by the rules made 
under the provisions of S. 29 of the Act. 
As regards the manner and the conditions 
on which the appeal should take place 
instead of saying ‘ in the manner and on 
the conditions directed by rules of Court” 
we find in sub-S. (3) of S. 11 that it is 
Enacted that : 

For the purpose of an appeal under sub-S (ll 
an appellate Court shall, so fat as may be, follow 
the same procedure and have the saLe powerl 

thi a suit under 

the Code of Civil Procedure, 19Q8. 

The position therefore is this: that in 
England appeals against a refusal to regis. 
ter the procedure is wgulated by rules of 
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Court. Appropriate rules were in fact 
made in the year I9l3 and they prescribe 
that the procedure is to be by way of 
summons taken out in the Chancery Divi- 
sion of the High Court of Justice. I need 
only refer to the first of those rules. It 
says : 

.All appeals to the High Court under S. 2 (4), 
Trade Unions .Act, 11)13, shall bo brought in the 
Chancery Division of the High Court .and shall 
be commenced by originating notice of motion 
within two months of the decision of the Re- 
gistrar or within such further time as the Re- 
gistrar or the Court m.ay think tic to allow. 
And the rules of the Supreme Court for the 
time being in force shill (except if and so far 
as otherwise provided by these rules) apply to 
all proceedings on any such appeal. 

It seems to me that the provisions of 
sub-S. 3 of S. 11 indicate that when 
there is an appeal to this Court it should 
come before a Judge sitting on the origi- 
nal side of the Court, who is to deal with 
the matter, if necessary in the same way 
as if he were trying a suit under the pro- 
visions of the Code of Civil Procedure. 
By reason of the provisions of sub-S. 3 of 
S. 11 it is obvious that it is not ueces- 
sary that any further rules should be 
prescribed either by the Local Govern- 
ment or by the Court other than the one 
rule which has been prescribed providing 
for the period of limitatiou for filing an 
appeal. 

There is one other matter in connec- 
tion with that section which I desire to 
refer to and it is this — One cannot help 
feeling that there is a curious anomaly in 
this section in that the result of its pro- 
visions seems to be that in the case of a 
small trade union established in tlie 
mofussil any refusal of registration whicli 
is after all a refusal by an ofi'icial of the 
Government of the Province can be 
challenged and must be challenged in 
Some local Court exercising original juris- 
diction and not in the first instance in 
the High Court. The result of that is 
that in the case of a comparatively small 
and unimportant trade union in the 
mofussil there will be two opportunities 
to challenge the decision of the Registrar 
of Trade Unions whereas in the case of a 
large and important trade union having 
Its head office in Calcutta there will ap- 
parently be only one opportunity of 
challenging the decision of the Registrar 
namely, by an appeal direct to this Court 
I entirely agree with what has fallen 
from my Lord concerning the question of 
procedure, but I desire to make it quite 
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plain that so far as I am concerned I am 
by DO means satisfied that the right pro- 
cedure has been adopted oo the present 
occasion. If and when a similar matter 
arises the appellant and the legal advisers 
of the Pegistrur ought to consider very 
carefully as to ihe form of the procedure 
to be adopted before aoy proceedings 
in this Court are instituted. As regards 
the merits of this appeal I only desire to 
add a word or two. The functions of 
the Registrar in connection with the 
registration of trade unions are clearly 
indicated in S. 8 of the Act. They are 
all comprised within that one section: 

The Registrar, on being satisbed that the 
Trade Union has complied with all the re<^uire’ 
nients of this Act in regard to registration 
shall register the Trade Union. 

The corresponding section in English 
law is S- 13, sub-S. 2, Trade Unions Act 
of 1871, which provides: 

The Registrar, upon being satisfied that the 
trade union bas<complied with the regulations 
respecting registry in iorce under the Act 
shall register such trade union and such rules. 

Under the English Act the ‘‘regula- 
tions" are made by the Secretary of State. 
An examination of those regulations 
shows however that they contain very 
little more than is contained in the Buies 
made by Government under S. 29, Trade 
Unions Act. If there is any difference, 
S. 8 is if anything more stringent or 
rather more detinite than the corres- 
ponding English provisions. It would 
seem that the function of the Registrar 
is merely to look and see whether on the 
face of the application which is put 
before him the requirements of the Act 
have been complied with. It is true that 
subsequent to the Act of 1871 in Eng- 
land additional provisions came into force 
by virtue of sub-S. 2 of S. 2 of the Act of 

1913 which provides that 

The Registrar of Friendly Societies shall not 
register any combination as a trade union 
unless in his opinion, having regard to the con- 
stitution of the combination, the principal 
objects of the combination are statutory ob* 
jecte. 

I think the language of S. 8 is in the 
form in which we find it in order to make 
it quite clear that the Registrar has not 
only to consider the provisions of Ss. 5, 6 
and part of S.7 or sub-S. 2 of the section, 
but has also to consider the implications 
of S. 2 (h) of the Act and, in addition, 
the provisions of S. 15. Putting all 
these things together it comes to this- 
that the Registrar has to satisfy himself 
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that the declared objects of the Trade- 
Union or the alleged Trade Union are 
such that the Trade Union can be re- 
gistered. That is only another way of 
saying that he should satisfy himself as 
to the “objects,” and as to the destin- 
ation and use of the general funds of the 
Society. It seems to me that the Regis- 
trar can do very little more than satisfy 
himself that the technical requirements 
of the Act have been complied with. As 
regards the objects he can only look to 
the ostensible objects of theTrade Union. 
If be hods that the procedure in connec- 
tion with the application is in order and 
if on the face of the application form 
which makes reference to the Rules of 
the Trade Unions he finds that the oh. 
jects are apparently lawful, legitimate- 
and intra vires the Trade Union, and if he 
further finds that the funds are only to 
be used in furtherance of those objects, 
then be has no option but to register the 
Trade Union, no matter what happens to 
it subsequently if, it, in fact, proceeds- 
counter to law or seeks to carry out its- 
lawful objects in an unlawful way. In 
the present case I doubt very much 
whether it was within the power of the 
Registrar to consider at all the question 
wlietber the applicants were really 
another Trade Union which had been 
proscribed and which was seeking the 
registration under a different name. But 
even assuming that it was competent for 
the Registrar to go into that matter in 
connection with the objects of the Trade 
Union it seems clear that in the present 
case he ought to have given to the appli- 
cants an opportunity to explain away, if 
they could, the statement which occur- 
red in the letter of the 22Dd March 
1935. 

I am of opinion that without prejudice 
to the question as to whether the right 
procedure has been adopted or not, this 
matter should go back to the Registrar 
with a direction that he should decide 
the question as to whether this Trade 
Union should- be registered or not solely 
upon the basis of the provisions of S. 8, 
Trade Unions Act, 1926, and not other- 
wise. 

a.u./R.K. Appeal allowed. 
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Jack, J. 

Nabendra Kishore Boy — Plaiatiff— 
Appellant* 

V. 

Eeramal Ali Munshi and others^Ues- 
poudents. 

Appeal No. 830 of 1933. Decided on 
9th December 1935. from Appellate de- 
cree of Addl. Sub-Judge. First Court. 
Noakhali. D/- 17th September 1932. 

(a) Bengal E»la«e* Partition Act (5 of 
1897), S. 81 (3)— Partition of estate— Pre- 
•umplion is that proceedings have been re- 
gular and that notice under S. 81 (3) has been 
served. 

Id case of partitioD of an estate the presump- 
tion is that the proceedings were regularly 
taken and that partition has not been carried 
out unless the regular notices as required by 
S. 61 (S) have been served. [P 63 0 2] 

(b) Bengal Estates Partition Act (S of 
1897), S. 81— Order by partition officer 
under S. 81 cannot be challenged by way of 
defence to suit for rent — It can only be chal- 
lenged by suit or proceeding in which ali 
parties to partition are made parties. 

An order passed by a partition officer while 
acting under S. 81, exercising the powers of 
quasi judicial officer, cannot be challenged by 
way of defence to a suit for tent in absence of 
other parlies to the partition. It can only be 
oballenged by a suit or proceeding in which all 
the parties to the partition are parties: 1925 
Cal 437, Foil. [P 63 0 2] 

Bankim Chandra Banerjee-^loi Appel, 
lant. 

Nagendra Chandra Chowdhury and 
Bireswar Chatterjee for Dy. JRegistrar^ 
for Sespondents. 

Judgment. — This appeal has arisen 
out of a suit for recovery of arrears of 
rent on the basis of an estate partition. 
The suit was decreed in part in the trial 
Court. The appeal to the lower appellate 
Court was allowed and the suit was dis- 
missed on the ground that no notices 
were served on the defendants at the 
time of the partition as required by S. 81, 
U. 3, Estates Partition Act. It appears 
that on an application for information 
the plaintiEf was informed that the 
notices issued under 8. 81 had been 
destroyed and that neither at the 
trial Court nor at the appeUate Court 
did he produce certified copies of the 
order sheet showing that notices had 
actually been served. The trial Court 
held that the search petition showing 
that notiMs had been destroyed raised a 
presumption of the service of notices 


which was not rebutted nor denied. I am' 
inclined to think that he was correct in 
this inasmuch as the presumption is that 
the proceedings were regularly taken and 
that the partition would not have been 
carried out unless the regular notices had 
been served. However, since tlie learned 
Judge in the Court of appeal below was 
not prepared to make tliis presumption, 
the plaintiff offered to produce a corti- 
tied copy of the order sheet showing that 
notices had been served. The learned. 
Judge refuse^ to allow the plaintiff time 
for this purpose. In this, I think, bis- 
discretion has not been wisely o.'cercised, 
for the plaintiff' may have been under the 
impression that the presumption would 
arise, that the duo formalities had been 
observed and that no further proof of tho 
service of notice would bo required in tho 
absence of any evidence that the notice 
bad not been served. Certified copies of 
the partition orders have now been pro- 
duced and I think that in the circum- 
stances, I ought to admit them at this 
stage. They show that in fact the notices 
were duly served upon the defendants. 

The only point of law that is raised in 
this Court is that inasmuch as the differ- 
ent defendants held different jamas- 
under the plaintiff and his predecessors, 
the partition officer had no jurisdiction 
to pass the order allotting to the defen- 
dants this single jama under the plaintiff 
in lieu of the several jamas which they 
had held under the proprietors of the 
estate. The learned trial Court referred 
to the case of 29 C W N 221 (l) aud held, 
that in this rent suit he was not in a 
position to give relief to the defendants - 
as regards the amalgamation of their 
jamas. In that case it was held that the 
orders passed by the Deputy Collector, 
while acting under S. 81, Estates Parti- 
tion Act, exercising the powers of a quasi 
judicial officer cannot be challenged by 
way of defence to a suit for rent in the 
absence of the other parties to the parti- 
tion. In this case the other proprietore 
who were parties to the partition are not: 
parties and in these circumstances the 
order allotting this jama to the plaintiff 
in the partition proceedings cannot be 
challenged. As held in that case, it could 
only be challenged by a suit or proceed- 
ing in which all the parties to the parti-: 
tion were parties. 

1. Chandra Chatterjee v. KaliOharan. 1925 Oal 

487=86 I C 414=29 C W N 221, 
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Tliere were two other points raised in 
the Court of appeil below and left unde- 
cided. One of these points referred to 
the claim for enhancement and the 
amount of enhancement allowed by the 
trial Court on beh.rlf of the appellants. 
The other point was a point raised in the 
cross-appeal on behalf of the respondents 
tliat the trial Court was wrong in holding 
that his claim up to 1336 was barred 
under R. 2, 0. 2, Ci%-il P. C. The parties 
now agree to give up their claims on these 
two points in favour ofeach.other. There 
is accordingly no necessity of referring 
the case back for the decision of these 
points. The trial Court’s orders on these 
points will be left undisturbed. The re- 
suit is that the plaintiff is entitled to the 
rent which be claims to the extent allow, 
ed in the trial Court and the decree of 
that Court is restored. In view of the 
fact that this appeal has been necessitated 
by the failure of the plaintiff to file the 
certified copies in due time, I make no 
order as to costs in this appeal. 
r.M./r.K. Order accordingly. 
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Gcha and Bartley, JJ. 

Puma Chandra Chowdhury — Defen- 
dant-Appellant. 

V. 

Alep BfsMas— Plaintiff— Respondent. 
Appeal No. 575 of 1934, Decided on 
27th November 1935, from appellate order 
of Dist. Judge, Dacca, D/- 1st October 
1934. 

(a) Bengal Village Self-Government Act (5 
of 1919). S. 101— Rules framed under Rr. 6, 
8, 9 and 38— Jurisdiction of civil Court to 
try question of eligibility or otherwise of 
candidate for election is barred. 

Rviles 6, 8, 9 and 33 framed under 8. 101 of 
lieng.al Yill.age Self-fiovcrnment Act, bar the 
jurisdiction of a Civil Court to try a question 
vbetlier a particular person was a qualified 
voter or not and consequently whether his 
election was void on the ground of his not be- 
ing a qualidcd voter. The Circle OfRcet is the 
authority or special tribunal constituted to de- 
cide the question of a person’s eligibility to vote. 
The authorities constituted by the Bengal Self- 
Government .\ct are the final authorities ui the 
matter of conducting elections after deciding 
the eligibility ol voters, on objections raised be- 
fore them or without objection, and the provi- 
-nons contained iu the Act bar the iurisdiction 
of a civil Court to try the question of eligibility 
or otherwise of a candidate for election : 19»o 
Cal 10. Rel on. fP C5 C 1] 

(b) Interpretation of Statutes- Intention of 
Legislature- Expression in subsequent enact- 
ments or Rroendments can be used for inter- 


preting earlier enactments and in giving 
effect to intention of Legislature. 

Expression's used by Legislature in subse- 
quent enactments or amendments of law can be 
used for the purpose of interpreting earlier 
enactment and in giving effect to intention of 
legislature, express, or implied, so far as the 
particular provisions of the law are concerned. 

[P65Clj 

Saves Chandra Sen Gupta Kkitin- 
dra Kumar Mitra — lor Appellant. 

Ahul Hossein — for Respondent. 

Judgment. — This appeal has arisen 
out of a suit for setting aside an election 
held under the Bengal Village Self-Gov- 
ernenent Act, 1919, and the rules there- 
under, in which the defendant was elec- 
ted as a member, on the ground that he 
was not eligible to stand as a candidate 
for election. It may be mentioned that 
the case now stated in the plaint was nob 
before the election authorities by way of 
protest against the candidature of the de. 
fendant for election ; the objection relat- 
ing to bis eligibility was raised for the 
first time in the suit. The trial Court 
came to the decision, on an exhaustive re- 
view of the provisions of the law and on 
reference to the decisions of this Court, 
bearing upon the subject under considera- 
tion, that the suit was not maintainable. 
According to the Munsiff in the trial 
Court, the legislature has set up a special 
tribunal to decide the points sought to be 
raised in the suit, and the suit could nob 
therefore be entertained by a civil Court; 
it was pointed that the plaintiff had in- 
dulged in the luxury of litigation without 
having taken propsr stops before autho- 
rities constituted by the Bengal Village 
Self-Government Act, in proper time. 
On appeal, the decision of the trial Court 
was reversed by the learned District 
Judge of Dacca, who has directed that 
the plaintiff’s suit be heard on the merits. 
The defendant has appealed to this Court. 

It appears to us to be clear that the 
decision of the District Judge cannot be 
supported, specially in view of a recent 
decision of this Court in 38 C W N 838 
(1). in which provisions contained in the 
Bengal Local Sslf-Government Act, and 
the election rales framed thereunder, 
which bear close resemblance to the pro- 
visions contained in the Bengal Village 
Self-Government Act, with which we are 
concerned in the case before us, were 
fully considered by Nasim Ali, 


Mabedar Kahaman v. Kantl Chandra B^Ui 
1935 Cal 10=154 I 0 82=61 Cal 9S0 — 50 0 L 
} 523=88 OWN 838. 
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are in entire agreement 

sion. In our judgment, Rr. 6, S- ? 

38 framed under S. 101. Bengal Village 
Self-Government .4ct, barred the juris- 
diction of the civil Court to try a ques- 
tion %vhether a particular person was a 
qualihed voter or not. and consequently 
whether his election was void on the 
*»rouod of his not being a qualified voter : 
as the Circle Officer was the authority or 
the special tribunal constituted to decide 
the question of the defendant s elegibility 
us a voter, a question which was not 
even raised before the authority consti- 
tuted by law. Furthermore, as it has 
been said, there are occasions when ex- 
pressions used by the legislature in sub- 
sequent enactments or amendments of 
law can be used, for the purpose of inter- 
preting earlier enactments, and in giving 
effect to the intention of the legislature, 
express or implied, so far as particular 
provisions of the law were concerned. 
Judged from this latter standpoint, the 
intention of the legislature, as definitely 
expressed now by an amendment of the 
law, was clear, that the authorities con- 
stituted by the Bengal Village Self-Gov- 
ernment Act, were the final authorities 
in the matter of conducting elections 
after deciding the eligibility of voters, on 
objections raised before them, or without 
objection, as in tbe case before os ; and 
that its intention was that the provisions 
contained in the enactment bar tbe juris, 
diction of the civil Court to try the ques- 
tion of eligibility or otherwise of a candi- 
date for election. 

Id view of the conclusion, we have 
arrived at, mentioned above, tbe appeal 
must be allowed, and we direct accord- 
ingly. The decision of the Court of ap- 
peal below is set aside : and tbe suit in 
which tbe appeal has arisen is dismissed 
with costs to the defendant throughout, 
including the costs in this Court. ■ The 
bearing fee in this appeal is assessed at 2 
gold mohurs. 

R-M./k.K. Appeal allowed. 
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Guha and Bartley, JJ. 

J. E. GnWoy— Accused— Petitioner. 

V. 

Eviperor — Opposite Party. 

Criminal Eevn. Nos. 1110 to 1112 of 

1935, Decided on 11th December 1935 

(*) Bengal Excite Act (S of 1919) Si 74 
*nd81— Accuied tried under Bengal Excite 
1936 0/9 i 10 
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Act— Magitlrele it empowered under S. 5, 
Menlification of PrUonert Act, to direct ac- 
cused to be measured and pbotograpned for 
purposes of investigation. 

The provisions contained in Ss. 74 and 81, 
Bengal Excise Act. muke the provisions of tbo 
Crimincil Procedure Code applicable to investi" 
gatious hy Excise Officers. The Bengal Excise 
Act does not lay down a complete procedure for 
investigation of offences under tbo Act and tbe 
provisions of Ch. 9 of the Act, reluting to tbe 
procedure in the matter of detection, investiga- 
tion and other matters including trial of 
oSences, in which Ss. 74 and $1 find place, 
make it clear that it is mainly tbo procedure 
laid down in the Criminal Procedure Code that 
has to be followed in investigations into offences 
under the Bengal Excise Act. ^ 

A Magistrate is, therefore, empowered under 
S. 5, Identification of Prisoners Act, to order a 
person to be measured and photographed for 
the purpose of auy investigation or proceeding 
under the Code of Criminal Procedure. 

IP 06 C 21 

(b) Identification of Prisoners Act (33 of 
1920), S. 2 — ^'Police Officer'* includes Excise 
Officer in conduct of investigation, exer- 
cising powers conferred by Code of Criminal 
Procedure. 


The definition of ^^Police Officer'* contained 
ill 8. 2, Identification of Prisoners Act, would 
include an Excise Officer who in tbo conduct of 
an investigation of an oflouce exercises the 
power conferred by the Code of Criminal Proce- 
dure : 19.34 Cal 580, Foil. (P 66 C 2] 


(c) Identification of Prisoners Act (33 of 
1920), S. 5— Order directing measurements 
and photograph of accused to be taken — 
Magistrate clearly stating that measurements 
and photographs are necessary for investiga- 
tion — Failure to state reasons specifically 
does not make order illegal. 

Where an order by a Magistrate under S. 5, 
Identification of Prisoners Act, directing a per- 
son to be measured aud photographed for pur- 
poses of investigatioQ, clearly statos that tho 
ilagistrate is satisfied that for tho investiga- 
tion of tbe case tho photographs and the 
measurements of tbe accused are necessary, tho 
mere circumstance that no reasons arespeoifi- 
cally stated by tbe Magistrate in his order does 
not make tho order Illegal. [P 66 0 2; P 67 C 1] 

(d) Criminal P. C. (1898), Ss, 439, 498— 
Sessions Judge directing accused to show 
cause why their bail should not be enhanced 
solely because accused challenged Magis- 
trate's order under S. 5, Identification of 
Prisoners Act, directing measurements and 
photographs of accused to be taken— Order 
li not proper— Question should be left to be 
dealt with by Magistrate. 


An order by a Sessions Judge directiijc ac- 
cused tried under the Bengal Excise Act t 
show cause why tboir bail should not bo en- 
hanced. solely on the ground that tho accused 

UQdet S. 6. Idontiticfttion of Prisoners Act 
directing measutomonts and photographs of 
accused to bo taken, is not proper. The ques- 
tion whether there is any valid reason fcreu- 
hancement of bail should be left to the Magis- 
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trate who might very well deal with the matter 
ou materials placed before him. [P 67 C 1] 

S. N. Banerjee, Nirtnal Ch. Chakra, 
hurty, C. C. Biiivas and Paritosh Sarkar 
— for Petitioner. 

-I. K. Bose and Anil Chandra Bay 
Chaudhiiry — for the Crown. 

Order. The facts and circumstances 
of the case giving rise to the applications 
on which these Eules were issued may 
be briefly stated: An investigation in 
which the complicity of the petitioners 
in the matter of offences contemplated 
by S. -16, Bengal Excise Act, has been 
started by the Excise authorities, and 
the petitioners were during the course of 
such investigation arrested. On furnishing 
bail to the satisfaction of the Magistrate 
before whom the petitioners were placed 
after their arrest, they were released 
from custody. At a time when they were 
on bail an Inspector of Excise applied to 
the Magistrate for permission to take 
measurements and photographs of the 
petitioners, and it was mentioned in the 
application that measurements and photo- 
graphs were required for the purpose of 
the investigation. The application for 
taking measurements and photographs 
was made under S. 5, Identification of 
Prisoners Act, and the Magistrate in his 
order recorded on 1st November 1935 
stated that he was satisfied that for pur- 
poses of investigation of the case photo- 
graphs and measurements were neces- 
sary: and direction was given to the peti- 
tioners to allow them to be taken. As 
against the aforesaid order of the Magis- 
trate, the petitioners moved the learned 
Sessions Judge of the 24 Perganas, with 
the result that the Judge held that the 
Magistrate was competent to pass the 
order. The Sessions Judge in the order 
passed by him on 9th November 1935 
stated also that the petitioner had 
secured reduction of their bail by under- 
taking to assist the authorities. The 
Judge directed the petitioners to show 
cause why their bail should not be en- 
hanced. The Eules granted by this 
Court are directed against the orders 
passed by the Seseions Judge. 

The main points raised in support of 
tlie Eule wei-e that the investigation of 
the Excise Authorities not being one 
under the Code of Criminal Procedure, 
S. 5, Identification of Prisoners Act, could 
not possibly apply; the Excise autho- 
rities had no power to apply for taking 
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measurements and photographs, and the 
Magistrate had no authority to grant such 
application, as was done by him on Ist 
November 1935. The questions must, in 
our opinion, be answered against the 
petitioners in view of the clear provisions 
contained in S. 74 and S. 81, Bengal Ex-^ 
cise Act, which make the provisions of! 
the Code of Criminal Procedure appli.' 
cable to investigations by Excise Oflicers. 
The Bengal Excise Act does not lay down 
a complete procedure for investigation of 
offences under the Act; and the provi- 
sions of Ch. 9 of the Act relating to the 
procedure in the matter of detection, in- 
vestigation and other matters including 
trial of offences, in which Ss. 74 and 81 
referred to above find place, leave no 
doubt that it was mainly the procedure 
laid down in the Code of Criminal Pro-j 
cedure that has to be followed in investi- 
gation into offences under the Bengal 
Excise Act. In the above view of the 
case, there can be no question as to the 
applicability of S. 5, Identification of 
Prisoners Act. under which a Magistrate 
is empowered to order a person to be' 
measured and photographed for the pur-j 
pose of any investigation or proceeding) 
under the Code of Criminal Procedure.| 
Tbe definition of “Police Officer" cou-: 
tained in S. 2, Identification of Prisonersi 
Act, must be read now in the liglit of^ 
tbe decision of the Full Bench of this 
Court in 61 Cal 607 (l), in which it has 
been laid down that an excise officer,' 
who in tbe conduct of an investigation of 
an offence against the excise, exercises the 
powers conferred by the Code of Crimi- 
nal Procedure is a police officer. The 
decision of the Full Bench cannot be 
whittled down by saying that it is to be 
confined to the question whether an 
excise ofllcor in charge of an investiga- 
tion was a police officer within the 
meaning and for the purposes of S. 25, 
Evidence Act, only, and for no other pur- 
pose. 

The further contention urged in sup- 
port of the Eule issued by this Court- 
related to this : that the Magistrate a 
order did not indicate that he was satis- 
fied on any materials placed before him, 
that measurements and photographs, as 
contemplated by S. 5, Identification of 
Prisoners .\cb, were necessary for tbe 

1. AmecD Sberif v. Emperor, 1934 Oal 580=1934 

CrC 841=150 1C 501=35 Or L J 1071=C1 

Cal 007=69 C L J 555=33 OWN 930 (F B). 
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purpose, of iuvestigotion b, Ejoise autho 
rities and the direction m that bebalt 
containing the order 

unsastainable. In our judgment there ^ 

no substance involved m 
as the order clearly states that the Magis- 
trate ^-as satisfied that for th® 
tion of the case photographs and measure- 
ments of the accused were necessary, the 
circumstance that no reasons were speci- 
fically stated by the Magistrate mb s 
order does not make the order illegal. 
On the conclusions we have arrived at. 
as indicated above, the order passed by 
the learned Sessions Judge on 9th Novem- 
ber 1935, affirming the Magistrate s order 
of 1st November 1935. must be upheld. 
The direction of the Sessions Judge that 
the petitioners are to show cause why 
their bail should not be enhanced, does 
nob commend itself to us, as it proceeds 
solely on the basis that the petitioners 
bad challenged the order of the Magis- 
trate passed on Ist November 1935. In 
our judgment, the question whether there 
is any valid reason for enhancing the bail 
granted to the petitioners should be left 
to the Magistrate, who might very well 
deal with the matter of enhancement of 
bail, on materials placed before him, by the 
Excise Authorities, if they are so advised. 
In the result, the Rules are disposed of 
in the manner indicated above. The 
order of the Sessions Judge affirming 
those of tbe Magistrate are upheld. The 
Judge's orders directing the petitioners 
to show cause why their bail should not 
be enhanced is modified in the manner 
mentioned above. 

R.M./r.K. Order accordingly. 

A. 1. R. 1936 Calcutta 67 

Gdha and Bartley, JJ. 

Bhujendra Nath Biswas and others — 
Objectors — Appellants. 

v. 

Sushamoyee Basu and another — De- 
cree-holders — Respondents. 

Appeals Nos. 147 and 148 of 1935. De- 
cided on 11th December 1935, from ap- 
pellate orders of Dist. Judge. Hooghly, 
D/. 9th January 1935. 

Civil P.C. (1906), S. 47— Certain persons 
obtaining possession of property on relin- 
quisbment by female limited owner expressly 
agreeing to pay decretal debts due against ber 
— They are bound to pay decretal debt— Dec- 
ree-holder can proceed by way of application 
under S. 47— Separate suit to enforce con- 


tract is not necessary-Decree-holder. al- 
though stranger to agreement, con enforce it. 

K stronger to a contract which is to his bene- 

fit'is entitled to enforce the 

beoetit. . ^ 

Where certain persons obtam possession of 

certain properties on relinquishment by a fcniale 

limited owner, expressly agreeing to pay cer- 
tain decretal debt duo against her, they are, 
upon the principles of justice, equity and good 
conscience, bound to pay the decretal debt m 
execution of the decree. There is no necessity 
on the part of the decree-holder to take re- 
course to a separate suit to establish the con- 
tractual liability in view of the scope of S. 47, 
Civil P. 0. They can proceed by way of an 
application under S. 47. [P OS C 1] 

The decree-holder, although stranger to the 
contract which is to his benefit is entitled to 
enforce the agreement to his benefit apart 
from the position that the party concerned 
accepted liability in the matter of satisfaction of 
the debt due to the decree-holder : 23 Cal 454 
and 62C LJ 55, Bel on. (P 68 C 2] 

A. N. Bose, Bijon K. Mukherjee and 
Uirendra Ch. Ghosc — for Appellant. 

S. C. Bose, Kavialakshya Bose, Nirode 
Bandhu Roy and Jndir Ch. Ghosc — for 
Respondents. 

Judgment. — These appeals have ari- 
sen out of applications under S. 47, Civil 
P. C., made in proceedings in execution 
of decrees. The decrees sought to be 
executed were passed in suits for rent ; 
and the question raised by the persons 
against whom the decrees were sought 
to be executed, appellants in this Court, 
was that they were not liable under the 
decrees put into execution ; that the de- 
crees could not in law be allowed to be 
executed against them. The facts neces. 
sary for the purpose of a decision of this 
question arising for consideration in these 
appeals, may be very shortly stated. The 
decrees for rent, were passed against the 
three daughters of one Badhajiban Mus- 
tafi, whose estate is now in the hands of 
tbe appellants as the ultimate rever- 
sioners of Badhajiban. Of the three 
daughters of Badhajiban, Bhababhabini 
survived her sisters, andshedivested her- 
self of her estate in favour of the rever- 
sioners. It Would appear that the rever- 
sioners had divided the estate of Radhuji- 
ban as amougst themselves with the 
assent of the sole surviving daughter of 
Eadhajiban, Bhababhabini. The proper, 
ties attached and sought to be sold in the 
proceedings in execution giving rise to 
these appeals, were by virtue of tho 
arrangement come to by the reversioners 
amongst themselves claimed by the ap- 
pellants as their separate property, 
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against -which the execution of the de- 
crees obtained against the three daugh- 
ters of Radhajiban could not be allowed 
to proceed. 

The arrangement as to division of pro- 
perlies between the reversioners was evi- 
denced by two documents, Exs. A and B; 
in the case in paras 12, 13 and 14 of tbd 
document Ex. B, arrangement in regard 
to the payment of decretal dues and other 
dues for and against the parties to the 
document, the reversioners, subsisting 
before the arrangement was made. The 
appellants in this Court, who raised ob- 
jection to the execution of the decrees 
against them, undertook liabilities which 
included liability iu respect of the de- 
cretal debt which was sought to be re- 
alised in the execution proceeding with 
which we are concerned. The appellants 
it would appear to be clear from the con- 
tents of the documents Exs. A and B 
agreed in unmistakable language to treat 
the properties in their hands as part of 
Eadhajiban’s estate. On the clear stipula- 
tions contained in documents Exs. A and 
B the appellants could not be allowed 
to say that the properties sought to be 
proceeded against in execution, were 
separate or self-acquired properties and 
were therefore exempt from being pro- 
ceeded against in execution of decrees for 
rent due, so far as properties wliich were 
admittedly left by Radhajiban, and were 
in the hands of Radhajiban's daughters, 
at the time when the decrees were passed. 

It was urged in support of the appeals 
that even though the documents Exs. A 
and B had the effect of fixing liability on 
the appellants, the decree. holders, as 
strangers to the contract evidenced by 
those documents, could not get the bene- 
fit from such a contract in proceedings 
in execution of decrees. That there is no 
necessity for having recourse to a separate 
suit for enforcing the contract, in the 
matter of satisfaction of the decretal 
debt, goes without saying; and the argu- 
iment in support of the position that there 
iis necessity for a suit for establishment 
of contractual liability does not bear 
serious examination, in view of the scope 
of S. 47, Civil P. C. The right of stran- 
gers to a contract has to be determined 
in the case before us with reference to 
the slate of facts on which the right of 
the decree-holders to proceed against the 
properties in the hands of the appellants 
is based. The appellants obtained posses- 


sion of the properties by virtue of relin- 
quishment by a female limited owner 
during her lifetime, upon the express 
condition that they should pay her debts.j 
Upon general principles of justice, equity 
and good conscience, the appellants were 
bound to pay the decretal debt in regard 
to which execution was levied in the case 
before us (see in this connection 23 Cal 
454 (1)], and in our judgment there can 
be no doubt, and it can be taken 
to be well settled on principle and 
authorities, that a stranger to a con- 
tract which is to his benefit is entitled 
to enforce the agreement to his benefit, 
apart from the position that the party 
concerned accepted liability in the mat- 
ter of satisfaction of debt due to the 
stranger (see 62 C L J 55 (2), and the 
cases referred to therein). In the case 
before us, the appellants had by virtue 
of the clear stipulations contained in the 
documents Exs. A and B accepted liabi. 
lity so far as the decretal debts in ques- 
tion were concerned. 

In the above view of the case before 
us, we affirm the decision arrived at by 
the District Judge in the Court of appeal 
below, that the proceedings in execution, 
giving rise to these appeals, should be 
allowed to proceed, as competent. The 
appeals are dismissed with costs. The 
hearing fee in these appeals is assessed at 
three gold mohurs. In view of the deci- 
sion we have arrived at in these appeals, 
it is not necessary to decide the points 
arising on the cross. objections preferred 
by the respondents in this Court. The 
cross-objections are allowed to be with, 
drawn, without any order as to costs in 
the same. 

R.m./r.K. Appeals dismissed. 

1. Ghiotamoni Dutt v. Mobes Chandra Baiierjee, 

(1896) 23 Cal 454. 

2. Bibbuti Bbusan Ghosc v. Baikuuta Nalb 

Itlondal, (1935) 62 C L J 55. 
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R. C. Mitter, j. 

Chanchala Bala Dchi — Plaintiff 1 — 
Appellant. 

V. 

Sashibhusan Das and others — ^Respon- 
dents. 

Appeal No. 323 of 1933, Decided on 
28th November 1935, from appellate de- 
cree of Dist. Judge, Midnapore, D/- 19tb 
September 1932. 
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Compromise-Ugal practitioner— Suit ins- 
tituted by A and D compromised by B m 
absence of A without having authority from 
i—B acting on advice of pleader— Solenamah 
filed by pleader -Vakalatnamah in pleader a 
favour empowering him to compromise case 
—.4 held not bound by compromise— Pleader 
held not to have been acting on basis ot 
power given to him. 

A suit instituted by A and B and a minor was 
compromised by B in absence of A and without 
any authority from A to comptomiso the suit on 
his behalf It was found that B was asked by the 
pleader appearing for all the plaintiffs, to 
sider the terms proposed by the other side and 
to accept them as in his opinion they were 
beneficial, and that on acceptance of the terms 
by B, the draft was prepared and the solenamah 
was filed by the pleader, as be thought that A 
would have no objection. The Takalatnamah 
which A and B bad executed in the pleader’s 
favour empowered him to compromise the case: 

Held: that A was not bound by the compro- 
mise simply because bis pleader signed and 
filed the solenamah. Although the vakslat- 
namah bad given tho pleader power to compro- 
mise, he was not purporting to act on the tosis 
of that power; he was merely acting “as a 
messenger between the two clients." A would 
have been bound by the compromise if he bad 
given B power to compromise on his behalf: 
1035 P C 119, Applied. [P 70 C 1, 2] 

Bama Prosad Mukherjee — for Appel, 
knt. 

Sarat Chandra Jana, Hiran Kumar 
Boy and Mohit Kumar Chatierjee — for 
Respoodents. 

Judgment. — This appeal is od behalf 
of plaiatiff 1 and arises oub of a suit 
(Title Suit No. 232 of 1931) instituted by 
him and plaintiff 2, a minor, to set aside 
a compromise decree passed in Title Suit 
No. 176 of 1930. The last mentioned suit 
was brought by plaintiff 1, plaintiff 2 and 
their uncle, pro forma defendant 0, to 
establish tbeir title to and recovery of 
possession, from the principal defendants 
of tbe lands described in Schedule Ka 
annexed to tbe plaint. The relevant facts 
are these: One Ram Krishna Samanta, 
grandfather of plaintiffs land 2. and father 
of pro forma defendant 6, lent money to 
defendants 3 to 5 and the predecessor in 
interest of defendants 1 and 2. He took 
as security the properties described in 
Schedule Ka and Kha. Ram Krishna 
obtained a mortgage decree and in execu- 
tion of the said dsoree caused the mort. 
gaged properties to be put up to sale and 
himself purchased the same at the Court 
sale in the year 1919. It is the plaintiffs’ 
case that Ram Krishna took physical pos- 
session of the properties described in 
Schedule Kha, and remained in actual 


possession, but he took only symbolical 
possession of the property of Ka Schedule, 
which continued to remain in the posses- 
sion of his judgment-debtors, it being 
their dwelling house. Tbe pluiiUiffs 
further case is that tho landlords obtain- 
ed a collusive rent decree, put up the 
defaulting tenure to sale, and one Keshab 
Naik purchased the same. Keshab is said 
to be the benamidar of the principal de- 
fendants. On these allegations Ram 
Krishna instituted the aforesaid Title 
Suit No. 176 of 1930 against tho principal 
defendants. In that suit ho prayed for 
recovery of possession of tbe properties 
described in Schedule Ka only, the pro- 
perties described in Schedule Ivha not 
being the subject-matter of the said suit. 
During the pendency of tbe said suit Ram 
Krishna died and his heirs, plaintiffs 1 and 
2, and pro forma defendant 6. were duly 
substituted as plaintiffs in bis place. Pro- 
forma defendant 6 used to look after the 
said Title Suit No. 176 of 1930 on behalf 
of all the plaintiffs. It is in evidence that 
at a late stage of the suit, i.e. on 19th 
June 1931, the principal defendants of 
tbe suit approached plaintiff 1 and pro 
forma defendant 6 and proposed terms of 
compromise to them direct. 

The terms proposed were that the 
plaintiffs and pro forma defendant 6 were 
to give up their claim to tbeKa Schedule 
property, that tbe principal defendants 
agreed to leave the plaintiffs and pro forma 
defendant 6 in undisturbed possession of 
the Kha Schedule properties and that if 
the principal defendant paid to the plain- 
tiffs and pro forma defendant 6 a certain 
sum of money within a certain time, the 
plaintiffs and the pro forma defendant 6 
were to convey to tbe principal defen- 
dants the properties of Schedule Kha 
except a puooa house. At that time plain- 
tiff 1 demanded Rs. 2,500 as the price 
to which the principal defendants did not 
agree, and tbe proposal fell through. The 
suit was fixed for hearing on 22nd June 
1931. On that day pro forma defendant 6 
came to Court with witnesses and was on 
the witness box. With the permission of 
the Court, he was got down from the 
witness box and terms were proposed to 
him. Plaintiff 1, Manmatha, was not 
present in Court on that date, and pro 
forma defendant 6 had no authority given 
to him by plaintiff 1 to compromise on 
bis behalf. The vakalatnama which plain- 
tiff 1 and pro forma defendant 6 had oxe. 
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cuted in favour of their pleader, Babu 
Srenath Dass, empowered the latter to 
Compromise the case. The deposition of 
Srinatli Babu is material. He says that 
the pro forma defendant 6 was brought 
down from the witness box with the per- 
mission of the Court and he requested 
him to accept the terms proposed by the 
other side as beneheial. The terms were 
that the plaintififs (of Suit No. 176 of 
1930) were to give up their claim to the 
Ka Schedule properties, that the defen- 
dants would not disturb their possession 
in respect of the Kba Schedule properties, 
and that if the defendants paid to the said 
plaintiffs Es. 2,200 within the month of 
Magh 1333, the plaintiffs would convey to 
the defendants the Kha Schedule pro- 
perties except a pucca house. The pucca 
house was however as is the hnding of the 
lower appellate Court, erroneously in- 
eluded in the properties which the plain- 
tiffs were to convey to the defendants on 
receipt of the said sum of money, Rs. 2200 
The evidence of Srenath Babu, the pleader 
is definite. 

The terms were proposed to pro forma 
defendant C and he (Srenath Babu) made 
recommendations to him (the pro forma 
defendant 6.) When the said pro forma 
defendant 6 accepted the terms the draft 
was prepared and the Solenamah was 
ifiled by Srenath Babu, as bethought that 
plaintiff 1 iiad no objection. In this state 
of the evidence 1 am of opinion that 
plaintiff 1 is not bound l)y the compro- 
mise, simply because liis pleader signed 
and filed the Solenamah. The principle 
formulated by their Lordships of the 
Judicial Committee in 39C W N 1185 (1) 

I to my mind applies to this case. The pro 
forma defendant 6 was present in Court; 
ho was asked by the pleader to consider 
the terms and to accept them as in his 
lOpinion they were beneficial. Although 
ithe vakalatnama had given him power to 
'compromise, Srenath Babu was not pur- 
porting to act on the basis of his said 
power. His evidence makes that clear. 
He referred to his client, pro forma de- 
fendant 6, who was present in Court. He 
was merely acting more as a messenger 
^between the two clients”, as Lord Atkin 
puts it in 39 C W N 1185 (l). In these 
circumstances, plaintiff 1 can only be held 

1. Shconaudan Prosad Singb v. Abdul Fateh 

Mohammad Reza, 1935 P C 119=156 I C 694 

=62 I A 1%=’. .1 1'at 54C =39 C NY N 1185 

(PC). 


bound by the compromise if, and only if, 
he had given the pro forma defendant 6 
power to compromise on his behalf. The 
lower appellate Court was therefore not 
right in holding that plaintiff 1 was bound 
by the compromise simply because the 
vakalatnama authorised Srenath Babu to 
compromise. In this view I hold that the 
compromise decree must be set aside 
against plaintiff 1 also. 

There is, however, another point which 
I merely notice in passing. If the defen- 
dants have to rely on Srenath Babu’s 
vakalatnama, there is a difficulty. The 
vakalatnama empowered Srenath Babu 
to compromise the suit in which he ap- 
peared. The terms in the solenamah 
about the conveyance of the Kha Schedule 
properties by the plaintiffs to the defen- 
dants are clearly beyond the scope of Title 
Suit No. 176 of 1930. If that be so, I 
have grave doubts if the vakalatnama 
was sufficient to empower Srenath Babu 
to compromise Title Suit No. 176 of 1930 
on the terms recited above without refer- 
ence to his clients. However I need not 
pursue this point further, for I allow the 
appeal on the ground mentioned above. 
The result is that the compromise decree 
passed in Title Suit No. 176 of 1930 is 
set aside in its entirety, and the said suit 
is revived with liberty to the plaintiffs 
in that suit to proceed on with it from 
the stage at which it was left just before 
the consent decree was passed. I set aside 
the consent decree in its entirety, i. e. 
against pro forma defendant 6 also, having 
regard to the fact that a different con- 
tract would result if it be held that he is 
to donvey his undivided share of the 
lands of ScheduleKha for a proportionate 
price. The appellant will have her costs 
against the defendants throughout. The 
cross-objection is dismissed but without 
costs. 

b.M./r.k. Appeal allowed. 
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Guha and Bartley, JJ. 

Secy, of State — Defendant — Appellant. 

V. 

Jitendra Nath Boy— Plaintiff — Res- 
pondent. 

Appeals Nos. 1260, 1261, and 1262 of 
1933, Decided on 22nd November 1935, 
from appellate decrees of Dist. Judge, 

Jessore, D/- 17th February 1933. 

(a) Bengal Cesf Act (9 of 1880), S. 16 Ser- 
vice of notice under S. 16 is not merely 
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matter of procedure but it part of law-Non* 
compliance with provision makes assessment 

invalid. 

The service of notice under S. 16^ Bengal Cess 
Act, is not merely a matter of procedure but is 
part of the law with reference to which valua- 
tion or re-valuation as contemplated by law can 
be made by the revenue authorities and liabiUty 
imposed in the matter of payment of cesses; and 
non-compliance with the law by failure to servo 
notice under S. 16 makes the assessment of cesses 
invalid under law. The service of notice is made 
imperative by law and where it is not served, 
the person .assessed is entitled to a declaration 
that the cess re-valuation is ultra vires, ^illegal 
aud not binding on him. [P ^2 C *2] 

(h) Bengal CessActOof 1880). Ss. 4 and 24 
^NotetoS. 24 and R. 66. Cess Manual are 
not ultra vires and in-operalive—They are not 
inconsistent with definition of ''cuUivaling 
raiyat" as given in S. 4 — Re-valuation made 
on basis of note to S. 24 and R. 66 of Cess 
Manual is not illegal. 

The note to S. 24, Cess Act, and R. 60 in 
the Cess Manual cannot be held to be ultra 
vires and in-operative, as having been made by 
the Board of Revenue without jurisdiction. 
They are not in any way inconsistent with the 
definition of "^cultivating raiyat** as contained 
in S. 4 of the Act, and revaluation under the 
Cess Act made on the basis of the Note to S. 24 
and R. CG of the Cess Manual is not illegal. 

A raiyat may bo a tenure-holder within the 
moaning of the Cess Act aud the distinction 
between holder of a tenure and a cultivating 
raiyat and not between holder of tenure and a 
raiyat must be recognized : 15 C L / 428 and 
1028 Cal 508, Rel. on. [P 72 C 3] 

Bijon Kurnar Mukerji — for Appellant. 
H. D. Boset C. C, Biswas, Hemendra 
Chandra Sen and Surendra Nath Bose — 
for Respondent. 

Judgment. This appeal has arisen 


out of a suit instituted by the plaintiff- 
respondent for a deolaration that certain 
re-valuation proceedings in connexion with 
assessment of cess under the provisions 
contained in the Cess Act (Bengal Act 9 
of 1880) were illegal, ultra vires and not 
binding on the plaintiff. The question 
relevant for the purpose of this appeal 
raised before the Courts below, and which 
was argued in support of the appeal was 
whether the re-valuation for imposition 
of cess made in respect of Jessore portion 
ofTouziNo. 132 of the Jessore Colleo- 
torate under S 21. Cess Act. -vras ultra 

against the 

plaintiff, for non-service of notice under 
b. lb. Less Act, upon the plaintiff, the 
plaintiff, not having been otherwise cog 
mzant of the order calling for return as 
prescribed by law, before the making oi 
valuation under S. 21 of the Act. 

The Courts below have concurrently 
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found on evidence before the Courts that 
there was no proof of any notice ser\^a 
on the plaintiff as contemplated by S. 21, 
Cess Act. and that the plaintiff was not 
otherwise cognizant of the same before 
the estate in question was valued for cess 
purposes, under S. 21, Cess Act. On the 
findings referred to above, the decision 
of the Courts below was that the assess- 
ment of cesses on revaluation was illegal 
and not binding on the plaintiff. It was 
urged in support of the appeal that the 
service of notice under S. 16, Cess .•\ct, 
was merely a matter of procedure ; non- 
service of such notice could not in any 
way vitiate the assessment proceedings ; 
the jurisdiction of the revenue authovi- 
ties in the matter of revaluation in the 
case was acquired by the proclamation to 
make return by the parties concerned 
under S. 14, Cess Act, the non-service of 
notice under S. 16 of the -Act could not 
render the proceedings invalid. There is 
no question that the publication of a pro- 
clamation gives jurisdiction to the Col- 
lector in thematter of assessment of cesses 
on proper valuation of lands : but the 
subsequent procedure contemplated by 
the Cess .Act, for the purpose of making 
valuation as contained in S. 16, Cess .Act, 
could not be ignored, in fixing liability, 
so far as payment of cess was concerned. 
The elaborate provisions contained in 
Ss. 16, 17 and 18 leave no room for doubt 
that following the procedure mentioned 
therein was asmuoh bindingon the revenue 
authorities seeking to assess and impose 
liability as the party who were i^equired 
to lodge returns on service of notice on 
them, as provided by S. 16, Cess Act. 
There was penalty imposed for omitting 
to make return {S. 18); and the provisions 
that follow, contained in Ss. 19 and 20 
make it abundantly clear how the failure 
to make returns after service of notice 
affects the right of the parties to collect 
rent in respect of the property sought to 
be assessed or re-assessed to cesses under 
the Cess Act. It is also significant that 
it is only on not furnishing return after 
service of notice under S. 16 that the 
Collector is empowered to make his own 
valuation. In our judgment the provi- 
sions contained in the Cess Act to which 
reference has been made above make it 
abundantly clear that service of uoticei 
Qoder S. 16, Cess .Act, was not merely 
matter of procedure, but was apart of 
the law with reference to which valua-i 
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tion or revaluation as contemplated by 
law could be made by the revenue author!- 
ties, and liability imposed in the matter 
of payment of cesses; and non-compliance 
with tlie law by failure to serve notice 
made the assessment of cesses invalid 
under the law. The service of notice is 
made imperative by law, for the purpose 
;of valuation of lands under the Cess Act, 
and that must be the case, in view of the 
position that the State would not impose 
any liability on a subject without giving 
him an opportunity to be heard. If there 
is any ambiguity in the statute, although 
in our opinion there is none, in the matter 
of the effect of non-service of notice under 
S. 16, Cess Act, it was the duty of the 
State to use language of precision when 
it was imposing liabilities upon its sub. 
jects ; the bene&t of the doubt is the 
right of the subject. The reasonable con- 
struction of the provisions of the Cess 
Act to which reference has been made 
above, lead to the conclusion that notice 
under S. 16 of the Act was impera- 
tive. before assessment of cess could 
be made by the revenue authorities on 
valuation of lands ; and notice not having 
been served, as provided by law, the 
'plaintiff was entitled to a declaration that 
the cess revaluation in respect of the 
Jessore portion of Touzi No. 132 was 
ultra vires, illegal and not binding against 
him. In the result the appeal fails and it 
is dismissed with costs. 

is. A. Nos. 1261 and 1262 of 1933) 
These two appeals have arisen out 
of suits instituted by the plaintiff ap- 
pellant in this Court, for declaration that 
a cess revaluation in respect of properties 
mentioned in the plaints was illegal, ultra 
vires and notbindingontheplaintiff. The 
question in controversy in the appeals re- 
lates to the assertion made by the plaintiff 
in the suits that the revaluation in gues- 
tion was made on the basis of a Note to 
S. 24, Cess Act, Bengal .\ct 9 of 1880, 
and E. 66 of the Cess Manual, which the 
Board of Eevenue had no authority under 
the law to frame, and which wore in- 
consistent with the definition of culti- 
vating raiyat” as contained in the Cess 
Act. The Courts below give their decision 
on the question mentioned above against 
the plaintiffs in the suits, in which these 
appeals have arisen. The question to be 
considered is whether Note to S. 24, Cess 
Act, and E. 66 made by the Board of 
Eevenue were in consonance with the pro- 
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visions of S. 106 of the Act. There can 
be no question that it was within the 
competency of the Board of Eevenue to 
make rules and otherwise provide for the 
proper execution of the Cess Act, in res- 
pecb of valuation of the assessment and of 
the levy of cesses. The question then was 
whether there was anything contained in 
the Note to S. 24 and in E. 66 of the 
Cess Manual, inconsistent with or re- 
pugnant tothe definition of a "cultivating 
raiyat” as contained in S. 4. Cess Act, 
inasmuch as so long as the Note and the 
rule in question are not repugnant to the 
provisions of the Act, they cannot be held 
to bo ultra vires or in-operative. As has 
been repeatedly pointed out by this 
Court, a raiyat may be a tenure, 
holder within the meaning of the Cess 
Act, and thusin order to claim the privi- 
lege of a cultivating raiyat under the Cess 
Act, a person must be an actual cultivator 
of the soil, and the total rent payable by 
him for all his holdings must not exceed 
Es. 100 per annum. A raiyat may be a| 
tenure holder within the meaning of the' 
Cess Act ; and the distinction betweenj 
a holder of a tenure and a cultivating' 
raiyat, and not between a holder of a 
tenure and a raiyat, must be recognized : 
Seel5CLJ 428 (l), 47 C L J 545 (2). 
In our judgment therefore, the Note to 
S. 24, Cess Act and E. 66 in the Cess 
Manual, cannot be held to be ultra vires 
and inoperative, as made by the Board of 
Eevenue without jurisdiction. 

They are not in any way inconsistent 
with the definition of ‘‘cultivating raiyat” 
as contained in S. 4, Cess Act, and the 
Courts below have rightly held that re- 
valuation under the Cess Act could not 
be held to be illegal on the ground that 
■it was made on the basis of Note to S. 24, 
Cess Act and E. 66 of the Cess Manual 
framed by the Board of Eevenue, which 
were both in force at the time when the 
re-valuation in question was made. On the 
conclusion arrived at by us, as mentioned 
above, the decree of the Courts against 
which these appeals were directed are 
upheld, and the appeals are dismissed 
with costs. 

r.M./b.K. Appeals dismissed. 

1. Peary Mohan Roy v. Sarat Kumari Debi, 

(1912) 15 C L J 428=14 I 0 177. 

2. Sarat Chandra Dob v Dharani Mohan Roy, 

1928 Cal 508 =118 I C 240= 55 Cal 1305=47 

C L J 545=32 OWN 610. 
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LOBT.WlLLlAMS AND NASIM ALI, JJ. 
Betioyendra Chandra Pandey and 
ano^fte/— Accused — Appellant. 


V, 

iJm peto r"Opposito Party. 

Death Ref. No. 4 and Appeals Nos. 160 
and 161 of 1935, Decided on 10th Janu- 
ary 1936. 

(ft) Criminal Trial— Evidence — Admissibi- 
Uty of'-Court ihould lean in favour se- 
emed and exclude evidence of’doubtful or 
remote relevance. 

When considering the question ol admissibi- 
lity, the Court should lean always in iavour of 
the accused, and oiclude ail evidence tendered 
by the prosecution which is o( doubtful or re- 
mote relevance. C 1] 

(b) Criminal Trial — Trial by Jury— Non- 
directions and misdirections — Judge not 
warning jury that statement attributed to 
individual accused, is not evidence against 
other, in event of jury finding that individual 
guilty— Judge stating case for prosecution 
and argument in support of it without point- 
ing parts of it. not supported by evidence — 
Judge referring to statements regarding 
which there is no evidence and to contents 
of documents which are inadmissible and ir- 
relevant— All these amount to non-direc- 
tions and misdirections. 

Where the Judge in bis charge to jury, omits 
to remind the jury that the statement attri- 
buted to Individual accused is not evidenco 
against the other accused in the event of the 
jury finding that individual guilty and the Judge 
repeatedly states the case for prosecution and 
the arguments in support of it without clearly 
pointing to the jury, those facts of it which are 
not supported by evidence or which depend 
merely upon glosses upon evidence; and states 
that one of the accused is suffering from venereal 
disease, when there is no evidence to that 
effect; and while referring to certain anony- 
mous petitions tells the jury that evidence 
given on oath is ol much greater value than 
statements made by unknown persons in the 
anonymous petition when there is nothing to 
show that the statements were made, instead 
of telling them that the evideuce which was 
improperly admitted in evidence, is of no value 
and directing to reject it as irrelevant, and 
where he refers to the contents of documents 
which are inadmissible and irrelevant, all these 
amount to misdirections and non-directions. 

(0 Cri„i„l Tri.l - T,i.l b, S! 
direclion-Accuted in criminal trinl are un- 
der no obligation to prove their innocence 
or adduce evidence in their defence-Re- 

j jury that ac- 

f^et^ ^5'**** **. explanation of 

Uct, adduced in evidence againit them 


fea,?".? ““direction - He .hould, at 
leeit. give accuied opportunity of explana- 


tion. 

The onfis 


of 
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dence in their delence or to make 
meut. ^ 

Where therefore the Judge in hisebarge to 
the jury, repeatedly draws the jury’s atteutiou 
to the fact that the accused have failed to 
give anv cxplauaiiou of facts adduced in evi- 
dence against them, his remarks amount to 
misdirection. In any case if the Judge inteuds 
to make such remarks, it is his duty first to 
give the accused an opportunity of explanation 
by drawing their atteutiou specifically to the 
evidence upon which the Judge relies: li'ooi- 
mington v. The Dirveier of I'ublic Prosecutio^i^r 
(1935) A C 46J, FolL [1* "'J 0 2) 

(d) Criminal Trial — Appeal — Evidence- 
Appreciation— Decision of case turning upon 
question as to what inference is to be drawn 
from well established facts about which 
there is no doubt — High Court is entitled to 
draw necessary inference. 

Where, the decision io a case does uot really 
turn upon questions about the veracity of 
witnesses or upou the findiug of doubtful facts 
but upou the question what infereuce is to bo 
drawn from well established facts about tbo 
existence of which there is not and cannot t>o 
any reasonable doubt, the High Court, is at 
least, if not bettor qualified, than tbo jury to 
draw the necessary inference. [P 60 C I) 

(a) Criminal Trial — Sentence — Delay of 
over four months in preparation of paper 
book is unreasonable and requires explana- 
tion— Accused under sentence of death for 
about ten months as result of delay and long 
vacation— High Court will take the (act into 
consideration along with other circumstan- 
ces in altering sentence. 

Where in an appeal aud a reference from a 
seutence of death, there is a delay of four 
months in gottiug the paper book ready such 
delay in a capital sentence case is unreason- 
ble and requires explanation. [P 80 C 2] 

Where as the result of tbo delay aud the 
intervention of the long vacation, the appel- 
lants have remained under sontenco of death 
for about ten months, the High Court will 
take the fact into consideration along with all 
the facts and circumstances of the case in not 
confirming the sentouce of death but reducing 
it to one for transportation for life. (P 80 C 2] 

({) Criminal P. C. (1898). Ss. 374, 428 and 
423— Accused sentenced to death can ap- 
peal on matter of fact as well as of law— 
High Court can come to its own conclusion 
at to guilt or innocence of accused indepen- 
dently of verdict of jury and opinion of trial 
Judge— It should, however, attach greatest 
possible weight to verdict of jury, if answer- 
ing reasonable test. 

Accused sentenced to death have under S. 374 
read with S. 418, in the High Court a right 
of appeal on matter of fact as well as of law 

[P 83 6 2} 

In disposing of a reference under S. S74, and 
appeals by persons sentenced to death tbo 
Jud ges of the High Court are entitled to come to 
their own independontconclusionsas tothe guilt 

or innocence of accused indepondontly of the 
verdict of the jury, or of the opinion of tho 
Judge. But although they are not bound by 


f/v ♦v Jo criminal cases never 

aecnsed and they are under no 
obligation to prove Innocence or adduce evi- 
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the verdict of the iury» they must attach great- 
est possible weight to the verdict of the jury, 
if it answers a reasonable test, [P 83 C 2] 

It cannot be said that in dealing with a 
reference under S. 374 and appeal by accused 
only two courses are open to the High Court, 
i. e. , to acquit the accused or to order a re-trUl. 

[P 84 C 1] 

Id disposing of a reference under S. 374 and 
the appeals by the accused, the Judges of the 
High Court are bound to satisfy by going 
through the evidence whether the accused have 
been rightly convicted, but in doing so they 
must attach considerable weight to the verdict 
of the jury. If after examining the evidence 
which is admissible in law they find oven with* 
out any opportunity of hearing witnesses and 
seeing their demeanour, that certain facts 
emerge from the evidence as proved beyond 
reasonable doubt and the decision in the case 
depends upon inference to be drawn from these 
proved facts, they are not bound to order retrial. 
When however the evidence cannot be properly 
weighed by the Court without hearing witnes- 
ses and seeing their demeanour in the witness 
boi and they are not in a position to say 
whether the facts from which inferences are to 
be drawn are true or false, re-trial should be 
ordered : 2 C W N iO; 1928 Cal 430; 1931 Cal 
178 and 1933 Cal 4-26, R<?1. on. (P 81 C l) 

(g) Penal Code (1860). S$. 120 A and 302 
— Conspiracy to commit murder — Express 
proof of conspiracy is not necessary-^Agree- 
ment to carry out unlawful object may be 
inferred from acts and conduct — Evidence 
must show common plan as to exclude rea- 
sonable possibility of acts having been done 
separately and connected only by coinci- 
dence. 

In case of a charge of a conspiracy to commit 
A murder, it is not necessary that there should 
be express proof of conspiracy. It is not noses* 
aary to prove that two or more persons came 
together actually agreed in terms to have the 
common design and to pursue it by common 
means and so to carry it into execution. 

[P 81 C 1 ] 

There may be no witnesses to say that in 
their presence the conspirators agreed to carry 
out an unlawful object. From the acts and 
conduct, agreement can be inferred. If it is 
proved that they pursued by the acts the same 
object often by the same means, one per- 
forming one pari of the act aud the other 
another part of the same act so as to com- 
plete it with a view to the attainment of 
the object which they were pursuing, the Court 
is at liberty to draw the inference that they 
conspired together to effect that object. The 
question whether certiin acts were done in 
pursuance of a conspiracy or were done sepa- 
rately without any pro-arranged plan depends 
upon the evidence »iD each case. The evidence 
must show a common plan so as to exclude a 
reasonable possibility of the acts of the conspi- 
rators having been done separately and con- 
nected only by coincidence; R. v. Murphy 
(1837) 8 C & P 2J7. Foil. [P 84 0 1, 2] 

(h) Criminal Trial — Evidence Proof of 
cate against accused must depend on positive 
evidence of guilt given by Crown and not on 
absence of explanation by accused— Accused 


involved by evidence in state of considerable 
suspicion — He must for bis own safety prove 
facts reconciling suspicious circumstances 
with his innocence. 

Although it is true that the proof of a case 
against the prisoner must depend for its sup- 
port not upon the absence or want of any expla- 
nation on the part of the prisoner himself but 
from the positive alternative evidence of his 
guilt that is given by the Crown, it is not an 
unreasonable thing and it daily occurs in in- 
vestigatioDs both civil and (criminal that if there 
is a certain appearance made against a party if 
be is involved by the evidence in a state of 
considerable suspicion be is called upon for his 
own sake and bis own safety to state and to bring 
forward the circumstances whatever they may 
be which might reconcile such suspicious cir- 
cumstances with perfect innocence : Rcfjina v. 
Frost. 4 St Tr N $ 85, Foil. [P 84 0 2] 

N. K. Probodh Chandra Chat- 

ter jee^ Debendra Narain Bhattacharjee, 
Debabrata M coker jee, Biresioar Chatter- 
jea. Sukiimar Dey, Santosh Nath Sen, 
and S. C. Chandhuri — for Accused. 

Advocate -0671$)' al. Anil Chandra Bai 
Chaudhuri and Srish Chandra Chaudhuri 
— for the Crown. 

Lort.Williams, J. — This case is pro- 
bably unique in the annals of crime. On 
4th December 1933, Amarendra Chandra 
Pandey died in Calcutta. It is alleged 
that he died of plague, the germs of which 
bad been injected into his arm by some 
person, who has not yet been discovered, 
on Howrah station on the 26th Novem- 
ber. The two appellants Benoyondra 
Chandra Pande and Taranath Bhatta- 
charjee along with Durga Eatan Dbar 
and Sivapada Bhattacharjee and others 
unknown were charged with conspiring to 
murder Amarendra in pursuance of which 
conspiracy Amarendra was murdered in 
the manner alleged. Benoyendra was 
charged also with abetment of murder and 
Sivapada was charged also with offences 
under Ss. 201 and 202, I. P. C. Benoyen- 
dra and Taranath were found guilty by 
a unanimous verdict of the offences with 
which they were charged and were con- 
victed and sentenced to death. Durga 
Eatan Dhar and Sivapada Bhattacharjee 
were found not guilty and acquitted. 
Benoyendra and Taranath have appealed 
on the ground of misdirection and illegal 
admission of evidence. We have to con- 
sider these two appeals and a reference 
under S. 374, Criminal P. C. Benoyen- 
dra and Amarendra were half-brothers 
and members of the Pakur Eaj family and 
jointly inherited their fathers estate in 
1929. At that time Benoyendra was 27 
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and Aniarendra 16 years old. They were 
also joint reversionary heirs 
Eani Surjabati. Benoyendra became the 
Karta of the family on bis father s death, 
and pursued a course of life which, right- 
ly or wrongly, offended and outrapd the 
family, including Surjabati and Amaren- 
dra They considered that he was ex- 
travagant. and objected to bis relations 
with a dancing girl named Balikabala. 
and to bis failure to provide money ade- 
quate for the suitable upkeep and educa- 
tion of Amarendra. 

This friction between Benoyendra and 
the rest of the family gradually increased, 
especially with Amarendra, who was ad- 
vised by Surjabati and his relatives 
Eabindra Nath Pandey and Baidya Nath 
Pandey. Its existence has been denied 
by Benoyendra, but it is fully confirmed 
by documentary evidence of undoubted 
authenticity. In 1931 Amarendra attain- 
ed his majority, and in 1932 he began to 
take definite steps to assert his rights in 
the joint estate, and in open opposition 
to Benoyendra. On the 12th May he exe- 
cuted a several power of attorney in 
favour of persous who could not be con- 
trolled by Benoyendra, though be was 
subsequently induced by Benoyendra's 
threats and promises to cancel it on the 
6th July. These facts and the growing 
friction between the brothers are con- 
firmed in a series of letters which passed 
between them, in which also for the first 
time the question of partition was openly 
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give a further injection of serum he had 
brought from Calcutta, and latei still 
Benoyendra came again with both l>i. 
Dhar and l>r. Sivapada who prescribed 
medicines for the patient. These how- 
ever were not given to him because his 
relatives were by this time suspicious 
about both Benoyendra and the doctors 
who were brought by him. Subsequently. 
Amarendra developed an abscess at the 
place where Dr. Dhar's injection had been 
given, and a sinus which was eventually 
opened hv Dr. L. M. Danerjeo in Cal- 
cutta. The Crown regarded all these 
happenings at Deogbar as overt acts of 
the conspiracy to murder Amarendra. 
The learned Sessions Judge quite properly 
excluded evidence of statoments alleged 
to have been made by Amarendra about 
what happened when be and Benoyendra 
went for a walk together. Bearing in 
mind that morphia was admitted to be a 
correct treatment for tetanus if used as 
ancillary to serum and for the purpose 
only of reducing the accompanying con- 
vulsionsand thattherewasevidence of the 
existence of a bleb upon Amnrendra'sfoot 
which he had pricked with a pin. and 
that both Dr. Dhar and Dr. Sivapada 
have been acquitted, I consider that it is 
safer to disregard the Deogbar iiioidonts 
altogether in considering the question of 
the guilt or innocence of the appellants, 
This illness of Amarendra left him with a 
nermanentlv damaged heart, and he did 


mooted. During the Puja vacation of 
1932, Amarendra was staying with Surja. 
bati at Deogbar. One day Benoyendra 
came there accompanied by a compounder. 
He and .Amarendra went for a walk to- 
gether, after which Benoyendra and the 
compounder departed. A few days after 
Amarendra began to be ill and his illness 
was diagnosed by Dr. Sourendra Nath 
Mukherjee as being due to tetanus in- 
fection, which he treated with injections 
of anti-tetanus serum. A telegram was 
sent to Benoyendra at Pakur to bring the 
family physician. He brought instead 
the appellant, Taranatb, a doctor from 
Calcutta, and wanted Dr. Sourendra to 
keep Dr. Taranath as his assistant. Dr. 
Sourendra refused because he gob the im- 
ptession that Dr. Taranath was trying to 
induce him to abandon the serum treat- 
ment in favour of injections of morphia. 

, Subsequently, Benoyendra appeared 
sgain, this time with Dr. Dhar, who 


not otherwise recover his health until 

April 1933. 

In November 1932 Benoyendra began 
to take steps to obtain the withdrawal 
from the Allahabad and other Banks of 
certain cash deposits belonging to tho 
joint estate and amounting to Bs. 13,000. 
This be achieved by obtaining in June 
1933 in the joint names of himself and 
Amarendra a succession certificate em- 
powering Benoyendra and Amarendra 
jointly and severally to collect tho debts. 
Subsequently Amarendra learnt about 
this withdrawal and began to take more 
active steps to protect his interests, and 
consulted pleaders with the object of 
calling Benoyendra to account, and bring- 
ing about a partition of the joint estate 
either amicably or by means of a suit. In 
October 1933. a sum of Es. 17,000 was 
paid into Pakur Court in respect of a 
compromise decree in favour of tho joint 
estate, and Benoyendra made strenuous 
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efforts to withdraw it. This came to the 
knowledge of Amarendra who, upon the 
advice and with the assistance of Ea- 
bindra, filed a petition of objection on 
17th November, with the result that an 
order for withdrawal was refused, and 
Benoyenclra failed to get this money un- 
til sometime after Amarendra 's death. 
Thereupon Benoyendra returned to Cal- 
cutta and attempted to persuade Surja- 
bati to send for Amarendra. Cpon her 
refusal he sent a bogus telegram to Ama- 
rendra iu the name of Surjabati on 18th 
November, with the result that Ama- 
rendra came to Calcutta on the 19tb. 
The strained relations between the bro- 
thers had now reached breaking point, 
and all the family and especially Ama- 
rendra were thoroughly suspicious of Be- 
noyendra and feared that be would stop 
at nothing to injure Amarendra. The bro- 
thers met and discussed at length the 
question of partition which Amarendra in 
opposition to Benoyendra, wished to be 
settled at Pakur. 

While in Calcutta Amarendra went to 
the Puma Theatre with his relative Jyo- 
tirmayee and her party. Benoyendra was 
seen hovering about the theatre and its 
precincts in the company of another man 
described as short, dark-complesioned and 
wearing khaddar. Surjabati and Ama- 
rendra decided to leave Calcutta on 26th 
November and Benoyendra learnt about 
this the night before. On that night he 
was seen at Howrah Station in the com. 
pany of ashort, dark-complexioned man in 
khaddar. The next day he called at Sur- 
jabati's bouse, ascertained the exact time 
of her departure, and announced his in- 
tention of coming to see the patty off. 
Surjabati went to tbestationaccompanied 
by Amarendra, his sister Banabalaandhis 
deceased half-sister's daughter Anima, 
and they found Benoyendra waiting for 
them at the station entrance. The party 
passed through the booking-staff on their 
way to the platform. Amarendra beaded 
the procession and Benoyendra brought 
up the rear. On the way Amarendra was 
jostled by someone coming from the op- 
posite direction whom he afterwards des- 
cribed as a black man in khaddar who was 
not a gentleman. 

Immediately after, Amarendra felt a 
prick in bis right arm and exclaimed 
"someone has pricked me.” Benoyendra 
made light of the matter saying that it 
was nothing, but Amarendra rolled up 
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his sleeve and showed the mark of the 
prick to bis relatives including Beno- 
yendra and Kamala Prasad Pande, and 
bis friend Asoke Prokash Hitra. Kamala 
Prosad especially was suspicious and 
feared that the incident was due to some 
foul play. All the members of the family 
bad been surprised at Benoyendra’s un- 
expected courtesy in coming to see them 
off, as such behaviour was unusual for 
him. Kamala begged Amarendra not to 
go by the train, but to stay in Calcutta 
and have bis blood e.xamined, but Beno- 
yendra was annoyed and rebuked himand 
s^id that they were making a mountain 
out of a mole-hill and urged Amarendra 
to go. In the train the anxiety of the 
party grew, and after arriving at Pakur 
and after receiving an urgent letter from 
Kamala and upon the advice ofEabindra- 
nath, Amarendra decided to return to 
Calcutta with Eabindra, where they ar- 
rived on the 29th. There he was exa- 
mined by Dr. Nalini Eanjan Sen Gupta 
who found the mark of a prick on his arm 
like the mark of hypodermic needle. On 
the 30th Dr. Nalini advised an immedi- 
ate blood culture and this was made by 
Dr. Santosh Kumar Gupta. On 4th De- 
cember Amarendra died. Aftera thorough 
and exhaustive testing of the blood cul- 
ture on white rats and by means of other 
tests it was definitely established that 
Amarendra's blood was infected with 
germs of bubonic plague and this was re- 
ported to the public health authorities. 

At the trial a mass of evideuce was 
given by medical experts, who were 
cross-examined very thoroughly and at 
great length with the object of establish- 
ing the probability or possibility that the 
diagnosis that Amarendra died of plague 
was wrong, or that the blood culture had 
been confused with the culture of some 
other person's blood, or had been either 
accidentally or deliberately contamina- 
ted, or that Amarendra had contracted 
plague either from his half-sister Kanan- 
bala who is alleged to have died of 
mumps on 10th September 1933, or 
otherwise naturally from a flea-bite or 
some other source. 

I do not propose to discuss this evi- 
dence again, but I have considered all of 
it very carefully and I am satisfied that 
the Crown succeeded in proving beyond 
the possibility of reasonable doubt that 
Amarendra died of plague, the germs qf 
which were injected into his arm on 
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a ter IMidas laboratory under his supervision. Plague 

toes began rvas obtained Iron. Dr. Naidu of 

Gupta, a question the Haffkine Institute, but Taranatb was 

a noHce enquiry not allowed to bundle it. Attempts were 

discussions w“ent on throughout Decern- ^o subculture the ^^''TtbT^’s^r^n 

ber and in January, and it was ascer- but there was no powth and the strain 
tained that Benoyendra bad been a boon was des royed. laranath tried to induce 
companion of Taranath to whom be bad Dr. Dkil to indent for culture a second 
been introduced by Balikabala, and that time, but he refused Lvontually in 
all three bad been in close friendship and 1933. Taranath obtained from Dr. ld<i a 
association for more than two years, and letter of introduction addressed to the 
that Taranath was a doctor and a trained officer-in-charge of the Haffkine Institute 
bacteriologist. Eventually a petition was with the request that Dr. Taranath as a 
presented to the Deputy Commissioner of bacteriologist might be granted facilities 
Police at Calcutta by Kamala Prosad of making experiments in connection 
Pandey on 22nd January 1934 and Sab. with the curative value of a drug which 
Inspector Sarat Chandra Mitra began to he had discovered and which he consi- 
make a cofidential inquiry. dered to be effective in cases of plague. 

Epon information given by Kalidas, On 30th April 1933, Benoyendra went 
Benoyendra was arrested on 16th Febru- to Bombay and entered his address in 
ary while on his way by train to Bom. the Orient Hotel registered as of Tagore 
bay. The case was formally instituted Castle Lane Calcutta, which was not his 
on the 17th and Taranath was arrested address, but Taranath’s. He engaged 
on the 18th. Kalidas proceeded to Bom- Ratan Salaria ns his suidA and tnid him 


bay on business and there got in toucl 
with a guide named Ratan Salaria wb< 
was able to give much valuable informa 
tion about visits paid by Benoyendra ti 
Bombay both alone and in the company 
of Taranath. The investigation proceed 
ed at Bombay and Calcutta and the fol 
lowing surprising facts were elucidated 
On 12th May 1932, the day upon whicl 
Amarendra executed the several power o 
attorney already mentioned, the stamj 
for which had been purchased the pre 
vious day, Taranatb sent an express pre 
paid telegram to the authorities of th« 
Haffkine Institute at Bombay askini 
them to send virulent plague culture foi 
laboratory work. At this time Benoyen 
dra was staying at a hotel in Calcutta 
and on that day Balikabala accompanlec 
by an officer of the Pakur estate arrivei 
at the hotel. Although Taranath wen 
to the lengtth of adding after his nam. 

the letters D T. M. (Diploma of Tropi 

cM Medicine) to which he was not en 

titled, the authorities of the Haffkin. 

Institute refused to supply the culture 

unless Taranath first obtained the per 

mission of the Surgeon-General of Ben 
gfti. 

Dr^Kl W th approaohe. 

mf; Calcutta, and on the faith o 

laranath s statement that he had dis 


that he bad come to Bombay with the 
object of obtaining facilities for testing a 
curative drug for plague on behalf of a 
brother doctor. He asked for a Times of 
India Directory in order to ascertain the 
names of the doctors attached to the 
Haffkine Institute. The next day he saw 
Dr. Naidu and gave him Taranath's letter 
of introduction and said that he was his 
Iriend and bad been sent in advance to 
find out whether Dr. Naidu w’ould grant 
the desired facilities. Dr, Naidu told him 
that his friend must first write to the 
Director of the Haffkine Institute and oh- 
tain bis permission, otherwise ho could 
not help him. The same evening Benoy- 
endra left for Calcutta. 

On 1st July, Benoyendra, went again 
to Bombay and stopped at the Sea View 
Hotel. Again he gave the Tagore Castle 
Lane address and engaged the same 
guide. On arrival he made strenuous 
efforts, including offers of money, to ob- 
tain plague culture from Dr. Nagrajau 
and Dr. Sathe — two veterinary surgeons 
attached to the Haffkine Institute, but 
failed. He however obtained from Dr. 
Nagarajan the information that he could 
get plague culture at the Arthur Hoad 
Infectious Diseases Hospital. Thereupou 

Superintendent of 
that Hospital, and asked him to allow his 
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doctor friend to ^To^k in bis laboratory 
on his alleged cure. Eventually Dr. Patel 
was persuaded to accede to this request, 
and be instructed bis assistant, Dr. Mehta 
that a Bengali doctor was coming to do 
some work on plague bacilli and to give 
him facilities. At Benoyendra's request 
Dr. Mehta obtained Dr. Patel’s permis- 
sion to indent for one tube of live plague 
culture from the Haffkine Institute pend- 
ing the arrival of Dr. Taranath. Taranath 
arrived on 7th July and stayed at the 
same hotel with Benoyendra, who even- 
tually paid the bill. Benoyendra and 
Taranath together purchased rats in the 
market. 

Dr. Patel introduced Taranath to Dr. 
Mehta who prepared some subcultures, 
and Taranath tested the cultures upon 
the rats with the result that they died of 
plague. At times Taranath was assisted 
by Dr. Mehta, but he was not always 
present during the experiments. Tara- 
nath was allowed to work freely in the 
laboratory and had the use of all the 
necessary appliances. He also brought 
with him a small bag containing instru- 
ments. On the evening of 12th July, 
when an experiment on one of the rats 
was still incomplete, Taranath told Dr. 
Mehta that ho had urgent work in Cal- 
cutta and must leave immediately. He 
asked him to convey his thanks to Dr. 
Patel and said that he would return 
later on, but he never returned nor did 
he correspond with either Dr. Patel or 
Dr. Mehta. Benoyendra and Taranath 
left Bombay together that night for Cal- 
cutta. While in Bombay Benoyendra 
made strenuous endeavours to get Ama- 
rendra's life insured for Es. 51,000 with 
a condition that the policy should not be 
contested after Amarendra’s death. This 
unusual condition was not accepted and 
the insurance was not effected. Long 
statements by Benoyendra and Taranath 
were read at the trial* and amounted sub- 
stantially to a denial of guilt and of the 
truth of the inferences which the Crown 
sought to draw from the facts' given in 
evidence. Taranath’s explanation of the 
Bombay incidents was that he thought 
that he had discovered a cure for plague 
and wanted to tost its efficacy. He asked 
Benoyendra to take ihe letter of introduc- 
tion to Borul) .y and make the necessary 
enqui'.es bee; Benoyendra happened 
to bo goi’iv on business of his own. Be- 
noy'.mcii;. s explanation was that he had 


to go to Bombay on business connected 
with the film industry in which he was 
interested, and that he had made enqui- 
ries for Taranath simply as an act of 
friendship. 

Dr. Mehta saw no signs of any cure or 
medicine being applied by Taranath to 
the rats during the experiments. Apart 
from statements made by Benoyendra 
and Taranath, there is not a vestige of 
evidence to show that Taranath either 
had or thought he had at any time dis- 
covered a cure for plague, or wished to 
test it, or that Benoyendra had any other 
purpose in going to Bombay than either 
to procure plague culture, or to obtain 
for Taranath facilities which would en- 
able to procure it. The practicability of 
removing culture from the Arthur Boad 
Hospital, carrying it from Bombay to 
Calcutta and keeping it alive from July 
to December, was established beyond 
doubt by the medical evidence. Upon 
arrest Taranath told Sub-Inspector Mitra 
that he had never been to Bombay with 
Benoyendra, that he had no idea of the 
culture of plague bacilli, that he bad ne- 
ver been to Bombay in his life, and that 
he had never approached any ^doctor for 
any letter of introduction for Bombay. 
He admitted that he had known Beno- 
yendra for 3 or 4 years. Later, while on 
bail be went to the police and altered 
this statement, and admitted that he had 
been to Bombay, but not with Benoyen- 
dra. .\t the trial he denied that he had 
known Benoyendra prior to September or 
October 1932. 

Benoyendra admitted that he had been 
to Bombay to arrange for film svork, but 
denied that Taranath had ever been 
with him to Bombay. Further he said 
that he had never heard anything about 
Amarendra having been pricked at How- 
rah Station. While on bail, upon being 
asked by Gouri Sen, who is connected 
with the Medical Supply Concern where 
Taranath was employed as a bacteriolo- 
gist, “Well, and how are you in this 
murder ?” Taranath replied What little 
I have done, those who have done more 
have not been arrested." .^part from the 
denials which I have already mentioned. 
Benoyendra alleged in his defence that 
the whole case was false and was 
due to a conspiracy to get rid of 
which was concocted by his 
with the aid of Kalidas Gupta. Of this 
alleged conspiracy there is not a vestige 
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of evidence. The learned Advocate for 
the appellants have complained of the 
wrongful admission of evidence and mis- 
direction and non-direction by the learned 
Sessions Judge, and of bis ailure ade- 
quately to examine the appellants 
the provisions of S. 342. Criminal P. C. 
There is some justification for these cri- 
ticisms. 

A good deal of evidence both oral and 
documentary was admitted which was of 
doubtful relevance and which it would 
have been wiser to exclude. When con- 
sidering the question of admissibility, the 
Court should lean always in favour of the 
accused, and exclude all evidence tender- 
ed by the prosecution which is of doubt- 
ful or remote relevance. Some evidence 
also was admitted which was clearly in- 
admissible and irrelevant. For example 
Ex. 20, being a letter from Rabiudra to 
Knlidas, Ex. 67 being a letter from Baid- 
yanath to Amarendra, and the con- 
tents of certain anonymous petitions 
found upon Benoyendra when arrest, 
ed, being Exs. 73, 76, 77 and 78. 
The admission of the contents of 
Ex. 76 was somewhat serious error be- 
cause it contained a reference to state- 
ments made by Amarendra about the 
cause of his tetanus infection, which evi- 
dence had quite properly been excluded 
by the learned Judge at another stage of 
the trial. 

Of oral evidence wrongly admitted, 
there was the statement by Kamala 
Prosad on p. 70, Vol. 1 of the 
paper book, that be had his suspicions 
about Benoyendra because be bad beard 
from Amarendra something about the 
cause of his tetanus. Also the statement 
by Jatindra Das Gupta on p. 421 that 
another witness, Tota Singh bad told him 
that Bhaya” meant Taranath. Tota 
Singh in bis evidence denied this. Of in- 
^ stances of misdirection and non-direction 
the learned Judge omitted to remind the 
jury that statements attributed to indi- 
vidual accused, such as those attribut- 
ed to Sivapada on pp. 38, 113 and 
488, would not be evidence against the 
other accused in the event of the jury 
finding that individual not guilty. Also 
he repeatedly stated the case for the pro- 
secution and the arguments advanced in 
support of it, without clearly pointing 
out to the jury those parts of it which 
were not supported by evidence, or de- 


pended merely upon glosses upon evi- 
dence. Further on p. 703 bo stated to the 
jury that they had already heard lu, 
evidence tliat Benoyendra was sufferingi 
from venereal disease. This undoubtedly; 
was liable to prejudice the accused. There 
was no such evidence, because Ex. 75; 
which was Benoyendra’s Blood Exami- 
nation Report, was, quite properly, not, 
tendered in evidence, being irrelevant and 
inadmissible. Further with regard to the 
anonymous petitions which I have men- 
tioned already, the learned Judge refer- 
red, on pp. 708and 712, to their contents, | 
and told the jury that evidence given on| 
oath was of much greater value than 
statements made by unknown persons in 
anonymous petitions, when there was 
nothing to show that the statements were 
made whereas he ought to have told them 
that this evidence, which had been im- 
properly admitted, was of no value, and 
directed them to reject it as irrelevant.! 
Similarly, he referred to the contents of 
other documents which I have held to 
be inadmissible and irrelevant, such as 
Ex. 67 on p. 712. Further, on p. 746, ho 
referred to Balikabala as the common 
keep of Benoyendra and Taranath, of 
which there was no evidouce, and on 
pp. 748 and 750 he said that Amarondra's 
body had been cremated speedily, thanks 
to Benoyendra’s bribe to the Registrar at 
the burning ghat, of which there was no 
real evidence. 

With regard to the Judge’s alleged, 
failure to examiue the accused generallyl 
at the end of the case for the prosecution 
the learned advocates have pointed out 
that be repeatedly drew the jury's atten- 
tion to the fact that the accused had' 
failed to give any explanation of facts, 
adduced in evidence against them. In myi 
opinion, this criticism is justified. Bearing 
in mind that the onus of proof in crimi-' 
nal cases never shifts to the accused, and' 
that they are under no obligation to' 
prove their innocence or adduce evidence 
in their defence or to make any statement, 
the learned Judge's remarks amounted to 
misdirection. Upon this point the law 
has recently been re-stated clearly and 
emphatically by Viscount Sankey, L. C. 
in 1935 A C 462 (l). And in any case, if 
the learned Judge intended to make such 
remarks, it was undoubtedly his duty 
first to give the accused an opportunity 

1. Woolmington v. The Director of Public Pro- 
secutions, (1935) A C 462. 
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of explanation by drawing their attention 
specifically to the evidence upon which 
the learned Judge relied. On the whole 
however I have come to the conclusion 
that none of these errors are more than 
compai’atively minor blemishes on what 
was otherwise a careful and very able 
charge, and a masterly exposition of in- 
tricate evidence, at the end of a long and 
difficult trial. Nevertheless, if I thought 
that these errors had seriously prejudiced 
the accused, or that their omission would 
possibly have led to a different result, or 
that they had caused any failure of justice 
it would have been necessary to order a 
new trial. The decision in this case, 
however does not really turn upon ques- 
tions about the veracity of witnesses or 
upon the finding of doubtful facts, but 
upon the question what inference is to be 
drawn from well-established facts about 
the existence of which there is not and 
cannot be any reasonable doubt. This 
Court is at least as well, if not better, 
qualified than the jury to draw the neces- 
sary inference. 

For the purpose of this decision I have 
eliminated from consideration all evi- 
dence which was inadmissible or of doubt, 
ful relevance. I have also disregarded the 
evidence of Gouri Sen about the truth of 
which there may be some doubt, and of 
Benoyendra’s alleged attempts to inter- 
fere with possible witnesses after the 
death of Amarendra. Taking into con- 
sideration only the incidents at Bombay 
and at Howrah Station, and the medical 
and documentary evidence, the questions 
to be decided are, what inferences are to 
be drawn from these facts, and whether 
more than one inference is reasonably 
probable. After very careful consider- 
ation I have come to the conclusion that 
the only possibly reasonable inference is, 
that the two appellants conspired toge- 
ther to murder Amarendra, and that for 
this purpose they provided some person 
at present unknown with plague culture 
which was obtained by them from Bom- 
bay as alleged, and that that person, upon 
their instigation, murdered Amarendra 
by injecting the germs of plague into his 
arm at Howrah Station as a direct result 
of which he died. I am satisfied beyond 
any reasonable doubt from the evidence 
given by the medical experts and the 
health authorities, that the plague culture 
could not possibly have been obtained 
elsewliere than at Bombay and in the 


manner alleged. It is clear from the 
evidence that Benoyendra and Taranath 
had the means of obtaining plague culture 
and that Benoyendra had the motive to 
use it in the manner alleged. There is 
evidence that no other likely or possible 
person could have had either the means 
or the motive, and there is no evidence 
that anyone else had either means or 
motive. 

The motive for this crime is clear and 
abundant and requires no elaboration. It 
is proved by the documentary evidence 
alone, apart from the statements of wit- 
nesses whose evidence may possibly have 
been coloured by bias or suspicion. The 
result is that each of these appeals must 
be dismissed. The murder was committed 
more than two years ago. The appellants 
were arrested in February 1934, were 
committed for trial in May, and were on 
trial until February 1935. The appeals 
and the reference were received in the 
office of this Court on 25th February, 
but the paper book was not ready until 
2Dd July, a delay of over four months. i 
In a capital sentence case this delay is 
unreasonable and requires explanation. 
The result of this delay and theinterven- 
tioQ of the long vacation had been that; 
the appellants have remained under sen-^ 
tence of death for approximately ten; 
months. In consideration of these facts, | 
and all the facts and circumstances of 
this case, which depends solely upon cir-' 
cumstantial evidence, and in the hope; 
that this course may lead to the discovery 
and apprehension of the actual perpetra- 
tor of this atrocious crime, we do not 
confirm the sentence of death, but sen- 
tence each of the appellants instead to 
transportation for life. 

Nasim Ali, J. — I agree. Mr. Basu ap- 
pearing on behalf of the accused Benoyen- 
dra has contended before us that we have 
no power to affirm the conviction of the 
accused, if the verdict of the jury on • 
which the conviction is based is found by 
us to be erroneous owing to misdirections 
of the Judge. The line of reasoning 
adopted by Mr. Basu is as follows i By 
proviso to S. 376, CriminalP.C., sentence 
of death cannot be confirmed by this 
Court until the appeal of the accusd has 
been disposed of. By S. 418 (1), of the 
Code, where the trial is by jury, appeal 
lies on a matter of law only. In disposing 
of appeals in such cases the powers of 
the appellate Court are limited by S. 423 



1936 
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interpretation was that tho word must bo 
read in connection with tho words that 
follow. In this case tho principlo in 
(1891) A C 57 (2) was applied and no 
roferonce was made to S. 167, Evidonce 
\ct. (1894) A C 57 (2) proceeded on tho 
principle that right to bo tried by jury is 
a oborishcd right and if an accusocl bo 
deprived of that riglit, substantial wrong 
is done to tho accused and thoro is mis- 
carriage of justice. Tho verdict of tho 
jury was set aside and tho accused was 
acQuittod. In 25 Cal 230 (l) tho vordict 
of the jury was found to bo vitiated by 
misdirections. This Court set asidotho 
vordict and ordered a ro-trial in viow of 
the decision in Waffadar scase (3). In this 
case also there was no appeal on facts. In 
4 C W N 576 (5) tho principlo in Makin's 
case(2) wasapplied. In this case there was 
no appeal on facts. Tho misdirections 
of the Judge wore found to have misled 
the jury upon a material point. Tho 
Court of appeal was not in a position to 
say what effect tho misdirection might or 
might not have on tho minds of tho jury- 
men. Under these circumstances it was 
held that the prisoners were prejudiced 
and there had been failure of justice. 
The conviction was set aside and a retrial 
was ordered. In 14 C W N 493 (6) tho 
principle in Sadhti Sheikh's case (o) was 
followed. There was no appeal on facts. 
S. 167, Evidence Act, did not apply to it 
as no inadmissible evidence was placed 
before the jury. In this case re-trial was 
ordered in the case of some of tho accus- 
ed. In 39 All 348 (7) the appeal was 
against an order of acquittal. Tho 
Allahabad High Court followed tho prin- 
ciple laid down in 21 Cal 955 (3), sot aside 
the conviction and ordered a ro-trial. 

In 46 Cal 895 (8) thoro was no appeal 
on facts. The verdict of tho jury was 
based on some inadmissible evidence. 
S. 167, Evidence Act, was not applied as 
the trial was by jury and the appeal lay 
on a matter of law only. In this enso 
however it has been observed that the 
true rule is that the Court of appeal 
should not conhrm the conviction of the 
appellant or regard the legal evidence as 
sufficient to justify tho decision unless it 
is satisfied that the verdict of tho jury 
would have been the same if no evidence 
had been wrongly admitted and that tho 
same principle should be applied to tho 
wrongful admission of evidence as to mis- 
directions of law. In this case tho Court 


law tho appeal fails. If there is an error 
of law the appeal succeeds. Admission 
of inadmissible evidence, misdirections 
or non-directions on material points are 

errors of law. Sub-s. 2 of S. 423, autho- 
rises tho Court to alter or reverse tho 
vordict of a jury if it is erroneous owing 
to a misdirection of the Judge. As soon 
as tho verdict is found to be erroneous 
owing to misdirection of tho Judge this 
Court is bound to set aside tho ver- 
diet as well as tho conviction and sen- 
tence. After the conviction and the sen- 
tence are set aside nothing remains to be 
confirmed under S. 376 (a) of the Codo. 
Two courses are thereafter open to this 
Court (a) to acquit the accused or (b) to 
order a re-trial. This Court can go into 
facts for either of those two purposes. It 
cannot go into facts and substitute its 
own verdict in place of tho verdict of tho 
jury which has been already set aside. 
The word "erroneous" in sub-s. (2) of 
S. 423 does not mean wrong in facts but 
wrong in the process by which it has 
been arrived at. The expression "in fact 
has occasioned a failure of justice" in 
S. 537 (d) of the Code does not imply 
failure of justice in reality, i.e. on merits. 
It implies prejudice or some substantial 
wrong to the accused. S. 167 of the 
Evidence Act must be read subject to tho 
general principle laid down (1894) A C 
57 (2), that the right to be tried by a 
jury is a cherished right and cannot be 
taken away by the Court of appeal. 

In support of this argument reliance 
was placed by the learned Advocate in 
tho following cases, 21 Cal 955 (3), 25 Cal 
230 (4), 4 C W N 576 (5). 14 C W N 493 
(6), 39 All 348 (7). 46 Cal 895 (8). In 
21 Cal 955 (3) there was no appeal on 
facts. The word "erroneous” in S. 423 
was taken to mean wrong not on facts 
but wrong in the process by which it was 
arrived a t. The reason given for this 

2. Makia’s caso, (1894) A 0 57. 

3. Waffadat Khan v. Queon-Emptess, (1894) 21 
Oftl 055* 

4. All Fakir v. Queen-Empress, (1897) 25 Cal 
230. 

8. Sadhu Sheikh v. Qaedn-Empress, (1900) 4 0 
W N 576. 

6. Harzir v. Emperor, (1910) U 0 W N 493=6 
I 0 315=11 Cr L J 196. 

7. Emperor v. Ikramaddia, 1917 All 173=89 
I 0 831=39 All 348=18 Ct L J 491. 

9. Bamesh Chandra Das v. Emperor, 1919 Cal 
514=50 I C 660=20 Cr. LJ 324=40 Cal 

895=29 C L J 518=23 C W N C61. 
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■\vas not in a position to predict that tho 
verdict of the jury would not have been 
the same if no evidence had been wrongly 
admitted. Tho appellant was discharged 
in this case, as re-trial was held to be a 
matter of discretion. The learned Advo- 
cate-General appearing for the Crown 
invited our attention in this connection 
to the following cases: 19 Bom 749 (9), 
25 Cal 711 (10), 26 Mad 1 (ll), 26 C W N 
558 (12). 40CL J 313 (13), 58 Cal 96 (14), 
59 Cal 1361 (15) and 1933 Bom 153 (16). 
In 1933 Bom 153 (16) the Bombay High 
Court dissented from the decision in 
21 Cal 9o5 (3). In this case the verdict 
of the jury was vitiated by some inadmis- 
sible evidence. The learned Judges how- 
ever applied the provisions of S. 167, 
Evidence Act, and affirmed the conviction 
and sentences though the appeal lay as a 
matter of law only. The reasons given 
were: (l) no authority was cited in 21 
Cal 955 (3) in support of the interpre- 
tation of the word "erroneous" in S. 423 
of the Code. (2) In view of the. provision 
of S. 167, Evidence Act, and Ss. 537 and 
423, Cl. (d). Criminal P. C., the prin- 
ciple in (1894) A C 57 (2) was not 
applicable in India. The learned Judges 
applied the test laid down in 5 W E 80 
(17), viz., whether if the case had been 
tried by a Judge and assessors the Court 
would set aside the verdict. 


It was pointed out that a re-trial 
should be ordered where the evidence is 
of such a character as to render it diffi- 
cult to pronounce upon its value without 
hearing witnesses, but where the evi- 
dence is one sided and practically undis- 
puted and the result depends upon the 


9. QueeD'Empress t. Bam Chandra, (1695) 19 
Bom 749 

10. Taju Paramanik v. Queen'Empress, (1698) 25 
Cal 711=2 OWN 309, 

11. Emperor v. E. W. Smither., (1908) 26 Mad 
1=2 Weir 521. 


12. Superintendent and Bomembrancer of Legal 
Aflairs v. Syam Sundar, 1922 Cal 106=71 
I 0 367=26 OWN 558=24 Cr L J 143. 

13. Harondra Nath v. Emperor, 1925 Gal 161= 
84 I C 461=40 C L J 313=26 Ct L J 307. 

14. Government of Bengal v. Santiram Mondal, 
1930 Cal 370=1930 Cr 0 634=32 Cr L J 10= 
127 I 0 657:*** Cal 96. 

15. Saroj Kufl®6iiEmper<ft, 1932 Cal 474=1932 
Cr C 404=139 T 0 873=^3 Cr L J 854=55 

16. itiasTTom 153= 

148 10^=196a«Cr»C 465=35 Bom L R 
171= 5 Or L J 747. •' 
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inference from that evidence the matter 
should be determined by the Court of ap. 
peal and no re-trial should be ordered. In 
25 Cal 711 (lO), this Court dissented 
from the decision in 21 Cal 955 (3). The 
reasons given are (l) that the principle 
enunciated in (1894) A C 57 (2) is not 
applicable in this country as the policy 
of this country is different, (2) that no- 
where the law lays down that when the 
verdict is set aside the Court must neces- 
sarily direct a new trial. In this case 
the appeal lay on a matter of law only. 
In 26 Mad 1 (ll) the test in 5 W E 80 
(17) was applied. It is pointed out that 
trial by jury is a comparatively recent 
innovation in India and even now all the 
offences are not so tried. The principle 
in (1894) A C 57 (2) should not be applied 
to a country where the history and essen- 
tial characteristics of the law of trial by 
jury are very different. It has been 
observed in this case that S. 418 simply 
means that if there is an error of law the 
appeal will lie, and if there is no such 
error no appeal will lie and that the 
section does not prohibit tbe Court in a 
case where an appeal lies on a question 
of law from deciding questions of fact 
which other sections of the Code require 
tbe Court to decide in order to do justice 
to tbe case. In this case it is also pointed 
out that the words ‘‘in fact” in S. 537, 
indicate that in order to determine whe- 
ther there bas been a failure of justice in 
fact we must look into the facts to see 
what they are. 21 Cal 955 (3) and 25 Cal 
230 U) were dissented from by the learn- 
ed Judges. 

In 26 C W N 558 (12) there was an 
appeal on a matter of law only. Though 
there had been misdirections, this Court 
refused to set aside the verdict and dis- 
missed the appeal as it came to the con- 
clusiou after examining the evidence, 
that Jthe misdirection in fact did not 
occasion a failure of justice. In 40 C L- 
J 313 (13) this Court did not interfere 
with the verdict of the jury though it 
was based on some inadmissible evidence 
in view of the provision of S. 167, Evi- 
dence Act, as apart from the inadmissible 
evidence there was sufficient evidence to 
justify the decision. In 58 Cal 96 (14) 
this Court has laid down that even if the 
verdict of the jury is erroneous owing to 
misdirection in a proper case this Court 
should deal with the whole case under 
the power and duty conferred upon it by 
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law. This \Yas an appeal against an ordei* 
of acquittal. In 5'j Cal 13G1 (15) it has 
been laid down by this Court that before 
we can interfere with the verdict of the 
jury wo must be reasonably satisfied that 
not only the Judge misdirected the jury 
but that his misdirection has caused them 
to come to a conclusion which is in fact 
wrong. In deciding 1933 Bom 153 (6) 
the Bombay High Court followed tho 
principle laid down in the case reported 
in 19 Bom 749 (9). In this case though 
the appeal lay on a matter of law only 
Patkar J.. made tho following observa- 
tions: 

In a case of trial by jury the appellate Court 
has power in the evetit of riny misdircctioD or 
.idmis^ion of inadmissible evidence either to 
convict or to acquit tho accused according as 
the evidence Is or is not suflicient for conviction, 
^Vbere the facts have to bo determined and the 
evidence is of such a character that it renders 
it difiicult to pronounce an; opinion as to its 
character without hearing witnesses, re*trial 
nisy bo ordered. 

It may be noticed here that in the Code 
of 1872 (S. 283) the words used were 

has occasioned a failure of justice either by 
affecting the due conduct of the prosecution or 
by prejudicing the prisoner in his defence. 

In the Code of 1882 the latter words 
were omitted and the section simply read 

has ocoasioned a failure of justice.*' 
After the decision in 21 Cal 95d (3) and 
25 Cal 230 (i) the words **!□ fact” were 
inserted and the explanation and an illus« 
tration were added in 1898. In 26 Mad 
1 (11) Benson, J.» observed : 

The words 'in fact' were introduced Into the 
Code in 1608 apprentiy in order to emphasise 
the duty of tho Court to go into merits before 
interfering in consequence of a misdirection or 
other error. 

It is not disputed by Mr. Bose that in 
an appeal against an order of acquittal 
this Court can go into facts and convict 
the accused though the verdict may be 
erroneous owing to a misdirection of the 
Judge. Mr. Bose also concedes that in 
appeals against the conviction this Court 
after setting aside the verdict on the 
gronnd of misdirection has power to go 
into facts and acquit the accused. The 
Iwrned Advooate-General contended that 
this Court has power under S. 423 to dis. 
miss the appeal (even if verdict is er- 
roneous m the process by which it has 
been arrived at) if this Court find that 
the conviction is right on the merits, 
brom the reported cases it appears that 
there is a divergence of judicial opinion 
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OQ tho fiaostiou whether in cases wlievo 
the appeal lies on a matter of law only 
the appellate Court has power in tlio 
event of any misdirection by tho JuJ^e 
or admission of inailmissible ovidonce to 
deal with tho whole case on merits and 
to dispose of the case finally. The 
later decisions of this Court show that 
this Court has such power. In cases 
however whero tho appellants have been 
sentenced to death they havo in this 
Court an appeal on matter of fact 
well as of law. S. 374, road with 413 (2), 
supports this view. In disposing; of a 
reference under S. 374 and the appeals 
by tho porsoDS sentenced to death wo 
are therefore obliged to come to our own 
independent conclusions as to the guilt 
or innooonco of the accused indopon. 
dently of the verdict of the jury or of 
the opinion of the Judge. lo these cases 
the questions of misdirection are of less 
importance. But though we are not 
bound by the verdict of the jury we must 
attach greatest possible weight to tho 
verdict of the jury if it answer a reason- 
able test. [Se02O WN49 (18), 32 OWN 
345 (19). 34 C W N 1154 (20). and 37 
OWN 595 (21).) Much reliance was 
placed by Mr. Bose on a decision of this 
Court of the year 1927 in 31 C W N 831 
(22), in which the following observations 
were made: 

The learned Deputy Legal Remembrancer has 
argued that the entire case is open to us under 
S. 374, Criminal P. 0. No doubt that is so \ but 
that assumes that whatever has happened 
belore the case comes to this Court has been 
done in strict accordance with the provision ot 
the law, viz., that there bad been a proper trial 
before a Judge and jury. But we are unable to 
say that there has been a proper trial in tho 
case, the only course that is open to us is to set 
aside the conviction and seuteuce and to direct 
a re* trial. 

This was a very peculiar case. In this 
case the Judge told the jury that there 
was no case considering the matter from 
any point of view other than the point 

18. Queen-Empress v. Chatradhar. (1898) 9 
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of view presented by the prosecution and 
that the only course open to them was 
to bring in a verdict of guilty. Under 
these circumstances this Court held that 
there has been no proper trial. It may 
bo noticed that in this case also it has 
been observed that in a reference under 
S. 374 the entire case is open to us. In 
disposing of a reference under S. 374 of 
■the Code'andthe appeals by the accused, 
we are therefore bound to satisfy our- 
selves by going through the evidence 
whether the accused have been rightly 
convicted, but in doing so wemust attach 
considerable weight to the verdict of the 
ijury. If after examining the evidence 
|which is admissible in law we find even 
(Without any opportunity of hearing 
witnesses and seeing their demeanour, 
itbat certain facts emerge from the evi- 
dence as proved beyond reasonable doubt 
'and the decision in the case depends upon 
inference to be drawn from these proved 
facts, we are not bound to order a retrial. 
When however the evidence cannot bo 
properly weighed by the Court without 
hearing witnesses and seeing their 
demeanour in the witness box and we 
are not in a position to say whether the 
facts from which inferences are to be 
drawn are true or false, retrial should be 
ordered. I am therefore unable to accept 
the broad proposition that in dealing 
with reference under S. 374 and the 
appeal by the accused only two courses 
are open to us, viz. cither to acquit the 
aooused or to order a re-trial. 

Now the charge against the accused is 
that between ilay 1932 end December 
1983 at Bhawanipore, Calcutta, Howrah 
and Deoghar, Pakur, Bombay and other 
places they along with others were parties 
to a conspiracy to commit murder of 
Amarendra and in pursuance of the said 
conspiracy Amarendra wasin fact murder- 
ed by the introduction, on 26th Novem- 
ber 1933 of virulent plague bacilli in bis 
body which resulted in his death on 4th 
December 1933. It is not necessary 
that there should be express proof of 
conspiracy. It is not necessary to prove 
that two or more persons came together, 
actually agreed in terms to have the 
common design and to pursue it by 
common means and so carry it into exe- 
cution. There may be no witnesses to 
say that in their presence the conspirators 
agreed to carry out an unlawful object. 
From the acts and conduct agreement 


can be inferred. If it is proved that! 
they pursued, by the acts, the same object, 
often by the same means, one performing 
one part of the act and the other another 
part of the same act so as to complete it 
with a view to the attainment of the 
object which they were pursuing, you are 
at liberty to draw the inference that they 
conspired together to effect that object: 
(1837) 8 C & P 297 (23). The question 
vvhether certain acts were done in pursu- 
ance of a conspiracy or were done sepa- 
rately without any pre-arranged plan 
depends upon the evidence in each case. 
The evidence must show a common plan 
so as to exclude a reasonable possibility 
of the acts of the conspirators havingj 
been done separately and connected only! 
by coincidence. (His Lordship then 
considered the evidence and proceeded). 
There are therefore no circumstances to 
show that bis attempts to get plague 
culture in 1932 and bis activities at the 
Arthur Boad hospital in 1933 were in 
connection with his experiments on any 
plague cure. It is true that: 

The proof of a case against the prisoner must 
depend for its support not upon the absence or 
part of any explanation on the part of the 
prisoner himself but from the positive alter* 
native evidence of bis guilt that is given by 
the Crown. It is not however an un* 
reasonable thing and it daily occurs in in* 
vestigation both civil and criminal that if 
there is a certain appearance made against a 
party if be is involved by the evidence in a 
state of considerable suspicion he is called upon 
for bis own sake and his own safety to state and 
to bring forward the circumstances whatever 
they may be which might reconcile such suspi* 
Clous circumstances with perfect innoconcei 
(1839) i St Tr N S 85» 443 {U). 

From the facts and circumstances of 
the case the only reasonable inference is 
Taranath went to Bombay for the pur- 
pose of securing plague culture. Now 
Benoy in his statement says that he had 
been to Bombay in connection with his 
film business. It has been already stated 
that he arrived at Bombay on 30tb April 
1933 and left Bombay on the next day 
when be was told by Dr. Naidu to ask 
Taranath to write to the Director of 
Haffkine Institute for permission to make 
his experiments in the laboratory of the 
Institute. On bis arrival at Bombay on 
30th April 1933 he took Batan Salaria as 
his guide. Batan Salaria in bis examina- 
tion says th at Benoy told him that his 

23. R. V. Murphy, (1873) 8 C & P 297. 

24. Rogioa v. Frost (1839) 4 St Tr N S 85, 448 9 

C & P 129. 
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business in Bombay was to obtain facili- 
ties for Taranatb’s plague cure, lie 
further says that Benoy did not say a 
word to him about any film Company or 
asked him to guide him to any film Com- 
pany. It was never suggested to Ratan 
Salaria in the course of his cross-examu 
nation that his first visit to Bombay was 
in connection with any film business or 
that he ever visited any film Company. 
On his second visit to Bombay he also 
told Ratan Salaria that the object of bis 
visit was the same as on the last occa- 
sion. This time ho tried to get plague 
culture surreptitiously from the Haffkine 
Institute through Dr. Nagrajan and Dr. 
Satbe. He no doubt denies this, but no 
reason was shown why these two wit- 
nesses from Bombay would give false evi- 
dence against Benoy. There is nothing 
to show that Taranath asked Benoy to 
see these two doctors. 


On the other hand Taranath says 
that be asked him to try Arthur Road 
Hospital for facilities for his experiments 
there. There was no suggestion to Ratan 
Salaria that Benoy's second visit was in 
connection with some film business. 
Much reliance was placed by the learned 
advocate for Benoyendra on Ex. 33. 
This is a letter which was written by 
Benoy to Amar on 20th July 1933. In 
this letter Benoy stated that his trip to 
Bombay was in connection .with the pro- 
duction of a film and the costs were paid 
by a Company to a rupee, and that there 
were letters, cheques and bills in connec- 
tion with the matter. No evidence was 
adduced by Benoy to substantiate these 
statements in Ex. 33. There is nothing 
to show that such evidence was not 
available at the time of the trial. In 
the course of the trial Benoy did not sug- 
gest the name of any company or any- 
thing from which the prosecution could 
get any details of this business. Prose- 
cution therefore was not in a position to 
bring any evidence to show that his 
^ory about film business was false. 
Benoy was spending money from the 
joint fund and in order to meet any ob- 
jections from Amarendta he was giving a 
false explanation in Ex. 33 about his ex- 
penses at Bombay. 

It may be noticed here that after the 
death of Amatendra, Benoyendra made 
attempts to tamper with the evidence. 
Benoy does not explain why he was 
going to Bombay with money on 18th 
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February 1934. The reason is obvious. 
Ho was going to Boinbay because he 
knew that the host evidence about his 
complicity in the crime would coma from 
Bombay. There are no materials or 
circumstances for a reasonable hypobhe* 
sis that Benoyendra's visit to Bombay 
was in connection with any film business 
or any business otbor than the procure- 
ment of plague culture. The report 
(Ex. 26) of Dr. Santosb Kumar Gupta 
(P. W. 33), his evidence in Court and the 
ovidence of Dr. Naidu (P. 6b) prove 

that Amarendra died of plague. It was 
argued on behalf of the appellants that 
the report of Dr. Gupta should not bo 
relied upon as ho did not apply the 
agglutination test. The pvidenco of Dr. 
Naidu is that it is extremely diflicult, al- 
most impossible to get a homogeneous and 
even suspension without spontaneous 
clumping and that specific anti plague 
serum agglutinates precede tuberculosis 
rcdoentum and also some members of the 
Pasteurella group. There is therefore no 
substance in this contention. It had 
been already stated that on 26th Novem- 
ber 1933, while Amarendra was proceed- 
ing across the Howrah Station Hall after 
passing through the no-e.xit gate, he 
shouted out that he had been pricked by 
somebody with a pin. On 29th Novom- 
her Dr. Nalini found the mark of a prick 
on the right deltoid, something like the 
mark of a hypodermic needle. Dr. Nalini 
refused to accept the defence suggestion 
that the mark which ho saw was the 
mark of a Ilea or insect-bite. The ovi- 
deuce in this case excludes the defence 
suggestion that Amarendra was bitten by 
a rat-flea at the Howrah Station. I am 
satisfied from the evidence in this case 
that plague bacilli were injected into 
Amar’s system by some man at the 
Howrah Station and that his death was 
caused by the injection of the seusis. 
Now what was the source of this plague 
culture? The evidence in this case shows: 

(l) That the Haffkine Institute at 
Bombay is the only place in India whore 
plague research and researches on cul- 
tured Sera and Vaccine are being cariied 
on since 1896 (P. W. 08). (2) That the 

said Institute supplied cultures to Gov- 
ernment Institutions and research Insti- 
tutions, if approved by proper authority 
68), (3) That the said Institute 
does not supply plague culture to private 
bodies or persons (P, W. 68). (4) That 
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in 1932 the Ilafl'kine Institute sent some 
plague culture to Dr. fkil of Calcutta but 
the culture and the sub-culture were 
destroyed ill 1932 when the sub-culture 
failed (Exs. 15, 15. 1, Ex. 16 and the evi- 
dence of P. W. 41 and P. Vi'. 43); (5) 
that in January or February 1933 four 
tubes of plague culture were supplied by 
the Haffkin Institute to the School of 
Tropical ilodicine in Calcutta (P. W. 69); 
(6) that the Arthur Eoad Hospital at 
Bombay is the only place in Bombay 
whore plague cases are treated and cul- 
ture is made in that hospital only for 
the Haffkin Institute (P. W. 47); (7) that 
the said hospital does not supply plague 
cultures to anv other person or Institute 
except the HaffJcin (P. W. 47) ; (8) that 
at Kanbum Valley researches are going 
on witli regard to several aspects of plague 
(P. V, . 66) ; and (9) that there are plague 
hospitals in Poona, Hyderabad and 
Secunderabad (P. W. 68). 

Now the evidence does not show that 
plague cultures are made or are available 
at Kanbum Valley ortho plague hospitals 
in Poona. Hyderabad and Secunderabad. 
The evidence of P. ^V. 69 shows that out 
of the four sealed tubes of plague culture 
indented by the Tropical School in Cal- 
cutta, up to 2nd October 1934, three con- 
tinned to be in the same condition as 
they were when they were received from 
Bombay. The accused Tara Nath could 
not get plague culture in Calcutta, in 1932 
and 1933 and had to look to Bombay for 
the same. In July 1933 Benoyendra told 
Dr. Nagarajan (P. "W. 46) that he could 
not get plague culture in tlie Calcutta 
School of Tropical Medicine. The Tropi- 
cal School in Calcutta does not make 
plague cultures or stock them. Plague 
cultures are generally indented for that 
school from the Haffkin Institute for 
purposes of experiment. The inference 
therefore is legitimate that the other 
tube in the Tropical School was used for 
experiments in the school before 6th 
April 1933. Captain PasrichaCP. W. 69) 
also said that in no other place in Cal- 
cutta plague cultures are madeor stocked. 
The culture which was the cause of 
Amur’s death was not therefore procured 
from Calcutta. The attempts of Dr. Tara 
Nath in 1932 and that of Benoyendra in 
1933 to obtain plague culture from Haff- 
kin Institute failed. The evidence in this 
ease does not suggest that it could have 
been obtained from the said Institute. In 
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July 1933 Benoyendra while at Bombay 
got the information from Dr. Nagarjan 
that plague culture.? were available in 
-Arthur Eoad Hospital at Bombay. Tara 
Nath on his arrival at Bombay got access 
to plague cultures which were alive. The 
evidence further shows that Tara Nath 
had means to remove some plague culture 
without the knowledge of the hospital 
authorities and carry the same to Cal- 
cutta. 

There is evidence also to the effect 
tliat plague culture if purloined in July 
1933 could bo kept alive up to 26th 
November 1933. There is also evidence 
that from 1926 up to September 1934 only 
one doctor, i. c., Tara Natli from Bengal 
had gone from Calcutta and Bengal to 
Arthur Eoad Hospital. The only reason- 
able inference is tliat the culture which 
was injected into Amar’s body was 
brought from tho Arthur Eoad Hospital 
at Bombay. Tho evidence does not show 
that the man who injected plague culture 
into .Amar's body had any opportunity of 
stealing culture from the said hospital. 
He must have therefore got it from some 
body else. Benoyendra was on bad terms 
with -Amarendra. The evidence does nob 
show that any one else liad any motive 
for murdering Amarendra. Benoyendra 
and Tara Nath were close friends and as- 
sociates. The activities of Benoyendra 
and Tara Nath at Bombay in July 1933 
can be explained only on the reasonable 
hypothesis that they were acting in close 
concert to steal plague culture from Ar- 
thur Eoad Hospital. In pursuance of the 
preparation made by Benoyendra, Tara 
Nath on his arrival at Bombay obtained 
facHities for stealing plague bacilli from 
the said hospital. They could be carried 
to Calcutta and kept alive till 26th Nov- 
ember 1933. Tbegerro which was respon- 
sible for Amarendra’s death was obtained 
from Arthur Eoad Hospital and the evi- 
dence shows that excepting Tara Nath no 
body else had any opportunity for pur- 
loining it from that hospital. The only 
legitimate inference therefore is that the 
plague culture which was the cause of 
Amarendra's death was procured from 
Arthur Eoad Hospital in pursuance of a 
conspiracy to murder Amarendra and was 
supplied to a person at present unknown 
who injected it into Amar’s system and 
Amarendra was murdered in fact by the 
injection of that sepsis at tho Howrah 
Station on 26th November 1933 and that 
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Benoyenilva and Tara 
to that conspiracy. 
r.m.’R-K. 


Nath wero partios 
Sentence altered. 
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D. N. iliiTER AND Patterson, JJ. 
Snrendra Nath Plaintiff— Appel- 


lant. 


Y. 


Kedar Nath Bose and olAers— Defen- 
dants — Eospondonts. 

Appeal No. 49 of 1932, Decided on 13th 
December 1935. from original decree of 
Sub.Jiidge, 1st Court, Backerjganj. D,- 
8tb September 1931. 

* (a) Contract Act (1872). S. 2-Letter 
communicating willingness to sell property 
in reply to enquiry whether property is to be 
sold, amounts to offer. 

A letter communicating willingness to sell 
certain properly for a certain sum in reply to a 
letter imiuiring whether the property is to be 
sold amounts to an oflet or proposal within the 
meaninc of S. 2 and is not merely an invitation 

to an ofler. ^ 

« (b) Contract Act (1872), S. 7— Letter 
making offer for sale of property, directing 
that purchaser should write about accep* 
tance to certain person at certain address^ 
Purchaser instead of writing, putting him- 
self in communication with person concern* 
ed*~There is no contravention of S. 7 as to 
render contract not binding on teller. 

Where a letter by an intending seller making 
aooflerfor the sale of certain properly directs 
that the purchaser will have to write about the 
acceptance of the oQer to a certain person at a 
particular address, the letter is to be read In a 
reasonable and a sensible manner and it does 
not exclude the case where the intending pur** 
chaser instead of writing to the person con* 
cetned puts himself into communication with 
him and where the intending purchaser does so, 
it cannot be said that there is any contraven* 
tion of S. 7, Contract Act, as to render the con* 
tract not binding on intending seller 

[P 91 C 1. 2] 

(c) Contract— Construction— Ratification^ 
Necessary ingredients— Act must have been 
done for and in name of principal— There 
must be proof of full knowledge of what 
those acts were or that principal intended to 
take upon himself responsibility for such 
acts whatever they were. 

To constitute a binding adoption of acts a 
priori unauthorized, these conditions must 
exist: (1) the acts must have been done for and 
m the name of the supposed principal and (2) 
there mast bo a full knowledge of what those 
acts were, or such an unqualified adoption that 
the inference may properly be drawn that the 
pnncii^l intended to take upon himself the res- 
(ponsibility for such acts, whatever they were. 

rp 92 0 11 

Where the supposed ratification relates to 
acts as to which there is no pretence of any a 
prion authority, where it is not a question 
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merclv of excess of authority, full 
the fact^ and unequivocal 

knowledge niu>C be proved, or in tbo . ^ .-tio,,’ 

the circumstances of the alleged ratia.atioi 
must bo such as to warrant the clear 
that the principal was adopting tho supposed 
agent’s acts whatever they were or however cul 
pablo tbev were. Ratification relates back to 

tho timo'of inception of tho p ^ ”1 

ha^ a complete retroactive efiicacy. LI ^ 

(d) Appeal- Powers of appellate Court 
Issue simple one— Appellate Court will not 
discard appreciation of evidence by trial 
Court— Trial Court not properly considering 
effect of documentary evidence— Appellate 
Court may draw conclusions of its own. 

Where, the issue is a simple one, the appellato 
Court should not very Jii^btly discard the ap- 
preciation of evidence made by the trial Court 
which had the opportunity of seeiuR witnesses, 
hearing them and watching their denyanour. 


Where, however, the weight of the admitted 
documents in evidence or of the documenU ui 
the evidence which have been proved, h so 
great that the appellate Court is constrained to 
differ from the estimate of tho evidence by tho 
trial Judge who belittles the eftoct of docu- 
mentary evidence, tho appellate Court may 
draw conclusions of its own. 93 C IJ 

Alul Chandra Gupta, Kadhica lianjan 
Guha, Probodh Chandra Kar and Sat. 
yendra Chandra Sen for Isu ar Chandra 
Chakravarty — for Appellant. 

Basak, Prem Ranjan Roy Ohoicdhury, 
Sen Gupta and Du'ijendra K. Dutl — for 
Eespondents. 


D. N. Mitter, J.— This appeal arises 
out of a suit for specific performance of a 
contract to sell. The plaintiff is the 
purchaser in whose favour the contract 
has been entered into by defendant 1. 
The suit has been dismissed by tho Sub- 
ordinate Judge. Hence the present appeal 
by the plaintiff. The case of the plaintiff' 
is that defendant 1, Kedar Nath Bose, 
who is now the owner of a portion of tho 
house known as Raja Bahadur’s Ilaveli 
purported to sell the portion which is 
still left with him for a sura of Rs. 7,000. 
The case is that the contract to sell was 
entered into between the present plaintiff 
and the son of Kedar Nath Boso, Kali 
Das who has been described throughout 
these proceedings as Felu whom Kedar 
Nath Bose ompoworod to deal in tho 
matter of the sale. The plaintiff in pur- 
suance of certain correspondence to which 
reference will be made hereafter scuds 
his kinsman and nephew Rash Behary 
Roy to the residence of defendant 1 at 
Calcutta, and according to the direction 
of defendant 1, he (Rash Behary) on 30th 
•January 1930, corresponding to tho 16th 
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Magh 1336 B.S. liaviog settled \Tith Felu 
to purchase for Rs. 7,000, the price pro- 
posed by defendant 1, sent a -wire to the 
plaintiff for sending the earnest money. 
Accordingly a sum of Es. 100, was sent to 
Harendra, son of the plaintiff, on 31st 
January 1930 by telegraphic money order 
and Harendra and Rash Behary paid that 
sum of Rs. 100, to Felu as earnest money 
as dii'fected by defendant 1, and Felu ac- 
cepted the same. It is stated that de- 
fendant 1 is legally bound by the accep- 
tance of his son who was given, if not an 
express at least an implied, power to deal 
with the matter of sale and accept any 
offer that would be made. The plaint 
then narrates certain circumstances on 
which the plaintiff submits that Kedar 
ratified the acts done by his son even if 
there was no express or implied authority 
by Kedar in the matter of sale. He has 
accordingly prayed for a decree for speci- 
fic performance of the contract of 30th 
January 1930 directing the defendants to 
execute a Kobala of out and out sale in 
favour of the plaintiff free from incum- 
brances and to get it registered within the 
time to be fixed by the Court. There is 
an alternative prayer, namely, that in 
case the defendants failed to execute the 
Kobala within the time fixed by the 
Court, the Court would proceed to exe- 
cute and register such a Kobala in favour 
of the plaintiff in that behalf. The suit 
impleaded not only defendant 1, the ven- 
dor, but also defendants 2 and 3 as it is 
said that they are purchasers subsequent 
to the contract, their purchase having 
been effected on 14th March 1930. It is 
stated in the plaint that the purchase of 
defendants 2 and 3 was with notice of tlie 
earlier contract in favour of tho plaintiff. 
In consequence of defendants 2 and 3 
having been impleaded the plaintiff has 
asked for a further declaration that the 
Kobala of 14th March 1930 correspond- 
ing to the 30th Falgoon 1336 B.S. execu- 
ted by defendant 1 in the name of defen- 
dant 3 one Eoinola Datt Chowdhurani, 
wife of defendant 2, was not binding on 
the plaintiff and for a further declaration 
that no title bad accrued to defendants 2 
and 3 on tho basis of the same. Defen- 
dant 4 is said to have been a lessee under 
defendants 2 and 3. But tho suit as 
against him has been dismissed as will 
appear from an order in the order sheet. 

The defences to the suitfor specific per- 
formance of contract are (l) that there 


was no completed contract on 30th Janu- 
ai*y 1930 or on a subsequent date prior 
to the conveyance in favour of defendant 
3 and that whatever talk there was bet- 
ween the plaintiff and defendant 1 or his' 
son that talk did not pass beyond the 
stage of negotiation and could not con- 
stitute contract specifically enforceable 
and (2) that defendants 2 and 3 are pur. 
chasers without notice. It may be said 
in this connexion that these defendants 
have also set forth in their written de- 
fence a contract with an agent of defen- 
dant 1, namely Surendra Nath Bose who 
figures very largely in this case, entered 
into on 1st February 1930, alleging that 
the sale on 14th March was in pursuance 
of the contract of 1st February 1930 and 
even if it be held that there was a rati- 
fication of the agreement by Felu (son of 
defendant l) on 7th February 1930, de- 
fendant 3*8 purchase should prevail in 
view of the earlier contract of 1st Febru- 
ary 1930. 

The Subordinate Judge has given 
effect to these defences and has dismissed 
the suit. The plaintiff has conse- 
quently preferred the present appeal and 
Mr. Atul Chandra Gupta for the appel- 
lant has contended before us that the- 
Subordinate Judge should have held that 
the contract set up by the plaintiff dated 
30th January was a valid contract with 
defendant 1 by which he agreed to sell 
the properties now in question. It is con- 
tended that he should have further held 
that Felu, the son ofKedar, was empower- 
ed by Kedar to accept any offer that Felu 
could get and that he did really accept 
the offer by receiving Es. 100 by way of 
earnest money. It has been further argued 
that apart from the question of Felu’s 
authority to accept the offer aud to re- 
ceive the earnest money the Subordinate 
Judge should have held that Kedar rati- 
fied the acceptance of the offer of the 
plaintiff by Felu. It has been further 
contended that in so far as the defen- 
dants' case with regard to the contract 
executed by the Am-mukhtear of tho plain- 
tiff, Surendra Nath Basu dated Ist Febru- 
ary 1930 is concerned, the agreement 
entered into on that date was really an 
ante-dated agreement for defeating the 
rights of the plaintiff. In order to con- 
sider the soundness or otherwise of these 
contentions on which Mr. Atul Chandra 
Gupta proposes to rest the appeal on be- 
half of his client it is necessary to refer to 
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the oral and documentary evideoce which 

has been given in this case on behalf of 
both the parties. In support of the con- 
tention of the appellant that there has 
been a valid contract between them, the 
plaintiff and defendant 1 on 30th January 
1930. our attention has been 
two letters, namely. Ex. 1 dated 24th 
January 1930 and Ex. 3 dated 26th Janu- 
ary 1930, which have been printed at 
pp. 7 and 8 of the second part of the 
paper-book respectively. It appears that 
on 24tb January 1930, the present plain- 
tiff wrote to defendant 1 to the follow- 
ing effect. It is only necessary to quote 
the material portion. The plaintiff writes 
thus : 

The news for the present is that I hear that 
you would sen your bouse in Rajo Bahadur 8 
Hsveli at "Barisal and that some one would 
come hero on 14th Uagh and settle the terms 
thereof (I. e. 14th Magh corresponding to 28th 
January 1030). I spoke to my maternal uncle, 
Khitish Chandra Roy abont this matter .... 
I am ready to purchase that house. I hope that 
the terms of sale may not be sottled without 
informing me. On arrival at Barisallxnay be 
enquired for at the house of my fathet'in^iaw, 
Biseswar Ghose. Or if you or Felu come to 
Barisal, please put up at our bouse. 


This letter was received by defeodant 
1 on 26th January at about 6-30 p. m. 
or 7 p. m. and in answer to that Ex. 3 
the postcard w*as written by Kedar Nath 
Bose which contains certain important 
statements * • 

Glad to receive your letter. I am going to 
attend the Kumbha Mela at Allahabad by to- 
night's train. Yes, 1 shall sell such portion 
of the Raja Bahadur's bouse that I now have. 
I have got an oOer up to Rs. 6,500. I intend to 
have Kd. 7,000. If you are willing to have it» 
write to Felu to this address. There is no cer- 
tainty (IS to when I shall return. As a matter 
of fact, nothing short of Rs. 6,500, the oiler I 
have already got, will do ; be it wbatovor in ex- 
cess. Two or three persons have ofiered that 
price. .... . 

It is contended on behalf of the appel- 
lant that this was an offer by Kedar 
Nath Bose to sell Baja.Bahadur's Hayeli 
or rather such portion of it as has not 
been sold, for a snm of Rs, 7,000. On the 
other band it has been contended on be- 
half of the respondents that this was not 
an offer at all within the meaning of S. 2, 
Contract Act, bnt that was merely an in- 
vitation to an offer. Wo do not think 
that we should accede to this contention 
wised on behalf of the respondents for 
8. 2 (a) states this : 

When one person signifies to another his 
wuiingness to do or to abstain from doing any 
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thing, with a view to abtaimng the assent of 


to make a proposal. 

Kedar, defendant 1. was by this letter^ 
signifying his willingness to sell a portion 
of the Raja Bahadur's Haveli now iu ques-' 
tionfora sum of Rs. 7, 000. and he was com-; 
municating his willingness to sell for Rs. 
7,000 to the present plaintiff by this letter., 
We have therefore no hesitation in re-' 
pelUng the contention made both by thei 
learned advocates for defendants 1, 2 andj 
3. This was really an offer or rather a' 
proposal within the meaning of S. 2, Con- 
tract Act. It appears from the evidence 
that in pursuance of this lotter which 
was received in Barisal on 23th January 
1930 in the morning at about 7-30 A. M. 
which must have been delivered to the 
plaintiff say by 9 A. M. Tho plaintitf 
sends his son one Ilareudra and a rela- 
tion Rash Bebari, as has been montioned 
in the plaint, to see Folu, the son of Kedar 
Nath Bose, defendant 1. The evidence 
is that Felu expressed his intention to 
accept the offer of Rs. 7,000 for thehouse 
and asked that earnest money should be 
paid. Evidence does not show that ho 
named any sum for the earnest money. 

But the evidence of Rash Bebari is that 
he asked for a sum of Rs. 100 which came 
by telegraphic money order and this sum 
was paid to Felu. The Subordinate Judge 
has hesitated to believe this part of the 
case because no receipt for Rs. 100 had 
been produced. No doubt the non-pro- 
duction of any receipt is a weak part of 
the plaintiff 's case, but an explanation has 
been given by the son as well as by Rash 
Behari that they did not out of a sense 
of delicacy ask for any receipt as both 
the plaintiff and defondant 1 are relations, 
and it is very likely that llarendra was 
merely handing over the earnest money 
of the small amount of Rs. 100 without 
asking for a receipt as ho was not suffi- 
ciently experienced iu worldly aft'airs. 
As such he did not perhaps choose to ask 
for any receipt from a relation of his. It 
has been said, and in our opinion rightly 
said, that the case of want of considera- 
tion for the non-production of the re- 
ceipt of Rs. 100 has been unduly stressed. 
In support of this payment we have tho 
evidence of Rash Bebari. We have evi- 
dence also of the two pleaders Lai Jlohan 
Chakravarty and Charu Chandra Roy 
who state that Surendra Nath Boso, the 
agent of defendant 1, admitted before them 
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the receipt of the earnest money of 
Es. 100. 1 miglit just refer in this conne- 
xion to the evidence of these two witnesses 
which is printed at pp. 164 and 169 of 
the tirst part of the paper-book respec- 
tively. Charu Chunder Roy says this : 

SurcDflra Katb Bose told inc when the 
me i«:tuemont5 took place that t be price had boeo 
f^citled at Rs. 7,000. Sureudra Boso told me 
near tbe shop of SrUb Roy that Rs. 100 bad 
been paid as earnest money) 

Lai Mohan Chakravarty says this on 
the point : 

Siircndra Bose told Chnru Babu that lie would 
find the description of the property aud tbe 
boundaries from Srish Bairn’s Kobala and asked 
Charu Babu to state in the draft that Rs. 7,000 
had been fixed as the consideration and that 
out of that sum Rs. iOO had been received as 
earnest money. 

Having regard to the evidence of these 
two pleaders to the fact that there was 
some payment of money by the plaintiff s 
son to defendant 1, we think we should 
not be justibed in rejecting the oral evi- 
dence on the question that the sum bad 
been paid more particularly as it appears 
from the telegraphic money order that a 
sum of Rs. 100 had been sent by the 
plaintiff and received by the plaintiff’s 
son in Calcutta. It has been suggested 
on behalf of the respondents that the 
telegraphic money order to Rash Bebari 
at Calcutta was sent for the purpose of 
creating evidence of the payment of the 
sums for use at a later date. The reason 
suggested for such a course is that when 
on the 14th Magh. corresponding to the 
28th January, the plaintiff found that a 
contract was going to be entered into on 
the 1st February with defendants 2 and 3 
and everything had been settled with re- 
ference to the contract of defendant 3 
and defendant 2 this telegraphic money 
order was sent in order to ci’eate evidence 
in order to avail of the sum when occa- 
sion demanded. It is next contended on 
behalf of the appellant on this part of the 
case that the learned Subordinate Judge 
ought to have read the facts of this case 
in the liglit of the subsequent conduct of 
the parties some of which are evidenced 
by some of tbo letters proved in this case. 
"W ith regard to Folu’s authority it is said 
that some of the letters which passed 
between the plaintiff and Kedar Nath 
Bose, throw considerable light and support 
tbo case made in the plaint. ^Ve are re- 
ferred in this connexion to the letter of 
7th February 1930, which has been 
marked as Ex. 8, and printed at p. 29 of 


the second part of the paper-book, writ, 
ten by Kedar Nath Bose to the plaintiff. 
This letter is admitted to have been 
written by defendant 1. Some of tbe 
passages in this letter have to be quoted 
in extenso, for they have been referred to 
for the purpose of showing that by this 
letter of 7-2-1930 there was ratification 
of the acts of Felu and that the letter is 
the evidence of tbe fact that Felu was 
given an implied authority to deal with 
the matter of sale. I will only quote the 
material portion. The letter runs thus : 

• Glad to receive your letter. I have returned 
from Kumbha only these 3 days since. I don’t 
know what conversations there were with you. 
But when SHman Felu has given his word, 
then .nction will be taken accordingly. The 
papers relating to that house are with my ofB- 
cer at home. Letter has been written to him to 
come with these papers. There is also a power 
of attorney in his name. He will be able to get 
it (Kobala) registered 

Towards the end and in the last para- 
graph it is stated thus : 

It is impossible for Sriinan Fein to go to Barisal 
and get the document registered, because he is 
tbe cashier of a Bank and can on no account 
get leave. If you think it necessary to have it 
registered by me it will have to bo registered 
at Calcutta. It involves an extra expenditure 
of Rs. 10 only. Consideration money will have 
to be paid to me here. No eflorts will be spared 
to complete tbo transaction at an early date. 

This letter or at any rate the passage 
which has just been quoted lends support 
to the case made by the plaintiff that 
Kedar gave authority to his son Felu to 
deal with the matter of contract of sale in 
question. At any rate this letter acknow- 
ledges the existence of such a contract. 
This letter also shows as has been con- 
tended for on behalf of the appellant 
that there has been in any event ratifi- 
cation of the act of Felu by defendant 1. 
Dealing first with the question of implied 
authority it appears clear from this letter 
that Felu was given authority to com- 
plete the transaction in connection with 
tbe sale of Raja Bahadur's Haveli. The 
words “but when Sriman Felu has given 
his word then action will be taken accor- 
dingly”, can lead to but one inference 
that by the previous letter Ex. 3, the 
post card written by Kedar to the plain- 
tiff, authority was given impliedly to Felu 
to deal with the contract or any off^ m 
respect of the sale now in question. Hav- 
ing regard to what we havefound, namely, 
that this letter of the 26th February 
Ex. 8. was followed by the coming up ot 
Rash Behari to Calcutta with the son of 
the plaintiff Harendra. and by his conver- 
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satioD Felu about tlie earnest money 
of Its. 100, we have no doubt in oui nnnd 
that it was a valid and binding contract 
between the plaintiff and defendant 1 > 
agent or son Felu with 
sale in question for a sum of Its. i ,uua 
Tlie payment has been proved by the 
evidence to which reference has already 
been made including the evidence of the 
two pleaders of Barisal. The burden of 
proving tliis was undoubtedly on the 
plaintiff' and be has discharged that bur- 
den by such evidence as bo has given 
which wo consider prima facie proof. It 
was open to the defendant to rebut the 
prima facie proof by production of the 
best evidence in the case. It might have 
been proved by the production of the 
Jama Kharach papers of defendant 1 
that there was absence of any entry of 
the payment of Rs. 100. Notwithstand- 
ing the existence of these Jama Kharach 
books they were not produced; and an 
unfavourable inference has to be drawn 
in respect of this payment against defen- 
dant 1 having regard to the admissions 
made by his agent Surendra. It remains 
to consider with regard to the question of 
the contract an argument which has been 
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do not therefore think tluit there has' 

been any contravention of S. i, Contiact 

Act, in case so as to render the con- 
tract not bindin:; upon defendant i. AS- 
sumiug for the purpose of the argument 
tliat there was no implied authority m 
Felu to complete the transaction of sale 
or to accept any offer, which is made b> 
the intending purchaser of Raja Baha- 
dur’s Haveli, wo have no doubt on the 
correspondence, which wo will presently 
set forth that there has boon a ralilication 
of the acts of Felu by defendant 1 and 
we have no doubt also, nor can there be 
any doubt, that defendant 1 has ad(^ptcd 
the acts of Felu in this behalf as his own. 
This brings us to refer to the corros. 
pondence evidenced by the postcard, 
Ex. 8, dated 7th February 1930, where 
Kedar is writing to the present plaintiff 

this: . ^ , 

Cilad to receive your letter. I have returned 
from Kumbha only these three days since. 
I don't know what conversations there were 
with you. But when Sriman Felu has given 
his word, thou action will bo taken accordingly. 
The papers relating to that hou^^e are with my 
ofucer at home. Letter has been written to 
him to come with these papers. There is a 
power of attorney in his name. lie will bo ablo 
to get it (Kobalal registered. 


advanced by Dr. Sen Gupta ^Ybo has ap- 
peared for defendant 1 and which is found- 
ed on the provisions of S. 7 of the Con- 
tract Act. It is said that there has been 
no acceptance of the offer by defendant 1 
seeing that the acceptance by the plain- 
tiff was not made in the way indicated in 
the letter of defendant 1, Ex. 3, dated 
26th January 1930. It is said by this 
letter that the only manner in which the 
acceptance of the offer could be made was 
by writing to Felu at the Calcutta address 
of defendant 1 and by no other means ; 
and we are referred to S. 7, the material 
portion of which runs as follows : 

In order to convert a proposal into a promiso 
the acceptance must (X) be absolute and unqua* 
lihed, (2) be expressed in some usual and reason* 
able manner, unless the proposal prescribes the 
manner in which it is to be accepted 

The rest of the section is not material 
for our present purposes. We have to 
read this letter in a reasonable and in a 
jsensible manner. When it is said in this 
jletter that the intending purchaser will 
|have to write to Felu it certainly did not 
exclude the case where the intending 
purchaser instead of writing to Felu put 
himself into communication with Felu 
and that ie exactly what the intending 
purchaser in the present case did. We 


Then follows another passage which 
has already been quoted and which con- 
cludes by saying: 'No effort will ho 
spared to complete the transaction at an 
early date." In our view by this letter 
Kedar was adopting the acts of his son 
and was ratifying his acts in this behalf. 
It has however been argued on behalf of 
the respondents that there can be no 
ratification unless the person ratifying 
had full knowledge of the facts and our 
attention has been drawn to the provi- 
sions of Ss. -lO? and 193, Contract Act. 
S. 197 runs as follows : 

Batification may bo expro^sod or may bo im- 
plied in the couduct of the persou on whoso 
behalf the acts are done. 

Section 198 is to the following effect: 

No valid ratification can be made by a porson 
whose knowledge of the facts of the case is 
materiallv defective. 

It has been sought to be argued that 
when this letter of 7th February 1930 
was written Felu was not in Calcutta 
and that therefore Kedar was writing 
this, having regard to what was repre- 
sented to him in a letter written by the 
plaintiff Surendra Nath Roy of which 
this letter of 7th February 1930 is a 
reply. It is difficult to accede to this 
contention that Felu was not in Calcutta 
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fit that time. The last paragraph of the 
letter which states that ‘*it is impossible 
for Sriman Felu to go to Barisal" negatives 
the alleged fact that Felu was out of 
Calcutta. Besides. Felu works in a cer- 
tain bank and the best evidence as to his 

absence from Calcutta on 7th February 

% 

1930 would have been the production of 
the bank attendance book. But even 
assuming that Felu was absent and that 
defendant 1 acted on what was repre* 
sented to him in the letter, it appears 
clear that Kedar did not enquire into the 
matter as he should have done and in 
such circumstances it would be none* 
tbcless a ratification of bis acts and be 
should be taken to have knowledge of all 
the circumstances because be himself did 
not care to enquire. The rule of law in 
this behalf has been very lucidly stated 
in the decision which has been cited at 
the Bar in (1897) 1 Ch 213 (l). In the 
judgment of Lord Bussell at p. 24G of the 
report the following relevant passage 
occurs: 

To constitute a binding adoption of acts a 
priori unauthorized, these conditions most 
exist : (1) the acts must have been done for and 
in the name of the supposed principal and 
(2) there must be full knowledge of what those 
acts were, or such an unqualihed adoption that 
the inference may properly be drawn that the 
principal intended to take upon bixDsclf the 
responsibility for such acts, whatever they 
were. 

Then again at p. 247 of the report the 
learned Lord Chief Justice observes thus: 

Where the supposed ratification relates to 
acts as to which there is no pretence of any 
priori authority, as in this case, where it is not 
la question merely of excess of antbority, full 
knowledge of the facts and unequivocal adop* 
tioQ after such knowledge must be proved, or, 
in the alternative, thu circumstances of the 
alleged ratification must be such as to warrant 
the clear inference that the principal was adopt- 
ing the suppo>)ed agent's act whatever they 
were or however cnlpablo they wore. 

It appears to us clear Irom a perusal of 
the letter of 7th February 1930, that 
Kedar was adopting in full the acts of 
Felu when he said that when Felu bas 
given his word then action will be taken 
accordingly. He even went so far as to 
say that tliere would be no delay in com- 
pleting the transaction which had been 
ootored into b'. the son and tliat there 
would bo DO difliculty regarding the 
registration of the same. Then again 
ratification rc! tes back to the time of 
tbe i.eeptiru c. the transaction and has a 

1. M»r»h~ ’ ~ h. (1097) 1 Ch 21S=(X5 L J Ch 

128=l(i . 209-76 L T 550. 


complete retroactive efficacy: (see Story onl 
Agency, Edn. 9, p. 244); that Kedar knew' 
all the circumstances would appear from 
another letter dated 16th Febmary 1930 
which has been marked as Es. (16) in the 
case and which is printed at p. 31 of the 
second part of the paper-book. It is true 
that this letter has not been admitted by 
him bat according to the Subordinate 
Judge it was written by Kedar. We have 
examined the letter, the postcard in 
original and have compared it with the 
writing of Kedar in the other admitted 
letters and indeed Kedar has been forced 
to admit in cross-examination that tbe 
writing in the postcard resembles his 
hand-writing. The significant passage 
in this letter which proves ratification 
is this : 

I bear that mv son bas given word to some* 

body. He is not here at present. lie will come 

within a day or two. If he has given any final 

word, then I shall have to be bound by that. I 

do not concern mvself with anv affairs of the 

• ^ 

estate, uor I consider it necessary. 1 simply 
take my morning and evening meals and move 
about here and there. I can speak to him if you 
let me know the amount you are ready to pay, 
but then I shall not be able to do anything 
against his wishes. 

This letter was addressed to another 
intending purchaser, one pleader who has 
given his evidence in this case, named 
Vnm Kanta Kanjabilla. There has been 
some discussion as to the accuracy of the 
translation of this letter ^ith reference 
to tbe expression ‘‘final word** in line 
about 26 of p. 31 of the second part of 
the paper-book. We have had the ori- 
ginal road to us and we have no doubt 
that Kedar was speaking there in a legal 
language when bo said : * If he has given 
any final word, then I shall have to be 
bound by that.*’ Strenuous endeavour 
has been made both by Dr. Basak who 
appears on behalf of defendants 2 and 3 
and Dr. Sen Gupta who appears for de- 
fendant 1 in persuading us to hold that 
the expressions “final word,*' action will 
be taken accordingly*’ and the further 
expression “I shall have to bo bound by 
that" arc not words of legal obligation but 
are words expressive of moral obliga- 
tion. But no question of moral obligation 
arises when Kedar was speaking about a 
contract for sale of a house in answer to an 
inquiry by Uma Kanta, an intending pur- 
chaser with regard to the completion of 
a legal transaction. In order to substan- 
tiate this contention on behalf of the 
defendants and in order to convert these 
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^T 0 vds into moral obligation something 
else would have to be read mt^o them 
which is not permissible. Vot these rea- 
sons we are of opinion that there has 
been a complete ratification of the acts 
of Felu byKedarNatb Basu, defendant 1. 
and on this ground the contract must be 
sustained. It brings us now to consider 
the earlier contract of 1st February IJ 
which has been set up on behalf of defen- 
dants 2 and 3. (His Lordship then dis- 
cussed the evidence and proceeded^. Wo 
are not surely unmindful of yhat has 
been repeatedly said by the Privy Coun- 
cil that whero the issue is a simple one 
the appellate Court should not very 
lightly discard the appreciation of evi- 
dence made by the trial Court which bad 
the opportunity of seeing the witnesses, 
hearing them and watching their demean- 
our, but in tbe present case the weight 
of the admitted documents in evidence, 
or the documents in evidence which have 
been proved, is so great that we are con- 
strained to differ from the estimate of tbe 
evidence by the Subordinate Judge who 
has really belittled the effect of the docu- 
mentary evidence and we have no hesita- 
tion in coming to tbe following conclusions 
in this case: (l) that Felu was given an 
implied authority by defendant 1 to enter 
into a contract in reference to the sale 
in respect of which the suit for specific 
performance had been instituted; (2) as- 
suming in tbe alternative that he had no 


plaiutUT will have costs both of this Court 
aad also of the Court below. Tho costs 
aro to be recovered from defendant 1 and 
defendants 2 and 3, in equal proportions. 
The plaintiff must bring into Court 
below thesum of lis. 6,900 within a month 
from this date which event happening, tho 
Court below will proceed to pass the de- 
oree in accordance with prayers Ka, Ghn, 
Uma and Cha of tho plaint. In the event 
of such payment being made the Court 
below shall proceed to execute a Kobala 
in favour of the plaintiff and have it re- 
gistered within two weeks from the date 
of payment of the money and in that 
event also defendants 2 and 3 will bo 
able to take out tbe whole amount of 
Rs, 6,900 as it has been conceded on 
behalf of defendant 1 that defendants 
2 and 3 have paid tho purchase money. 
The appeal is allowed with costs and the 
cross-objection is dismissed. No order 
is made as to costs of the cross-objection. 
Let tbe record be sent down as early as 
possible. 

Patterson, J. — I agree. 

B.M./r.K. Appeal allowed. 

A. 1. R. 1936 Calcutta 93 
R. 0. Mitter, j. 

Dinabandhu Gan — Plaintiff — Appel- 
lant. 

V. 

Makim Sardar and others — Respon- 


BQob authority, there has been ample 
ratification by defendant 1 of bis contract 
by his letter of 7th February 1930; (3) 
that the payment of Rs. 100 was made 
by the plaintiff’s son to Felu as alleged 
and that Fein accepted the money ac. 
cording to the directions of defendant 1 
(4) that the alleged oontraot!of Ist Febru- 
ary 1930 was not really entered into on 
that date but at a much subseqnent date 
after Surendra Bose had come to Calcutta 
and that the subsequent conduct of de- 
fendant 1 bears traces of the influence 
and very considerable influence of his 
agent. 

On these conclusions we think that the 
decision of the Subordinate Judge must 
be Mt aside and the decree of the Sub- 

ordinate Judge dismissing the suit must 

also be set aside and the plaintiff must be 
given a decree in terms of the prayers 
which he has set forth in tbe plaint 
which IS to be found printed at p. 32 of 
the first part of the paper book. The 


dents. 

Appeal No. 17 of 1935, Decided on 5th 
December 1935, from appellate order of 
Dist. Judge, Khulna, D/- 6tb October 
1934. 

Landlord and Tenant — Rights of tenants — 
Tenant is estopped from questioning title of 
person inducting him on Istnd. 

If a tenant is inducted on a land by a por* 
son, tho tenant cannot question tho title of 
that person who has so inducted him on tho 
land. Tbe tenant is thus ostoppod from rals* 
mg the question that the person lotting him 
into possession is merely a ^namidat : 8 Cal 
238 J 11 Cal 519 ; 1917 Cal 498 ; 28 Mad 526 ; 31 
Bom 829 and 1915 P C 96, Bel on ; 31 Mad 4Gl 
and 26 MLJ 597, Caso Into discussed. 

[P 95 0 1] 

Mukherji and Apnrba Dhone Mukherji 
— for Appellant. 

N. Mukherji, Narendra Nath Giiha 
i.udi Upendra Kumar Ray for Deputy 
Registrar — for Respondents. 

Judgment.— The plaintiff who is ap- 
pellant before me, instituted a suit to 
recover four anna share of the rent from 
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defendant 1, Makim Sardar, who is res- 
pondent 1 before me. His case is that 
the remaining defendants Chandra Kumar 
Gan and others who are respondents 2 to 
G are the landlords of the remaining 
twelve anna share. The plaintiff came 
to Court with the case that he, Barada 
Prosad Gan, Chandra Kumar Gan and 
.Togendra Kumar Gan inducted defen- 
dant 1 as tenant on the land and that 
thereafter defendant 1 executed in favour 
of himself, the aforesaid Barada, Chandra 
Kumar and Jogendra a Kabuliat on 21st 
September 1900. Chandra Kumar and 
Jogendra are pro forma defendants in this 
suit and are respondents 2 and 3 in this 
appeal. Barada has no interest in the 
property, and it is admitted that his in- 
terest in the property has passed to the 
pro forma defendants. The defence that 
was taken was as follows : The defen- 
dant 1, said that the plaintiff was the 
benamidar of one Sarada Prosad Gan, 
whose son is Jatindra Gan, who now re- 
presents the interest of Sarada, that the 
defendant paid a portion of the rent 
claimed in the suit to the authorised 
agent of the plaintiff and the pro forma 
defendants, and that the remaining por- 
tion of the rent claimed in this suit to 
Jatindra who is the real owner according 
to this defendant. In this state of the 
pleadings a preliminary issue was raised 
as to whether defendant 1 could urge in 
this suit that Dinabandhu, the plaintiff, 
is not the real owner, and is the benami- 
dar of Sarada and thereafter of Jatindra. 
Other issues were also raised one of them 
being : Is the defendant’s plea of payment 
true? The learned Munsif decided all 
the issues in favour of the plaintiff and 
decreed the suit. In deciding the pre- 
liminary issue be held that defendant 1 
could not raise the question in this case 
as to whether the plaintiff was the 
benamidar or the real owner in respect 
of the four anna share of the property 
claimed by him. The learned ilunsif did 
not consider the question of benami. 

He gives his reasons for not going into 
the said question. He says that in the 
Kabuliat as well as in the previous Amal- 
nama by which the principal defendant 
was inducted on the land, the name of 
the plaintiff and not the name of his 
brother Sarada appeared, that is to say, 
defendant 1 bad been inducted on the 
land by the plaintiff and therefore be 
held that ho is estopped from questioning 


the plaintiff’s right to receive rent. An 
appeal was taken to the learned District 
Judge. The learned District Judge has 
not considered the question as to whether 
the plaintiff inducted defendant 1 on the 
land as his tenant. He says that simply 
because a kabuliat has been executed in 
favour of the plaintiff, the defendant can- 
not be held to be estopped from denying 
the plaintiff’s title and setting up the 
case that the plaintiff is the benamidar 
of Jatindra Gan to whom he paid a part 
of the rent claimed in the suit. The 
learned District Judge incidentally refers 
to the case of 31 Mad 4G1 (l), and holds 
that the principle of estoppel as formu- 
lated in S. 116, Evidence Act, can have 
no possible application when the defen- 
dant comes to Court with the case that 
the plaintiff suing him is the benamidar 
of a third party. I have to examine the 
correctness of the said decision. Having 
taken the said view the learned District 
Judge directed the learned Munsif to de- 
cide the two points on taking further 
evidence, viz., whether any payment was 
really made by defendant 1 to Jatindra 
or his Gomasta, and (2) whether Jatin- 
dra Gan was the real owner and the 
plaintiff a benamidar. In my judgment 
the learned District Judge was not right 
in remitting the two aforesaid points 
for decision by the Munsif, without 
recording a finding as to whether de- 
fendant 1 has been inducted on the land 
as tenant by the plaintiff. On that 
point the learned Munsif has recor- 
ded a finding and if the finding of the 
learned Munsif is correct, I am clearly of 
opinion that the learned District Judge 
was wrong in remitting the aforesaid two 
points for further consideration. If how- 
ever the learned Munsif is wrong in his 
finding that the plaintiff inducted defen- 
dant 1 on the land, of course the learned 
Judge was right in asking the learned 
Munsif to record a finding on the two 
points aforesaid. 

In any view of the case whatever may 
be the finding on the aforesaid ques- 
tions, a further defence of defendant 1, 
viz., that he had paid a portion of 
the rent claimed to an authorized agent 
of the plaintiff and bis co-sharers is to be 
considered. That point was considered 
by the learned Munsif who gave an ad- 
verse decision against the defendant. The 

1. Kuppu Konan v. Thirugnama Sammandam 

Pillai, (1908) 81 Mad 401. 



1936 DlNABAKDHU Gan V. ilAKIil 

said point was also not considered by the 
District Judge. 

In support of the learned Ju'igo’s 
on the iiuestion of estoppel, Hr. ilukherji 
for the respondent has placed before me 
a number of decisions of this Court and 
also of the Hadras High Court. The prin- 
cipal decisions on which he relies are as 
foUows: 16 W R 186 (2). 20 W R 3o2 (3). 
31 Had461 (1). 26Had L Jo97 (4) and 
55 Cal 1013 (5). In my judgment none of 
the cases except the two cases of tbo 
Madras High Court support the conten- 
tion that even if a tenant has been in- 
ducted upon the land by the plaintiff, 
the tenant is not estopped from raising 
the question that the plaintiff is a be- 
namidar of some one to whom hehaspaid 
the rent. In my view the matter is well 
settled, that if a tenant is inducted on the 
land by a person, the tenant cannot qoes- 
bion the title of that person who has so 
inducted him upon the land. This posi- 
tion was stated in clear terms in 8 Cal 
238 (6) and 11 Cal 619 (7). The cases 
where a tenant can be allowed to raise a 
question as to the title of the landlord 
are also noticed in the said judgments. 
The principle is laid down in clear terms 
in 24 0 L J 103 (8). At p. 11 Sir Asu- 
tosh Mukerjee puts the matter in this 
form. Enjoyment by permission is the 
foundation of the rule that a tenant shall 
not be permitted to dispute the title of 
his landlord. Two conditions, then, are 
essential to the existence of the estoppel, 
first possession, secondly, permission; 
when these conditions are present, the 
estoppel arises, and the estoppel prevails 
so long as such possession continues. That 
this was unquestionably the law in this 
country before the Evidence Act was 
passed is clear from a long line of deci- 
sions. The doctrine was expressly for- 
mulated in 1863 Marshall 377 (9); 8 Bom 

2. Donaalle v. KedatKath, (1871) 16 W R 186. 

3. Kedar Nath v. Mrs. Doazalle, (1878) 20 W R 
952. 

4. Muthusamy Aiyar v. Solai Konan, 1916 Mad 
48=25 1 0 679=26 M L J 597. 

6. Jogendia Lai v. Mohesh Ohandra, 1929 Cal 
22=112 I 0 172=55 Oal 1013=47 C L J 387 
=820 WN 669. 

6. Lodai MoUah v. Rally Das, (1882) 8 Cal 238= 
10 0 L R 681, 

7. Lai Mohomed v, Eallanus, (1886) 11 Oal 619. 

8. Bhaisanta Bewa v. Himmat Bidyakar. 1917 
Oal 498=35 I 0 7=24 0 L J 103=20 OWN 
1835. 

9. Mohesh Ohandra Biswaa v. Gootoo Porsad 
Bose» (1668) Marshall 877=2 Hay i7d. 
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H C R 175 (lO) and was impliedly recog- 
nized in 1366 BLR Sup. Yol. 533(11), 

7 W R 25 (12), 14 W RS5 (l3)and7 B L 
B723 foot-notodl). Wehave further the 
weighty opinion of Sir Subramanya Ayyar, 
C. J., expressed in 23 Had 526 (lo), that 
the law has not in this respect, been al- 
tered by the Evidence .Vet and that now, 
as before, a tenant who had been let into 
possession was estopped from denying the 
landlord’s title without first surre dering 
possession: see also 34 Boio 329 (16). 

Suhrawardy, J., in 41 C L J 341 (17) 
held that a tenant is not estopped from 
questioning the derivative title of tlio 
plaintiff who is suing him, the title being 
derived from a person who had inducted 
the tenant upon the land. The matter 
has been settled by the decision of their 
Lordships of the Judicial Committee in 
the case of 19 C W N 1207 (18), where 
the view of their Lordships is expressed 
thus: 

Section 116, Evidence Act, is perfectly clear 
on the point and rests on the principle well 
established by many English cases: a tenant 
who has been let into possession cannot deny 
his landlord's title however defective it may 
be so long as be has not opouly restored posses- 
sion by surrender to his landlord. 

This is also the view which has been 
enunciated in 55 Cal 1013 (5), by Mu- 
kerjee, J. He says that a tenant is estop- 
ped from questioning the title of his land- 
lord who had inducted him upon the land, 
during the cootinuance of the tenancy, 
but the doctrine of estoppel does not ex- 
tend after the discontinuance of the ten- 
ancy, that is to say, it is open to the ton- 
ant to question the title of the landlord 
who had inducted him, if the tenancy 
is terminated and possession surrendered; 
and the tenancy may be terminated in 

10. Vasudeb Daji V. Babaji Kami, (1871) 8 Bom 
H 0 R 175 

11. Baoi Madhub Ghose v. Thakoor Doss Mqq- 
dul, (1866) Bong L R Sup Vol 883=6 W R 
Act 10, R. 71. 

12. Gouree Doss Byrageo v. Jugucaath Roy. 
(1867)7 WR25. 

13. Messrs. Burn d: Oo. v. Rusho Mayeo Dosseo 
(1870) 14 W R 85. 

14. Jainarain Bose V. Eadambiai Dasi, (1671) 7 

Bong L R 723 q. 

15. Mutbunanjau v. Suioa Samavaiyau, (19051 
28 Mad 520=15 M L J 419. 

16. Trimbak Ramchaudra Pandit v. Gulam Zi- 
lani Waiker, (1910) 34 Bom 329=5 I 0 9G5. 

17. Indra Narain Manna v. Sarbasova Dasi 1925 
Cal 743=87 I C 930=41 0 L J 341, 

18. Mt. Bilas Kumrar v. Desrai Ranjit Sine 
1916 P 0 9G=30 1 0 299=42 I A 202=37 AU 
657=19 OWN 1207 (P 0). 
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any of the ways noticed in the said judg- 
ment, that is to say, where it has been 
determined either by having run its pres- 
cribed course or by act of parties as for 
instance, by reason of notice to quit serv- 
ed, or forfeiture, or by an act of law, 
that is to say, the tenant is dispossessed 
by a person claiming and having a title 
paramount. The cases cited by Mr. Mu- 
Icherji for respondent, namely, 16 W B 
166 (2) and 20 W R S52 (3), do not sup- 
port him. The case in 20 W R 352 (3) is 
same as the case in 16 W R 186 (2), at 
a later stage. In those two cases the 
defendant had executed a kabuliat in fa- 
vour of one Mt. Anusul Burkut who 
granted a Patni to the plaintiff, and on 
the basis of this Patni the plaintiff 
claimed sixteen anna rent from the de- 
fendant. The defence was thatMt. Anu- 
sul was the benamidar of her husband 
Golam Hossain and that on the death of 
the husband Golam Hossein, Anusul in- 
herited one anna share only, the other 
shares being inherited by her co-widow 
and other heirs of Golam Hossein. The 
lower Courts held that the defendant 
was bound by the kabuliat and could not 
challenge the title ofMt. Anusul and urge 
that she was a Benamidar of her hus- 
band. There was no allegation in that 
case that Mt. Anusul had inducted the 
defendant on the land. All that is laid 
down in that case is that in India, the 
English doctrine of estoppel by deed 
ought not to be applied. This position 
is made clear in the judgment of Paul, J.; 
the passage is to be found at p. 189 of 16 
W R 186 (2), and is made clearer by 
Pbear, J., when the case came up again 
before the High Court. The judgment is 
reported in 20 W R 352 (3). I shall 
quote a relevant passage from Paul, J.’s 

judgment and which is as follows : 

Tho question was a simple question to try 
upon the evidence, but instead ol doing so, tho 
Judge disposed of the substantial case put for- 
ward by the defendant by adjudicating in tho 
plaintifi’s favour upon the question of estoppel 
raised by him, and applying the technical do(^ 
trine of estoppel obtaining under the English 
law; tho Judge considered that he could not 
look behind the kabuliat which was admitted 
by tho defendant, inasmuch as a tenant could 
not deny his landlord's title. My learned col- 
loacuo has pointed bow this mode of treatment 
amounts to a begging of the whole question, 
I do not propose to discuss here the doctrine of 
estoppel, but as this subject is so often used m 
argumonts and in grounds of appeal before this 
Court, I wish to make a few remarks with ro- 
fotonco to it. In England where the usage de- 
noted by Lenami transaction is wholly un- 


known, it is supposed and therefore assumed 
that all deeds and conveyances truly represent 
the title of parties set forth in them. Deeds 
are called solemn instruments They are exe- 
cuted after considerable deliberation and under 
the guidance and with tho advice of able legal 
advisers. In England, and in fact wherever 
the English law prevails and English institu- 
tions exist, it is right to suppose that what is 
stated in deeds nud other similar documents 
represents the true state of things, and conse- 
quently parties should not be allowed after- 
wards to question tho truth of what has been 
deliberately stated. But in this country it 
being well known that documents are neither 
so drawn nor executed as in England, and it 
being equally well known that persons make 
statements wholly regardless of the truth for 
present and ulterior purposes, it would be un- 
safe and unjust to hold parties strictly to state- 
ments made by them in deeds and other docu- 
ments and to apply tho technical doctrine of 
estoppel in tho manner in which that doctrine 
is applied iu cases governed by English law. 


This passage to my mind makes it clear 
that the learned Judges of this Court in 
the case of 16 W R 186 (2), were only 
considering the application of the English 
doctrine of estoppel by deed to this 
country and all they laid down is that 
having regard to the dissimilarity of con- 
ditions prevailing in India, the English 
doctrine of estoppel by deed ought not to 
be extended to India. The learned Judges 
remitted the case to the lower appellate 
Court for decision on its merits, viz., 
whether Mt. Anusul Burkut was the be- 
namidar of her husband, and if she was 
what was the extent of her share. In 
case she was a benamidar, the plaintiff 
by his Putni Potta would only get tho 
share of rent which Anusul inherited 
from her husband who was dead at the 
time of the suit. On remand the learned 
District Judge recorded a finding that 
Mt. Anusul was the benamidar of her 
husband and her share was one anna be- 
cause she had a co-widow. The matter 
again came on appeal before this Court. 
The point that was considered in this 
case was whether Mt. Anusul Burkut was 
the benamidar of her husband and what 
was her share. The last question depen- 
ded on the question as to who were the 
other heirs. In their judgment their 
Lordships said that the appeal was 
argued as a regular appeal. At p. 353 
of 20 W R 352 (3), Phear. J., said : 

The case then came up to the High Court by 
way of special appeal, and it was there Iwl 
that the trial in tho lower appellate 0°“'* “““ 
been incomplete and unsatisfactory. Pau , •> 

pointed out very clearly that the English doc- 
trine of estoppel had been imperfectly appro 
bonded in the Courts below, and altogether 
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wroncly applied. If it bad beet, ndmicted or 

proved that the defendant loa* le/ i/Uo poises- 

non tt/ Ih^ Uasi^d proptrly by Anusul Biirkut, 
then, probably in this country, a. well ai in 
Rnijlantl, the principle would come into play 
that a man shall not. during hii ponei^'ion of 
premiiei leased to f.im, bo allowed to dispute 
■ the litlo of the person xoho put him into pos’ 
No doubt in this case the kabuliat . as 
l>eing a document signed by the defendant, fur- 
nishes strong evidence against him of any 
material facts stated in it. But it is we think 
almost impossible, and certainly it would bo 
very inequitable, that there should bo anything 
in this country of the uaturo of the old Bnijiish 
doctrine of estoppel by deed. 

I have italicised the relevant pas- 
sages in this judgment. The learned 
Judges who had to deal with the same 
case at a second stage e.Kplained the 
judgment of Boyley, and Paul, JJ., in 16 
W R 186 (2). As I have pointed out 
above, the oases since then have uni- 
formly laid down that the doctrine of 
estoppel operates where the tenant has 
been let into possession by the person 
whose title the tenant questions. In the 
two cases of the Madras High Court, 
which have been referred to me, it has 
been held that S. 116, Evidence Act, 
prevents a tenant to question the title of 
the real owner, but does not prevent him 
from raising the question when che per- 
son who had inducted him on the land 
is the benamidar of the other. I do not 
quite follow this decision. If A puts B 
into possession, it is well settled that B 
■cannot question the title of A. If B is 
allowed to plead and prove that A is 
a benamidar, then B is allowed to 
question the title of A, because after all 
a benamidar, represents the shell and 
not the substance of ownership. If B 
says that A is a benamidar, he says that 
A has no beneboial interest in the pro- 
perty. For this reason, I do not feel im- 
pressed with the judgments of bho Mad- 
ras High Court. I do hold that the 
-doctrine of estoppel operates in such a 
•case also. It also prevents the tenant 
from urging that the man who has let 
'him into possession is a benamidar. 

In this view of the matter, I do* hold 
•that the learned Judge was not right in 
making an order which he made without 
determining the question on the evidence 
on the record as to whether defendant 1 
had been inducted upon the land by the 
plaintiff. There is a recital in the kabu- 
iiat, and there is other evidence on the 
record. Those pieces of evidence must 
be considered by the learned District 
1986 Q/13 & 14 


. Abdul L.atif 

Judge and he must come to a linding 
that the defendant 1 had been lot into 
possession hy the plaintiff ho would not 
allow the defendant to challenge the title 
of the plaintiff and prove that he is the 
benamidar of Sarada and Jotindra. If 
be comes to the conclusion that the de- 
fendant bad not been let into possession 
hy the plaintiff, it will be open to defen- 
dant 1 to raise the (luestion of benami, 
and in that case the two issues framed by 
the learned District Judge for the deci- 
sion by the learned ^lunsif will have to be 
gone into l)y the learned Munsif, on the 
evidence on the record as well as on the 
evidence which the- parties may choose 
to adduce. In any event, whatever may 
be the finding of the learned District 
Judge on the aforesaid point the further 
defence of defendant I that he had made 
payments to an authorized Gomosta of 
the plaintiff must be gone into. 

I accordingly set aside the order of 
the learned District Judge and remand 
the case to him in order that the appeal 
before him may be disposed of in the 
light of the observations whioii 1 made 
above. The costs of this appeal will 
abide the result, hearing fee two gold 
mohurs. 

K.M.'lt.K. Case remanded. 
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5m. Tmliman Bibi — Plaintiff — Appel- 
lant. 

v. 

Abdul hatif JIta — Defendant — R^spon* 
dent. 

Appeal No. 1638 of 1933, Decided ou 
6th December 1935, from appellate decree 
of Addl. Dist. Judge, 34-Pargana9, D/. 
24th April 1933. 

Civil P. C. (1906), S. 20 (ct — Suit on con- 
tract can be instituted in Court having 
territorial jurisdiction over place where con- 
tract has to be performed— Place of per- 
formance is that where creditor resides — 
Suit for prompt dower instituted by Maho- 
medan wife in Court within whose jurisdic- 
tion she resides— Court has iurisdiclion to 
enterlain suit. 

A suit on a contract can be instituted In tho 
Court which has territorial jurisdiction over 
the place where the contract has to be nnr- 
formed. On tho principle that when the creditor 
19 residing in tho realm, the debtor must follow 
the creditor unless there is a different contract 
between thorn, the place o£ performance must 
be taken to be the place where tho creditor ro- 

sides. The only limitation to the principle is 
that the creditor must reside within the realm 
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The above priocipleof Eoglish law is applicable 
In India. [P 93 C *2; P 99 C 1) 

Where tberelore a suit for prompt dower by 
a Mahomedan wife against her hasband is in* 
etituted in the Coarc, within whose jurisdiction 
the wife resides, the place of performance must 
be taken to be the place where the plaintiff 
resides and tbo Court has jurisdiction to en* 
tertaiu the suit: 3 M H C R 3S4; 22 \V*R 70; 
1926 All 477 ; 1927 P C 156 ; 30 Pom 167 and 
1933 Bom 179, Bel on ; 7 Bom L R 903. Not 
fell. [P 98 C 2; P 100 C 1] 

A. S. 3/. Akra7)i — tor Appellant. 

Eadhika Eanjan Giiha — for Respon- 
dent. 

Judgment. — The plaintiff whose suit 
has been dismissed by the learned Addi- 
tional District Judge of 24 Parganas on 
the ground that the Munsiff of Baraset, 
in whose Court it was instituted had no 
territorial jurisdiction to entertain it, has 
preferred this appeal. Her claim is for 
prompt dower money from her husband. 
The plaint, as originally filed on 24th 
August 1931, gave the place of residence 
of the defendant as Bisbanpura in the dis- 
trict of Balia. By an amendment dated 
1st December 1931, the defendant s pre- 
sent place of residence was stated to be 
Shibpur in the district of Howrah. After 
reciting her claim, in para. 3 of the 
plaint, as originally filed, the plaintiff 
stated that she was residing in Bijpore 
within the jurisdiction of the Baraset 
Court, and it is on this fact alone she 
stated that that Court had jurisdiction to 
entertain her suit. By an amendment 
allowed by the Court certain additions 
were made in para. 3 of the plaint. The 
substance of these additions is that the 
defendant came to Bijpore where the 
plaintiff was residing with her father, and 
on a demand being made for the prompt 
dower the defendant promised at Bijpore 
to pay op shortly, but he thereafter failed 
to keep his promise even after repeated 
demands. The plaintiff accordingly has 
stated in her plaint, as finally amended, 
that the Baraset Court has jurisdiction to 
entertain the suit as the plaintiff resides 
within the jurisdiction and also because of 
the said promise by the defendant. Both 
the Courts below have held that the 
plaintiff’s story that the defendant went 
to Bijpore and made a promise there to 
pay up is false. This finding is binding on 
me iu second appeal and accordingly one 
oI ;;.i Btounds on which the plamtiQ 
-ttemi tod to give jurisdiction to the 
Court can no longer be invoked 

iby her. 


There remains the other ground, namely 
whether the Baraset Court had jurisdic- 
tion to entertain the suit on the ground 
that the plaintiff is residing permanently 
within its jurisdiction. Mr. Akram has 
urged before me that he comes under 
S. 20, Cl. (c), Civil P. C., as a part of the' 
cause of action must be taken to have! 
arisen at Bijpore, as that place must be* 
taken as the place of performance that| 
is, the money due to the plaintiff ought^ 
to have been paid there. There cannotl 
be anv doubt that a suit on a contract 
can be instituted in the Court which has- 
territorial jurisdictiou over the place 
where the contract has to be performed. 
This is accepted law in India since tbe- 
decisioD of Holloway, J. in 3 Mad H C 
R 384 (l), where the said learned 
Judge after going into the matter in great 
detail made the following observations : 

The place at which the obligation is to be- 
performed is its seat and the place ot jurisdic- 
tion. 


The matter was also examined exhaus- 
tively by Markby, J., from the jurist’s- 
point of view in 22 W R 79 (2), who also 
came to the same conclusion. Mr. Ak- 
ram’s next contention is that the place 
of performance must be taken to be Bij-i 
pore, the place where the plaintiff is 
residing, on the principle that when the 
creditor is residing in the realm the deb* 
tor must follow the creditor and pay him,: 
unless there is a different contract bet- 
ween them. For supporting his argument 
he has cited two cases only, namely, 48 
All 310 (31 and 54 I A 265 (4). This argu- 
ment has to be considered carefully. The 
facts established are the following: (i) the 
marriage between the plaintiff and the 
defendant was celebrated at Bisbanpura- 
in the district of Balia, in the "United 
Provinces of Agra and Oudh; (ii) that the 
dower, whatever its amount may be was 
settled at the time and place of marriage; 
(iii) that the defendant is at present 
residing within the jurisdiction of the 
Howrah Court; (iv) that there was no 
express promise to pay the prompt dower 
at Bisbanpura or at any other place, 
nor can a promise to pay at a partionlar 


sSoQza V. Coles, (18G6) 3 M H C R 884. 

)pee Kisto Gossamee v. Nil Comul Ba- 
erjee. (1874) 22 W R 79=13 .^“8 1 r 
>kul Dags v. Nathu, 1926 All 477—92 I C 
92=48 All 810=24 A L J 291. 
iDiram Jeetmull v. R. D. Tata aod Oo., 192T 
0 156=102 1 C 610=54 1 A 265—6 Rang 46L 
? 0 ). 
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place be inferred from the circumstances 
and (v) that the plaintiff at the date of 
the snit was residing at Bijpore which is 
within the jurisdiction of the Baraset 
Court. There cannot be any doubt ac- 
cording to the principles of English law 
that under these circumstances the ob- 
ligation of the debtor is to seek out the 
creditor and pay him* that is to say* the 
place of residence of the plaintiff is to be 
taken as the place of performance. In the 
case of **The Elder ' Bowen, L. J., ob- 
served thus : . 

The general rule is that \7bere no place of 
pavment is specified oithec expressly, or by im- 
plication, the debtor must seek his creditor, 
lu 8 Ex 630 (5). It was held that a covenant for 
payment o! rent when no particular place of 
payment is mentioned is analogous to a cove- 
nant to pay a sum of money in gross on a day 
certain, in which case it is incumbent upon the 
covenantor to seek out the person to be paid 
and pay or tender him the money. In the judg- 
ment, in that case, the conclusion to the same 
effect, arrived at, on the authorities, by Parke, 
B., in 2 M NV 02S (6), is relied upon. Most 
of the cases are collected in 18 C B N S 286 (7), 
which is very iustructive on the subject. 

The only limitation to this principle 
;of English law is that the creditor must 
reside within the realm. 53 I A 56 (8). 
The question is whether this principle is 
applicable in India. So far as I am aware 
the Courts of this country from early 
times have considered the said principle 
to be so applicable and there are deci- 
sions or observations of Judges of nearly 
all the High Courts. Birob* J., recognised 
the applicability of the said rule in Ben- 
gal: 22 W E 79 (2) at 85. Tyabji, J., re- 
cognised its applicability in Bombay: 30 
Bom 167 (9) at pp. 170-171. ilukerji, J.* 
applied it in 48 All 310 (3). White* 0. J. 
and Miller, J., would have applied it in 
Madras, but for Cl. (3) of Expln. Ill to 
S. 16. Civil P. 0. of 1882. That explana- 
tion reads as follows : 

Ip suits acUiog oub oi contract the cause of 

action arises within the meaning of the section 
at any of the following places, namely : (i) the 
place where the contract is made ; (li) the place 
where the contract was to be performed, or the 
performance thereof c ompleted ; {iii) the place, 

f3*7=™L J Ex S' ® 

T““‘>ridge, (1837) 2 M & W 228=5 

D P 0 468=6 L J Ex 74^1 Jur 23 
7. Pessard V. Magniet, (1865) 18 C B N 8 286= 

f “silal Abirchand V. GhulamMahbuh'Khan 

1926 P^C 290=92 I 0 760=63 STl 


where, in performance of the contract any 
money to which the suit relates was expressly 
or impliedly payable. . . 

It was hold in that case that Cl. (3) 
of the explanation meant that the money 
was payable 

according to the terms of the contract, which 
are expressed or can be inferred on a construc- 
tion of the language or from the circumstances, 

and the presumption of law that the pay- 
ment is to be made at the creditor’s re- 
sidence on which the cases proceed, in 
the absence of a contract, cannot be in- 
voked. Expln. 3 has, however, been 
omitted from the Civil Procedure Code 
of 1908. The observations of Sir Lawrence 
Jenkins, C. J. in a later case which came 
up in Bombay, however, tend to show 
that S. 49, Contract Act is exhaustive 
and has modified the aforesaid rule of 
English Common Law : 7 Bom L R 993 
(10). In 54 I A 265 (4), Lord Sumner, 
however, threw great doubts on the ob- 
servations of Sir Lawrence Jenkios, C. J. 
and pointed out that in the case, where 
there is no place of performance fixed by 
agreement, and the debtor does not apply 
to the creditor to fix a reasonable place 
for performance, there would be no place 
for performance at all and the debtor 
would be enabled to better his position 
by himself being iu default, that is by 
omitting to apply to the creditor for 
fixing the place of performance, where if 
he had so applied the reasonable certainty 
is that the place of performance would 
have been fixed at the creditor's place of 
residence. Lord Sumner finally said at 
p. 271 of the report that : 

III this state of the authorities (ho noticed 
Tyabji, J.’s judgmout iu 80 Bom 167 (9)itis uot 
possible to accede to the presout coutentiou that 
S. 49, Contract Act. gets rid of inferences, that 
should justly be drawn from the terms of the 
contract itself and the ncccssitus of the case, 
involving tPt the obligation to pay i/ie creditor 
the further obligation of finding the creditor so 
as to pay him. 

As I understand, the judgment of Lord 
Sumner has disapproved of the observa- 
tions of Sir Lawrence Jenkins, C. J., io 
7 Bom L R 993 (10) and has approved of 
Tyabji J.’s observations at pp. 170-171 in 
80 Bom 167 (9). Lord Sumner’s judgment 
was considered by the Bombay High 
Court in the case of 5 7 Bora 306 (11) 

10. Pnttappa v. Vlrabhadrappa, (1905) 7 Bom 
LR 993. 

11. Ohampak Lai Mohan Lai v. Neotar Tea Co. 
1933 Bom 179=143 IC 385 =67 .Born 306= 
SSBom L B 163. 
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■where Raegnekar, J., has put the same 
interpretation on it as I am putting upon 
it. In my judgment the point I have to 
consider has been settled by the judgment 
ipronounced in I A 265 (4) and I am 
bound to give effect to Mr. Akram’s con- 
itention. I hold that the Baraset Court 
has jurisdiction to entertain the plain- 
tiff’s suit. The learned JIunsiff considered 
the merits of the plaintiff’s case and had 
held that her claim for prompt dower 
bad been satisfied before the institution 
of the suit, but the lower appellate Court 
has not considered it. For that purpose 
there must be a remand. The appeal is 
accordingly allowed, the decree of the 
lower appellate Court is hereby set aside 
and the case remanded to that Court for 
a decision on the merits. As the plaintiff 
has succeeded on the point of jurisdiction 
which was the only point fought out here 
and in the lower appellate Court, she 
must have her costs of the lower appel- 
late Court (except pleader's fees) as also 
costs of this Court. Further costs to 
abide the final result of the suit. The 
prayer for leave to appeal under S. 15, 
Letters Patent, is refused. 

r.XI./b.K. Appeal allotoed. 
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Satyendra Nath Bkadra Bahadur 
and another — Principal defendants — 
Appellants. 

V. 

Charu Sanhar Roy Chowdhuri and 
others — Respondents. 

Appeal No. 411 of 1933, Decided on 
10th May 1935, from Sub.Judge, Second 
Court, Faridpur, D/- 25th November 
1932. 

Landlord and Tenant — Tenancy — Nature of 
— Tenancy for residential purposes — Origin 
of tenancy unknown — In absence of series of 
transfers and their recognition by landlord 
Court should not infer that tenancy was in 
its origin of permanent character. 

Id a suit by the landlords for a declaration 
that the defonHants were ticoa tenants, the 
only things which were prOTCd by the tenants 
and in respect of which there was no explana* 
tioD on the part of the landlords were that the 
tenancy was for rcsideotial purposes, that its 
origin was unknown, that thcrent had not been 
varied at any time, and that there had been 
one or possibly two transfers : 

Held: that these circumstances did not lead 
to the inference that the tenancy was in its 
origin of a permanent character. [F 101 G 2] 


S. C. Basak and Bhnpcndra Natk Boy 
Chou'dhury — for Appellants. 

Atul Ch. Gupla and Jiteiidra Kumar 
Se7i G7ipta and Deb Lai Sen — for Res- 
pondents. 

Judgment —In this case the defen- 
dants-appellants are admittedly the ten^ 
ants of the plaintiffs. respondents iu 
respect of a plot of land in the town of 
Faridpore. The defendants attempted to 
raise pucca buildings on the lands in suit 
whereupon the plaintiff's instituted the 
suit ou 16th -Tanuary 1931 for a declara- 
tion that the defendants were ticca 
tenants on the lands, they had no right 
to construct pucca buildings and for an 
injunction to restrain them from continu- 
ing the building operations and for a 
mandatory injunction for removal of the 
structures already raised before the suit. 
The substaotial defence of the defendants 
was that the tenancy was a permanent 
one. In the Court of first instance they 
succeeded and the learned Munsif held 
that the tenancy was a permanent one. 
He accordingly made a decree in part, 
making a declaration in the plaintiffs' 
favour that they had title to the suit 
lands but inasmuch as he found that the 
tenancy was a permanent one the prayer 
for mandatory and perpetual injunction 
was disallowed. The plaintiffs preferred 
an appeal to the learned District Judge of 
Faridpore which was heard by the Sub. 
ordinate Judge, Second Court, of that 
place. 

The learned Subordinate Judge has 
come to the conclusion that the evidence 
led by the defendants is not sufficient to 
support the claim to a permanent tenancy. 
It is admitted that the land had been let 
out for residential purposes before the 
Transfer of Property Act came into force 
and that its origin is unknown. It has 
been proved that on one occasion it 
passed by succession and that it was 
twice sold and the transferees were recog- 
nized as tenants. There are no pucca 
old structures on the land except that 
there are two privies with pucca plinths 
and there is a tank in existence, It may 
also bo taken to be established that the 
rent has remained unvaried, namely 
Rs. 5 a month, and that the land values 
have risen in the town of Faridpore and 
are still rising, the evidence being that 
the land values having gone high some 
time in the year 1910. These are the 
facts which have been proved by the 
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defendants; on the part of the landlords 
these facts have been proved, namely that 
ill the deeds of transfor- one has been 
proved only in the case — there is no asser- 
tion by the transferor that bis tenancy 
was a permanent one: secondly that 
although the land values in the town of 
Faridpore have gone up since the year 
1910 there was a large body of co-sharer 
landlords amongst whom there was no 
agreement whatsoever, so much so, that 
even rent was not realized since the year 
1901, that only in the year 1913 or so, as 
a result of a partition and other transac- 
tions, the number of co-sharers was 
reduced, and since the year 1913 when 
the co-sharers were reasonable in number 
the claim to a permanency by the defen- 
dant's ancestor and by the defendants bad 
all along been resisted. It has not been 
proved also that the tank was excavated 
by the tenants. This evidence adduced 
on behalf of the landlords has been ac- 
cepted by the learned Subordinate Judge, 
that is to say the learned Subordinate 
Judge has given an adequate explana- 
tion relating to their inaction in raising 
the rent up to the year 1913. They have 
also proved that whenever attempts were 
made by the defendants or their prede- 
cessors since the year 1913 to claim a 
permanent right in the laud those at- 
tempts had been resisted and their claim 


denied. 

The evidence led by the landlords a 
to the effect of the recognition of one c 
the transferees also, in my judgmeni 
affords a suflicient explanation becaus 
when there was no assertion in the sale 
deed by the transferor to a permanen 
right in the land a recognition of tb 
transferee under those circumstance 
would not be of much evidentiary vain 
for the purpose of supporting a claim t 
PMmanency. I still go further and hoi 
ttot unless there be a series of transfei 

° 1 residential purposes ( 

winch the origin is unknown and a serie 
of recognitions, the Court would not 1 
right in inferring that the tenancy wi 
in Its origin of a permanent charaote 

trawfers only and a recognition by tl 
landlords of the transferee that fact ma 

th/f oircumstanc. 

Sn/A fi?® feeling that he wi 

under the obligation to recognise him c 

the footing that the tenancy was 
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permanent tenancy. There would be far 
little scope for drawing an inference in 
favour of the tenants where there are 
only one or two transfers only and %yhere 
in the deeds of transfer no assertion is 
made by the tenant that his tenancy is 
of a permanent nature. Having regard 
to this evidence the only things which 
have been proved by the tenants and in 
respect of which there is no explanation 
on behalf of the landlords are these : 
(1) that the tenancy was for residential 
purposes ; (2) that its origin is unknown; 
(3) that the rent has not been varied at 
any time ; and (4) that tliere have been 
one or possibly two transfers. These 
oircumstances in my judgment do not 
lead to the inference that the tenancy 
was in its origin of a permanent character. 
For these reasons, I uphold the hading of 
the learned Subordinate Judge that the 
defendants have failed to prove that their 
tenancy is of a permanent nature. That 
being so, I hold that the decree passed by 
the learned Subordinate Judge in this 
case is the correct decree and the appeal 
must bo dismissed with costs. The ap- 
plication for leave to appeal is rejeoted. 

R.M./R.K. Appeal dismissed. 
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Gdha AND Eartlet, JJ. 

Narain Chandra Biswas and others — 
Appellants. 

V. 

Emperor — Opposite Party. 

Appeals Nos. 424 and 425 of 1935, De- 
cided on 11th December 1935. 

(») Criminal Trial — Confession— Confet- 
tional and exculpatory statements should be 
taken into consideration along with other 
evidence. 

The confessional statcmeDts and exculpatory 
statements of accused have to be taken into 
consideration along with the other evidence la 
the case. [P 103 C 2]. 

(b) Criminal Trial —Appeal— New plea— 
Contention that certain statements are inad- 
missible by reason of their being not state- 
ments as contemplated by S. 164. Criminal 
P. C.. raised for first time before High Court 
Will not be entertained. 

The High Court will not give effect to a con- 
tention that certain statements by the accused 
ate not admissiblo in evidence by reason of 
s ®i “p‘- |‘'‘tenients as contemplated by 

' contention is 

raised for the first time before it. [P 103 C 3] 

(c^riminal Trial -Conspiracy -Accom- 
plici^Conspiracy having for its object sub- 
version of British rule in India by armed 
revolt —Persons, merely having knowledge 
of crime and merely acting aa tools of 
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Jeaders of conspiracy but not taking part in 
perpetration of crime should not be regard- 
ed as accomplices — Court should ascertain 
‘what credit is to be attached to such wit- 
nesses — Rule applicable to accomplices 
should not be applied to their case. 

For establishing a charge of conspiracy bar- 
ing for its object the subversion of British rule 
in India by armed revolt, evidence has to be 
taken of persons who may have knowledge of 
secret organisations but who have not taken 
part in the perpetration of a crime, persons to 
whom overt acts cart be attributed. It would 
not be right to regard a person who is cognisant 
of a crime or who has made no attempt to pre- 
vent it or who did not disclose its commission 
as an accomplice and to apply to his case the 
same rule as applies to accomplices. The func*- 
tiOD of the Court is to ascertain what is the 
degree of credit to be attached to the evidence 
coming from witness of the above description, 
regard being had to all the circumstances and 
facts of the case and not to class such witnesses 
as accomplices or practically accomplices. 

[P 104 C 1] 

Evidence of .witnesses who are aware of the 
conspiracy and of the objects of the same, and 
who were merely tools in the bands of the 
leaders of the conspiracy for certain time, and 
bad notbing to do with the control and posses* 
sion of firearms, the main charge against the 
accused person, should not be viewed with ab- 
solute suspicion. [P 104 C 2] 

(d) Criminal T rial**-AccompIice^Wttness 
not concerned wttbcrime--'His participation, 
limited to knowledge that crime is to be 
committed — He cannot be regarded accom- 
plice — Person to be accomplice must parti* 
cipate in crime committed by accused. 

Where a witness is not concerned with the 
commission of the crime for which the accused 
is charged, he cannot be said to be an accom- 
plice in the crime ; as it is well settled that all 
accessories before the fact, if they participate 
in the preparation for the crime are accom- 
plices, but if their participation is limited to 
the knowledge that crime is to be committed, 
they are not accomplices. Whether a person is 
or is not an accomplice therefore depends upon 
the facts in each particular case considered in 
coDDexiOD with the nature of the crime ; and 
persons to be accomplices must participate in 
the commission of the same crime as the ac- 
cused persons in a trial are charged. All persons 
coming technically within the category of 
accomplices cannot be treated as on precisely 
the same footing. 104 C 2] 

S. K. Bose, Manmatha Nath Das, 
Priyanath Bhattacharji and Sudhangsu 
Bh. Sen — for Appellants. 

Khundkar and Nirmal Kumar Das 
Gupta — for the Crown. 

Judgment. — The appellants, seven in 
number, were tried by a special Magis- 
trate at Eangpur, appointed by the Local 
Government, under S. 24, Bengal Act 
12 of 1932, for commission of offences 
under the Indian Arms Act, and under 
S. 120-B, I. P. C., and on conviction, 


sentenced to various terms of rigorous 
imprisonment. All the appellants were 
charged with offences of the following 
description. That they between June 
1933, and December 1934 at Gaibandha 
agreed with one another and with others, 
to have in their possession or under their 
control revolvers, pistols and guns in 
contravention of S. 14 and S. 15, Arms 
Act, and thereby committed offence 
punishable under S. 19 (f), S. 19-A, Arms 
Act, read with S. 120.B, I. P. C. The 
appellants Nagendra Mohan Mustafi and 
Paresh Chandra Choudhury werecharged 
separately for possession and control of a 
revolver, Es. 11 in the case, in a manner 
indicating an intention that such control 
and possession might not be known to 
any public servant, and thereby com- 
mitted an offence punishable under S. 20, 
Arms Act. Nagendra Mohan Mustafi and 
Paresh Chandra Choudhury were each of 
then sentenced to rigorous imprisonment 
for 7 years under S. i20-B. I. P. C., read 
with S. 19 (f), S. 19.A, Arms Act, and 5 
years’ rigorous imprisonment under S. 20, 
Arms Act, the sentences running concur, 
rently. Jogeah Chandra Das wassentenced 
to rigorous imprisonment for 7 years under 
S. 120-B. I. P. C. read with S. 19 (f). S. 19-A 
Arms Act. Narain Chandra Biswas and 
Satyendra Nath Cbaki were sentenced to 
6 years rigorous imprisonment each under 
S. 120.B Penal Code read with S. 19 (f), 
S. 19.A. Arms Act. Bejoy Kumar Nandi 
and Binoy Kumar Tarafdar were each of 
them sentenced to rigorous imprisonment 
for 5 years, under S. 120-B I. P. C., read 
with S. 19 (f). S. 19.A. Arms Act. 

The case against the accused persons 
placed on their trial was that they be- 
longed to the Yugantar Party— a revolu- 
tionary organisation having for its object 
the subversion of British rule in India 
by armed revolt, that they along with 
others conspired to procure arms like re- 
volvers, pistols and guns, that they used 
to meet at places to settle their line of 
action. The case for the prosecution 
was that in order to purchase arms, 
money used to be raised by thefts and 
subscriptions by members of the party ; 
and evidence was led to establish that 
members were advised to steal ornaments 
from their own houses ; that these orna- 
ments when melted the sale-proceeds of 
the gold were used for purchase of re- 
volutionary literature and revolvers. 
Evidence of overt acts was given to estab- 



il936 Nabain Chandra v. 

lish how Nagendra Mohan Mustafi pur- 
ohased hooka in Calcutta and sent them 
to Gaibandha ; it was also sought to be 
proved by evidence, that Nagen had pos- 
session and control of the revolver (Lx 
he made it over to Paresh : it was then 
kept in a vacant house. Thera was also 
evidence led by the prosecution to show 
that Jogesh and Benoy went to Naogaon 
with a revolver and a pistol (Exs. 3 and 
4) aud that Dnrga Burman was sent to 
Naogaon to bring back the revolver and 
the pistol {Exs. 3 and 4) from one Probhas 
Pramaiiik ; the revolver and the pistol 
were brought to Gaibandha according to 
arrangement made. The evidence for 
the prosecution sought to connect all or 
-some or any of the individual accused 
with the acts of the conspirators men- 
tioned above, the object of the conspiracy 
being, as mentioned already, the over- 
throw of the British rule in India by 
armed revolution. 

Tlie evidence in the case consisted of : 
(l) the evidence of witnesses mentioned 
in the judgment of the Magistrate, as 
“accomplice witnesses" or witnesses in 
the position of accomplices. (2) The 
evidence afforded by what has been des- 
cribed by the Magistrate as confessions of 
three of the accused persons, Nagen, 
Jogesh and Paresh, which were retracted 
and the other two statements of Satyendra 
-and Benoy self.exculpatory in nature. (3) 
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counts given in detail by the confessing 
accused. The confessional statements as 
also the exculpatory statements have to 
be taken into consideration along with 
the other evidence in the case ; and, in 
our opinion, they lend support to the 
other evidence in the case. The case 
before us is not one in which a confession 
by an accused person is evidence in the 
case independent of other evidence : the 
confessional statements are only pieces of 
evidence which, taken along with other 
evidence, support the case for the prose- 
cution : and we have considered tho 
statements under S. ir>4, Criminal P. C., 
confessional or exculpatory in naturo. 
from that standpoint. It was contendo.l 
before us that the confessional state- 
ments were not admissible in evidence 

at all. • • ( 

The grounds taken in the petition of 

appeal to this Court were that the cou- 
fessional statements were not admissible 
in evidence inasmuch as they were nob 
voluntary and not recorded according to 
law. These grounds are wholly unsustain- 
able, as we have, on the materials before 
us, no doubt about their voluntariness 
and as to their having been recorded in 
the manner prescribed by law. It was 
urged before us however that the state- 
ments as recorded were not such as could 
be held to be Admissible jn evidence hav- 
infl been recorded under S. 164. Criminal 


The evidence of independent witnesses. 
All this evidence ' related to the associa. 
'tioD of all or some of the accused persons 
at four secret meetings, their agreement 
to collect money by thefts or otherwise, 
-purchase of revolutionary literature, and 
for acquisitioD of arms. The confessional 
etatemeots recorded by a Magistrate 
under 8. 164, Criminal P. C., though re- 
tracted, support the conviction of the 
Accused persons who made them. As to 
their voluntariness there is no manner of 
doubt : and taken along with the other 
evidence in the case, they establish the 
guilt of the accused persons. The self, 
exculpatory statements made by Satyen- 
dra and Benoy lend support to the evi- 
•deuce for the prosecution, so far as they 
1 ^ 0 , against the accused persons other 
than those two who made those state- 
>ment8 to save themselves. The three 
•confessional statements by Nagen, Jogesh 
and Paresh, contain some discrepancy 
And divergency ; bat there is ample evi- 
-denceto support one or other of the ac. 


P. C. Although great stress was laid on 
this point no materials were brought to 
our notice on which it could possibly bo 
held that the statements in question were 
not recorded in tho courseof aninvestiga- 
tion under Ch. 14 of the Code ; and we 
are unable to give effect to the conten- 
tion sought to be raised before us for 
the first time, relating to the inadmis- 
sibility of the same in evidence for the 
reason that they were not statements ns 
contemplated -by S. 164, Criminal P. C, 
Id our judgment no question could arise 
as to their admissibility in evidence, and 
they were rightly taken into considera- 
tion by the Court below, along with the 
other evidence in the case. The confes- 
sional statements support the case for the 
prosecution, as to existence of conspiracy 
as to overt acts of the members of the 
conspiracy, of the possession of fire arms 
for the purpose of attainment of the aims 
and objects of the conspiracy. The con- 
fessional statements made by Nagen, Jo- 
gesh and Paresh support the oonviotioa 
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of the persons who made them; they sup- 
port. in spite of some divergencies as bet- 
ween the different confessions, the other 
evidence led by the prosecution forestab- 
lishing the offence charged against all the 
persons placed on their trial. The state- 
ments of Satxendra and Benoy, it may be 
noticed here, though exculpatory in 
nature, lend support to the case against 
the accused- 

Tbe next class of evidence in the case 
comes from a large number of witnesses 
v.ho have been mentioned in the judg- 
ment of the Magistrate as accomplices or 
persons in t be position of accomplices. At 
jthe outset it may be stated that for estab- 
lishiog a charge of conspiracy of the 
nature we are concerned with in the case 
ihefore us. evidence has to be taken into 
consideration of persons who may have 
knowledge of secret organizations, but 
•wlio have not taken part in the perpetra- 
tion of a crime, persons to whom noovert 
'acts, so far as the main charge was con- 
cerned. could be attributed. As it has 
jbeen said, it would not be right to regard 
U person who happens to be cognisant of 
crime, or who has made no attempt to 
preveni it, or who did not disclose its 
jcommissioQ as aecbmplice, and toapplyto 
Ibis case the same rule as applies to en- 
jdeuce of accomplices. Most of the wit- 
nesses who have been classed as accom- 
plices by the Magistrate in this casewere 
connected with the offence charged 
against the accused in this way only, that 
some of them read books which the ac- 
cused were circulating in furtherance of 
their object: the witnesses were for a 
time in sympathy with the idea of revo- 
lutionary activities: but no overt acts 
could be attributed to them generally so 
far as possession of firearms, which was 
tlie main charge in the case, excepting 
this, that some of them contributed to the 
fund raised for purchase of firearms and 
revolutionary literature. In a case of the 
present description therefore the func- 
jtion of the Court was to ascertain what 
^was the degree of credit to be attached 
to the evidence coming from witnesses of 
the above description, regard being had 
to all the facts and circumstances of the 
case, and not to class witnesses asaccom- 
plicee or practically accomplices, as it is 
sometimes done: see 38 C W N 777 (l). 

1. Hafijwddi v. Emperor. 1934 Cal C79=1934 

Cr C 1045=151 I C 435=35 Of L J 1357= 33 

C W N 777 (S B). 


It may further be noticed that where a' 
witness is not concerned with the com- 
mission of the crime for which the ac- 
cused is charged, he cannot be said to be 
an accomplice in the crime, as it is well 
settled that all accessories before the 
fact, if they participate in the prepara- 
tion for the crime are accomplices, but if 
their participation is limited to theknow.l 
ledge that crime is to be committed, they' 
are not accomplices. Whether therefore a' 
person is or is not an accomplice depends! 
upon the facts in each particular case con-! 
sidered in connexion with the nature of 
the crime; and persons to be accomplices 
must participate in the commission of the 
same crime as the accused persons in a 
trial are charged. All persons coming 
technically within the category of accom- 
plices cannot also be treated as on pre- 
cisely the same footing. In the light of 
the above rules which are well settled, 
and on careful consideration of the evi- 
dence of witnesses described in the case 
before us by the trying Magistrate as ac- 
complices, we are not in a position to 
hold that they were accomplices whose- 
evidence re'jvired corroboration on all 
material particulars from what is called 
independent evidence. In our judgment 
the evidence of witnesses whowereaware 
of the conspiracy, and of the objects of 
the same, and who were merely tools in 
the hands of the leaders of theconspiracy| 
for a certain time, and had nothing to do 
with the control and possession of fire-- 
arms, the main charge against the ac- 
cused persons, cannot bo viewed witb^ 
such suspicion as has been suggested. The, 
evidence given by these witnesses con- 
tain in some instances improbabilities in: 
some matters of detail, and discrepancies- 
also; hut all the same that evidence ap- 
pears to us, on a close examination, to be 
reliable on the whole, and cannot be dis- 
carded for any valid reason. The evidence^ 
coming from at least 15 witnesses, who 
have been described asaccoroplices, prove • 
the existence of a conspiracy, prove the 
holding of meetings by the members of 
the conspiracy for furtherance of their 
aims and objects, and establish the posi- 
tion that there were overt acts done by. 
the individual members of the conspiracy,, 
which included thefts for the purpose of 
collection of funds for the purchase of re- 
volutionary literature and firearms. 

Id addition to the evidence of witnesses- 
described as accomplices or more or less- 
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accomplices, there is the evidence of wit- 
nesses mentioned as independent witnes- 
ses — examined on the side of the prose- 
cution to corroborate the evidence of 
the former. The evidence cominf* from 
these witnesses appears to us to be 
wholly trustworthy and reliable, and that 
evidence establishes facts and circum- 
stances which support the main body of 
evidence coming from witnesses who can- 
not, in our judgment, us indicated already, 
be placed in the category of accomplices 
so far as the oflences charged against the 
accused persons were concerned, for the 
reasons stated. The evidence before the 
Court, as it stands. coining fromthediffer- 
ent classes of witnesses — witnesses wlio 
were aware oftheccmspiracy of which the 
accused were members, and wbo could 
only be said to have participated in some 
of the acts of the conspirators up to a 
certain point of time only, and who on 
that account could not bo held to be at a 
disiidvantage so far as reliability and 
competency as witnesses to prove the 
existence of the conspiracy, the aims and 
o))jects of the members of the conspiracy 
and tho overt acts so far as those mem- 
bers were concerned, including the con- 
trol of possession of firearms which was 
the subject of tho charges against tho 
accused persons— the evidence on the 
record, wliich wo have examined for our. 
selves, taken ns a whole, establish the 
existence of a revolutionary organization 
haying its object the subversion of the 
British Eule by armed vevolutiou. 

The association of the seven accused 
persons with others as members of a 
criminal conspiracy for the purpose of 
spreading revolutionary ideas, the raising 
of funds by any means possible— by sub- 
scription among members, and by thefts 
etc., for purchase of revolutionary litera. 
ture and firearms, the holding of raeet- 
ings by members of the conspiracy at 
different times for spreading and advanc- 
mg the aims and objects of the conspi. 
racy, and for deciding upon overt acts of 
the conspiracy, the control and posses- 
sion of the revolver Ex. 2 in the case, by 
members of the conspiracy generalkj-. and 
by the accused persons individually, the 
possession of the revolver and pistol 
Exs. 3 and 4 and of the sending of these 
firearms to Naogaon and of the bringing 
back of those firearms to Gaibanda— the 
above are the main heads on which evi 
dence was directed in the case before us 


That evidence has been carefully exa- 
mined by the trying Magistrate ; and on an 
examination of tlie same, we are unable 
to take any view different from those 
indicated by the Magistrate in his ex- 
haustive judgment. In points of evi- 
dence relating to matters of detail, there 
are at places some inconsistency or dis- 
crepancy. In the case of tlirowing away 
of some books connected with the crimi- 
nal conspiracy of which the accused were- 
members, there is some apparent im- 
probability. ^Vo are not however inclined 
to think that any of these inconsistencies, 
discrepancies or improbabilities, in minor 
matters of detail, affect the main case for 
the prosecution, which has lieeu amply 
proved by reliable evidence. Tho cases 
against the individual accused persons have 
been dealt with by the Magistrate ; and wo 
do not think that anything could bo use- 
fully added to what has been stated by 
the Magistrate in his judgment. Nageu, 
Jogesh and Paresh were mainly con- 
cerned in the control and possession of 
firearms Exs. 2. 3 and 4 in the case. 
Benoy Tarafdar’s connexion with the 
possession of the firearms Exs. 2, 3 and 
4 has also been proved ; he and Jogesh 
went to Naogaon with the revolver and 
the pistol Exs. 3 and 4. Narain Biswas’s 
association with the ringleaders was 
clearly established so far as possession of 
firearms was concerned. 

The complicity of the two accused per- 
sons, Satyendra Nath Chaki and Bijoy 
Kumar Nandy, has also been established 
So far as the offeuces charged against 
them were concerned : bub it appears 
that they played minor parts as members 
of the criminal conspiracy to possess fire& 
arms for revolutionary purposes. In the 
case of Satyendra, the Magistrate has 
come to the conclusion that he was ap- 
parently in the conspiracy, and nothing 
more. The finding on evidence in the 
case of the other accused, Bejoy on evi. 
dence, is that he agreed with Nageu, 
Paresh, Jogesh and Satyen and others to 
possess revolvers, etc., in contraventioa 
of Ss. 14 and 15, Arms Act. On the evi. 
dence as it stands it appears to us that 
nothing more than that could be found 
against these two persons. In our judg- 
ment, the sentences passed on Satyendra 
Chaki and Bejoy Kumar Nandy should'be 
reduced to rigorous imprisonment for 
four years in the case of each of them 
their convictions being upheld. With 
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the above modification of the sentences 
passed on the appellants Satyendra Chaki 
and Bejoy Kumar Nandy, the appeals are 
dismissed. 

R.M./R.K. Order accordingly. 
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D. N. ^IlTTER AND PATTERSON, JJ. 

Nirynal Chandra Das and others — De- 
fendants — Appellants. 


Mohitosh Das and others — Bespon- 
dents. 

Appeal No. 83 of 1931, Decided on 
27th November 1935, from original de- 
•cree of Addl. Sub-Judge, Krishnagar, D/- 
21st January 1931. 

(a) Hindu Law — Widow — Surrender— No 
deed necessary. 

Surrender under Hindu law does not require 
a deed. [P 109 C 1] 


(b) Hindu Law ^ Religious endowment — 
Shebait— Property held in common by per* 
sons in capacity of shebaits— Rule regarding 
exclusive possession of co-sharer in joint 
properties applies. 

The rule with regard to exclusiTC possession 
of a co-sharer in joint properties, to the exclu- 
sion oi other co-sharers also applies to property 
which is held in common by persons in their 
capacity as shebaits. CP 109 C 2] 

(c) Adverse Possession— Co-sbarer— Posses* 
sion of co-sharer is not adverse unless there 
is ouster or assertion of hostile title. 

Possession can never be considered adverse if 
it can be referred to a lawful title. Id order to 
-succeed on the ground of ouster the person set- 
iting up ouster is bound to show that be did set 
up an adverse or independent title during the 
period which was beyond the statutory period 
of 12 years. [P 0 2] 

There can be no adverse possession by one 
co-sharer as against others until there is an 
ouster or exclusion ; and the possession of a co- 
. sharer becomes adverse to the other co-sharer 
Sfrom the moment there is ouster, i. e., after 
there is an assertion of hostile title by one co- 
sharer against the others and to the knowledge 
of the latter ; Corea v. (1912) A C 

230 ; Muttunaya^jam v. Brito, (1918) A C 805 ; 
1931 P C 48 ; 1934 Cal 644 and 1918 PCI, BH. 
on. tP C 1) 

(d) Adverse Possession— Co-sharer— Ousler 
—Mere non-payment of rents and profits for 
•long lime, does not give rise to inference of 
ouster— There must be indication that tak- 
ing of profits amounts to denial of right of 

other co-sharers— Obt^rr. t j 

Obiter.— Herd non-participation of rents and 
profits of joint property by a cosharer for a 
very long period would not be sufficient to give 
rise to the inference of ouster. When along 
with non-participation of rents and profits for 
a confiiderablo length of time other circum- 
stancos concur, an inference of exclusion or ad- 
verse possession under hostile title might be 

4rawnV CP 110 0 2; P 111 0 I] 


The Court must l>e satisfied *vbat the taking 
of the profits is an indication of the denial of 
rights in the other co-sbarers to receive them. 
Mere long and uninterrupted possession without 
more, by a co-sharer is not su&cient to consti- 
tute adverse possession : 29 Bom 300 and CulUy 
y. Doed Tni/Zcrson (1S40) J amf E 1008, Bef ; 
1919 P C 44. Expl [P 111 C 1] 

Debendra Nath Bagchi and Kumud^ 
handhu Dagchi — for Appellants. 

Biresxcar Bagcki and Snrajit Chandra 
Lahiri — for Respondents. 

D. N. Milter, J. — The history of this 
litigation which has culminated in this 
appeal carries us back to the year 1242 
B. S.. corresponding to 1?35. The suit 
is for a declaration of title and for re- 
covery of possession of some six rooms 
as part of 12 temples of God Shiva in 
Navadwip. The case made in the plaint 
which is pretty long is that the ancestor 
of some of the plaintiffs, one Gurudas, was 
the possessor of 16 annas share of the 
land on which these 12 temples are built 
in succession to their predecessor, in 
their own right, and in the right acquired 
by adverse possession against others 
for long over 12 years, as shebaits of Sri 
Sri Iswar Dwadasba Shiva Thakurs and 
as heirs of their ancestors. After setting 
forth in their plaint the numerous events 
that happened including devolution of 

rights and interests on the death of the 

different members of the family who are 
named in the genealogical tree to which 
we will presently refer, the plaintiffs al- 
leged that they have been dispossessed, 
as a result of certain proceedings under 
S. 103, Ben. Ten. Act, from these six 
rooms by the defendants. The relation- 
ship betweeu the parties to the suit are 
shown in the genealogical tree which is 
appended below (See next page). 

It appears from the said tree that the 
plaintiffs and the defendants to the pre- 
sent suit derived their descent from their 
common ancestor, one Asananda Das. 
Both in the Court below and before us 
the accuracy of the genealogical tree 
both in respect of the several descend- 
ants of Asananda as also in respect of 
the dates of the death of the numerous 
membeIVs of the family, have been admit- 
ted. It appears from the said tree that 
Asananda died leaving behind him mur 
sons, Earn Prosad Das, Har Chandra Das, 
Iswar Chandra Das and Deb Chandra 
Das. Ram Prosad died in 1808 leaving 
behind him his only son Guru Das who 
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ASANANDA DAS 


I 


Ramprosad Das 
d. 1808/1215 


I 

Harchandra Das 
d. December 1828 or 
Janaary 1829/1236 


Iswar Chandra Das 
d. 1818/1225 
=DrabamoTce 
d. 1877/1284 


Idadbasudan 
d. 1847/1254 
1 

Bajkrisbna 

Gurudas d. 1920/1327 
d. 1863/1270 I 


BIssftQQbb&T S&tko\vri6 
sS^orDftiDoyee d. aomarried 
a. chiJdless 1822/1229 


Baritosh 
PUff. 8 


Haribbtt^an 
PItff. 9 


Hariballov 
PltfT. 10 


Dnrgada^ 
d. 1865/1272 


T 


Kalidas NrisiDghaprosad 
d. 1692/1200 d. childless 
I sBidbumoDi 
d. 1013/1320 


I 


Tdohitosh Ashntosh Oiritosh 
^(PltS. 1) d. (Pits. 2) 
^Mallika 
SuDdarl (Pro 
forma Deft. 10). 


Tarapado 
d. unmarried 


Harimoy 
PUff. 11 


Deb Chaudra Das 
d. 1S32/1289 
=(1) Nritvamoyee 
d- 1848/1255; 

(2) Pear i mo a i 
d. 1840/1256 

I 

Bireswar, born blind 
d. 1861 
=Mulctanioni 

1 

Krishna Chandra 
(born 1853) 

(d. 1024) 


Nirmal (Defkt 1) Anukul (Deft. 2) 
=Sundari (Deft. 3) =Suborna 

(Deft. 4) 


I I I 

Umacharan Jognesvrar SarLossor 
d. 1909/1316 d. 189/1305 d. 1SS9/129G 


Puma 

I 

I 

Abani (PUff. S) 


Indubhusan 
(Pltft, 7) 


Tarini 
(PUS. 4). 


I 

Jnanendra 
(PItff. 5). 


1 

Atul 

(Pltft. G). 


'was the ancestor of plaintiffs 1, 2, 3, 4, 5, 
€ and 7. Hara Chandra Das, the second 
son of Asananda died in 1828 leaving 
behind him two sons Madbasudban and 
Biswambbar. Biswambbar died childless 
and Madbasudban left behind a son Baj 
Krishna. Baj Krishna bad fonrsons whose 
names occur in the tree as Haritosh, Hari 
Bhusan, Hariballav and Harimoy, plain- 
tiffs 8 to 11. Iswar, the third son of 
Asananda died in 1818 leaving behind 
him a widow Drabamoyee and a son. 
Satkowri died unmarried in 1822 leaving 
behind him his mother Drabamoyee who 
died in 1877. Deb Chandra Das the 
youngest son of Asananda, died in 1832 
leaving behind him his two widows 
Nrityamoyee who died in 1848 and Pea- 
nmoni who died in 1849. Deb Chandra 
Das had a son Bireswar through his wife 
Peanmoni who was boru blind and Bites- 
war died in 1861, leaving behind him 
ms son Krishna Chandra who is the 
lather of defendants 1 and 2 and the 
lather-in-law of defendants 3 and 4. 

It is necessary here to recount a cor- 
tam.oironmstance which would show that 
defendants 1 and 2 did not inherit thd 4 


annas share of Deb Chandra Das because 
Bireswar was born blind and the 4 annas 
share of Deb Chandra did not therefore 
descend to Bireswar. There was a liti- 
gation between Bireswar aud Guru Das 
and as a result of the Full Bench deci- 
sion of this Court which is reported in 
2 Beng L B 103 (l), it was held that 
Guru Das did succeed to the 4 annas share 
of Deb Chandra Das's estate. The nest 
event of importance to which reference 
need be made is with reference to the 4 
annas share of Iswar Chandra Das which 
after bis death devolved on his son 
Satkowri and after Satkowri’s death in 
1882 devolved on his mother Drabamoyee 
and continued in Drabamoyee till the 
time of her death in 1877. The case 
made in the plaint is that Guru Das 
erected these 12 temples so far back as 
in the year 1242 on joint lauds. He 
dedicated these temples to god Shiva. 
The inscription on the tablet was in his 
name and be possessed these debuttar 
properties exclusively in his own right 


i.. Aanuas uas t. 


ft ^ 4V4ISUUU uns, (1809) 

2 Beng L R 103=11 W R 11 (FB). 
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and as a cosharer being excluded from 
any interest in the debuttar properties. 
Question has arisen whether this was a 
dedication of the ccmpletest kind or it 
was merely an incomplete debuttar in 
the sense that it was a secular property 
charged with ancestral worship. The 
Subordinate Judge has taken the latter 
view, vi/., that it was an incomplete de- 
buttar. According to him it was a nomi. 
nal debuttar being really secular pro- 
perty charged with ancestral worship. 
^^ewill have to say something on this 
later. To continue the history as given 
by the plaintiffs it was stated that Guru 
l,)as excluded all other cosharers from the 
very beginning. But later it was admit- 
ted that Eaj Krishna was taken in Guru 
Das’s family, and therefore the heirs qf 
Eaj Krishna, plaintiffs 8 to 11, have got 
some interest in the debuttar properties. 

The next event of importance to which 
reference may be made is the partition 
suit which was instituted on the Original 
Side of this Court in 1873. The decree 
in that suit for partition, as well as the 
order in that suit, which was disposed of 
in 1882 are printed at pp. 30 and 18 
respectively of part 2 of the paper- 
book and liave been marked as Ex. Hand 
Ex. 30 respectively in the case. It does 
appear from these proceedings that the 
properties now in dispute were excluded 
from the suit for partition and that for 
a very good reason, for it appears that 
whatever the nature of the debuttar 
properties were, whether they were 
absolute debuttar or secular properties 
charged with worship, they could not 
form the subject matter of partition. In 
any event the properties were not in- 
eluded in the partition suit. The plain- 
tiffs assert that Guru Das really acquired 
exclusive title in 1831 and since then on 
the basis of exclusive title has dedicated 
these properties to god Shiva, and that 
no one else amongst the oosharers has any- 
thing to do with debuttar properties. As 
has been said already latterly there was 
some litigation in connection with Deva 
Sheba which resulted in certain proceed- 
ings under S. 9, Specific Eelief Act, in 
which tho present plaintiffs succeeded. 
But that v.'as followed by the Bengal 
Tenancy Act proceedings in which defend- 
ants succeeded with the result that the 
defendants were able to raise three rooms 
and g"t :« ;.,Artsion of three Shiva lingas 
out of •- ;w ) e. Hence the present 


suit. The defence which is as long as the 
plaint' substantially falls under three 
heads. It is first contended that there 
has been no adverse possession for more 
than the statutory period of the right to 
bold these lands as sbebaits so as to 
defeat or bar the defendants' right with 
regard to the rooms which have been 
erected and which form part of the Shiva 
Mandirs which are the subject-matter of 
the suit. 

The second ground is that the suit is 
not maintainable in its present form 
seeing that MallikaSundari, who is in the 
line of Guru Das being the wife of Durga 
Das s son Ashutosb, who has been 
described as pro forma defendant 10, has 
not joined as plaintiff and it is said that 
the present suit by some of the sbebaits, 
who have been arranged in the category 
of plaintiff, is not maintainable. It has 
been contended further as the last ground 
that the plaintiffs are not entitled to 
mesne profits. It has been urged that in 
calculating mesne profits the defendants 
should have a set oQ‘ of Es. 500 which have 
been spent by the defendants for exe- 
cuting tlie repairs in the rooms in ques- 
tion. The Subordinate Judge, after 
framing numerous issues which arise on 
the allegations in the pleadings, has rested 
his decision in favour of the plaintiffs on 
the ground that the right of Krishau, the 
father of defendants 1 and 2, to the 
Shebaitship has been extinguished by 
adverse possession for more than 12 years. 
In other words he hasheld that there has- 
been a complete ouster for a very long 
period of time so as to exclude the rights of 
Krisban and necessarily the rights of 
defendants 1 and 2 to the Shebaitship. 
He has held also that the plea as to the 
maintainability of the suit must fail as 
Mallika Sundari has relinquished her 
right; and as the right which she has 
relinquished does not purport to be more 
than Es. 100 no registered document is 
necessary to effect a complete extinguish- 
ment of right in favour of the next rever- 
sionary heir or heirs. On the question of 
mesod profits he has given a decree for 
the sum of Es. 1,138 on this footing that 
for 3 years preceding the institution 
of the suit the total amount of rent due 
to the plaintiffs but taken by Krisban 
or his successors was Es. 1,264-8-0. 
Deducting 10 per cent as collection 
charges and incidental expenses Es. 1,138 
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represoQts the amount of mesno profits 
due for the period to the plaintiffs. 

He has apparently held that being 
defeated in S. 9 case, the defendants were 
in wrongful possession of the four rooms 
in ciuestion and has consequently pot 
taken into account the sum of Rs. 500 
which the defendants are alleged to 
have spent for the repairs of these 
rooms in question during the pen- 
dency of the case under S. 9, Specific 
Relief Act. It is against this decision 
that the present appeal has been brought 
by the defendants and the three beads of 
defences which have been already indi- 
cated have been raised before us and they 
really form the three grounds on which 
Mr. Debendra Nath Bagchi, who appears 
for the appellants, has proposed to rest 
this appeal. W'e will take first the plea 
that the suit is not maintainable in its 
present form. It appears that the view 
taken by the Subordinate Judge is that 
there was no necessity for a registered 
deed for the purpose of effecting asurren- 
der of the rights of a Hindu widow in 
her deceased husband's estate in favour 
of the nest reversioner where the value 
of the rights surrendered is less than 
Rs. 100. .-\part from that it appears that 
a petition was put in the suit on lOth 
January 1931 (which is to be found prin- 
ted at p. 81 of the first part of the paper 
book) where Mallika Sundari states that 
she had relinquished the twelve temples 
and the property appurtenant thereto 
and the Shiba and Puja of the deities in 
question in favour of her husband's 
younger brother Mohitosh Das, plaintiff 1, 
and that he is to be in ownership and 
possession of the said property. She 
states farther in the said petition that 
she has no objection to the plaintiff’s get- 
iting a decree ih full for 16 annas. Sur- 
, render under Hindu Law does not re- 
.quire a deed and by this petition Mallika 
Sundari has surrendered all her rights in 
her deceased husband’s estate in favour 
of the nest reversioner. There is there- 
lore no substance in this ground based on 
the non-maintainability of the suit in the 
present form. 

The real question on which the coo 
troversy has centred in the present ap. 
peal 19 as to whether the plaintiffs on 
'Whom undoubtedly the burden lay of 
showing that Krishan s right had been 
«tipgui8hed by adverse possession have 
discharged that burden effectively, Plain. 


tiffs have yiven direct evidence of the 
eKclusion of Krishna from Shebaitship 
shortly after the death of Drabamoyee 
which happened iu 1377. .It is no doubt 
the case of the plaintiff that Drabamoyee 
did not share in the worship nud did not 
act as Sebait so Ions as she was alive 
after the death of her son SatkoNVrie in 
1822. We can state at once that there 
is hardly any evidence whicli we can 
trust to show that Drabamoyee was ex- 
cluded from Shebaitship. Dut there is 
direct evidence as to the exclusion of 
Krishan and his successor after the death 
of Drabamoyee in 1877 from Shebaitship. 
(His Lordship then discussed the evidence 
and proceeded.) From these circurnstan- 
ce$» as also the direct evidenco. we have 
no doubt that the only conclusion tliat 
we can come to is that there has been 
ouster of Krishan from the year 1878 
from this shebaitship. 

The rule with regard to exclusive posses. 
sioD of a co-sharer in joint properties to 
the exclusion of other co-sharors applies 
also to property which is held inoommou 
by persons in their capacity as shebaits. 
The rule with regard to what constitutes 
an ouster of a co-sharer from joint pro- 
perty is well settled by the decision of 
their Lordships of the Judicial Committeo 
of the Privy Council in a case which 
went from Ceylon. Lord Macnaughten in 
delivering the judgment of the Judicial 
Committee pointed out that possession is 
never considered adverse if it can be re- 
ferred to a lawful title as was laid by 
Vice-Chancellor Wood in (1855) 2 K & J 
79 (2). See 1912 A C 230 (3). In order to 
SDCceed on the ground of ouster the per- 
son setting up ouster was bound to show 
that he did set up an adverse or indepen- 
dent title during the period which was 
beyond the statutory period of twelve 
years. The case is reported in 1912 A C 
230 (3). At p. 236 of the said report 
Lord Macnaughten said this : 

in the Court of ap- 
ical Old not adopt ia its eotirstv the sugges* 
tioa of the trial Judge. They both held that 
Isens entered as sole hoir, and that his title 
has been adverse over siuco be entered, Thev 
held that he entered as ‘sole heir*, apparently 
because he had it in his mind from the first to 
cheat his sisters. But U such a conclusion 
possible lu law ? His posso;,sion was in law tho 
possession of the co ownors. It was ubt possi- 

2. Thomas v. Thomas (1355) 2 K d; J 79=4 W U 

m==25LJChl59=lJcJucNSnG0 
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blo for bim to put an ond to that possession bj 
any secret intention in bis mind. Notbing 
short of ouster or sometbiog equivalent to ouster 
could bring about that result. 

In a case from India, this case of 1912 
A C 230 (3), was cited by their Lordships 
of the Judicial Committee of the Privy 
Council and their Lordships pointed out 
in that case : 

Uninterrupted sole possession of sucb pro- 
perty, without more, must bo referred to tbe 
lawful title possessed by tbe joint bolder 
to use the joint estate, and cannot be re* 
garded as an assertion of a right to bold it 
as separate, so as to ascertain adverse claims 
against other interested members. If posses* 
sion may be either lawful or unlawful, in tbe 
absence of evidence it must be assumed to be 
tbe former. Tbe fact, therefore that this vil- 
lage of Bhagsar has been occupied for many 
years by the defendants and their predecessors 
is insufficient to prove exclusion of tbe plain* 
tifls without further evidence. 

The same view has been taken in a 
later case which was cited at the bar. 
We refer to the case of 68 I A 106 (4). 
After referring to tbe case of (1912) A C 
230 (3), their Lordships say this : 

In that case however what was decided by 
tbe Board was that tbe possession would not be 
adverse until ouster. 


All tbe cases on this question of ouster 
or exclusion from joint property were 
reviewed quite recently in a decision to 
which I was a party in the case of 61 
Cal 377 (5), where reference was made 
also to another case of their Lordships of 
the Judicial Committee, namely the case 


of (1918) A C 895 (6). It is pointed out 
in this last mentioned case that the true 
^rule which is deducible from these autho- 
rities is that there can be no adverse 
'possession by one cosharer as against 
others until there is ouster or exclusion 
and that the possession of a cosharer be- 
comes adverse to another cosbarer from 
the moment when there is an ouster, i.e., 
;after there is an assertion of a hostile 
title by one cosharer against the other 
and to the knowledge of the latter. In 
the case before us having regard to our 
finding that Krishan asserted his right m 
1877-78 and failed, there can be no doubt 
that his right to the endowment had 
been extinguished by reason of 
the branch of Guru Das’s heirs. On behalf 
of tbe respondents Mr. Bireswar Bagcbi, 

4. Govind Eao v. Raja 1931 P C ^=180 
I C 073=58 I A 100=27 N L R US p 0). 

6. Jagadeesh Chandra Banerji v. 

1084 Cal 644=101 I 0 464=61 Cal 877. 

6 Mutbunayagam v. Brito, (1918) A C 895—87 
L J P C 146. 


has raised a very broad contention that 
non-participation of rent and profits of 
rent paying property or want of actual 
possession of properties which are being 
possessed by one cosharer for a very 
long period would constitute ouster even 
if there is no direct evidence of exclusion. 
In support of this proposition he has drawn 
our attention to a certain observation of 
their Lordships of the Judicial Com- 
mittee of the Privy Council in 46 I A 286 
(7). Tbe passage relied upon is to be found 
at p. 292 of the report. Their Lordships 
point out this : 

Tbe limits of the rule were defined in 11 Ad; 
E 1008 (8) as follows : Generally speaking, one 
tenant in common cannot maintain an eject- 
ment against another fenant in common, be* 
cause of the possession of tbe other and toenabla 
tbe party complaining to maintain an eject- 
ment, there must be an ouster of tbe party 
complaining. But where tbe claimant, tenant 
in common, has not been in tbe participation 
of tbe rents and profits for a considerable 
length of time, and other circumUances concur, 
the Judge will direct the jury to take into con* 
sideration whether they will presume that 
there has been an ouster, and, if the jury find 
an ouster, then tbe right of the lessor of the* 
plaintiS to an undivided share will be decided 
exactly in tbe same way as if be bad brought 
bis ejectment for an entirety. 


This case does not support the broad 
proposition formulated that disposses- 
sion or Don-possessioD for a considerable 
length of time is sufficient to give rise to 
an inference of ouster. The words which 
have been italicised, namely, other ctr- 
cumstances concur are of very great - 1 
materiality. It is somewhat dangerousj 
doctrine to propose that more non-parti-^ 
cipation of rents and profits of joint pro- 
perty by a cosharer fora very long period 
would be sufficient to give rise to, 
the inference of ouster It would, 
indeed be very dangerous to lay down 


icb a proposition as a correct propo- 
bioninlaw. It often happens that one 
ember of a joint Dayabhaga family lives- 
, Calcutta and another m^=^inber works- 
ider Government at Simla Hills for 
3riodof30or 40 years, the member m 
alcutta being joint in property with th^ 

, ember in Simla Hills, It may be that 
rcumstaoces do not permit the other 
lember at Simla Hills to come to 
alcutta and to live for a day m bis 
a lcutta bouse and 'to realise rents and 

Varada Pillai v. Jeovarathammal. 1919 P 0 
44=53 I 0 901=46 I A 285=43 244 iPO). 

Gulley V. Deed Taylersou (1840) 11 A & E- 
1008=3 P & D 6-59=9 L J Q B 288, 
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for us to determine the correctness or 
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profits of some joint properties or to as- 
sociate himself in the worship of the 
family deity. It is difficult to hold that 
mere non-partioipation in the prohts of 
joint property bars the rights of the 
members living at Simla Hills to the ad- 
vantage of the member living m Bengal. 
It is for that reason that their Lordships 
are careful enough to say that when along 
■with non-participation of rents and profats 
for a considerable length of time other 
circumstances concur, an inference of 
eiclusion or adverse possession under 
hostile title, might be drawn. Reference 
was made in this connection to a decision 
of Sir Lawrence Jenkins when he was the 
Chief Justice of Bombay in 29 Bom 300 
(9). That was a case which came before 
the learned Chief Justice in second appeal 
and the finding was that the tenant in 
common was continuously for a long 
period in possessiou'of the joint property 
without any claim or demand by any 
person claiming under the other tenant- 
in-oommon and it was held that this is 
an evidence from which an actual ouster 
of the other tenants-in-common may be 
presumed. In support of this proposition 
Sir Lawrence Jenkins was citing the 
following passage from the decision in the 
case of H A k E 1008 (8) to which re- 
ference may be made. The passage is 
this : 

No doubt exclusive receipt of profits con- 
tinuousl; for a long period may point to an ouster, 
but the Court muse be satisfied that such taking 
of profits is an indication of a denial of rights 
in the other co-tenant to receive them. ' That is 
a very Important statement and it shows that 
the mere fact of exclusive receipt of profits con- 
tinuously for a long period would not be suffi- 
cient to prove ouster. 

The Court must be satisfied that the 
taking of profits is an indication of a 
denial of rights in the other co-tenants to 
receive them. Besides it is to be noticed 
that this decision was prior to the decision 
of the case of 23 C L J 437 (if)). The deci- 
sion in Hardit Singh's case (lO) was by a 
committee of which Sir Lawrence Jenkins 
was himself a member, and the passage 
which is quoted above shows that long 
and uninterrupted possession without 
more by one cosharer is not sufficient to 
constitute adverse possession. Having 
regard to out fiuding it is not necessary 

Parashram Bhal Ohandra. 

(1906) 29 Bom 800=7 Bom L R 262. 

10. Hard! tSlngh v. Gurmukh Sineh. 1918 P 0 1 

—47 I 0 626=64 P R 1918=28 G L J 487 


otherwise of the broad principle formu- 
lated by tbe learned advocate for the 
respondout. As this point_ was raised, 
some time was taken up in discussing 
the question in regard to the proposition 
so enunciated. -As we have already stated, 
before the death of Drabamoyee the 
respondents made out no case of ouster, 
but an attempt has been made to make 
out a case of ouster from tho period sub- 
sequent to her death. In our opinion 
continuous dispossession subsequent to 
that period does make out a case of ouster 
for more than the statutory period. It 
remains now to consider tbe third ground 
of mesne profits. It has been sought to 
be argued on behalf of tbe appellants that 
in computing mesne profits the Court 
below should have taken into account the 
sum of Rs. 500, which was spent by the 
appellant for the repairs of the rooms out 
of the rents collected. There is no doubt 
on the evidence on behalf of the appel- 
lants that tbe sum of Rs. 500, was spent. 
But there is no documentary evidence to 
support the case made by the defendants. 
One would have expected that accounts 
would be forthcoming to show what the 
actual amount spent was. It is stated by 
the defendants that the accounts are with 
their vendee. In the absence of the best 
piece of evidence which could have been 
produced in order to show what the 
actual amount spent was, we see no reason, 
to dissent from the decision of the Sub- 
ordinate Judge in this part of tho case. 

It is hardly likely that after the dis- 
posal of the suit under S. 9 tbe dofeu- 
dants would proceed to spend a large sum 
in the repairs of house of tbe rooms which 
they were in possession of. We think, 
therefore, that the decree for mesne 
profits for Rs. 1,264-8 loss the collection 
charges has been rightly given by tbe 
Subordinate Judge. All the grounds in 
appeal fail. It remains now to consider 
the question of costs. It appears that 
the plaintiffs founded tbeit case both on 
their original title by inheritance iis well 
as on adverse possession or ouster. So 
far as the first part of the case is cou- 
oerned they have failed. Evidence was 
directed also towards that part of the case 
and in these circumstances we think 
that they failed on the principal issue of 
title by inheritance. So the proper order 
to make as to costs is that the plaintiffs 
should get half their costs throughout. 
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'To this extent the decree of the Sub- 
ordinate Judge with regard to costs is 
varied. 

Patterson, J. I agree. 

R.M./R.K. Order accordinoly. 
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M. C. Ghose, j. 

Sashi Bhu^.a^i Oho^e and others — Appel- 
lants. 

V. 

Bhupendra Nath Pal and Res- 

pondents. 

Appeal No. 1233 of 1933, Decided on 
2nd December 1935, from appellate de- 
cree of Addl. Dist. Judge, Hooghly, D/- 
23id March 1933. 

(a) Charge — Charge created by decree — 
.Subsequent purchaser is bound irrespective 
• of whether he had notice or not. 

Where a charge created by a decree, no 
question of notice arises and a subsequent pur* 
chaser will be bound irrespective of whether 
such person had notice of the charge or not : 39 
C U" .Y 725. Foil. [P 113 C 2] 

(b) Civil P. C. (1908), O. 21, R. 52, O. 38. 
R. 10 — Attachment before judgment in force 
^Another decree* bolder putting to sale pro- 
perty in execution of his decree and purebas* 
•ing it. failing to give notice according to 
O. 21, R. 52 to Court previously attaching 
property before judgment — Property again 
sold in execution of decree, in which it was 
attached before judgment —Decree* holder 
previously purchasing property is not en* 
titled to damages from decree-holder in sub* 
sequent decree. 

An attachment before judgment, is made in 
the interest of the decree-holder subsequently 
obtaining decree iu the suit, in order to prevent 
the judgment*debtor from disposing of the pro* 
perty before the judgment and does not operate 
against any other ereiitor of the judgment- 
debtor. [P 113 C 2 ; P lU 0 1) 

Whore however a creditor putting property to 
s.klc in execution of his decree and purchasing 
it, while an attachment before judgment is in 
force, omits to give notice according to O. 21, 
R. 52 to the Court attaching the property be- 
fore judgment, and the property is again sold 
in esocution of the decree iu that suit, the 
decree*holdor purchasing the property and omit* 
ting to give notice under O. 21, R. 52, is not 
entitled to any damages against the other de* 
cree-holdcr, Ibo dcoree*holder by omitting to 
take action under 0.21, R. 52 prejudices the 
other decree- holder. CP H*! C 1) 

(c) CivilP. C. (1908). O. 21, R. 52. 0.38. 
R 10— A putting to sale property of -Y in exe* 

cution of decree and purchasing it himself 

A depositing certain sum and setting off bal* 
ance against decree — Deposit withdrawn by 
Y— Property sold again in execution of de* 
cree in favour of C— Amount realised distri- 
buted rateably among B, C and D, decree* 
boldcrs—Suit by A against -Y, B, C and D for 
.recovery of property or for damaget^C 


found to have charge created on property by 
his decree— .4 found not to have served 
notice under O. 21, R. 52 to Court attaching 
property before judgment at instance of C— 

D and C held not liable to pay damages X 

held liable to refund amount withdrawn by 
him— *Z> and .Y held liable to pay balance of 
loss sustained by A. 

A. a de:ree*holder bolding an ex parte decree 
against .Y in a suit for recovery of money, put 
the property of judgmou:*dcbtor X to sale and 
purchased it himself and deposited a certain 
of money in cash, debiting the balance 
against the amount of the decree in bis favour. 
The depo'^it was withdr.wvu by the judgment- 
debtor .Y. Subsequent!'* the sxme property 
was sold in execution of other decree in favour 
of C, and put to sale, aud the amount realized 
was rateably distributed vmong B, C and D, 
the creditors of the judgineot-debtors. A insti* 
tuted .a suit against -Y. D. 0 and D, claiming 
either the property or damages for loss of the 
same. It was found th.u D had a charge creat- 
ed on the property by hi' decreeaud that .4 had 
omitted to give notice o: hi< attachment to the 
Court attaching the property before judgment 
at instance of 0 : 

Held : that B and C v*erc not liable to p.ay 
any damages to A. CP 114 C 1] 

Held also: that .Y w.is li.vble tc refund the 
amount withdrawn by him aud the loss suffered 
bv .4 was to be paid in e jual shares bv /> and «Y. 

[P 114 G ll 

Bijan Kumar Mu'cherjec and Baidya 
Nath Banerjec — for Appellants. 

Atui Chandra Gupta, Praviatha Nath 
MUra for Badhabinodc Pal, Khitindra 
Kumar Milter, Syaniapada Majuvidar 
and U pendra Nath Pal — for Respon 
dents. 

Judgment. — This suit was instituted 
by the plaintiffs against six defendants 
stating that they had wrongfully de- 
prived them of certain bricks which they 
had bought in a Court execution sale, 
that the bricks should be returned to 
them or in the alternative that they 
should be given ade^iuate compensation 
for the loss of the bricks. The facts in 
short are tliese: Defendant G was a 
manufacturer of bricks. He became in- 
volved in debts and could not pay them 
off. Many suits ware instituted against 
him in the year 192S. The first suit was 
instituted by defendants 3 and 4 on l9th 
April 1323 in the Court of tbe Subordi- 
nate Judge of Hooghly. That suit was 
decreed on 21st May for Rs. 1,830 and 
further that of the two kilns of bricks, 
tlie kiln No. 10 should remain subject to 
a first charge for the decree. The second 
suit was instituted by the plaintiffs on 
23rd May 1928 in the Court of the Mun- 
sif of Serampore. This suit was decreed 
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es parte on 26th July Jt o 

third suit was instituted by defendant - 
on iCth Juno 1928 in the .^ourt o 
i\xo Subordinate Judge. Hooghly. On 
ooth June the defendant attached the 
two kilns of bricks before 
While the charge on kiln No. 10, at tiio 
instance of defendants 3 and 1 was sub- 
aisting and the attachment of the two 
kilns by defendant 2 was subsisting on 
"^Tth July 1928. the plaiutilTs applied for 
esecutioD of their decree and on 5th Sep. 
tember 1928 the two kilos of bricks were 
sold by the Munsif of Serampore and the 
plaintiffs purchased the same for Rs. 1.000 
of which they deposited Rs. 158-11-0 
only in cash and debited the ^balance 
against their decree. This Rs. 158-11-0, 
deposited by them in Court, was with- 
drawn and taken away by defendant 6. 
Meantime defendant 2 applied in the 
Court of the Subordinate Judge, Third 
Court, Hooghly, for execution of his 
decree. The two kilns were attached and 
the sale proclamation was issued. The 
plaintiffs appeared in that Court and 
made an objection on tho ground that 
they had already purchased the two 
kilns. This application was dismissed 
.'ind the two kilns of bricks were sold in 
auction in the Court, of the Subordinate 
Judge, 3rd Court on 9th October 1928, 
and they were sold for a sum of Rs. 3,585 
to defendant 1 and the money was distri- 
buted rateably to defendants 2, 3, 4 
and 5 who were creditors, tho plaintiffs 
nob having applied for rateable distribu- 
tion. 


Then on lltb October 1928, plaintiffs 
instituted the present suit claiming either 
the bricks or damages for loss of the 
-same. TheSubordinate Judge who tried 
the suit held that while the other four 
creditors obtained decrees on sale of 
goods to the debtor defendant, the plain- 
tiffs had only a promissory note where- 
upon they obtained an ex parte decree and 
the very day after they obtained a decree 
they applied for execution and in the 
sale proclamation they understated the 
number of bricks and purchased them 
at an inadequate price of Rs. 1,000 and 
then allowed without objection defen- 
dant 6 to take away the balance of Rupees 
158-11-0 from the Court. Thereupon, 
the first Court held that the decree was 
not bona fide, but it was a collusive and 
fraudulent one and npon that finding the 
trial CourLdismissed the suit. In appeal, 
lase c/15 & 16 
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tho appellate Court held that the decree 
obtained by tho plaintiffs was not col- 
lusive or fraudulent. Then the Court 
proceeded to try the different issues 
raised by the different defendants and 
rejected them all and decreed tho suit for 
Rs. 1,000 ag.iiast defendants 2, 3, 4 and o 
dismissing the suit against defendants 1 
and 6. 

As to the dismissal of the suit against 
defendant 1 who was the purchaser at tho 
second sale both Courts held that lie was 
a bona tide purchaser who purchased for 
a fair value and be is not liable to any- 
one. The Court of appeal does nob state 
why tho suit was dismissed against defen- 
dant 6. It is urged that in any event ho 
should refund to the plaintiff Rs. 158-11-0 
which lie had withdrawn from the Court. 
Tho argument appears valid The main 
argument on behalf of defendants 3 and 4 
is that they, by tho Court's decree of21sl 
May 1928. obtained the first charge on 
kiln No. 10 which was sold for Rs. 2,505 
and out of those sale proceeds defendants 
3 and 4 obtained Rs. 1,830 for thoir 
share as a first charge on that kiln. It is 
urged OQ the other side that tho plain- 
tiffs had DO knowledge of the charge made 
by defendants 3 and 4 and therefore they 
are not bound by tho same. Bub where 
a charge is created by a decree, no ques- 
tion of notice arises and a subsequent pur- 
chaserwill be bound, irrospectiveof whe- 
ther such purchaser has notice of the 
charge or not: seethe case of 39 C W N 
725{l). 

I am of opinion, this plea of defen- 
dants 3 and 4 is good and the suit must 
be dismissed against them with costs. In 
my opinion, the plaintiffs are entitled to 
get the sum of Rs. 1,000 which they lost 
by the re-sale of tho bricks. The ques- 
tion is who should pay the damages to 
them. As stated above. Rs. 158-11-0 will 
be paid by defendant 6. It is argued on 
behalf of defendant 2 that the attach- 
ment before judgment which they had 
obtained in the Court of the Subordinato 
Judge, 3rd Court, Hooghly, was in force 
when the plaintiffs bad the bricks sold in 
the Court of the Munsif of Seramporo 
and therefore that sale cannot prevail 
against the prior attachment. This argu- 
ment does not appear sound. The attach- 
ment previous to the sale was made in 
the interest of the decree holder in order 

1. Hemlala Debi v. Bhowani Ohatan Kay, (1931) 
39 0 W N 725. 
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to prevent the jud^-inent-debtor from 
• lisposing of the property before the sale. 
It does not operate against any other 
creditor of the judgment-debtor. 

It is urged however that the sale made 
by the plaintiffs was a surreptitious sale 
inasmuch as they did not comply with 
the provisions of 0. 21, R. 52, Civil P. C., 
which provides : 

Where the property to he attached is in the 
custody of any Court or public officer, the at- 
lachmcut shall be made by a notice to such 
Court or officer, re<iuosting ihat such property 
may be held subject to the further orders o'f 
the Court from which the notice is issued. 

Here, the Court of the Subordinate 
Judge of Hoogbly had already attached 
the property. It was the duty of the 
plaintiffs to send a notice to that Court 
that the property would be sold subject 
to their decree. They did not take any 
action under this rule. The question is, 
what is the effect of the omission. The 
Court of appeal below has held that the 
omission was unintentional, that the 
plaintiffs did not know nor did the Nazir 
of tlie Munsif’s Court know that these 
bricks had been previously attached by 
the order of the Suborclinato Judge, 3rd 
Court, Hoogbly. Assuming that they did 
not know, the question is whether it was 
due to their culpable negligence. It is to 
bo presumed that Judges and public ofii- 
cers have regularly performed their duty. 
In this case the decree-holdcrs had duly 
paid for the attachment in the Court of 
the Subordinate Judge. It is to be pre- 
sumed that the public officer whose duty 
it was to attach the property had in fact 
done so and the plaintiffs or the Nazir 
of the Munsif of Serampore, if they had 
been properly vigilant, would have found 
out the matter and it was their culpable 
negligence which made them ignorant of 
the previous attachment and by omit- 
ting to take action under 0. 21, R. 52, 
the plaintiffs have in fact prejudiced the 
case of tlie other creditors. Whether 
such omission makes the sale void or 
voidable tlie creditors who wore preju- 
diced by this omission are entitled to a 
relief from this Court. Defendant 2, in 
my opinion, was prejudiced by the plain- 
tiffs’ omission to take action under O. 21 
E. 52 of the Code and the plaintiffs are 
not entitled to get any damages from him. 
There remain only two defendants, na- 
mely defendants 5 and 6. As already 
stated, Bs. 158-11-0 will be paid by de- 
fendant G. The balance sum of Es. 1,000 


will bo paid in equal shares- by defen- 
dant 5 and defendant 6. The plaintiffs 
will pay costs of defendants 1,2,3 and 
4 and they will get their costs from de- 
fendants o and G throughout. 

K.M./r.Iv. Order accordingly. 
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McNair, J. 

.Voti Lal Daga and others. 

V. 

Susil Kumar 2Jukherjee and others. 

Suit No. 420 of 1932, Decided on 27tb 
August 1935. 

Mortgaige— Suit on — Suit by prior mort 
gagee— Subsequent mortgagee of same pro 
perty and also of other independent property 
made party — He is not entitled to get other 
property included in his own mortgage sold 
in execution of decree— He must have re- 
course to independent suit. 

.\ subsequent mortgagee of same property andi 
also of other independent property who is made 
p.-iity to a prior moitg.igeo's suit cannot in that 
suit obtain a decree for sale of the iudependent 
property. The subsequent mortgagee is made a 
party to the suit in order that be might have 
an opportunity to redeem or that he might 
have his mortgage money or part of it out of 
the surplus sale proeeods after the satisfaction 
of the prior mortgage. But if the subsequent 
mortgagee seeks to obtain sale of some other 
property which is included in his own mortgage, 
he must have recourse to an iudependent suit: 
37 Cal 907 and 1932 Cal 12G, HcI. on; 22 Cal 100 
and 24 Caf 190, not l-'of/.LP 115 C 1, 2; P IICC 1] 

//. K. Bose — fov Defendants. 

Judgment. — A question has been re- 
ferred to me by the learned Master which 
arose on the solving of the final decrees 
in two similiar mortgage suits. The 
circumstances were as follows. Property 
comprised in a mortgage was subse- 
quently mortgaged together with other 
properties to a second mortgagee. The 
prior mortgagee sued on his mortgage 
and made the subsequent mortgagee a 
party to his suit. A preliminary decree 
was made and the property, the subject, 
matter of the original mortgage, was sold 
and was insufficient to satisfy the prior 
mortgagee’s claim. The question arises 
on the drawing up of the final decree 
whether in this decree the second mort- 
gagee is entitled to an order for sale of 
the remaining property in satisfaction of 
his mortgage. I have had the benefit of 
hearing arguments from counsel for the 
mortgagor and the second mortgagee. 
For the second mortgagee reliance is 
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placed on the case of 22 Cal lOO (l). 
Nvhore Sale, J.. held that it had been the 
practice on the original side of this Court 
for a long series of years and certainjy 
since the decision of Pontifes, J., m loi J 
in the case of 5 Cal 101 (2). that where 
no issue is raised as between the defen- 
dants and no question of priority arises, 
on proof of the subsequent mortgages to 
make a decree directing an account on 
the footing of each of the mortgages and 
tixing one period of redemption for all the 

defendants. . . 

That practice the learned Judge said m 
1894 is now too well settled to be dis- 
turbed. In 24 Cal 190 (J), the same 
learned Judge three years later made a 
similar order in favour of a third mort- 
gagee and held that the remaining pro- 
portios whicli were outsido the jurisdic- 
tion might be sold at the instance of the 
defendant. In 1910 Pugh, J., in 37 Cal 
907 (4), held that this practice on the 
original side was based on and in confor- 
mity with the English practice but that 
it did not conform to the provisions of 
the Transfer of Property Act, which had 
been incorporated into Order 34, Civil 
P. C. He held that since 1908 the 
original side practice was bound to con- 
form to the practice in the mofussil and 
on the appellate side, where the view 
bad always been held that the subsequent 
mortgagees were only made parties to the 
suit in order that they might have an 
opportunity to redeem and to receive 
their mortgage money out of the surplus 
sale proceeds after satisfaction of the first 
mortgage. That judgment, if I may say 
so with respect, is clear and well reasoned 
and the learned Judge on p. 911 of the 
report calls attention to the difficulty 
that might arise if there were a prior or 
a subsequent mortgagee or assignee of 
the property excluded from the plaintiff’s 
but included in the second mortgagee's 
mortgage. Such a person would not be 
a proper patty to the plaintiff's suit, yet 
the property could not be sold except 
in his presence and after decree had been 
made with respect to his interests. 

It is noteworth y that in that case the 

'• US5)12 

2. Auhindro Bh^san Chatterjeo 7 . Chunno Lai 

Johurty. (1879) 5 Cal 101. 
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first mortgagee s security was Calcutta, 
property, whereas the second mortgagee 
had a mortgage over the Calcutta pro- 
perty and also over properties in the 
mofussil and the learned Judge hold that 
the second mortgagee was only entitled 
to be paid out of the balance of any sale 
proceeds of the Calcutta property and 
could not in any event proceed in that 
suit against the mofussil property. This 
decision was obviously opposed to the 
decision of Sale, J., in 24 Cal 190 (3), hut 
Pugh, J., based iiis decision not on this 
ground but on the wider ground that the 
provisions of S. 85, T. P. Act, had been 
incorporated in the Code and that the 
procedure on the original side of tins 
Court which had hitherto prevailed iuid 
new become obsolete. The practice re- 
ferred to and approved by Sale, J., had 
the obvious advantage of entitling all 
matters between the mortgagor and the 
various mortgagees to be adjusted in a 
single suit, but it also bad the obvious 
disadvantage which was noted by Pugh, J., 
and to which I have already referred, 
viz., that there is no provision to safe, 
guard the rights of other encumbrances 
of the property mortgaged to the second 
mortgagee. 

The question was again dealt with in a 
recent decision of this Court. 59 Cal 
117 (5) at p. 124, where the learned 
Judges, Mukherji and Guha, JJ., re- 
ferred to some of the decisions, I have 
mentioned and reiterated that whatever 
might be the English practice and the 
practice on the original side of the Court 
the procedure in the mofussil was diflV- 
rent and the second mortgagee was merely 
made a party to the suit in order that he 
might have bis mortgage money or part 
of it out of the surplus sale proceeds after 
^tisfaction of the first mortgage bub that 
in order to obtain the sale of some other 
property included in his own mortgage 
he must have recourse to a separate suit. 

In my view the judgment of Pugh, J , is 

correct and the former practice of tho 
original side approved by Sale. J., became 
obsolete so soon as the relevant provi- 
sions of the Transfer of Property Act 
were incorporated in the Civil Proceduro 
Code. A subsequent mortgagee of inde- 
pendent property who is made a party to 
the prior mortgagee's suit cannot in that 

5. Kalipada Mukherji v..Basanta Kumar Patla 
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suit obtain a decree for sale of the inde- 
% _ 

peodeot property. These are my views 
in regard to the practice. In the parti- 
cular cases before me preliminary decrees 
were made on 6tb December 1932 and 
15th December 1925 respectively. In 
each of these decrees an order was made 
for the sale not only of the property sub- 
ject to the plaintiff's mortgage but also 
of the property mortgaged to the dofen- 
dant puisne mortgagee. It is not now 
open to question whether those decrees 
were or were not in proper form. They 
have been made and the puisne mort- 
gagees are entitled to have the remaining 
mortgaged properties sold. The final 
decrees for sale will be settled and passed 
as drawn by the learned Master. 

K.M./r.K. Order accordingly . 
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I). N.Mitter and Patterson. JJ. 

Durga Prosad Barhai — Defendant — 
Appellant. 

V. 

Jewdhari Sing and others — Respon- 
dents. 

Appeal Iso. 304 of 1932, Decided on 
17tb January 1935, from original decree 
of Sub-Judge, Darjeeling, D/- IStbFobru- 
ary 1932. 

(a) Hindu Law — Succession by survivorship 

Letters of administration cannot be granted 

Even if granted sanction for alienation is 

not necessary. 

No letters of administration can bo granted 
in respect of the estate of the deceased person 
who was a member of a joint Mttaksbara family 
along with other co-parcencrs; and even if a co* 
parcener obtains them be need not take the 
panctioD for alienation : 1020 Fat 343 and 12 
Bom G21, lief. tP 118 C 2] 

(b) Hindu Law — Alienation — Manager- 
Purchase after bona fide enquiry and sale 
justified by legal necessity— Whole sale must 
be upheld even if part of consideration is 
not applied to legal necessities. 

Where joint family property is sold by the 
manager of the family for legal necessity, but 
the whole of the price is not proved to have 
boon applied to purposes of necessity, and tho 
sale is challenged on that ground by the other 
members of tho familv, if the sale itself is justi- 
fied by legal necossUy, and tho purchaser pays 
a fair price for tho property sold, and acts in 
good faith and after due enquiry as to the 
necessity for tho sale, the mere fact that part 
of tho price is not proved to have boon applied 
to purposes of necessity would not invalidate 
itho sale, the purchaser not being bound to see 
to tho application of the price. If the above 
conditions are satisbod the sale must be held 
unconditionally, whether tho part not proved 


to have been applied to purposes of necessity is 
coDsidcrablc or not : Case law referred, 

IP 121 C 1] 

(cl Hindu Law — Alienation — Manager— 
Mortgage by — Necessity for borrowing at 
High rate of interest must be proved^Secu* 
rJty ample — Court can reduce interest. 

Those who support a mortgage of joint family 
properly made by the manager must prove not 
only that there was necessity to borrow tho 
principal bat that it was not unreasouablo to 
borrow at some such high rate, and upon somo 
such terms, as are provided by the mortgage. 
If the rate of interest is esorbitaatly high, ah 
though tho security is ample, tho Court cau 
properly infer that it was uuoecessarily high, 
and can make a mortgage doctee allowiog a 
reduced rate: 1919 P C 12, Bel. on. [P 122 C 2] 

llama Prosad ilnkhopadhaya aod 
Dhirc7tdra Krishna Boy — for Appellant. 

Amarendra Nath Bo^c, Panchanan 
Ghose, Sonrindra Narayan Ghose and 
Durgadas Boy — for Respondents. 

D. N. Mitter, J. — This is an appeal by 
the dofendaot and arises out of a preli- 
minary decree in a suit on mortgage com- 
menced by tbo plaintiff. The decree is 
dated 15tb February 1932. The suit was 
to enforce a mortsage executed by one 
Jadu Nath Sarma, who is said to be the 
Karta of a joint Mitakshara family, on 
26th May 1922. Jadunath hypothecated 
by this document the immoveable pro- 
perties belonging to the joint family. In 
order to understand the position of Jadu- 
nath with reference to tbe family it is 
necessary to state the following facts : 
One Bhagoo Mistri had three brothers 
namely Gakul, Nimchand and Fulchand. 
There was some sort of a partition bet- 
ween Gakul, Nimchand and Fulchand, 
and Bhagoo got in his share tbe proper- 
ties some of which have been mortgaged 
by the document on which the present 
suit has been brought. Bhagoo died 
leaving behind him surviving his son 
Kali Charan who died on 9tb February 
1918. Kali Charan had a son Ragbunatb 
who died at the ago of 42 but during the 
lifetime of Kali Charan. Kali Charan 
died on the date already mentioned leav- 
ing him surviving Jadu Nath and Durga 
Prosad, two of his grandsons by his son 
Ragbunatb. The relationship between 
the plaintiff and some of the pro forma 
defendants to the suit may be shown as 
follows : Chattar Singh had five sons 
Jewdhari, plaintiff 1 in the present suit, 
Deo Narayan, whose son is Bharat Singh, 
defendant 2, Ramdhiyan Singh ^boso 
son is Sadhusaran Singh, plaintiff 2, 
Ramnarayan, and Sewsagar, whoso son is 
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Ambikn, SiDgh, plaintiff 3 to tho suit 
The allegations of tho plaintiffs m the 
plaint are that for tho purpose of meo.ing 
tho expenses of tho joint family which con- 
sisted of Jadunath bimsolf and his infant 
brother Durga Prosad. who was born m 
August 1909, a sum of rupees twelve 
thousand (Rs. 12000) was borrowed on 
26th May 1922. by Jadu Nath as the 
Karta of the joint family. It may bo 
mentioned that the mother of Durga 
Prasad. Musammat DahoKuar. was also a 
member of tbo family . at tho timo of tho 
execution of the mortgage. Tho amount 
advanced on the mortgage was Rs. 12.000 
(rupees twelve thousand) and tbo mort- 
gage is said to have been executed by 
Jadunath Sarmafor self and as tho natural 
guardian of Durga Prosad, tho defendant 
appellant. 

The interest claimed was Ro. 1-8-0 
per mensem, that is 18 per coot per 
annum with nine-monthly rests if the sum 
bo not paid within tlie period of nine 
months. Tho due date of the mortgage 
was 26th Jlay 1924. The properties 
mortgaged aro given in Sobs. A and B to 
tbo plaint. Plaintiffs stated that tho 
amount duo at tho date of tho suit on tbo 
bond including interest would be about 
Rs. 64,000 (rupees 6fty.four thousand) 
and that tho plaintiffs were giving up a 
sum of Rs. 9,000 (rupees nino thousand) 
out of the interest and claimed Rs. 45,000 
(rupees forty-fivo thousand). Plaintiffs 
accordingly asked for the usual docreo for 
sale, tho mortgage being in tbo nature of 
a simple mortgage. Several defences were 
taken in tbo suit. It was stated that 
Jadunath was not the karta of the joint 
family consisting of Jadunath and Durga 
Prosad. It was also said that the previ- 
ous debts were neither genuine nor real 
nor were incurred for family necessity, and 
that thero was no justifying necessity 
when the mortgage was executed so as to 
make tho alienation binding on the joint 
family property. A further defence was 
taken, namely that as Jadunath obtained 
letters of administration of the estate of 
Kalicharan, after Kalicharan’s death in 
1918, the mortgage was not binding on the 
minor as no sanction was obtained from 
the probate Court sanctioning the alien- 
ation in Question. A very important 
statement is made in the written state- 
ment to the effect that a short time be- 
fore the execution of this mortgage Jadu- 
nath, with the permission of tho District 
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Delegate of Darjeeling, sold to Abdul 
Rahim of Calcutta a very good 
the ancestral properties for Rs. oO.OUU 
(rupees fifty thousand) as administrator, 
karta and natural guardian of tho dofen- 
dant, and after paying tho debts, recited 
in the deed of conveyance in favour of 
Abdur Rahim, a very large sum of money, 
namely Rs. 22,253 (rupees twenty-two 
tliousand two hundred and fifty. throe) 
remained in his bands and there was ab- 
solutely no necessity to borrow those 
twelve thousand rupees from thoplaintiffs 
on 2Gtb ilay 1922; and it is said that 
there was do justifying causofortUotrans- 
fer by way of mortgage. 

It was also alleged in the written do- 
fence of tho defendants that Jadunath 
wasaman of dissolute habits, and that ho 
became early addicted to wine and women 
and began tospond bistimoin debauchery. 
It was also said that tho high rate of in- 
terest mentioned in tho bond could not bo 
justified oven if thero was legal neces- 
sity for tbo borrowing. lu other words 
the plea takou was that oven if thero was 
any justification for the borrowing of 
Rs. 12,000 there was no justifying neces- 
sity for borrowing on high rateof interest, 
namely 18 percent per annum, with nine- 
monthly rests. It is also said that the 
interest was hard and uneouscionahlo. 
The Subordinate Judge rejected all those 
defences and decreed tho suit in full. 
Against this decroetbe present appoaUiaa 
been brought by the defendant and seve- 
ral grounds which wore based on the de- 
fences taken in the Court below and which 
have been already mentioned, wero urged 
before us in support of tho appeal. It 
was contended in the first place that .Tadu- 
nath was nob really tho karta of tho joint 
family consisting of himself and his bro- 
ther and the motherof Durga Prosad, and 
that therefore tho mortgage could not 
bind the joint family properties. It was 
said in support of this argument that Jadu- 
nath assumed tho role of karta for tho 
time when ho was executing tho mortgage 
in question. The Subordinate Judge has, 
however, relied on tho oral evidence ad- 
duoed in this case and has come to the 
conclusion that Jadunath was acting as 
the karta. (His Lordship after agreeing 
with the lower Court proceeded). Wo 
are therefore of opinion that this con- 
tentioD that Jadunath was not acting as 
a Karta of the joint family must fail. 
Tho second contention which is raised on 
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behalf of ibo appellant is that -Tadunath 
obtained letters of administration of the 
estate of Kali Charan and having obtain- 
ed the letters of administration he could 
not execute a valid mortgdfte so as to bind 
the joint family estate without obtaining 
the sanction of the District .Judge. The 
question really turns on the construction 
which is to be put on the provisions of 
S. 211 (2), Succession Act. That clause 
runs as follows; 

^\ hen the deceased w.is a Hindu, Maho* 
meduu, Buddhist, Sikh or Jaina or au exempted 
person, nothing herein contained shall vest in 
an executor or administrator any propert}* of 
the deceased person which would otborwise 
have passed by survivorship to some other per- 
son. 

It may be taken for the purposes of 
this case that Kali Charan and bis two 
grandsons Jadunath and the present ap- 
pellant formed oiembors of the joint 
Mitakshara family and the properties 
which form the subject matter of the 
mortgage were the ancestral properties in 
the hands of Jadunath and Durga Prosad 
after Kali Charan *s death. After Kali 
Cbaran's death in the absence of a son 
the properties would pass by survivorship 
to Jadunath and Durga Prosad, and there 
would be according to the provisions of 
S, 211 (2) no property of the deceased 
person Kali Charan in respect of which 
letters of administration could be grant- 
ed. At the moment of the death of Kali 
Charan no property of bis vested in the 
executor, the right of survivorship taking 
precedence over any other right; and that 
therefore when Kali Charan died the 
right in the joint family properties pass- 
0(1 by survivorship to their two infant 
grandsons and nothing became vested in 
the executor, or the administrator not- 
withstanding the grant of letters of ad- 
ministration. This view is supported by 
the decision to which wo were referred in 
the cases of 7 Rang 39 (l), 5 Pat L J 107 
(2) and 12 Bom 621 (3). \Ve are referred 
by Mr. Mukerji who appears for the ap- 
pellant to a decision in 9 C \V N 923 (4), 
but Mr, Mukerji, after examining the 
Qasc frankly admitted that that was a 
case wljero the property was not the pro- 
perty of a member of a Mitakshara family 

1. T. R. Oopalftswamy Pillai v. Minakabi Am- 

mal, 1929 Rang 99=115 I 0 905=7 Rang 39. 

2. Dcbendra v. Surendra, 1920 Pat .343=54 I C 

ft07=5 Pat L J 107. 

S. Bal Harkar v. Manik Lai, (1888) 12 Bom G21. 
4. Ranjit Singh v. Amullya Prosad Ghoao. (190.5) 

9 C W N 923. 
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but of one governed by the Dayabhag 
School of Hindu Law. So that that case 
has no application and we need not con- 
sider it. 

Tho argument of the appellant with 
regard to this point was that even if the 
probate Court had no jurisdiction to 
grant letters of admini.stration the point 
of the want of jurisdiction cannot bo 
taken in a collateral proceeding but that 
the order granting letters of administra- 
tion should have been set aside by a pro- 
per proceeding, and we are i-eferred to 
the provisions of S. 263, Succession Act, 
and in particular to illustration (l) to 
that Section. That illustration is to the 
following efl’cet: The Court by which 

tho grant was made had no jurisdiction.” 
S. 263 states that the grant of probate or 
letters of administration may be revoked 
or annulled for just cause; and it is said 
that even where there is an error of juris- 
diction the letters of administration 
should have been revoked for just cause 
which includes according to tho illusbra- 
tion tho case where probate Court has no 
jurisdiction. At the same time we are 
confronted by the well known principle 
established by a series of decisions of 
their Lordships of the Judicial Commit- 
tee that if proceedings are taken by a 
Court without jurisdiction no further 
proceedings are necessary to sot the same 
aside or to nullify tlie effect of such 
proceeding.s. Wo may refer in this 
connection to the decisions of their 
Lordships of the Judicial Committee in 
tljo case of 32 Cal 296 (5). But apart 
from this question being viewed from 
this standpoint it appears by reason of 
S. 211 (2), that nc letters of administra- 
tion can 1)6 granted in respect of the 
estate of the deceased person who was a 
member of a joint Mitakshara family 
along with other co-parconers. It was 
therefore not necessary to obtain the 
sanction of the .District Judge in order to 
render tho mortgage in question valid 
and binding on the joint family estate. 
This contention of tho appellant there- 
fore also fails. 

Tho third contention in this appeal is 
that as the debts, for paying which the 
mortgage Ex. 1, dated 26th May 1922 
was executed, wore not such debts as 
were in curred for family purposes, the 

5. Khairajmal v. Dain, (1905) 32 Cal 299=32 I A 

23=8 Sar 734 (P O). 
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inortgaso cannot bind the family proper- 
lies. It was furtbei* said that there is do 
roliablo evidence of bona fide enquiry b> 
the plaintins mortgagees as to the exis- 
tence of necessity, and it is contended 
that having regard to the well established 
principle, regarding the limits of the 
authority of Karta of a Mitakshara joint 
family to bind the joint family proper- 
ties by sale or mortgage, the mort- 
gage in question, should be held to be not 
binding on the family properties and the 
suit to enforce the mortgage security 
must fail. Before proceeding to deal with 
the question raised by the ground as to 
the existence of legal necessity or as to 
the existence of an inquiry into the legal 
necessity, it is necessary just to set forth 
the law in this behalf which has been 
summarized in the decision of their 
Lordships of the Judicial Committee in 
the case of 51 I A 129 (6). At p. 139 
after reviewing the numerous authorities 
both of Indian Courts and also of their 
Lordships of the Judicial Committee of 
the Privy Council their Lordships say 
this : 

Tholr tiOidsbips may sum up the propositions 
which they would wish to lay down as the re- 
sult of these authorities as lollows: 

Wo will cite here only proposition (l) 
for that is material for the purposes of 
the present case. The proposition (l) 
runs as follows : 

The managing member of a joint undivided 
estate cannot alienate or burden the estate 
qua manager except for the purposes of neces- 
sity. 

It is not disputed, and it cannot bo dis- 
puted, that the burden of proving the 
necessity for the debts and that there 
has boon a bona lido inquiry by the lender 
is on the lender i. e., the plaintiffs mort. 
gageos in the present case. We have to 
consider how far they have been able to 
discharge that burden with reference to 
the present mortgage. In considering 
this question there is a circumstance of 
very great importance in this case which 
has to be kept in view, namely that just 
a few days prior to the execution of the 
present mortgage, portions of the family 
properties were sold to one Abdur Rahim 
for a sum of Bs. 50,000 (rupees fifty thou- 
sand), and having regard to this circum- 
stance the burden is indeed very heavy 
on the plaintiffs mortgagees to establish 
the existence of legal necessity seeing that 

6. Brij Natain v. Mangla Prosad, 1924 P C 50= 

77 I 0 689= 51 1 A 129=46 All 95 (P C). 


the fiimilv was put in possession oi a 
considerable sum of money, namely. 
Rs. 50,000 (rupees fifty thousand) a few 
days before the transaction which is 
challenged by the defendant in the pro- 
sentcaso. ThoSubordinateJudgeis of opi- 
nion that the plaintiffs did make sufficient 
inquiry with regard to how the sum of 
Rs. 50.000 (rupees fifty thousand) was 
spent for family purposes and that therefore 
the mortgagees have discharged the onus 
of showing this: that after duo inquiry 
they were satisfied that so far as Rupees 
50,000 (rupees fifty-thousand) wore con- 
cerned nothing remained out of that sum 
so as to justify the borrowing on the pre- 
sent mortgage. (His Lordship after dis- 
cussing evidence proceeded). On this 
evidence we aro not prepared to disagree 
with the finding of the Subordinate Judge 
that as a matter of fact the sum of Rupees 
50,000 was spent. The question how- 
ever still remains as to whether tlio 
lender should have made a proper in- 
quiry ^vith reference to Rs. 50,000 as to 
whether these debts which were liqui- 
dated by the consideration money of 
Rahim’s kobala were incurred for family 
purposes. On this part of the case this 
witness Bhuban states this : 

I do not remombor ifl niadoany inquiry as 
to whothor these debts wore incurred entirely 
for the benont of the minor Durga Pros-id or 
for family necessity, but I know Jadunath to bo 
acting as Karta of the family. I was acting on 
instructions from Jadunath as bis picador; it 
was not a personal question. 1 did not think it 
necessary to inquire minutely as a louder re- 
garding family necessity and benefit oi the 
minor etc. 

Again this witness at p. 61 states this 
with reference to the sum of Rs. 12,000 
(rupees twelve thousand) wliich form the 
subject matter of the present mortgage, 
and this statement throws a fiood of 
light on the question as to whether there 
was a due inquiry with reference to tho 
legal necessity in respect of tho sum 
borrowed on the mortgage, namely in 
respect of Rs. 12,000. Tlie statement is 
this : 

As I vras not n loader it was not nocossary for 
mo to ooquiro whether those debts wore in* 
curred lor family necessity or for boDo6t of the 
minor Durga Prosad. 1 spoke to several credi* 
tots who at my request gave up some portion of 
their dues, but 1 cannot say how much this 
amounted to. 

This statement shoi^s at once that no 
enquiry ^Yas made with reference to tho 
existence of the legal necessity for bor- 
rowing tho sums advanced on the mort- 
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gage io question. We would bold there- 
fore that there was no hona fide enquiry 
made %^ith regard to the existence of 
legal necessity for the mortgage loan of 
Es. 12,000 but, would hold at the same 
time in agreement with the Subordinate 
Judge that it has been shown in the ac- 
count that the sum of Hs. 50,000 obtain- 
ed from Abdur Eahim had. as a matter 
of fact, been actually spent. In this 
view it remains to examine whether 
there was legal necessity in respect of 
each of the items which go to make up 
the consideration for the mortgage and 
which went togeiher to make up the sum 
of Es. 12,000. (Ilis Lordship after con- 
sidering the evidence regarding the legal 
necessity of each item of advance pro- 
ceeded. 

The result therefore is that wo hold 
that out of the sum of Es. 12,000 which 
is borrowed on this mortgage there was 
justifying necessity for Es 7i'92.0-9 and 
that there \\as no such necessity for the 
halancoof that sum. It has been argued for 
the respondents that even on the view 
which wo have taken, themortgagetransac- 
tioD should bo upheld in its entirety. It is 
argued that as it has been found that 
there was legal necessity for a sulistantial 
portion of Es 12,000 the presumption 
should be that there was legal necessity 
for the rest also and in support of this 
contention reliance has been placed on a 
number of decisions both of this Court 
and also of their Lordships of the Judicial 
Committee of the Privy Council. The 
leading decision on this poiut is the re- 
cent decision of their Lordships of the 
Judicial Committee of the Privy Council in 
54 I A 79 (71. At the outset and before 
considering the contention of the respon- 
dents it becomes necessary to state the 
law as expounded by tbeir Lordsliips in 
this case. The case in which the obser- 
vations were made depended on the fol- 
lowing facts : there was a sale of a joint 
property governed by tho Mitakshara 
School of the llindu law and it was prov- 
ed that the purchaser liad made duo en- 
quiry as to tho necessity for the sale. 
Out of a fund of Es. 3,500, Es. 3,000 had 
been applied to purposes of necessity and 
that the price was adequate. The High 
Court made a decree setting aside the 
sale conditionally upon Es. 3,000 being 

7. Krieban Das v. Nathur Ram, 1927 P C 37= 

100 I C 130=, 'it I \ 79=40 All H2 (PC); 


repaid to the purchaser. In this state of 
facts their Lordships of the Judicial Com- 
mittee held that the decree was contrary 
to all principle and authority and that 
the suit should be dismissed Lord Salve- 
son in delivering the judgment of their 
Lordships made tho following significant 
observation wliich is to bo found at p. 88 
of the report : 

This is in lino with tbc series of decisions 
already referred to, in which it was held that 
where the purchaser acts iu good faith and after 
due inquiry, and is able to show that the sale 
itself was justified by legal necessity, ho is ■ 
under no obligation to inquire into the applica- 
tion of auy surplus and is. therefore, not bound 
to make ropaymeut of such surplus to the mem- 
bers of tho family challenging the sate. 

Tliere arc two very important conside- 
rations which have to be kept in view in 
construing what their Lordships have 
said in the case. Before the contention 
of the respondent can bo upheld, it must 
be shown that in a case of sale where the 
purchaser acts in good faith and after due 
enquiry and is able to show that the sale 
is justified by legal necessity, ho is under 
no obligation to enquire into the applica- 
tion of that surplus. Two conditions, 
namely the existence of a bona fide en- 
quiry and the existence of evidence to 
show that tho sale itself was justified by 
legal necessity, must co-cxist in order to 
attract the application of this rule to 
a particular case. This decision does 
not give countenance to the position 
contended for by the respondents that as 
soon as it is shown that there was a legal 
necessity for a part, tho whole transac- 
tion must be upheld although the pur- 
chaser Jiad failed to show that this was 
legal necessity for the remainder. But 
this position cannot be maintained be- 
cause it appears from tho clear exposition 
of tho law in the passage to which we 
have referred that their Lordships of tbo 
Judicial Committee hold that the two 
elements must co-exist in order to attract 
the principle to the case, namely (l) that 
the purchaser has made a bona fide en- 
quiry and (2) that tho sale is justified by 
legal necessity. 

If the contention of the respondents is 
given effect to, it would lead to somewhat 
difficult position. To take one illustriV 
tion: suppose in a sale for Es. 61,000 evi- 
dence is given to show that there was 
legal necessity say for Es. 10,000, then 
according to the contention of the J®®*' 
pondents tho sale must bo upheld 
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jiltbough the purchaser has failed to 
give evidence as to the esis eoco of 
fegal necessity for a substantial portion 
of the consideration. This could not 
have been intended by the decision 
which wo are just considering. It 
seems to us that their Lordships wore lay- 
ing down the rule in the circumstances 
that where there has been a bona fide 
enquiry by the purchaser as to the exis- 
tence of legal necessity and if the entire 
consideration is not applied to the neces- 
sary purposes the purchaser is not bound 
to enquire as to the application of the 
money and is protected if be has made an 
enquiry only as to tlio existence of legal 
necessity. The true position laid down 
by this decision has been formulated by 
Sir Dinsbah Mulla in his treatise on the 
Principles of Hindu Law in Art. 24o while 
dealing with purchase money or money 
raised on mortgage applied by manager in 
part? only to purposes of legal necessity. 
He says this : 

Cases frequently arise in which joint family 
property is sold by the manager ot the family 
lor legal necessity, but the whole of the price 
is not proved to have been applied to purposes 
of necessity, and the sale is challenged on that 
ground by the other members of the family. In 
such cases if thn sale itself is justified by legal 
necessity, and the purchaser pays a fair price 
for the property sold, and acts in good f.iith 
and afterdue enquiry os to the necessity for the 
sate, the mere fact that part of the prtco is not 
proved to have been applied to purposes of 
'necessity vvonld not invalidate the sale, the 
purchaser not being bound to see to the appli* 
catiouof the price. If the above conditious are 
satisfied the sale must bo upheld uucondition* 
ally, whether the part not proved to have been 
applied to purposes of necessity is considerable 
or not. 

That seems to be the correct way of 
readiog the decision of their Lordships of 
the Judicial Committee in the case with 
which we are now dealing. In 54 I A 
79 (7), a reference has been made of the 
case of 6 M I A 393 (8). There also 
as in the present case, the point empha* 
sized was that the validity of the sale in 
cases of this kind would not depend upon 
the proof of the application of the sale 
price. The reason is that the bona fide 
purchaser for value is not bound to see 
to tho application of the price paid by 
him. If it were otherwise he would him- 
self have to enter into the management 
and direct and control theactoalapplica- 

8. Bunooman Pers.and Pandey v. Babooce Mun- 

rai Koonwaree. (1854-57) 6 M I A 893=18 

W R 81=2 Suthor 29=1 Sar 552 {P C). 


CCS it has boon held in cases for whic'j 
legal necessity has been established for - 
portion of the consideration that thD 
mere fact tliat a consideration of the 
price of Rs. 712 out of P.s. 6,300, asm 27 
C W N 3G.a (9) or of Rs. 2,000 out 
Bs 18.400 as in the case of 53 I A 201 

(10) or of Rs. 38.400 out of Rs 43,500 as 
in 54 I A 211 (11). is not proved to have 
been applied, for legal necessity _ M 
not a ground in law for sotting aside 

the sale. • , 

The true gist of tho decisions is th.'-t 

there must ho a bona tide enquiry hy the 
purchaser and (if the doctrine is to apph,- 
to cases of mortgage) there must bo bon ; 
fide enquiry by tho lenders in order to 
attract the principle in 54 I A 79 (7). The 
other authorities which follow the deci- 
sion of 54 I A 79 (7) are on tho same 
lines. Reference has been made to the 
decisions of theJudicial Committee which 
follow this and which are 54 I A 211 

(11) , 32 OWN 257 (12) 61 I A 150 
(13). The application of the principle, 
as has already been stated, must depend 
on the co-existenco of the two olomeut4 
of bona fide enquiry and tho oxistbneo of 
necessity for a part of tho consideration. 
There have been cases before tho Judi- 
cial Committee where in tho case of sale 
a conditional order of repayment of tb<^ 
portion for which there was no legal 
necessity was made and in tliis cor- 
nexion ^Ye might refer to tho decisions in 
tho cases of 24 I A 72 (14) and in 35 
I A 48 (15). At p. 57 of the latter report 
it will appear that tho oouvoyances wore 
not held good, but tho decree for posses, 
sion in that case w.xs made conditional 
because it was found that the paymoii'. 
made by the particular respondent ci 
portions of the consideration money were 

9. Mcdai Dalui v. Nainar Tevan, 1922 P C 307= 
74 1 C 004=27 OWN 805 (P C). 

10. ^nsit Ulbah v. Damodne Prasad, 1920 PC 

105=93 10 1031=53 I A 204=48 All 013 
(PC). 

11. Niam-vt Rai v. Din Dav-al. 1927 P 0 121=101 
I C 373=64 I A 211=8 Lah 597 (P C). 

12. Gouri Shankar v. Jiw.vn Singh, 1937 P C 2i5 

=107 I C 4=32 OWN 257 (PC). 

13. J-agannath v. Sbrinalh. 1934 PC 5.5=147 

I C 909=01 I A 160=56 All 123=59 C L j 
107 (P C). 

14. Deputy Commissioner of Kheri v. 

Singh, (1907) 29 All 331=34 I 
A li J 233 (P Cj. 

15. Raja Rii Bbagwak Dayal Singh 

Dayal Sahu, (1908) 35 Cal 420=95 
12 C W X 89?. 
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aOvnnced lor legitimate uecessities. Wc 
Avo therefore of opinion that thecou- 
tention of tiie respondents must fail hav- 
ing regard to our linding tliat it has not 
been established on evidence that there 
Nvas a bona :ide enquiry by the lender in 
the present case. 

It is not necessary to express our opi- 
nion hnally upon the question which has 
been raised in the course of the argument 
I hat the principle laid down in 54 [ A 70 
(7), can only apply to cases of sale and 
not to cases of mortgage. There is a 
-•livergence of judicial opinion on the 
point. The Lucknow Chief Court would 
seem to hold that this principle would 
apply to cases of sale and should not be 
attracted to cases of mortgage. The rea- 
son given by that Court is that it is not 
always possible for the father or the 
manager of a family to sell that share of 
tho property which will bring in the 
precise sum which is wanted to clear the 
<lebts which are binding: while in the 
case of a mortgage he can borrow tho 
precise amount which is required to meet 
the family necessity and if be mortgages 
for more money than is required , the sons 
cannot be made liable for the sum in ex- 
cess of the family necessity. See the deci- 
sioQ of the case of 4 Luck 107 (IG). On 
tlj 0 other hand the Patna High Court 
would seem to hold that the case of mort- 
gage stands on the same footing as the 
case of sale: and the rule laid down in 
54 I 79 (7) which was a case of sale 
applies also to mortgage. See the deci- 
sion in 8 Pat 558 (17). In the view which 
wo have taken that this principle has no 
application because the bona fide enquiry 
required is absent, in the present case it 
is not necessary to express any opinion 
on the divergence of opinion between the 
Patna High Court decisions and tho 
Oudh Chief'Court decision. 

The next question we have to consider 
is as to wliether there was any necessity 
for borrowing the sum, forwhich we have 
found legal necessity to exist, at the high 
rate of interest, namely 18 per cent with 
nine monthly rests. The question has to 
bo viewed in the light of what has been 
observed by th eir Lordships of the Judi- 

10. Jai Indra Bahadur SiD);b v. Kbairati Lai, 
1925 Oudh 465=113 I C 4S9=4 Lack 107= 
5 O W N 836. 

17 IHlcndra Nn- .ngh v. Sukbdeb Prosad 
Jhal929:. jilO 1 C 8&0=8Pal558= 
10 P L 7 


cial Committee in 4G I A 145 (IS). In 
that case their Lordships lay down that 
those who support a mortgage of joint 
family property made by the manager 
must prove not only that there was 
necessity to borrow the principal 
but tliat it was not unreasonable to bor- 
row at some such high rate, and upon 
some such terms as arc provided by the 
mortgage. Their Lordships further lay 
down that if the rate of interest is exorbi. 
tantly high althougli the security is 
ample, the Court can properly infer that 
it was unnecessarily high, and can makea 
mortgage decree allowing a reduced rate.] 
On behalf of the respondents our 
attention has been drawn to a number 
of transactions between Jadunath and 
Kalicharan and other creditors in which 
the interests varied from 9 per cent per 
annum with yearly rests to 15 per cent 
per annum with yearly rests, and in some 
cases with half-yearly rests. We have been 
referred to Ex. J at p. 127 of the second 
part of the paper book. Ex. 4 at p. 1, 
lines 35 to 45 of the second part of the 
paper book, Ex. A (c), which is typed in 
the supplementary paper-book when the 
interest is at the rate of 21 per cent pat 
annum, Ex. A at p. 82 of the second park 
of the paper-book where the interest is 
at tho rate of 15» per cent per annurri 
with half-yearly rests and some protnis- 
sory notes for small sums of money rang- 
ing between Es. 187 to Es. 1,775 in 
which the interest varies from 18 per 
cent to 36 per cent per annum simple. 
Considering the facts that in this case 
the security is ample and that .there was 
a long delay made in bringing the suit, 
we think that simple interest at the rate 
of 18 per cent per annum would be amply 
sufficient to compensate tho mortgagee 
for tho interest which he should get on 
the principal amount of the mortgage. 
As we have said that there was a real 
necessity for payment for the two tran- 
sactions evidenced by Ex. 4, at p. 3 of the 
second part of the paper-book and Ex. A at 
p. 82 of the second part of the paper-book 
that there wore many debts due to Bbag- 
banEam and NarsinghPaudoyand it does 
not appear that there was such a high 
pressure from these two creditors as 
would justify those high rates of interest 
at which the sums were borrowed. The 

IS. Nazir BeRum v. RngbunatB Singh, 1919 P ® 
12=50 IC 131=46 I A 145=11 All 571 
(PC). 
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S.K. Ghose.J— This is a r,ottevsPafconb 
appeal from a decision of K. C. Mitter. -T.. 
and it raises a question witli regard to 
the interpretatioD of S. 18, 15ongal Muni-, 
cipal Act 193.1. The question is who- 
thor in suh-s. (l) of S. 18. Cls. (l) and 
(2) are to ho read conjunctively or dis-| 
junctivoly: in other words, «vhotlier whoni 
the Local Gcverninont takes action under| 
Cl. (l) of siib-s. (1) it is at the same 
time bound to take action under Cl, (2). 
Mittev. J., agreeing with the trial Court 
and disagreeing with the first appellate 
Court, has held that the clauses are to' 
bo read disjunctively. That view is chal- 
lenged in this Letters Patent appeal. 

The appeal arises out of a suit for a 
declaration that the preparation of the 
electoral roll of the Garulia Municipality 
was contrary to the provisions of S. 18. 
It appears that the plaiutilT has been 
entered as a voter in a certain ward 
of this Municipality. By Notification 
No. 7017-M of i4th December 1933 the 
Local Government acting under sub-s. (l) 
of S. 18 increased the number of Com- 
missioners from 10 to 12 and by a fur- 
ther notification of the same date it fixed 
the number of appointed Commissioners 
at five with the object of securing pro- 
per representation of tho jute and cotton 
industries thoreio. It appears further 
that by a separate notification the Local 
Government in the exercise of its power 
under sub-s. (2) of S. 24 directed tbo 
pi-eparation* of electoral roll in Form A, 
and accordingly the electoral roll was 
prepared. It included tho names of all 
voters connected with the juto and cot- 
ton industries as well as of thoso not so 
connected. The contention of the plain- 
tiff-appellant is that as the Government 
increased the number of appointed Com- 
missioners to five under Cl. (l) it was 
bound to direct the preparation of a 
special electoral roll of non-industrial 
voters under Cl. (2), and that such elec- 
toral roll not being prepared tho election 
could not proceed on tho basis of the geno- 
ral electoral roll. This is a point whioli 
was argued before Mitter, J., and having 
perused his judgment and listened to 
the arguments on both sides, we may say 
at once that wo are in entire agreement 
with tho opinion of our learned brother. 
The points may be briefly indicated ; It 
is noteworthy that the word "may" oc- 
curring in tho first part of sub-s. (l) of 
S. 18 governs Cl. (l) as also Cl. (2) in 


1936 

only cviaonco with reference to those 
two transactions is to ho found at p. 44 
of tho first part of the paper-hook. wlucii 
is tho evidence of one Jangi Ram who is 
the gomastha of tho tirrn of Chaban Ram 

Goga Ram. Ho says this ; 

TUo interest in Ex. 4 wasO for cent per 

annum But I know that rope.ated 

demand:^ were made by the maliks tor the 
money at the time that Darosa B.i/.ir was soul. 
Demands were made at our <hop where Jadu* 
iiaih and Mahabir I'rosad u.^od to come. 

It does not appear that demands had 
been made through Court till the institu- 
tiou of this suit, so as to justify the borrow, 
iog at a high rate. In these circumstances 
the decree of the Subordinate Judge 
must be varied by granting the usual 
mortgage decree for a sum of Rupees 
7,092-0-9 with simple interest at the 
rate of IS per cent per annum up to 
the date of three months from now. If 
the mortgage money be not paid with 
interest thereon by that date tho mort- 
gaged properties will bo sold. The costs 
will be costs in proportion throughout. 
After the date fixed for redemption the 
interest will run at the rate of 6 fsix) per 
cont per annum until realization. Liberty 
is given to the appellant to mention to 
this Court about the continuance of the 
receiver even after the decree is signed 
in this case. 

Patterson. J. — I agree. 

M.N. Decree varied. 
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Mc'krrji, Ag. C. j. and S. K. Ghose, J. 

Aparna Prosad Cfiitndcr— Plaintiff — 
Appellant. 

V. 

Chairman, Garulia Municipality, and 
another Defendants — Respondents. 

Letters Patent Appeal No. 10 of 1935, 
Decided on 17th December 1935. against 
judgment of R. C. Mitter, J., D'. 5th 
March 1935. 

Bengal Municipal Act (1932), S. 16 (1). 
CU. (1 and 2)~CU. 1 and 2 are disjunctive, 
I. e., action under one clause alone can be 
taken. 

In sub-s. (1) of S. 18, Cls. (1) and (2) arc lo bo 
read not conjunctively but disjunctively ; in 
other words when the Local Government takes 
action under Cl (1) of sub-s. (1) it is not at the 
same time bound to take action under Cl. (2) 

„ [P 123 021 

Kumar Mukherji and Phani 
Bhusan Chakravarty—fov Appellant. 

Atul Chunder Gupta and Uma Sankar 
iiOrkar (or Respondents. 
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other words, it is optional with the Local 
Government, to take action under Cl. (l) 
and it is also optional with the Local 
Government to take action under Cl. (2). 
There is nothing to indicate that, where 
Government does take action under 
Cl. (l) it is bound to proceed to take ac- 
tion under Cl. (2), as ilitter, J., has 
pointed out. If the contrary had been 
the intention of the legislature one would 
expect the words "and shall” to occur be- 
fore the first word "provide” in Cl. (2). 

The second point is that the third pro- 
vision, which is in tlie words "and the 
Local Government may further provide 
for election by general electorates in any 
portion of such Municipality”, applies not 
merely to Cl. (2J, but also to Cl. (l). 
This is confirmed not only by the posi- 
tion of the clause I have nuoted, but also 
by tbo re-appearnnee of the word ‘ may” 
going to show that it is an independent 
provision which applies not to only one 
of the two clauses aforesaid, but to both 
of them. Therefore it follows that if the 
Government chooses to take action under 
Cl. (l) it may further provide for election 
l)y general electorates, and it may also do 
tbo same thing if it chooses to take action 
under Cl. (2) or if it chooses to take ac- 
tion under both the clauses. There has 
been some argument as to the word ‘por- 
tion.” it has been contended for the ap- 
pellant that the expression “portion of 
such municipality" docs not refer to a 
local area; hut this is inconsistent witli 
the definition of the word "municipality” 
occurring in S. 3, sub-s. (34) which shows 
that tlio word means "any place in 
which tliis Act, or any part thereof, is in 
force.” 

The next point is that Cl. (l) of sub- 
s. (l) of S. 18 contains two separate pro- 
visions under either of which action can 
be taken namely, first, that the Govern, 
ment may increase the number of ap- 
pointed Commissioners beyond tbo pro- 
portion mentioned in S. 16 and secondly 
that the Government may constitute 
industrial constituencies. The learned 
advocate for the appellant in this Court 
appeared to us to argue that Cl. (2) 
would be a necessary corollary to Cl. (1) 
because if industrial constituencies were 
formed it would be necessary also to form 
electoral constituencies for the represen- 
tation of inhabitants who were not 
directly connected with industries. This 
argument may have some force; but, on 
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the other hand, where action is taken on 
the first part of Cl. (l), i. e. where the 
only action taken is to increase the uum. 
her of appointed Commissioners, as has 
been done in the present case, it is diffi. 
cult to sec how the argument on the basia 
of the corollary applies. The Govern, 
ment may only increase tbo number of 
appointed Commissioners and it may fur- 
ther provide for election by a general 
electorate and that may amount to the 
representation of all the inhabitants. 
There has been some argument about 
double representation as Mitter, J. has 
pointed out. That is a question of policy 
but it may be pointed out that double 
representation is not so objectionable as 
non-representation. 

Then it is pointed out that the electo- 
ral roll was not specifically prepared 
under S. 18, sub-s. (3), and it is contended 
that it is a self-contained section. It is 
.apparent that S. 18 is an exception to 
S. 16. In terms it is so; and it does pro- 
vide a self-contained rulo for the prepara- 
tion of electoral rolls under certain cir- 
cumstances. But, as Mittev, J. has poin- 
ted out, the circumstances may be such 
that tlio same set of rules framed by the 
Local Government will apply to S. 16 
or to S. 18. In tlie present case rules 
have been actually framed under S. 24, 
sub-s. (2) and thor-o is no reference either 
to S. 16, sub-s. (1) or to S. 18, sub-s. (2). 
The argument therefore has no force. 
There is no reason why wo should tab© 
a view of S. 18 different from that taken 
by Mitter, -T, The appeal will, therefore, 
be dismissed with costs. 

Mukerji, Ag. C. J. — I agree. 

M.X. Appeal dismissed. 
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:4asim Alt, J. 

Osman and anotho — Accused Peti- 
tioner'. 

V. 

Emperor — Opposite Parts'. 

Criminal Revu. Nos. 157 and 153 of 
1935, Decided on 3rd April 1935. 

(®) Criminal trial— Order of Civil Court 
determining right*— Criminal Court canno 
re*adjudicate. 

In tho faco of tho order of the civil Court; dc- 
termining the rights it is not open to the crimi- 
»al Court to adjudicate upou them q jj 

(b) Criminal trial— Trespass-Owner ge|* 
ting actual possession of lands under U- » 
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Bakhal Das v. Indulala Dasc 
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S, 35. Civil P.C. -Person dispossessed can- 
not remove crops though grown by h>m. 

After the real owner gets actual possession of 
the lands through the eivil Courts 

cal Tenancv Act. S. 2i3 If) read with O. 21. K. 

55. Civil P.'C. the person dispossessed becomes 
^ trespasser and cannot ‘emovo the crops 
though grown by him. ^ 

S. C. Talukdar and Kiran Mohan 


Registration Act (1908). S. 17 -Memoran- 
duxn evidencing completed transaction an 
not bargain of equitable mortgage need not 
be registered. 

Memorandum which is a part of the transac- 
tion evidenciug an c.|uitablo mortgago by de- 
posit of title deeds and is only iho record of a 
completed traiisietion and does not constitute 
a bargain as to the dcpO'it of title deeds docs 
not ro luiro rocistration. [P C aj 


’Sarko ) — for Petitioners. 

Madan Mohan Malholra — for tbo 
Crown. 

Order. — It appears from the records 
of the two cases that the right, title and 
interest of the petitioner Osman in ro- 
vision case 157 and that of tbo peti- 
tioner Badsha in the other revision case in 
the disputed plots were extinguished by 
thoauction s.ilesat which KhandaSuodari 
Debi purchased them. The trying Ma- 
gistrate bus found that the complainant 
in the two cases grew the crops which 
were removed by the accused petitioner. 
The learned Sessions Judge has not rever- 
sed the findings of the trying Magistrate. 
Even if it be assumed that the accused 
grew the crops, they, being trespassers, had 
DO right to remove them after the real 
owner got actual possession of the lands 
through tlio civil Court in pursuance of 
the orders of the civil Court under Cl. 6 
(iii), S. 26.F, Ben. Ton. Act read with 0. 21, 
R. 35, Civil P. C. The writs of possession 
issued by the civil Court clearly show 
that possession of the whole of the dis- 
puted lands was delivered to Debendra 
Chandra Lahiri, one of tho co-sharer 


Sara! Chandra Bamk, llajendra Bhu- 
san Dakthi, Panchanan Ghosal, {in No. 
1064), Rajcndra Chandra Ouha, Bepin 
Chandra Bo-^e and Mahcndra K. Ghnse 
{in No. 165.))— for Appellants. 

AbinadiChandra Ghosc, Jali^ Chandra 
Gnha {in No. 1064), and Rajcndra Bhn- 
san Bakshi (f« No. 1G59) — for Respon- 
dents. 

Judgment. — Tlie plaintiff in the suit 
out of which this appeal 1ms arisen, 
prayed for the enforcomenb of an equita- 
ble mortgago. The plaintiff's case was 
that defendants 1 and 2 executed a hand- 
note in her favour on 30th March 1932 
and on the same date deposited title 
deeds of certain properties as security 
for the loan on the hand-note, thus creat- 
ing an equitable mortgage in her favour. 
A memorandum was said to have been 
executed by the defendants 1 and 2 evi- 
dencing the fact of tho deposit of title 
deeds. The case of the plaintiffs was that 
the memorandum e.xecutod by the defen- 
dants 1 and 2 had somehow passed into 
the bands of defendants 4 and 5 who 
it was alleged bad succeeded in obtaining 


landlords without any objection from the 
other co-sharcr landlords. In the face of 
the order of the civil Court it is not open to 
the criminal Court toadjudicateupon tho 
rights of the landlords as between them- 
selves. The petitioners were therefore 
rightly convicted. The rules are accord- 
ingly discharged. 

Rules discharged. 
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a collusive mortgage bond executed by 
defendants 1, 2 and 3 in their favour on 
16th December 1932 It is necessary 
to mention in this connexion that tho 
properties covered by the title deeds do- 
posited by defendants 1 and 2 ou 30bh 
March 1932, were the same as those 
hypotbeoatod by the three defendants 
1, 2 and 3 in the mortgage deed executed 
by them in favour of defendants 4 and 5 
on 30th March 1932. The claim of the 


Guea and IBahtley, JJ. 

Rakhal Das Chattopadhaya and an- 
cthei — Defendants 4 and 5— Appellants. 

V. 

Indubala Basu and others — Respon 
dents. 


Appeals Nos. 1064 and 1659 of 1934 
and R. 1232 (S) of 1934. Decided on 10th 
January 1935. against appellate decree* 

24.Pargana3. D/. 

5th and 6tb April 1934. 


plaintiff in the suit was at first resisted 
by defendants 1, 2, 4 and 5 in the suit: 
bat in view of the events that subse- 
quently happened, it is not necessary for 
the purpose of this appeal to consider 
the case of tho defendants other than 
defendants 4 and 5. These defendants 
asserted tha,t a mortgage by defendant 1 
of an undivided share of property be- 
longing to a joint family governed by tho 
Mitaksbara school of Hindu Daw was in- 
valid in law ; further that thoro was 
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partition amongst defendants 1 and 3 
(husband and wifo) and their co-sharers, 
liy virtue of which defendant 3 (the wife) 
acquired interest jointly with defendant 1 
in respect of one of the items of property 
of which tlie title deeds were deposited 
with the plaintitf, on 30th March 1932. 
As to the nature of the transaction in 
favour of the plaintiiV, it was pleaded in 
defence by defendants 4 and 5 that the 
memo referred to by the plaintitT in her 
plaint, did not and could not constitute 
and create any equitable mortgage : that 
it was inadmissible for want of registra. 
tion, and further that as the memo, con- 
stituted the bargain between the parties, 
no oral evidence of the transaction was 
admissible under the law. The case for 
the defence was that the memo, bad been 
suppressed by the plaintiff with an ob- 
ject, and a false statement was purposely 
made that it had passed into the hands 
of the defendants. The contesting defea- 
dants asserted that the mortgage in their 
favour executed by defendants 1, 2 and 3 
on 16th December 1932 was a valid mort- 
gage, and should prevail over the eqaita- 
ble mortgage by defendants 1 and 2 in 
favour of the plaintiff and alleged to have 
been created on 30th March 1932. The 
Court of first instance dismissed the plaint 
as against the defendants 4 and A. On 
appeal by the plaintiff, the learned Ad- 
ditional District Judge, 24 Parganas, re- 
versed the decision of the trial Court, 
and passed a preliminary decree in favour 
of the plaintiff on the footing of an 
equitable mortgage ci-oated in her favour 
by tho defendants 1 and 2, directing the 
sale of tho mortgaged properties specified 
in the plaint, on failure to pay the movt- 
gage debt within the period of grace 
allowed by the Court. The defendants 4 
and 5 appealed to this Court. The 
<luestions raised in support of this appeal 
on evidence in the case, and on the find- 
ings arrived at by the Courts below, were 
many and various, in view of the different 
matters in controversy between the par- 
ties concerned ; the plaintiff on the one 
hand and tho contesting defendants 4 
and 5, the appellants in this Court, on 
the other. The main points, however, 
which arise for consideration are two in 
number ; and we proceed to deal with 
them. 

1. In view of the pleadings of the 
parties, the memorandum the contents of 
which were proved by evidence and re- 
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gard being had to the conclusions arrived 
at by the Court of appeal below on mate- 
rials placed before the Court, we are 
definitely cf. opinion that the memoran-i 
dum which was a part of tho transaction! 
evidencing an equitable mortgage by de- 
posit of title deeds, was only the record 
of a completed transaction, and did not 
constitute a bargain as to the deposit ol 
title deeds. The memorandum as such 
did not require registration, and the 
learned Judge in the Court of appeal be- 
low was right in holding that oral evi. 
dence as to the deposit of title deeds was 
admissible in evidence. Evidence was 
rightly admitted on this part of the case ; 
and the conclusions on evidence arrived 
at by the Judge have to be accepted by 
us. There was, in the above view of 
the case before us, an equitable mort- 
gage created by defendants I and 2 in 
favour of the plaintiff. On 30th March 
1932, by deposit of title deeds; and the 
mortgage thus created was operative to 
the extent of the interests in the pro- 
perties to which, the mortgagors, defen- 
dants 1 and 2, had title, and to that 
extent only. The mortgagee could not 
claim any title higher than the one the 
mortgagors had in the different items of 
property covered by the title deeds de- 
posited with the plaintiff. 

2. The question that arises for consi- 
deration next, is whether the plaintiff 
could be allowed to have a mortgage 
decree against property which was own- 
ed by defendants 1 and 3 jointly, by 
virtue of a partition between the mem. 
bers of a joint family governed by the 
Mitakshara School of Hindu law. The 
fact of tho partition was clearly esta- 
blished, and has been found by the 
Court of appeal below. On the terms of 
the partition deed Ex. B, in the case, it 
was beyond controversy, and it was de- 
finitely held by the trial Court, that the 
property which was the subject of the 
equitable mortgage by defendant 1 was 
allotted on partition to the defendants 1 
and 3 jointly, their share having been 
left undefined and undetermined. De* 
fendant 3 was not a mortgagor so far as 
the equitable mortgage in suit was con- 
cerned. On the materials on the record 
and on the conclusions arrived at by the 
trial Court referred to above, which have 
not been reversed by the Court of appeal 
below, the plaintiff was not entitled to 
get a mortgage decree in respect of pro- 
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perties Ka, Klia and Ga of the plainfe. so 
as to bind the interest of defendants 
who was no party to this e-imtablo 
mortgage in favour of the plaintitf. the 
decree as passed by the Court of appeal 
below cannot therefore bo upheld. In 
the above view of the case before us. and 
119 a result of the decision arrived at by 
us. as indicated above, this appeal must 
he’ allowed, and we direct accordingly. 
The decree passed by the learned Addi- 
tional District Judge, in the Court of ap- 
peal below, is varied to this extent, that 
in defaullt of payment of the decretal 
amount with interest at the rate men- 
tioned in the handnote executed by the 
defendants 1 and 2 in the plaintiff's 
favour on 30th Alar^h 1932, and there- 
after at 6 per cent per annum until rea- 
lization, the right, title and interest of 
defendants 1 and 2 in the mortgaged 
property specified in tlie plaint will be 
sold for realization of the decretal debt, 
and that the right, title and interest of 
defendant 3 in the mortgaged pro- 
perty existing at the time of the mortgage 
in favour of defendants 4 and 5 on IGth 
December 1932 will not be affected by 
such a sale. In the ciroumstaocos of the 
case wo make no order as to costs. The 
parties are to bear their own costs 
throughout the litigation including the 
costs in this appeal. 

M.N. _ Appeal alloxced. 
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R. C. Muter. J. 

Indra Chandra Bagk Or$. — Appellants. 

T. 

Hiralal Bong A Ors. — Respondents. 

Appeal No. 1825 of 1933, Decided on 
12th December 1935. 

(a) Promittory Note— Insufficiently stamp- 
ed— Promiitory note inadmissible in evi- 
dence Plaintiff can sue on implied promise 
to pay, whicb is independent of promissory 
note. 

If a promissory note is not admissiblo in evi- 
dence on account of it being insufficiently 
stamped, the plaintiQ is entitled to sue on a 
cause of action which is independent of pro- 
missory note. It is not necessary that there 
should bo ao independciit express contract 
prior to the exeention of such a promissory 
note. The fact that the money has been lout 
Implies a promise to repay it, and the plaintiff 
in such a case has a cause of action on the im- 
plied promise, which is independent of the nro- 
missory note : 89 0 IV 2^ 1236 and S 4 Vo 
1483 of 1933. Foil [P 128 01] 

C ®c*"i^** Money Lenders Act (7 of 19331, 
* '‘*‘‘,** presumption that 

rate of interest exceeding 25 per cent is ex- 
cessive— It does not forbid Court to grant in 


any circumstance interest at rate more than 
25 per cent, in case of loan given belore 
passing of Act— Lender can rebut presump- 
tion by evidence- 

Section *5 onJy raise? a presumption ta;vt a 
rate of inierosc'eNceodio^ per cent is oxccs* 
sive and that the transaction was harsh ami 
unconscionable and is substauti.iHj unfair. ^ It 
does not say that if any loan before the passini^ 
of the Act was t;iven, the Cv^urt «baH not in 
any circumstances allow interest at a rate more 
than io per cent per month, it the loan is un- 
socuroJ. The section rainos a presumption cl 
(act which the lender can hv evidence rebut. 

[P12^C2) 

(c) Second Appeal— Question of law — Suit 
for recovery of money — Point that claim for 
interest should be limited to 23 per cent by 
reason of S. 3, Bengal Money Lenders Act is 
not pure question of law. 

A point that the claim for interest iu a -u'" 
for recovery of money, should be limited to 2’> 
per cent, by reason of provisions of S. 3, Bengal 
Money Lenders Act, is not a pare (luestiou cf 
law because it involves the determiuatiou of a 
question of fact to bo decided iu evidence which 
may be led by the creditor to rebut thopn.' 
sumption arising under S. 3 and cannot I o 
allowed to be raised for the first time in socon<l 
appeal. [V 12S C 2i 

(d) Bengal Money Lenders Act (7 of 1933} 
S. 3 — Whether S. 3 applies to case where 
decision of trial Court was given before pas* 
sing of Act — Quaere. 

Quaere — Wbothertbe provisions of S. 3, Bengai 
Money Lenders Act can be applied to a case 
where the decision of the trial Court was givoa 
before the Act came into force : 30 C M' N 1213 

[P 126 C 2] 

G. 0. Sen, Divijendra Krishna Duti 
and Diswa Nath Naska) — for Appellanti^. 

A. No Bose, Batncndra Mohan Mazntn 
dar and Abinash Chandra Ghosc — for 
Kespoudents. 

Judgment.— The appeal is on behalf 
of deiendants 3, 4 and 8 in a suit insti- 
tuted by the plaintiff to recover from 
them and other defendants a sum of 
Es. 800. The Court of first instance 
passed a decree against the other defen- 
dants but dismissed the suit against do- 
fendants 3, 4 and 8 ; but the lower ap- 
pellate Court has modified that decree 
and has given a decree to the plaintiii 
against all the defendants, heaoe this ap- 
peal by defendants 3. 4 and 8. The plain- 
tiff came to Court with a case that the 
defendants borrowed from him a sum of 
Es. 400 on 31st January 1930. On that, 
date the defendants executed a promis- 
sory note in favour of the plaintiff, but 
the said promissory note being iasufii- 
ciently stamped has not been admitted 
m evidence. The plaintiff accordingly 
based this case on the original considera. 
tion. The Court of appeal below has 


Il’S Calcutta Inmu v. Hiralal RoNG(li. C. ilitter. J.) 


1936 


found that a sum of Rs. 400 was in fact 
laken as a loan by all the defendants 
from the plaintiff. This finding has been 
•rrived at by the lower appellate Court 
independently of the promissory note as 
the lower appellate Court has expressly 
stated at lino 10, p. 5 of the paper-book. 
iJr. Sen on behalf of the appellant has 
:.tised two points before me, namely, 
'’l) that the promissory note being out of 
tbo way, the plaintiff' cannot sue inas- 
much as the advance of tbo money and 
the execution of the promissory note 
were contemporaneous: and (2) that the 
Court below ought not to have granted 
interest at a rate more than 25 per cent, 
the stipulation in the pomissory note be- 
ing at the rate of 75 per cent per annum. 
Regarding the first point I do not find 
any substance in it. It has been laid 
down in this Court that if a promissory 
Doto is inadmissible in evidence on ac- 
count of it being insufficiently stamped, 
tbo plaintiff is entitled to sue on a cause 
of action which is independent of pro- 
missory note. 

It is not necessary that there should be 
■au independent express contract priorto 
the execution of such a promissory note. 
The fact that the money has been lent im- 
.plies a promise to repay it, and the plain- 
jtiff in such a case has a causeof action on 
the implied promise which is indepen- 
dent of the promissory note. This is the 
view which has been taken in 39 C W N 
1235 (11, and that is also the effect of my 
oudgraent pronounced in Second Appeal 
No. 1483 of 1933 (2), delivered on 16th 
August 1935. For this reason I overrule 
the first contention of Mr. Sen. In sup- 
port of bis second contention Mr. Sen 
relies on tbo provisions of S. 3, Bengal 
Money Lenders Act of 1933. Before 
dealing with this point, it is necessary to 
state the following facts: the plaintiff's 
dues at the date of the suit came up to 
Rs. 1,150 on a calculation of the interest 
at the rate of Rs. 75 per cent per annum, 
but he gave up his claim for Rs. 350 and 
he limited bis claim to a sum of Rs. 800 
only, that is to say Rs. 400 on account of 
principal and Rs. 400 on account of in- 
terest. The loan was taken before the 
Bengal Money Lenders Act came into 

1, p'ast BoDRal Ooaimercial Bank Ltd. v. 8a- 

rendra Narayan Laba, (1035) SO 0 W N 

1235. 

2. Mohataboddin Mia v. Llahammad Najir 

Joddar, Second Appeal No. 1433 ol 1033, de- 
cided OD IGtb .\tigust 19S5. 


force. The judgments of both the Courts 
below were pronounced before the said 
Act came into force. Accordingly there 
is no indie ition of this point in any of 
tbo judgments for the obvious reason 
that it was not raised in the Courts be- 
low and could not have been raised be- 
cause the Act came into force after the 
judgments. Mr. Sen urges that the claim 
for interest ought to be limited to 25 per 
cent per annum. I am unable to give 
effect to his contention for this reasen 
that even if S. 3, Bengal Money Lenders 
Act, is applicable to the facts of this case, 
which I doubt very much, because S. 3 
only raises a presumption that a rate of 
interest exceeding 25 per cent, is exces- 
sive and the transaction was harsh and 
UDCouscionablo and is substantially un- 
fair. That section does not say that if 
any loan before tlie passing of the Ben- 
gal Money Lenders Act was given, the 
Court shall not in any circumstance al- 
low interest at a rate more than 25 per 
coot per annum if the loan is unsecured.! 
This section raises a presumption of faotj 
which the lender can by evidence rebut. 
The point therefore which is raised for. 
the first time, is not a pure question of. 
law because it involves the determina-' 
tioD of a question of fact to bo decided 
on evidence which may be led by the cre- 
ditor to rebut tbe said presumption. This 
the plaintiff bad no opportunity to do. 
For this reason I am unable to allow Mr. 
Sen to urge this point here. 

I also very much doubt whether the 
provisions of S. 3 can be applied to a 
case where the decision of tbe trial 
Court was given before the Bengal 
Money Lenders Act came into force. 
This is tbe view taken with regard to 
S. 4, Bengal Money Lenders Act, by a 
Division Bench of this Court in 39 C W 
N 1213 (3). and I am of opioion that the 
reason given in that judgment for not ap* 
plying tbe provisions of S. 4 to a case 
whore the loan had, been incurred be- 
fore the Act came into force, and the de- 
cision of the trial Court was given before 
the Act came into force, is equally ap- 
plicable to a case where the provisions 
of S. 3 are involved. For these reasons 
I hold that the decree passed by the 
lower appellate Conrt is correct and this 
appeal must be dismissed with costs. 

r.m./b.K. Appeal dismissed. 


irojendra Kumar Dutt Boyj- 

Ira Cbakraburty, (19 95) 39 OWN 1213. 
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R. C. Mitter. J. 

Nanda Kumar Pawi?— Auction-pur- 
.chaser— Petitioner. 

V. 

Sourendra Nath Ghose and another 
Opposite Parties. 

Civil Rule No. 1304 of 1935, Decided 
on 6th January 1936, from order of Sub- 
Judge, Jessore, D/- 6th September 1935. 

Waiver— Benefit t» sole person can be 
waived but not when it Is for protection of 
another or based on public policy— Deposit 
inadequate— Zamindar cannot waive it by 
giving consent. 

As a general rule it is no doubt true that a 
person can wai?6 a benefit intended solely lor 
him» and it would make no difference whether 
such benefit is conferred on him by contract or 
by statute. It is equally well settled that if 
such a provision made in a statute, though for 
his benefit, is also inteoded for the benefit of or 
protection of the interest of others or is based 
on public policy, there can be no scope for the 
application of the principle of waiver. By a 
sale of a patni under the regulation the auction 
purchaser acquires very valnable rights. Hence 
there Is no scope for the application of the 
principle of waiver in applying 8. 14-A of the 
Patni Regulation and the more statement by 
the zamindar that he has no objection to set 
aside tho sale will not cure the illegality of 
shortage of deposit. 190 G I, 2] 

Mnkherjee and Kshetra Nalh Chatter- 
jee for Kshitindra Kumar il/iffer— for 
Petitioner. 

Panchanon Ohose and Joygopal Ghose 
— for Opposite Parties. 

Order. — The petitioner before me is 
the auction*purchaser of a patni sold 
under the provisions of Kegn. 8 of 1819. 
The only question involved in this rule is 


gds. in the Collectorate for enabling him 
to set aside the sale under the provisions 
of S. 14-A of the said Regulation. The 
auction-purchaser having opposed his 
prayer the Collector made a reference to 
the learned Subordinate Judge. 

It is admitted that tho deposit made 
by the defaulting patiiidar has fallen 
short by a certain amount, namely the 
amount due on account of interest from 
tho date of tho sale to the date of de- 
posit. Having regard to my decision in 
the case of 39 C W N 516 (0 which has 
since been approved by a Division Bench 
in Civil Revision No. 934 of 1934 decided 
on 24th May 1935, it is conceded by the 
opposite party 1, that the above men- 
tioned shortage in the amount deposited 
would ordinarily be fatal to his prayer 
for setting aside the sale, but it is con- 
tended on his behalf that as the zamindar 
has consented to the sale being set aside, 
it should be held otherwise. To be more 
precise the argument is that the deposit 
required under Cl. (b) of S. 14-A being 
intended for the benefit of the zamindar 
it is open to the zamindar to waive the 
requirements of the said clause, and as in 
fact he has waived the same by giving his 
consent to the sale being set aside, the 
Court should ignore the deficiency in the 
amount deposited. On the application 
which was made on l3th June 1935 by 
the defaulting patnidar to the Collector 
for setting aside an authorized agent of 
the zamindars made an endorsement to 
the following effect: “I have no objec- 
tion to the sale being sot aside. D. N. 
Rov Chaudhurv. R. A. for zamindars.” 


whether the learned Subordinate Judge, 
to whom a reference was made by the 
Collector under S. 14.A, Cl. 5, of the 
Patni Regulation, was justified in setting 
aside the sale under the provisions of 
S. 14-A of tho said regulation. The 
opposite party 1 who was the patnidar 
defaulted in paying the patni rent for the 
year 1341 B. S. The Mukherjees who are 
the zamindars, through their manager, 
their estate being under the charge of the 
Court of Wards, applied to the Collector 
for sale under the Regulation on 16th 
April 1935. In the said application the 
claim made on behalf of the zamindars was 
laid at Rs. 527-15.5 gds. On 15th May 1935 
the Colleotor held the sale and at that 
sale the petitioner purchased the patni. 
On 18th June 1935 tho defaulting patni- 
Jar deposited the sum of Rs. 560-15-5 

1986 0/17 & 18 


The learned Subordinate Judge distin- 
guished 39 C W N 516 (1), on the ground 
that the zamindar had not in that ease 
consented in writing” to tho sale being 
set aside. No doubt in that case the 
zamindar had not consented in writing, 
but in this Court his advocate had in 
(act said that he had no objection to tho 
sale being set aside. The learned Sub- 
ordinate Judge has dealt with the case 
before him in tho following way. I quote 
the words: 

It is true that the interest up to date of 
deposit {from the dale of sale) has not boon' 
deposited. But this amount was required to bo 
paid for payment to the zamindar. If the 
zamindar says that begot the amount either 
expressly or impliedly I think that the non- 
payment of the am ount in Oourt would not 

1. Jotindra Mohan Ohandhury v. Bridhi Daveo 

Bibi, (1935) 39 0 W N 51C. ••• 
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matter. If it had leen deposited, the zamiodar 
would have taken it. If the zamiiidar says 
that he has got it that is enough compliance 
wnb the provisions of S. 14-A of the P*tni 
Regulation. The z-imindar by giving his con- 
sent 10 the sale being set aside said in sub- 
stance that all payments required to be made 
for setting aside of the sale have been made. 

This is the ratio oq which the learned 
Subordinate Judge purports to make his 
order by which be has set aside the sale. 
I do not quite follow the learned Subor- 
dinate Judge. Whether the receipt of 
payment out of Court by the zamindar 
from the defaulting patnidar within thirty 
days of the sale of any amount covered 
by Cl. (b), S. 14-A would dispense with 
the deposit of the same in the Collecto- 
rate is a question which need not be con- 
sidered in this case. All I say for the 
present is that for the consideration of 
the said question the marked difference 
between that clause and sub-s. 1, Cl (b) 
O. 21. R. 89. Civil P. C.. will have to be 
considered. But in this case before me 
there is no allegation or proof that any 
amount was paid by the defaulting patni- 
dor to the zamindar amicably i. e., out of 
Court, within thirty days of the sale. In 
such circumstances and where the auction- 
purchaser is a stranger, even if the zamin- 
dar were to say expressly that "all pay- 
ments required to be made for the setting 
aside of the sale have been made” the 
Court or the Collector, as the case may 
be, would not be right in setting aside 
the sale, if in fact the money deposited in 
the Cnilectorate or the money paid to tlie 
zamindar amicably plus the money de- 
posited, fall short of the amounts re- 
quired to be put in under S. 14. A, I am 
here assuming that payment to thezamin- 
dar amicably of the money required to be 
deposited under Cl. (h), S. I4.A is a suffi. 
cient compliance. Theauctioo-purebaser 
bad acquired a valuable right by his pur- 
chase and in my judgment the views of 
the zamindar on the question of law or 
the question of rights of the auction- 
purchaser — it amounts to that — ought not 
to influence the decision of the Court in 
favour of the defaulting patnidar. 

This leads mo to the question of waiver 
raised before me. As a 'general rule it is 
'do doubt true that a person can waive a 
jbenebt intended solely for him, and it 
jWould make no ditTerence whether such 
beneht is conferred on him by contract 
or by statute. It is equally well settled 
that if such a provision made in a statute 
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though for bis benefit, is also intendeo 
for the benefit of or protection of the 
interest of others or is based on public 
policy, there can be no scope for the 
application of the principle of waiver. 
By a sale of a patni under the regdlai 

tion the auction-purchaser acquires very 
valuable rights. Before the introduc- 
tion of S. 14. A in the Regulation by 
the recent amendment the rights acquir- 
ed by him could not have been challeng- 
ed except in the manner provided for in 
S. 14. S. 14. A by providing another 
mode for setting aside a sale has to a 
certain extent encroached upon the rights 
which be enjoyed before. That section 
can be looked at from another point of 
view also. The limitations prescribed in 
that section, e. g., the time for deposit 
and the amount also, are intended for 
the protection of bis interest. In this 
view of the matter I do bold that there 
is no scope for the application of the 
principle of waiver. On the facts also I 
hold that no case of waiver by the zemin- 
dar has been established. The zamin- 
dar s authorized agent simply stated that 
the zemindars had no objection to the 
sale being set aside. The zemindars 
have not admittedly received payment of 
the interest on the arrears from the date 
of sale to the date of deposit, and there 
is nothing on the record to show that 
they have given up their olaitn to such 
interest. 

The rule is accordingly made absolute, 
the order of the learned Subordinate 
Judge is set aside and the sale confirmed. 
As the case is a hard one for opposite 
party 1, I direct the parties to bear their 
respective costs throughout. 

M.N./tt.K. Hule made absolute. 
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McNair, J. 

Abdul Alim — Defendant — Appellant. 

V. 

Abdul Sattar — Plaintiff — Respondent. 

Appeal No. 1192 of 1932, Decided on 
5th April 1935, from appellate decree of 
Sub.Judge, Third Court, Comilla, D/- 
29th February 1932. 

Transfer of Property Act (1882), S. 54^ 
Unregislered kobala, purporting to transfer 
immoveabie property of value of less thaiv 
Rs. 100, is admissible in evidence for colla* 
teral purpose of showing nature of posses** 
sion, although it does not confer title. 

The rofercDco Id 8 . 40, Kogistratioa Aot» is* 
not applicable to the provisions oi 6 . 64, T. P* 



ABDCL Aliu V. ABDUL Sattar (McNair, J.) 


J936 ABDCL Alim v. Abdul l. 

Act S, 40 <10^5 not mike a docament purporting 
to transfer a. Ungihle inimoveaMo propertr of 
,a1ueofks5 than 100 2] 

doDCd. ^ 

An unro 2 istered ko^ala purporting to trans- 
fer immoveable property of value of less than 
Rs 100 does not come within the terms of l< . 
Registration Act, and the provisions of S. 49 
of the Act do not apply to such a case. Such a 
docament therefore although it does not confer 
title is admissible in evidence for the collate- 
ral purposes of showing the nature of posses- 
sion : 1021 Mad 337 and 1923 All 72G. Foil--. 
1929 P G 269, Disling. [P 131 U 2J 

Syed Farhal Ati^tor Appellant. 

Sudhir E. Kastgir—iov Respondent. 
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whether an instrument of sale of tangi- 
ble immoveable property of a value loss 
than Rs. 100 must be treated ns being 
compulsorily registrable as coming with- 
in the provisions of S. 17, Registration 
Act. 

A Full Bench of the Madras High 
Court in 44 Mid 55 (l) and a Full Bench 
of the .Allahabad High Court in 50 All 
986 (2), have held that however illogical 
it may seem the words used do not in-, 
corporate tlie provision of the Transfer; 
of Property .Act into S. 17, Registration 
Act, and the result is that the reference' 


Judgment. — This is an appeal from a 
decision of the Court of the Subordinate 
Judgs, 3rd Court, Tipperah, allowing an 
appeal from the Court of the Munsif 
Kasha, which dismissed the plaintiffs 
suit. The question for determination is 
the title to a plot of land which origU 
nally belonged to Jainuddin and which 
the plaintiff bought from his three sons 
in Magh 1335 13. S. The defendant 
claims it ou the ground that Jainuddin’s 
widow and son mortgaged the land to 
him and put him in possession in lisu of 
paying interest, and finally sold it to 
him in 1320 B. S. The kobala by which 
this sale was effected was not registered 
and the learned Munsif in the trial 
Court held that it was inadmissible in 
evidence as a title deed, but could be 
admitted to sliow the nature and cha- 
racter of the defendant's possession since 
its date. 

He held further that the plaintiff had 
not proved that his vendors had been in 
possession within 12 years of tlie date of 
the kobala and that the defendant had 
been in adverse possession for more than 
12 years. The lower appellate Court 
found that there was no transfer of pos- 
session and therefore no sale to thede- 
feudant and that was conceded by his 
pleader in the trial Court. It was held 
however that the unregistered kobala 
could not be used to prove adverse pos- 
session, and that in the absence of such 
proof the plaintiff's title prevailed. 

The properly in dispute is tangible im- 
moveable property of a value less than 
Rs. 100 and a sale can be effected under 
the provisions of S. 54, para. 3, T. P. 
Act, either by a registered instrument or 
by delivery of the property. S. 4, T. P 
Act. provides that this paragraph shall 
be read as supplemental to” the Regis- 
tration Act, and the question has arisen 


in S. 49, Registration Act, cannot be; 
deemed to be applicable to tlie provi-' 
sions of S. 54, Transfer of Property Act. 
and S. 49 does nob make such a docu- 
ment inadmissible in evidence. 

Section 54, T. P. Act, does however 
provide that the transfer must be made 
either by a registered instrument or by 
delivery of possession. The kobala is 
not registered and therefore cinnot, 
confer title, but on the authority of 
the above cases it would be admissible 
for the collateral purpose of showing the 
nature of possession Tlie learned Sub- 
ordiuate Judge has relied on the Privy 
Council decision in 33 C W N 1150(3). 

J he instrument in tliat case was lield 
eQnitely to come within tho terms of 
S 17, Registration Act, so that tho provi- 
sions of S. 49 of that Act wore applica- 
ble. As I have already pointed out tho 
instrument in the prssont cise is not in- 
corporated into S. 17, Registration Act. 

Once the kobala is admitted in ovi- 
dencetoshow tho nature of tho defen- 
dant's possession it is dillicult to hnd any 
fault with tho decision that tho defen- 
dant had been in adverse pissossion of 
the land for an uninborrupte.l period of 
12 years. Ths appeal is allowed with 
costs both hero and in tlie lower appel- 
late Court and the suit must be dis. 
missed. 


u m./r.k. 


Appeal dismifised. 


1. R^ma S.»hu v. Uowro Ratba. 1921 Mad 837= 
69 I 0 350=41 Mad 55 (P B). 

2. Sshita Lkl V. Mob tu Lai, 1923 All 72S=118 

1 0 177=50 All 936=26 A L J lOH (P B) 
a.Skionsrv. S'ciiiner, 1929 PO QVjiuo T i' 
633=56 I A 333=-.l All 771=3) O W N 1150 
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McNair, J. 

Silarayn Khcmka — Plaintiff. 

V. 

Arthur Charge j Thomas — Defendant. 

Suit No. 1830 of 1934. Decided on 
loth July 1935. 

Contempt of Court— Charge of— Charge of 
deliberately withholding documents— It must 
be proved that there are documents which 
have been deliberately withheld — Mere sus* 
picion is not sufficient. 

To establish a charge of contempt of Court, it 
is essential to prove that there are in the case 
other documents which have been deliberately 
withheld by the person charged. ^lere suspicion. 
;iUhough very deep is not sufficient to esta- 
blish a charge of contempt of Court. 

[P 133 C 2] 

S. C. Boy and Nagon Bose — for Plaia^ 
tiff. 

B. C. Ghose — for Defendant. 

Order. — This is an application to 
commit Mr. Arthur Charsley Thomas for 
contempt of Court. Mr. Thomas was the 
defendant in an action for dissolution of 
partnership. Dissolution has been decreed 
and a reference has been held in which 
the accounts of the partnership are being 
considered and the assets determined. 
The partnership traded under the name 
of Golden Reef ]\Iining Syndicate, and i^ 
operative headquarters were at Patkum 
in the District of Manbhum. In Decem- 
ber 1932 Mr. Thomas and one Teluram 
Agarwalla started prospecting for gold 
and in February and March 1933 they 
acquired prospecting licenses from the 
guardian of the minor zamindar of the 
Patkum estate. In December 1933 Telu. 
ram left, and a partnership was started 
between Thomas and the plaintiff in this 
suit Sitaram Khcmka. Thomas was to 
have 2/3rd share and Sitaram l/3rd. On 
20th February 1934 prospecting licenses 
were renewed, and some eight months 
later machinery was in operation at 
Patkum. It is suggested that on an ave- 
rage 40 to 50 tons of ores were crushed 
daily which yielded a high percentage of 
gold. On20tli November 1934 an order 
was made by this Court in the suit ap- 
pointing the Official Receiver interim 
receiver of the business called the Golden 
Reef Mining Syndicate'* and its assets 
and of the gold field, machinery and 
other accessories at Patkum and all books 
of account at the office of the said busi- 
ness at 7, Old Post Office Street, Cal- 
cutta, and at Pa ! um. 

On lOti. J Veember 1934, there was a 


reference to arbitration and two members 
of the Bar were appointed Receivers in 
place of the Official Receiver. A consent 
petition was made in connexion with the 
order. The petition is said to be the 
petition of the plaintiff, and in para. 11 
there is a statement : ''The defendant 
consents to this petition,'* and it is also 
signed by the defendant at the conclusion 
under the words "I consent.'* Para. 6 
of that petition refers to the order ap- 
pointing the Official Receiver and states 
that: 

The Official Receiver had been to No. 7, Old 
Post Office Street. Calcutta, to take possession 
of all the books of account there, but the Official 
Receiver could not take possession of any books 
of account as there were no books of account at 
the said office. 

Para. 7 states 

that as negotiations for settlement were going 
on between the parties your petitioner did not 
take any further stops aud did not take any 
steps to put the Official Receiver in possession 
of the books of account and the assets, macbh 
nery and properties of the said partnership at 
Patkum. 

On 21st December 1934, there was a 
meeting before the Receivers, the minutes 
of which state that after hearing the 
parties the Receivers directed that within 
three weeks from that date Mr. Thomas 
should deliver the books of account and 
documents relating to the partnership in 
his possession to the Joint Receivers. 
Mr. Thomas was also directed to make a 
list of machinery, etc,, at the mines and 
deliver that list to the Receivers. On 
17th April 1935 an application was made 
that Mr. Thomas be committed to jail 
for contempt, and that he do forthwith 
deliver up possession of the partnership 
to the Receivers together with all papers, 
books of account, etc., relating to the 
said partnership- On 27th April 1935 
Mr. Thomas made an adidavit stating 
that he was unable to comply with the 
order owing to illness. I will refer to this 
affidavit more fully later. An order was 
then made by this Court that Mr, Thomas 
should on or before the 10th of May deli- 
ver up to the Receivers possession of all 
the partnership assets referred in the 
previous order together with all papers, 
memoranda, writings and documents re- 
lating to the partnership business, and 
should also tile affidavit of documents. 
On 9tb May 1935 Mr, Thomas filed his 

affidavit of documents containing a state- 
ment of accounts, but disclosing no books 
of accounts. 
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On 6tb June the pi-esent application 
was filed- The petition by the plaintifi 
Sitaram Khemka sets out the 
and in para. 11 there are set out the 
charges on which the present application 
i 3 based. The charges relate to five 
matters. Failure to deliver (l) account 
books; (2) assay books and assay reports. 
(3) a diary book alleged to have been 
kept by the defendant: (4) 3 prospecting 
licenses; and (5) a German map and 
another map of the mines said to contain 
details of the mining area and the reefs 
and other relevant matters. The matter 
came before Ameer Ali, J.i who directed 
that Mr. Thomas and Mr. Biswas, his 
accountant, should appear before the 
Court and be examined orally. They 
were examined by Ameer Ali. J.. and 
they have now been cross-examined be- 
fore me. The main charge relates to the 
failure to disclose accounts. Thomas has 
put in a statement of accounts, and after 
a certain amount of correspondence he 
has informed the Receivers on 9th May 
that there wore no separate books of the 
partnership, but that the statement 
which he had put in was based on the 
books of two companies, the Dorgbun 
Trust Limited which is an English Com- 
pany and the Island Trust Limited which 
is an Indian Company. The minutes of 
the 9th May contain the following entry: 

Mr. Thomas says that no cash ledger or 
journal of the partnership were kept, but there 
is a statement of accounts compiled from the 
books of the companies whose money was bor* 
rowed for the purpose of tunning the partner- 
ship business. The items in the statement of 
accounts filed can be checked and verified from 
the books of thoso companies. 

That offer was repeated in a letter of 
the 17th May by Mr. Thomas's Solicitor 
to the Solicitors for the plaintiff. (His 
Lordship then discussed the evidence and 
proceeded.) With regard to all the char- 
ges excepting those relating to the ac- 
counts I find that they are based on 
supposition, and there is nothing really 
to support them in view of the denials 
which have been made by Mr. Thomas 
and Mr. Biswas and in the supporting 
affidavits. With regard to the accounts, 
on the other hand, there is a mass of 
material which raises the deepest suspi. 
oion. I have referred in detail to the 
fact that it was only at the very last 
moment that Mr. Thomas stated that 
there were no accounts of the partner- 
ship business other than accounts of the 
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Dorgbun Trust and the Island Trust 
from whicli the materials required m the 
reference could be gathered. The wi - 
nesses originally swore that these books 
contained only accounts relating to tlio 
mining syndicate, but Biswas was 
to admit lliatit was incorrect. The list of 
liabilities and the dues to store suppliers 
are not taken from tlio accounts of these 
companies as lias been admitted in the 
witness box by tho accountant. Mr. 
Thomas in the witness box was a tho- 
roughly unsatisfactory witness. Ho fen- 
ced with most questions and created an 
extremely bad impression. He professed 
absolute ignorance of tho accounts, but 
when his attention was directed to them 
he found little difficulty in following and 
in answering the question, quickly if the 
answer was in his favour, but with con- 
siderable difficulty if he did not consider 
that the answer would be satisfactory 
from his point of view. 

From the material which has been 
placed before me, it appears to me that 
the petitioner was amply justified on tlie 
respondent's own statements in supposing 
that there are other accounts that Mr. 
Thomas had knowledge of, and access to, 
tho other accounts, and that he was 
evading disclosing them to the Court. 
This raises the deepest suspicion, but it 
is not sufficient to establish a charge of 
contempt of Court. To establish such 
charges it is essential to prove that in 
faettheveare in this case otherdocumonts 
which had been deliberately withheld. 
That, in my opinion, has not been estab- 
lished, and this application must be dis- 
missed. In view, however, of the atti- 
tude which has been taken up by Mr. 
Thomas throughout, I direct that he 
should pay the costs of this application 
as of a hearing. 

K.M. R.K. Application dismissed. 
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McNair, J. 

Gopinolh Moltlal — Plaintiff. 

V. 

liamdas and others — Defendants. 

Suit No. 1839 of 1934, Decided on ICtlr 
August 1935. 

(*) Partnerahip Act (1932), S. 4— Certain 
penons referring to themaelves as firm — 
They must be presumed to be partners. 

Where certain peritons refer to thcinsolves as 
a firm, it must be presumed oven in absence o£ 
evidence, that they are parties who have en- 
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terod into parinorship with one another and 
are a partnorsliip firm. (p 134 0 2] 

(b) Partnership Act (1932), S. 1 (3)- Mean- 
ing of — S. 1 (3) means that after 1st October 
1933, S. $9 wlJI become operative — Unregis- 
tered firm suing, shall be non-suited. 

The moaoing of tbo provisioo that "the Act 
shall come into force on 1st October 1932 
except S. 09 which shall come into force oa 
Ist October 1933" in 8. 1 (3), Partnership Act, 
is that after let October 1933. S. 69 will become 
operative and a firm which is not registered 
and which sues to enforce a right arising from 
a contract shall be non-suited: 1934 Cal 754, 
Poll- CP 135 C 1] 

(c) Jurisdiction — Plea of — Question which 
^oes to root of sint can be raised at any time 
— Court must take cognizance of it when 
brought to its notice— Suit by partnership 
firm not registered under S. 58, Partner- 
ship Act — Plea that suit is not maintainable 
can be raised even after fifing written 
statement. 

A question which goes to the root of a suit 
can ^ raised at any stage of the suit and is a 
<]uestioQ of which a Court must take cognizance 
when brought to its notice. [P 135 C i] 

Where a suit is brought by a partnership 
firm which has not been registered under S. 58, 
Partnership Act, a plea that the suit by it is 
not maintainable can be raised even after a 
written statement is filed by the defendant: 
1925 P C 83, B$l on, [P 134 C 2: P 135 C 1] 

N, N. Dose and H. K, Mitra — for 
Plaintiff, 

H. S. Suhraivardy, S. K. Dull and 
N. K. Ghosh — for Defendants. 

Judgment. — This is a suit for the 
recovery of a sum of Es. 18,000 odd stat- 
ed in the concise statement to be due 
from the defendants to the plaintiff firm 
on the khotor patta account and for costs. 
The defendants arc said to be members of 
a joint Mitaksliara Hindu family who 
carried on business under the name of 
Ramdas Bhagwan Das. There were vari- 
ous loans and adjustments alleged and 
the sum which is claimed is tbe sum 
which is said to bo due after giving cre- 
dit for moneys received. The plaint was 
filed on 21s6 November 1931. A written 
statement was put in on behalf of de- 
/endants 2, 4, 5, 10, 11 and 12. Another 
written statement was put in on behalf 
of defendants 1, 3 and 9, both on 4th 
April 1935. There was also a writ- 
ten statomanb on behalf of certain 
minor defendants. About 20tb May tlie 
plaintiff firm applied to amend their 
plaint by adding details of certain trans- 
actions and by rofeiring to the defendants 
as a Mitakshara joint family and not as a 
Jirm. The order was made and it was 
/urtber ordered that the adult defend- 
^.nts should at liberty within 7 days 


from date of their receiving a oopv of the 
amended plaint to file such additional 
written statement in the suit as may be 
rendered necessary in consequence of the 
aforesaid amendment. A copy of the 
amended plaint was sent to the defend- 
ants’ attorney 00 9th May. and there- 
after the attorneys for the plaintiff 
firm reminded the defendants on more 
than one occasion that the time to file 
other additional written statements had 
expired. No written statement was in 
fact filed until the suit came on for hear- 
ing today. Mr. Suhrawardy then on 
behalf of the defendants asked for leave 
to file tbe additional written statements, 
and Mr, Bose on behalf of the plaintiff 
firm stated that he objected to their be- 
ing filed but that he was not willing 
to take an adjournment if I felt disposed 
to admit the additional written state- 
meets. lo those additional written 
statements the plea was taken that the 
suit as framed is not maintainable and 
that the business of Ramdas Bhagwan 
Das was a joint family business and not 
a contractual partnership. 

On the defondaot being called upon to 
propose issues, the first issue suggested 
by Mr. Suhrawardy was that the suit was 
not maintainable inasmuch as it was a 
partnership firm and had not been regis- 
tered under S. 58, Partnership Act. This 
section provides how registration may be 

effected and S. 69 (2) provides: 

Ko suit to enforce a right arising from a con- 
tract shall be instituted In any Court by or on 
behalf of a firm against any third party unless 
tbe firm is registered and tbe persons suing are 
or have been shown in tbe Register of Firms as 
partners in the firm. 

There is nothing to show that the 
plaintiff firm is a partnership firm, bub 
that has not been denied before me and 
it is clear that the plaint refers through- 
out to the plaintiff as *‘the plaintiff firm. 
S. 4, Partnership Act, defines a partner- 
ship firm and says that persons who have 
entered into partnership with one 
another are called individually partners 
and collectively a firm, and there is no 
doubt that the plaintiffs have referred to 
themselves as a firm, and it must be pre- 
sumed. even in the absence of evidence, 
that they are persons who have entered 
into partnership with one another and 
are a partnership firm. It was con- 
tended that S. 69 was not applicable 
inasmuch as the transactions which were 
the subject matter of this suit had all 
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taken place prior to Isfc October 1933. 

The materiality of that 

of S. 1 (3)* Partaersbip Act J of Uo^ 

which provides that: 

TV,A act shall como into force on the firstdsy 

01 OaoS SS. excepts. CO 

into force on the Isl day of October 1933. 

The meaning of that provision seems 
to me perfectly clear, namely that after 
ilst October 1933 S. 69 will become 
operative and that a firm which ts not 
registered and which sues to enforce a 
right arising from a contract shall be 
non-suited. Now. this view has already 
been taken by a Division Bench of this 
Court in 39 C W N 67 (1). It is further 
contended that the additional written 
statements should not bo admitted to 
raise a queslioo of this nature which 
was never foreshadowed either in the 
original written statement or in the 
amended written statement; and reliance 
is placed on the order made by Ameer 
AU, J., granting leave to file an addi- 
tional written statement, and limiting 
snob additional pleas to those which may 
be rendered necessary in consequence of 
tbe amendment of the plaint. It is con- 
tended with justice that tbe amendment 
of the plaint did not necessitate a plea that 
the suit as framed is not maintainable. 
|Ur. Suhrawardy for the defendants how- 
ever contends that tbe additional written 
statement has been admitted, and that 
leven if it had not been admitted, this is 
a question which goes to tbe root of the 
jSuit and it is a question of which the 
!Court must take cognisance *wben 
^brought to its notice. He further con- 
jtends that it is a matter which bo has 
jthe power to raise at any time, and in 
— port of this contention he relies on 
decision of the Privy Council in 52 
I A 126 (2). At page 128, Lord Sumner, 
delivering the judgment of the Board, 
states that their attention had been 
drawn to a provision of the Stamp Act. 
^'This section," he says, 

had not been pleaded by the defendants in tbe 
suit, for their general plea No. 10. 'Lastly the 
defendant company submits that the suit of 
the plaintiff firm is not maintainable' cannot be 
md as raisiQg a specific statutory answer. 
Their Lordships were informed that the point 
was not discussed in either Court below, .... 

1. Surendra Nath De v. Maoohar De, 1931 Cal 
764=5163 I 00712=62 Cal 213=30 0 W N 67. 
X Surajmall Nagarmall v. Triton Insurance Co., 
1925 P C 83=80 I 0 545=52 I A 126 =52 Cal 
408 (PC). 
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aod the result has been that the effect of this 
section w.is not considered until the case came 
before llieir Lordship’s Board. 

The suggestion may bo at once dUnussod that 
it is too lire now to raise the senion as an 
answer to the claim. No Court c.ui enforce as 
valid that which competent enactments b.ive 
declared shall not be valid, nor is o'le'lience to 
such an enactment atbing fro'O which a Court 
can be dispensed bv the consent of parlios, or 
by a failure to pic.ad or to argue the point at 

the outset* 

and reference is made to (1367) 3 E:i 333 
(3): 

The enactment i-? prehibitDry. It is not con- 
fined to affording a party a protection of svUiob 
he may avail himsoU or not as be pioasoJ. 

His Lordship concludes: 

To allow tbe suit to proceed in dofianco of 
S. 7 would defeat the provisions of the law laid 
down therein. 

The reasoning and the decision which 
was come to by the Board in regird to 
the provisions of the Stamp Act in that 
appeal appear to me entirely applicable 
to tbe argument which has now boon 
raised with regard to the provisions of 
the Partnership Act. In the ciroum- 
stanoes, lam deciding on this preliminary 
issue that the suit is not maintainable in 
its present form. I adjourn the further 
hearing to enable the plaintiffs to con* 
sider their position. 

R.M./r.K. Order accordingly. 


3. Nixon V. 
338. 


.Albion Insurancd Oo., (1867) 2 Ex 
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McNair, J. 

^ishi EaJiia Sarkar — Plaintiff. 

Y. 

Sir Dadd Ezra and another — Defen- 
dants 1 and 2. 

Suits Nos. 92t, 1196 of 1931 and 1193 
of 1935, Decided on 19th December 1935, 

(a) Pleading*— Liberal eon$trucfion fa- 
voured. 

Pleadings In India cannot be regarded with 
the same metioulous c\re with which they are 
serntinised in the English Courts. [P 107 0 2] 

(b) Landlord and Tenant— Rent — Suspen- 
sion— Encroachment of few inches on leased 
premises — Tenant is entitled to suspension 
only if eviction was intentional and perma- 
nent. 

Where a tenant claims suspension of rent 
owing to an encroachment of few inches cn the 
leased premises by tbe erection of a platform, 
the quealiou of fact which therefore has to be 
determined is, did the landlord b; the eccotion 
of this platform do somotbingof a grave and 
permanent character with the iuioncion of 
permanently depriving the plaintiff of a portion 
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of Ifae subject matter of the demise; 

Cases referred. [p 133 C 1] 


presents, provided the lessee obtains the con 
sent cf the tenants concerned. 


Sarat C. Bose, Sudhis Bay and A. K. 
Bhattacliarjee — for Plaintiff. 

Issacs, Cammiade and Sachin Chou, 
dhunj—ioi Defendants 1 and 2. 

Judgment. — These three suits have 
been lieard together as their decision 
depends on the same facts. The main 
suit has been brought by Nishi Kanta 
Sarkar (to whom I shall refer as the 
plaintiff) against Sir David E7ra and 
Mr. Tylor Bryan, defendants 1 and 2, 
for damages for encroachment, for sus- 
pension and abatement of rent, and for a 
declaration that the plaintiff is entitled 
to the joint use of a common passage. 
Sir David Ezra is the lessor, and Sarkar 
and Bryan were lessees under him of 
Nos. 10 and 9, Chowringhee, respecti- 
vely. In the other two suits Sir David 
Ezra sues Mr Sarkar for arrears of rent. 
In the main suit the plaintiff claims a 
right of user over a passage between his 
premises No. 10 and the premises No. 9, 
Chowringhee. It is common ground that 
a platform was built over that passage in 
July 1933, and was in position until 
July 1934. The plaintiff contends tbatit 
remained for a further two months before 
it was demolished. Both the defendants 
accept responsibility for the erection of 
the platform, and the plaintiff assesses the 
damages that he has suffered at Eupees 
1,32,000. He also alleges that the plat- 
form encroached upon his premises and 
that he therefore was entitled to a sus- 
pension or abatement of rent from defen- 
dant 1. The plaintiff's lease is dated 
12th December 1930. It provides that 
the plaintiff should hold the pi-emiscs No. 
10, Chowringhee Eoad, for a term of 10 
years from 1st March 1931, on a monthly 
rent of Es. 1,000, with an increase 
of Es. 30 per month every three years; 
additions and alterations were to be mode 
by the lessee at a cost of Es. 12,000, to 
which tho lessor was to contribute 
Es. 4,000. The covenant around which 
the present dispute centres is 2 C, and is 
in the following terms: 

And tbo lessor will allow tbe lessee attach* 
tnont and use of tho north wall of premises 
No. 11, Chowringhee Read, fortbe purpose of 
constructions detailed in Sch. B hereof and 
will also allow or permit the lessee uninterrupt- 
ed joint use with tho occupiers of No. 0, Chow* 
ringhec Road, tho entire 4 feet (four feci) pas- 
sage in width along tho south wall of tho said 
No. 9, Chowringhee Road from the date of these 


No. 10, Chowringhee is to the south of 
No. 9, Chowringhee, a road which runs 
north and south and to the west of both 
premises. There is some dispute as to- 
the width of the passage described in 
the lease as “4 feet wide,” but it is com. 
mon ground that a space from 4 to 5 feet 
wide appertained to No. 9, Chowringhee, 
on its southern boundary which was- 
marked by a low boundary wall. Defen- 
dant 2 was in occupation of No. 9, Chow, 
ringbee, under a lease from defendant 1 for 
a term of five years from 1st July 1928. 
The plaintiff on obtaining his lease im- 
mediately started negotiations with defen- 
dant 2, so as to obtain his consent to use- 
the passage as required by the terms of 
the lease. From the correspondence it 
is apparent that the plaintiff considered 
this consent a mere matter of form, while 
defendant 2 was doubtful of its effect on 
the amenities of his premises and was 
unwilling to give his consent without 
receiving some advantage in return. In 
April 1931 defendant 2 went on leave 
out of India and the day before bis 
departure, on 22ud April, certain terms- 
were put on paper and signed by the 
plaintiff and defendant 2. Briefiy these 
terms provided that tho parties should 
have joint use of the passage described- 
as "5 feet wide” and tbe plaintiff should,, 
if called upon, take a sub lease of a 
portion of the premises No. 9, Chow- 
ringbee. 

One of the main questions in the suit 
is whether this document constituted a 
binding agreement between the parties, 
and I shall refer to its terms in detail 
hereafter. During the absence of defen-' 
dant 2 his attorney called upon the plain- 
tiff to take up the lease in terms of the 
agreement of 2Gtb April. Tbe plaintiff 
raised objections, and on l7th June 1932 
defendant 2 brought a suit against the- 
plaintiff for specific performance. In 
January 1933 that suit was withdrawn 
and stood dismissed with costs. On 22Dd 
July 1933, tho defendants erected a plat- 
form. about 5 feet wide and 60 feet long, 
adjoining the south wall of No. 9, Cbow- 
ringhee. This platform was removed a 
year or 14 months later. Tbe plaintm 
contends that this platform obstructed 
tho passage to No. 10, Chowringhee,. 
caused an excess of water to collect, 
drove away his tenants. On 14th May 
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193i be filed this suit for damages which 
he assessed at Bs. 1.32,000. and claimiDg 
that he was entitled to suspension of 
rent, ho ceased payment, but without 
prejudice deposited with his attorneys 
ft sum of Bs. 8.000. On -ith July 1934, 
Sir David Ezra brought a suit for “drears 
of rent and municipal taxes, and on 2uth 
June 1935 ho sued for further arrears of 
rent amounting to Bs. 13.680. It is 
agreed by both parties that if the Court 
holds that the plaintiff is entitled to 
damages, the amount of such damages 
must bo referred, but evidence has been 
given by the plaintiff and his tenants in 
support of the plaintiff's case that damage 
was in fact incurred. The following 
issues have been framed: 

1. Is the plaintiff entitled to any 
rights in or over the passage referred to 
in paras. 2 and 5 of the plaint? 2. Did 
the defendant Bailey Tyler Bryan ever 
give his consent to the plaintiff having 
joint use of the said passage or agreo to 
the plaintiff having such user ? (a) If 
yea, was such consent conditional? (b) 
.\od if yea was such condition performed 
by the plaintiff? 3. What are the dimon. 
sions and what was the nature of the 
platform referred to in para. 8 of the 
plaint? 4. Was the said platform an 
encroachment or trespass on any portion 
of the plaintiff's demised lands? >5a 
Did the erection of the said platform 
wrongly deprive the plaintiff of the 
peaceful use and enjoyment of the de- 
mised lands or any portion thereof? 
fib Did the said platform wrongfully 
deprive the plaintiff of tbe peaceful use 
and enjoyment of the passage? 6. Has 
the plaintiff suffered any damage as a 
consequence of such wrongful act? To 
wbat damages is the plaintiff entitled? 
7. Is the plaintiff entitled to suspension 
of rent? 8. Is the sum of Bs. 2,860 
claimed as arrears of rent in Suit No. 1196 
of 1934 or any and what part thereof due 
and payable to the plaintiff therein? 
9. Is the sum of Bs. 13,680 claimed as 
arrears of rent in Suit No. 1193 of 1935 
or any and what part thereof due and 
payable to the plaintiff therein? 10. What 
sums, if any, are due and payable to the 
plaintiff on the said rent suits in respect 
of the excess rates claimed therein? 

Extra m«e:— Did tbe plaintiff erect 
shop-roomsat the Chowringhee Road side 
of No. 10, Chowringhee Road, on the 
aasnrance of defendant 1, that a clear 
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10 ft. passage wotild remain bet\veen 
No. 9, Cbowringhee, and the north oxtre. 
mity of the new shoprooms? I have no 
hesitation in finding that the platforn'. 
was erected on the 22iid July 1933, and 
demolisl^ed on the 2uth ^u\y 1934. (The 
judgment after dec.tlirg issues 1 in the 
negative. 2(a}, in the positive and 2(b), in 
the negative. 3, width 5 ft. 4, in the nega- 
tive, 5 (a). and (b) in the negative and 
after holding that it was not necessary 
to decide issue 6 proceeded.) On the 7tli 
issue the plaintiff contends that there has 
bocD an encroachment which amounts to 
an eviction, and, if the rent be one and 
indivisible, as it is boro, justifies suspen- 
sion of rent. Tbe defendants contend 
that this plea cannot bo raised because 
no eviction bas been specifically pleaded. 
This plea cannot in my opinion be up- 
held. Pleadings in India cannot be ro-l 
garded with the same meticulous care, 
with which they were scrutinised in tbei 
English Courts, and in my view the 
plaint alleges oncroacbmont and inter- 
ference with sufficient particularity to 
justify the raising of this issue. The 
principles which have to be considered in 
deciding wbat constitutes eviction so as 
to justify suspension were laid down in 
England so long ago as 1355, in the welU 
known case of 17 C B 30 (l). Jervis, 
C. J., after dealing with tbe derivation of 
the word ''eviction*' says at p. (34 of the 
report: 

It is DOW well sottUd, that, if the tou.iLt 
loses the benefit of tbe enjoyment of any pot’ 
tioQ of tbe demised promises, by tbe act of the 
landlord, the rent is thereby suspended. Tbe 
term ''eviction * is uow popularly applied to 
every class of cipuhion or amolion. Getiiog 
rid thus of tbe old notion of eviction, I think it 
may now be taken to mean this: not a mere 
trespass And DOthiug more, but something of a 
grave and pormaoent charaotot done by tho 
landlord with tho iotention of depriving tho 
tenant of tho enjoyment of tho demised r>ro‘ 
mises. 

Williams, J.. at p. 03 says: 

There clearly are some acts of interference by 
the luudlord with tho tcuant's enjoyment of 
the premises which do not amcuot to au evic* 
tioo, but which may be either mere acts of tros* 
pass or eviction according to tho intention with 
which they ate done. If tho?e acts amount to 
ft clear iodicatioD of iutenllon on the landlord's 
part that tho tenant shall no longer continue 
to bold the preutises, they would constitute xu 
eviction. 

And Crowder, J., says much the same 
thing at p. 71. 

1. Upton V. Townend, (1855) 17 0 B 30=25 L J 

0 P 44=4 \V R 60=1 Jur N S 1089. 
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AHhoQgh, thorofore, I agree tliafe it Is not 
every act ot trespass by a landlord that will 
]amcnDt to an eviction^ I think in both cases the 
'tenant has been suHslaotially and permanently 
[deprived ot the subject matter ol the detni^e. 
|S 0 as to entitle him to say that he has not bad 
^the occupatioD of that which he was entitled 
to. 

And Willes. J. at p. 75: 

Id both cases, therefore, as it seems to me, 
the tenant was, by an act of the landlord, which 
was intended to be, and was, of a permanent 
'character, deprived of the perfect and con* 
venient use of the thing demised. 

The question of fact which therefore 
,bas to be determined is: Did the laodlord 
!by the erection of this platform do some- 
Ithing of a grave aod permanent character 
|with the intention of permanently de- 
Ipriving tbe plaintiff of a portion of the 
'subject matter of the demise? Neither 
of tbe defendants, both of whom accept 
responsibility for the erection of the 
platform, has given evidence, preferring 
So rely on the correspondence and other 
documents. For the plaintiff, stress is 
laid on tbe fact that no explanation has 
been given as to why the platform was 
erected. It is not uncommon to erect a 
barrier to protect an easement and it is 
probable that such was tbe purpose of 
the platform, for it must be remembered 
shat the plaintiff had been using this 
passage for a considerable period though, 
ns I have held, he had no legal right to 
do so. On my hndings the platform did 
at any rate in one portion encroach to 
the extent of a few inches on to tbe 
plaintiff's premises and Mr. 8. G. Bose 
for the plaintiff contends that an en- 
croacbment however small may constitute 
an eviction. In my view there was in 
fact no eviction, the defendants were evi- 
dently building the platform so far as 
possible along tbe southern boundary of 
No. 9. The platform was erected in a 
‘day, and I accept the defendants’ evi- 
dence that it was demolished in a single 
morning, in July 1931, after it bad been 
in position for one year. There is noth- 
ing to show that it was intended to be 
permanent, and in my opinion the en- 
croachment was so slight that it amount- 
ed to a mere trespass. Its character 
was neither permanent nor grave. Se- 
condly, I can find no evidence of an in- 
tention to deprive the plaintiff of the 
enjoyment of tbe demised premises. I find 
accordingly on issue 7 that there was no 
eviction so as to justify suspension of 
rent. 
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I have already commented on the un- 
satisfactory nature of the plaintiff's evi. 
dence. He seldom gave a direct answer 
and in the witness box he persisted in 
charging the defendants with colluding 
so that the landlord might regain his 
property with tbe improvements effected 
by the plaintiff. There is not the slight- 
est justiheatioQ for any such charge. The 
plaintiff's own attitude is apparent from 
the correspondence. He started a sobeme 
of speculative building and his first dis- 
appointment came when he was refused 
sanction to install a petrol pump. Then 
to his dismay he found that Mr. Dryan 
would not convey his passage rights 
without consideration. Tlireats were of 
no avail and eventually he found that to 
gain his object ho must take a lease of a 
portion of No. 9. He admits that he did 
nob want to take up the lease if he could 
avoid it. The speculation was previeg a 
failure, as appears from the undated 
letter to Mr. Bryan in England, as 
throughout tbe correspondence we find 
him making claims to which admittedly 
he is not entitled. When first the plat- 
form is erected he consents to put up 
with it, if be can get a remission of 
rent, and finally be claims suspension, 
and ceases to pay rent at all. The atti- 
tude which Mr. Sarkar himself has adop- 
ted is possibly responsible for his charges 
of bad faith against his landlord and 
neighbour. Those charges are in nay 
view quite unfounded. Suit No. 924 of 
1934 is dismissed. The plaintiff must pay 
the costs of both the defendauts. 

M.N./r.k. Suit dismissed. 
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D. N. Mitter and Patterson, JJ. 

Shah Tajmul Ali and another — Appel- 
lants. 

V. 

Kamala Banjan Roy — Plaintiff and 
others — Respondents. 

Appeal No. 16 of 1932, Decided on 
19th December 1935, from original decree 
of Sub-Judge, 2Qd Court, Tipperab, D/- 
13th July 1931. 

(«) Bengal Estates Parlitlen Act {S ot 
1897), S- 113 (c)— Commissioner directing 
/resh partition — No appeal lies. 

There is no appeal to the Board m a case 
where the CoinaiUsioaer after setiiug aside 
partitioQ made by the Collector has directe a 
fresh partition by him : 1016 Pat q 
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Jar5.dici5on-Ord*r without, i. void- that he Sent back the case to Uie CoUeo- 


be impeached it> collateral 


(b) 

Judgioent can 

ty . 0™,l ^bieL ba, no inns, 
diction to de..l with the sulject matter of the 
suit has no binding elTeei on ‘■bo "J® 

aflecied by the order. It is ahaolulely void It 
is open in a collateral proceeding to impeach 
even the judgment of a Court on t^he oj 

want 0 ? jJri .diction : 9 All 191 (F O and 1 1 .Vnd 
-OfitPCl Ul 'J IJ 

' {cl Juri.dictioti-Civil Court can entertain 
suit to let a.ide order paiied by revenue 

Court beyond ill jurisdiction, 

WhoQ auCboritlos of limitod }urisdiction act 
ID excess of tbeir j jrisdIclloQ thoir acls become 
liable to bo scfulmised by the cml Court and 
become liable to be set aside. Ueoce an ordec 
passed without jurisdiclioD by the Board of 
Revenue can bo subject p ^ 1] 

Alnl Chandra Gupla. Amarendra 
:\Iohan Mitra and Bashidul Hwssom— for 
Appellants. 

Brojo Lai Chakravarly. ffamidnl Huq 
Ckoudhury , Krishna Lai Bancrjce, Biren- 
dra Kumar De and Tapadhar Kumar 
Boy — for Rispoodents. 

Panna Lai Chatlerjee — for Depaty 
Registrar. 

D. N. Mitter, J.— This appeal is on 
behalf of defendant 1 and arises out of 
a suit originally brought by the plaintiff, 
a ward of Court, through the Manager of 
the Court of Wards, for a declaration that 
certain proceedings purported to bare 
been taken under the Estates Partition 
Act (Act 5 of 1897 B. C.) are void from a 
particular point of time and that every 
thing done thereafter includiog the parti. 
tioD of a revenue paying estate is void. 
The Subordinate Judge has granted a 
decree to the plaintiff and hence the pre. 
sent appeal by defendant 1. There are 
numerous defendants to this suit. The 
facts on which the present appeal depends 
lie within a very small compass and are 
Aot in dispute. They may be briefly 
stated as follows : In 1911 proceedings 
for the pariitioQ of Tauzi No. 31 of the 
Tipperah Collecborate consisting of 39 
Mouzas were started and the Deputy 
Collector made the final partition as pro- 
vided by the Estates Partition Act. The 
partition was approved by the Collector 
(See part 2, p. 13; order sheet K. An ap. 
peal was taken to the Commissioner as 
appears from the memorandum of aoneal. 
Ex. 7, Pact 2, p. 23. 

The Commissioner heard the appeal on 
Ist July 1921 (see part 2, p. 25). The 
gist of the order, about which we shall 
have to advert later in greater detail, is 


tor for a fresh partition. The contro- 
versy which was raised before the learn^ 
Commissioner on behalf of the ' 

who was represented by Mr. Handay, 
Manager. Snrail Wards Estate, was mainly 
this. viz. that he does not want to take 
the Putni tenures and part of Pubni 
tenures allotted to his Saham, for those 
tenures wore not created by him or bis 
predecessor iu interest, but wore created 
by other co-sharors who wore in exclu- 
sive possession of the lands comprised in 
the Putnis. The loss which tUo Sarail 
Estate will suffer was stressed and the 
danger to the Government Revenue was 
indicated. Against this order of the 
learned Commissioner of the Chittagong 
Division, defendant 25, one co-sharer, tiled 
an appeal to the Board of Revenue. It 
may be stated hero that one of the ques- 
tions raised in the suit is whether an ap- 
peal lay to the Board of Revenue under 
the Act. Proceeding now with the narra- 
tive of facts it appears that the Board 
heard the appeal and hy its order dated 
30bh January 1928 (Ex. 5, Part 2, p. 28) 
set aside the order of remand with the 
result that the partition approved by the 
Collector was affirmed by the Board of 
Revenue. It does not appear that the 
question of the want of jnrisdiotion of the 
Board to hear the appeal W’as raised be- 
fore the Board at the time of the hear- 
ing of the appeal but the plaintiff after- 
wards filed a petition of review (65 of 
1925) (p. 31, part 2), in which the point 
questioning the jurisdiction of the Board 
was raised. The Board rejected the ap- 
plication for review on 14th November 
1925, (Ex. 6, p. 41). In the meantime pos- 
session had been delivered to the parties 
according to the allotments. See order 
sheet llth May 1923 (Ex. K, p. 20 
part 2). In paras. 7 to 11 of the plaint, 
the plaintiff complains that the Collec- 
tor allotted to the plaintiff’s share 5 
entire mouzas and portions of 3 mouzas 
specified in table A and 4 entire mauzas 
as shown in table B, that out of the said 
mouzas the mouzas of table A and 
certain shares of mouzas of table B were 
let out in leases by some of the pro- 
prietors other than plaintiff’s predeoes- 
sors and the plaintiffs without their con- 
sent, that the plaintiffs are not bound 
by the said leases and they would after 
the partition attach under the law to 
lands and mouzas allotted to the proprie- 
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tors who or whose predecessors in inte- 
rest created those leases, that in the 
partition proceedings the lessees were no*, 
made parties and they are not willing to 
give up possession to the plaintiffs and, if 
after any litigation to recover possession 
the plaintiffs are unable to get possession 
of the said mouzas freed from the leases, 
the assets of the mouzas allotted to the 
plaintiff’s share will be greatly reduced. 
The plaintiff has accordingly brought the 
suit for a declaration that the order of 
the Board of Revenue was ultra vires of 
the statute and the final partition is not 
binding on the plaintiff. Several defences 
were taken in the suit, the nature of 
which will appear from the grounds taken 
in his appeal which will be presently 
set forth. The Subordinate Judge has 
negatived all the defences and has given 
the declaration asked for by the plaintiff. 
Hence the present appeal. In appeal the 
following grounds have been taken: 

(l) Under Ss. o7 and oOand Ss. 90 and 
113, Estates Partition Act (Act 5of 1897) 
an appeal did lie to the Board of Reve- 
nue against the order of the Commis- 
sionerdireoting afresh partition. (2) Assu- 
ming an appeal did not lie the Board’s 
bearing of the appeal was an irregular 
assumption of jurisdiction and there was 
no inherent want of jurisdiction in the 
Board which was the appellate authority, 
as this might have been determined by 
the Board at a later stage. (3) The civil 
Court bad no jurisdiction to entertain the 
suit. Such jurisdiction is impliedly 
barred. 

To take ground 1 first; The determi- 
nation of this ground depends on a cons, 
truction of Ss. 57, 58 and 59, and Ss. 90 
and 113, Estates Partition Act. Under 
S. 58 of the Act the Deputy Collector sub. 
mitted the papers to the Collector for 
the sanction of the Collector, and the 
Collector is to fellow the procedure laid 
down in Cls. 2, 3, 4 and 5, S. 58, as the 
circumstances of the case may require. 
In the present case the Collector ap- 
proved the partition under sub-cl.{a). Cl. 
(4), S. 58. Against this order au appeal 
was presented to the Commissioner. The 
learned Commissioner returned the pa- 
pers to the Collector for a fresh parti- 
tion. Against this order of the Commis- 
sioner an appeal was preferred to the 
Board of Revenue and the Board of Re- 
venue set aside the order of the Commis. 
eioner and confirmed the partition. It is 


the competency of this appeal to the Board 
that is questioned in the present appeal 
before us and was also challenged in the 
Court below. An appeal is a creature of 
the statute, and an appeal to the Board 
from certain orders of the Commissioner 
are provided by S. 113 of the Act. The 
appeal against the order of the Commis- 
sioner is sought to be justified on behalf 
of the appellant on the ground that the 
order of the Commissioner directing a 
fresh partition is an order amending the 
partition as approved or made by the 
Collector within the meaning of Cl. (c), 
S. 113 of the .Act. It is said that the 
term “amending” is wide enough to cover 
the case where the Commissioner sends 
back the case for re- partition. 

It is argued that the word “amending”' 
should not receive the limited constrnc- 
tion so as to signify * confirming with 
amendments” the partition made by the 
Collector. In our opinion by no stretch 
of language can the order of Mr. Do send- 
ing back the case to the Collector for re- 
partition by the Collector be regard- 
ed os an order by the Commissioner 
amending the partition made by the Col- 
lector. The order amending the parti- 
tion can only signify a final order made 
by the Commissioneramending the parti- 
tion i. e. confirming with amendment the 
partition made by the Collector. There is 
a decision of the High Court of Patnain 1 
P L J 491 (1). which has held that there 
is no appeal to the Board in a case where 
the Commissioner, after setting aside the 
partition made by the Collector, has di- 
rected a fresh partition by him. Theap- 
pellant argues that the Patna decision isf 
wrong. We are unable to accede to this 

argument. _ . 

If one examines the scheme of provision 
regarding an appeal to the Board one can 
have no doubt that the intention of the 
framers of the Act was that there should 
be an appeal from final orders made by 
the Commissioners either confirming or 
amending the partition, not where the 
Commissioner directs the Collector to 
make a fresh partition. 

This leads us to consider the second 
ground that the question of want of 
jurisdiction making the order of the Board 
of Revenuo a nullity does nob arisein the 
present case, for there is no inherent 

1. Birbliadr.-i Rutli v. 

patra, 1916 Pat 154=38 I 0 366=1 Pat 1. J 

491 . 
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, U - (. Whore the Judge has no iiilicrcDt ju^risdictiOQ 

jurisdiobion of the Board over the subjec o£ a fuit the ParUes 

matter of the partition, for an appeal cannot by their mutual coDsent convert t 

ZTsVe. if not^t this stage but a 

later stage, viz., after by his decision on the merits when they are 

again to the Commissioner and no nas to him, 

Srto ag^ieinThis view^^^ The Board of 14 I a 160 (l) their Lordships 

Revenue was incompetent to hear the poiQted out that a right of appeal from 
appeal against the order of the Commis- decision of a Judge must be given by 

sioner directing a fresh partition by the statute or an equilvalent authority. 

Collector and in entertaining the appeal Hjjg ^j^ge it was held that there was 

the Board wasacting without jurisdiction. pjgljt of appeal to the High Court 

The plaintiff has asked for a declaration tlje order of the District Judge to 

that the appeal was without jurisdiction vacancy in the Committee of a 

and all proceedings from the point of pagoda and there being inherent inoom- 
time when the Board entertained and petgnoy in the High Court to deal with 
allowed the appeal must be held to be the appeal, consent could not confer on 
void and of no effect. To this state of tjjg giglj Court jurisdiction which it 

facts the observations of Lord McNangh- jjeyer possessed. These two cases ate 

ten in 26 I A 16 (2) (at p. 28), apply goyght to be distinguished on the ground 
with groat force : that in the present case the Board had 

It i8 io substance a suit to have the true Qjjtire seizin of the subject matter and it 

construction Ot a statute had merely interfered at an earlier stage 

an act dona in oontravention of a statute • ia t \ nnaofi/Mi 

Tlflhtly understood pronounced void and of no whereas IQ 14 I A 160 (4J DO questiou 

effeot. of the High Court having seizm of the 

The annulling of the order of the Com- subject matter arose, for it was a special 
missiooer directing a fresh partition by jurisdiction in which the High Court did 
■the Board who was acting ultra vires of not come into the picture at all. There 
the statute in entertaining the appeal is nothing in the distinction, for the 
cannot affect the rights of the plaintiff. Board had no seizin of the appeal at that 
[As was put by Lord McNaughten in the stage against the order of the Commis- 
case of an illegal cancellation of an order sioner. The Board of Bevonue and the 
of the Collector directing registration of nkh^r rsvAnne Courts were civen snecial 


the appellant's village, in that ease : 

CancellalioB in obedieoca to illegal commands 
ot the Oovernment can have no more effect 
than cancellation at the dictation ot a lawless 
mob whiob the officer in charge has no power to 
resist. 

It is now settled beyond controversy 
that an order made by a Court who has 
no jurisdiction to deal with the subject 
matter of the suit has no binding effect 
on the person who is affected by the 
order. It is absolntely void. It is open 
in a collateral proceeding to impeach even 
the judgment of a Court on the ground 
of want of jurisdiction : see S. 44, Evi. 
dence Act. Beforenoe may be made to 
two leading decisions of the Judicial 
Committee in 9 All 191 (3) and 14 1 A 
160 (4). No amount of consent can cure 
the defect of jurisdiction. As Lord 
Watson observed in 9 All 191 (3) : 

2. Fischer v. Secretary ot State, (1809) 22 Mad 
270=26 I A 16 (P 0). 

8. Ledgard v. Bull, (1687) 9 All 191=18 1 A 131 

(P 0). 

4. Meenabsi Kaida v. Subramanya Sastri, (1833) 
11 Mad 26=14 I A 160 (P 0). 


jurisdiction for a particular purpose. They 
were statutory bodies vested with special 
jurisdiction for a particular purpose. It 
they act according to the provisions of 
the statute which created them, the civil 
Court has no jurisdiction tointerfore; but 
if they act in contravention of the statute, 
the interference of the civil Court be- 
comes justified. 

It remains to consider the third ground; 
It is argued for the appellant that looking 
into the provisions of Act 5 of 1697 the 
civil Court had no jurisdiction to declare 
the proceedings before the revenue Courts 
to be a nullity. It is argued that the 
Act provides for a hierarchy of autho- 
rities to annul partition. The jurisdic- 
tion of the revenue Courts, it is said, is 
exclusive and therefore a suit in the civil 
Court does not lie. The point made is 
that the order of the Board of Revenue 
is final. But this finality has effect so 
long as the acts of revenue authorities 
are not ultra vires of the statute. When 
these authorities of limited jurisdiction 
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act in excess of their jorisdictioo their 
acts become liable to be scrutinised by 
the civil Court and become liable to bo 
set aside. For all the aforesaid reasons, 
^6 are of opinion that all the grounds of 
appeal fail and the appeal roust be dis* 
missed with costs. The costs must be 
paid tc the plaintiff. 

Patterson, J. — I agree. 

M.N./r.K. Appeal dismissed. 
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Mukhfrjee, Ac. C. J. and 
S. K. Ghosb, j. 

Manindra Nath Sen — Appellant. 

V, 

Kh-udiram l)as and others — Eespon. 
dents. 

Letters Patent Appeal No. 36 of 1935, 
Decided on 18th Decemher 1935, against 
judgment of M. C. Gbose, J., D/- lllh 
April 1935. 

Bengal Land Revenue Salet Act (1859), 
S. 33 — Ground not specifically *el forth be- 
fore commissioner can be taken in suit. 

The wordinp of S. 33of tbe Revenue Sale Law 
is very particular ! and as worded, that section 
requires that tbe ground should be declared 
and spocified. There can be no question that 
apart from anything else, omission to take the 
ground in a definite form and with sufficient 
particularity before the commissioner is a bat 
to the ground being put forward as a ground in 
a suit to set aside Ibo sale. IP 1^2 C I, 2] 

Kanidhan Dull, Indu Dhiisan Muker. 
yec and Sudhansu Kumar Dcy— for Ap- 
pellant. 

Paitchanan Ghose, Pulin Behary Das 
and A. Q'uaseem—^or Bespondonts. 

Mukherjee, Ag. C. J. — Tliisappealis 
pressed upon two grounds. Tlie first 
ground is to the eflcct that tho revenue 
sale to sot aside which tbe plainliEf in- 
stiluted the present suit was bad. because 
notices under Ss, 6 and 7 of the Revenue 
Sale Law were defective in certain parti- 
culars. For disposing of this ground it 
would bo sufficient to say that this was 
not a ground declared or specified in the 
appeal which the plaintiff had made to 
the commissioner. The memorandum of 
appeal filed by the plaintiff before the 
commissioner and the judgment of the 
commissioner in that appeal have been 
placed before U3. "We find tbataroongst 
other points taken, ail that was said with 
reference to the procedure adopted for 
the sale was that the notices had not been 
properly served, hut there was no point 
taken that notices were in anv way de- 
fectivo. Tbe wording of S. 33 of the 


Revenue Sale Law is very particular y 
and as worded, that section requires that] 
tbe grounds should be declared and speei-; 
fied. There can be no question that,; 
apart from anything else, omission to 
take the ground in a definite form andi 
with sufficient particularity before the' 
commissioner is a bar to tbe ground be-! 
ing put forward as a ground in a suit toi 
set aside tbe sale. 

The other ground on wbiqh the appeal 
has been pressed before us is in substance- 
this : that the revenue for arrears of 
which the sale took place was due for the- 
March kist of 1927 and it became an 
arrear on 1st April 1927 and that there- 
fore tho latest day for its payment would 
be 12th January 1928 and that inasmuch 
as the sale was held on 23rd September 
1927, it was a sale held without jurisdic- 
tion. It should be pointed out that in 
the trial Court no ground of this descrip- 
tion was put forward and although there- 
was an objection to the effect that the* 
plaintiff believed that no arrears were- 
really due and so the collector had no 
jurisdiction to sell tho property that 
ground was practically abandoned at the- 
trial, because the plaintiff at the trial 
admitted that tho revenue due for March 
kist 1927 was really in arrears. In the- 
memorandum of appeal filed before the 
Subordinate Judge from the decision of 
the trial Court the ground now taken be- 
fore us was not taken. But at the hear- 
ing of tho appeal before him it was put 
forward. The learned Judge hold that 
the kistbandi not liaving been produced 
and no materials having been placed be- 
fore him for tlio purpose of showing that 
the March kist of 1927 was a kist according 
to the kistbandi and not nii instalment 
payable by the last date of payment as- 
fixed by the Board of Revenue, it was not 
possible to hold that the contention was 
well founded. We think the decision of 
tbe learned Subordinate Judge on this 
point was correct. 

In tho appeal before M. C. Gliose, J., 
the matter was sought to be re-opened by 
the present appellant, as respondent 
therein, but the learned Judge declined 
to interfere with the finding of the Sub- 
ordinate Judge on the ground that the 
question was a question of fact, and the 
conclusion which the Subordinate Judge 
hod arrived aton thematerials before him 
on that question could not ho interfered 
with. We have heard Mr. Dutt on this 
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qaestion and w© are io entire agreement 
with the view that the learned Subordi- 
nate Judge had akon, namely that in the 
absence of any materials which would lo- 
dicate that the revenuedue for the March 
kist of 19'27 was really an amount due ac- 
cording to the March kist, if there was 


not an amount duo for which the last 
date of payment accordiog to the date 
fixed by tlie Board of Eevenue was soma 
date io March 1927, it is not possible to 
say that the sale that took place on 37th 
September 1927 was held without juris- 
diction. The appeal in our opinion fails 
and must be dismissed with costs. 

Ghose, J. — I agree. 

M.H./BrK. Appeal dismissed. 
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R. C. Mitter, j. 

Amulya lialan — Decree-holder — Ap- 
pellaut. 

V. 

pTosad Chandra Kar — Objector — Eea- 
pondent. 

Appeal No. 217 of 1935, Decided on 
20th January 1936, from appellate order 
of Addl. Dist. Judge, Howrah, D/- 13th 
February 1935. 

Civil P. C., (1908), S. 145 and O. 36. R. S'— 
Attachment before judgment reteated on 
surety undertaking to pay amount under 
decree that may be paiaed— Decree paaaed — 
Property >old in execution not fetebing full 
decretal amount— Surety can be proceeded 
againtt — Court'a demanding from *urety 
aecurity for proapective decretol amount is 
only irregularity— Surety - having executed 
bond held could not raise objection as lo 
illegality of bond in execution proceedings. 

The appelluut instiiated a suit oa a promis- 
sory DOie against two persons and thereafter 
applied for attachment beforo judgment of a 
motor lorry belonging to the said defendants. 
The Court issued on them a notice to show 
cause why the said motor lorry should not bo 
attached before judgment or why they should 
not lurmsh security to the extent of Rs. 860 to 
cover the decre^ if any, that may be passed 
aRaiDStthem The said defeudants appeared 
and offered to famish security. They proposed 
the respondent and another person as sureties 
and the respondent and another person acieed 
to stand as enroliee. They, the proposed We- 
ties, esecuiediu favour ol the Court a surety 
toiid rocitiug the notice issued on the defen- 
dants the fact that the Court had allowed the 
defeudants to furnish security, and that the 

personally 

liable to the extent ol hs. 660. that U, for tho 
amount that might be decreed against the do- 
londauts, and ibe sureties promised lo pay the 
case the decretal amount be not realised 
l^sment-debtois. Tho suit was do- 
oteed in full against the defendants. The ap 


such kist iu the kabuliyat and was 


pellant first oxecutod his decreo againt tho 
principivl judgment-debtors and attacned tho 
lorry which was sold by the Court in oxeciUion. 

It foichod Ri. 100 only at the Court sale. The 
appolluit coul<i not loalUo aaythiDg more from 
tho principal judgment-debtors who had heeu 
adjudicated insolvents on tboir owu appUoation. 
ThouppelUnt then applied for proceeding; against 
the respondents one of the sureties. The sub- 
stantial objection raised by the respoudonb was 
that the Court wont beyond' jurisdiction in ask- 
ing for security for tbo decretal amount under 
provisions of 0. 38, E. 3, Civil P. G , and as the 
bond executed bad gone beyond the terms of tbo 
said rule it could not bo enforced iu execution 
proceedings: 

Hr/ii ; that 0. 3S» R. 5 oodoubtcontomplatod 
security for tbo production in OoQrl of Che pro* 
party sought to be attached before judgment or 
its value at a future time when called upon and 
ibe amount of tho security demanded should 
ordioaiily be commeosarate with the value of 
the property sought to bo attached ; but the 
object ol the legislaturo for providing for attach- 
ments before judgment was to secure the proa- 
pectivo decree-holder iu matter of realisation of 
the money that might be eventually found by 
the Court to be due to him. Having regard to 
the object of the provisions for attachment be- 
fore judgment the courtin making a demand 
for and in taking security for tbo prospective 
decretal amount might have acted at most in 
an irregular maouor in the exercise of its juris- 
dictiou. [p H6 0 IJ 

Held further : ibtt tho respondont having 
executed the surety bond in the form be had 
done, could not raise tho objection which he 
hud raided in this case in tho course of execu* 
tion proceedings started egaiost him under the 
provibioDs of S. 145 of the Code. [p 145 0 1] 

Apurbadhone Mukherji — for Appel, 
lant. 

Chandra Sekhar Sen and Pulin Behary 
Das — for Respondent. 

Judgment. — This appeal is on behalf 
ot til© decree-holder and arises out of 
proceedings started under S. 145, Civil 
P . 0., ogainst the respondent, a surety. 
The appellant instituted a suit, in the year 
1929 on apromissory notoQgainsttwoper- 
sons, Krishna Chandra Roy and Hirulal 
Roy. The claim was laid at Rs. 759.6-0 
in the plaint. He thereafter applied for 
attachment before judgment of a motor 
lorry belonging to the said defendants 
On 13th November 1929 the Court issued 
on them, the Roys, a notice to show cause 
why the said motor lorry should not be 
attached before judgment or they should 
not furnish security to the extent of 
Rs. B60 to cover the decree, if any, that 
maybe passed against them. The said 
defendants appeared and offered to fur 
Dish security. They proposed the res- 
pondent and another person as sureties 
and the respondent and another person 
agreed to stand as sureties. They, the 
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proposed sureties, executed in favour of 
the Court a surety bond dated 30th 
November 1929. The bond recites the 
notice dated 13tb November 1929, issued 
on the defendants, and the fact that the 
Court had allowed the defendants to 
furnish security. Then the bond states 
That the executants make themselves 
personally liable to the extent of Es. 860, 
that is, for the amount that might be 
decreed against the defendants, and the 
sureties promise to pay the same in case 
the decretal amount be not realised from 
the judgment-debtors. The Court on a 
favourable report from the Sheristadar 
as to the solvency of the respondent and 
the other co-executant, accepted them as 
sureties and withdrew the order for 
attachment before judgment. On 4th 
June 1930, the suit was decreed in full 
against the defendants. The appellant 
hrst executed his decree against the 
principal judgment-debtors and attached 
the lorry which was sold by the Court in 
execution. It fetched Rs. 100 only at the 
Court sale. 

The appellant could not realise any- 
thing more from the principal judgment- 
debtors who have been adjudicated insol-' 
vents on their own application. The 
appellant then applied for proceeding 
against the respondent, one of the sureties. 
The substantial objection raised by the 
respondent is that the Court went beyond 
jurisdiction in asking for security for the 
decretal amount under the provisions of 
0. 38, R. 5, Civil P. C., and as the bond 
executed has gone beyond the terms of 
the said rule it cannot be enforced in 
execution proceedings. This objection 
was overruled by the learned Munsif who 
allowed execution to proceed against the 
respondent. The learned District Judge 
on appeal, however, has accepted the said 
objection. He has further held that if 
the bond is to be regarded as one for the 
production in Court of the lorry or its 
value in cash, for which purpose only a 
bond could be taken under the provisions 
of 0. 38. R. 5, there was no breach of the 
bond, as the lorry was actually brought 
in Court under the process of the Court 
and ultimately sold. He accordingly 
dismissed the execution. Against this 
order passed by the learned District Judge 
the decree-holder has preferred this ap- 
peal. I do not follow the last mentioned 
reasons of the learned District Judge. If 
the bond is not for the . production of the 


lorry or its value in Court, I do not see 
how it can be regarded as such. In pro- 
ceeding in the aforesaid manner the 
learned District Judge in my view has 
proceeded upon a hypothetical case. He 
cannot make a new bond for the parties. 
The bond contains only one undertaking 
by the sureties, namely to pay the decre- 
tal amount to the decree-holder in a cer- 
tain contingency, and the only question 
is whether the said undertaking can be 
enforced in executiou. 

The bond in its express terms is for the 
performance of a prospective decree that 
may be passed eventually against the 
defendants, Krishna Chandra and Hiralal 
Roy, and the sureties have by tbetermsof 
of the security bond made themselves 
personally liable to the extent of Rs. 860. 
The case prima facie falls within S. 145 
of the Code and the appellant has the 
prima facie right to enforce his remedies 
against the respondent in execution pro-< 
ceediugs. It is said, however, that the 
surety bond is void being taken by the 
Court in excess of its powers. The notice 
of the Court issued on 13tb November 
1929 on the defendants was also to show 
cause why they sliould not furnish secu- 
rity to the extent of Rs. 860 which am. 
ount was estimated to cover .... the 
amount of the decree. The sureties under- 
took to pay the amount of the decree that 
may eventually be passed against the de- 
fendants to the extent of Rs. 860. The 
6gure was fixed at Es. 860 apparently on 
the basis that the claim being laid at 
Rs 759-6.0, the decree including costs 
could not exceed that amount. The order 
for attachment before judgment was with- 
drawn as the respondent and another 
person stood suretiesand gave an under- 
taking to pay the amount of the decree 
that may be passed eventually incase the 
defendants could not pay. There was ac- 
cordingly good consideration for the bond. 
It is however argued that the Court can 
only demand security from the defen- 
dants under 0. 38, R. 5 for the produc- 
tion in Court of the property sought to 
be attached or its value, and to place it 
at the disposal of the Court when called 
upon, and it is said that when in the no- 
tice it made a demand on the defendants 
to furnish security for the estimated 
amount of the decree that may eventu- 
ally be passed, it acted beyond its powers 
and without jurisdiction and the bond in 
question cannot be enforced. 0. 38, R. & 
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costsoftliis Court and of the lower appel- 
late Court from the respondent. Hearinf* 
fee is assessed at one gold mohur. 

K.s./h.k. Order set aside. 
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no doubt contemplates security for the 
production in Court of the property 
■sought to be attached before judgment or 
its value at a future time when called upon 
and the amount of the security deman- 
ded should ordinarily be commensurate 
with the value of the property sought to be 
attached, but the object of the legislature 
for providing for attachments before 
judgment is to secure the prospective 
decree-holder in matter of realisation of 
the money that may be eventually found 
by the Court to be due to him. Every 
act done by a Court in contravention of 
the provisions of a statute is not neces- 
•sarily beyond jurisdiction or a nullity. 

It may bean irregularity. In cases of 
contravention of statutory provisions, no 
hard and fast line can be laid down for 
demarcating between acts which are 
nullities and acts which are irregularities 
but this much can be said, as was laid down 
byMookerji,J.,in delivering his judgment 
-In 35 Cal 61 (l), that the question must 
be determined keeping in view the nature, 
scope and object of the provisions of the 
statute contravened. Having regard to 
the object of the provisions for attach, 
ment before judgment, which I have in- 
dicated above, I bold that the Court in 
making a demand for and in taking secu- 
rity for the prospective decretal amount 
imay have acted at most in an irregular 
manner in the exercise of its jurisdiction. 
iId that view of the matter the remedy of 
the defendants was to point out to the 
Court the' irregularity in the notice, 
issued on l3th November 1929, which by 
its terms demand security from them of 
the decretal amount, when they appeared 
to show cause in pursuance of the same, 
and if the Court still insisted on the said 
security, to proceed to a higher tribunal, 
and the respondent having executed the 
surety bond in the form he has done can- 
not in my judgment raise the objection 
which ho has raised in this case in the 
course of execution proceedings started 
against him under the provisions of S. 145 
of the Code. For these reasons I set 
aside the order of the learned District 
Judge and restore that of the Munsiff. 
The execution against the respondent 
must proceed from the stage at which it 
was left, but the amount must be limited 
to Rs. 860. The a ppellant will have his 

1. Ashutosh Slkdar v. Behary Lai Kirtania 
(1908) 35 Cal 61=6 C L J 320=11 OWN 
1011 (PB). ■ 
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M. C. Guose, J. 

Corporation of Calcutta — Defendant — 
.\ppellant. 

v. 

Monarch Bioscope Co. — Plaiutitf — Res- 
pondent. 

Appeal No. 2022 of 1933, Decided on 
l9th December 1935, from appellate de- 
cree of Addl. Sub-Judge, First Court, 24 
Parganas, D/- 27th June 1933, 

(a) Interpretation Statutes — Plain mean- 
ing clear—Previous law or proceedings of 
select committee should not be referred. 

Every Act must be coustrued accerdiug to 
the pluiu meaciog of its terms and» if the plaiu 
meaning is clenr, such meaning should he taken 
without reference to the previous law on the 
subject or the proceedings of the Select Com- 
mitte'e. [P 14G 0 2] 

(b) Calcutta Municipal Act (3 of 1923), 
S. 391*~Cineina show is not excluded from 
S. 391. 

The term theatre or circus or other simUac 
place of public amusement in 8. 391 cannot 
possibly omit a cinematograph show. A cioo' 
matograph show is one of the most widely 
spread popular forms of public amusement. It 
is held in a building similar to a theatre and it 
cannot possibly escape the words of S. 391. If 
the Legislature which enacted the section in* 
tended to omit the cinema in view of the Cine- 
matograph Act of 1916, they should have spe- 
cially stated it in a proviso to S. 391. As they 
have not done so and the words of the section 
are quite clear, it must be held that it includes 
cinematograph show. [p 140 o 2] 

(c) Calcutta Municipal Act (3 of 1923), 
S. 391 — That corporation generally used to 
give notice to take license would not make 
opening of show without previous license 
legal. 

It is the duty of the owner of the placo of 
amusement to take a license in proper time be- 
fore he opens the place of public amusement. 
The mere fact that the Corporation generally 
used to give a notice to take out a license would 
not make it legal on the part of a proprietor to 
open a show without a previous license. 

[P 147 0 1] 

(d> Calcutta Municipal Act (3 of 1923), 
S. 391^Cinematograph Act of 1918 does not 
take any Corporation*# power under S. 391. 

The Cinematograph Act is an All India Act 
and applies to Cinematograph shows exhibited 
at any time or place within British India and 
the chief object o! the Act is to prevent the 
showing of unlicensed cinematograph films and 
further to have proper safeguard against fire. 
For this purpose, no one may open a cinemato- 
graph show at any place without any license 
under the Cinematograph Act of 1918. But this 



146 Calcutta CouPN. OF Calcutta V. Monarch Bioscope Co. (M.C. Chose, J.) 1936 


vc'iW not necessarily take away the power of the 
Calcutta Corporation under S. 391. [P 147 C 1] 

(e) Calcutta Municipal Act (3 of 1923). 
S. 391^Cinenia show opened without previ* 
ous license of corporation — Corporation can 
suppress show and is not bound to make case 
in criminal Court. 

The Corporation can suppress a cinema show 
which is opened without previous license of the 
Corporation. And it is not bound to make a 
c^se aj^ainst the proprietor in criroinal Court 
and get him fined. [P 147 C *2] 

Atul Chandra Gupta and Pashupati 
Ghose — for Appellant. 

Amarendra Nath Bose and Atinash 
Chandra Ghose — for Eespondent. 

Judgment. — This is an appeal by the 
defendant, the Corporation of Calcutta. 
The facts in short are these: The plain- 
tiff, the Monarch Bioscope Co., which is 
a peripatetic Bioscope Co., obtained a 
license from the Commissioner of Police, 
Calcutta, to exhibit at a certain Mela 
within the Corporation of Calcutta, and 
according to their license they were open- 
iug the cinema show on 23rd April 1929. 
They bad put up their temporary erec- 
tions and were selling their tickets when 
a Corporation officer appeared with 
police help and prevented the company 
from exhibiting the cinema show on the 
ground that they bad not taken a license 
from the Corporation of Calcutta. The 
plaintiffs’ case is that after they obtained 
a license from the Commissioner of Police 
they were nob bound to take a further 
license from the Corporation of Calcutta 
and the action of the Corporation oflicer 
was ultra vires and oppressive and they 
claimed damages for the same. The trial 
Court held that the plaintiffs were legally 
bound to takea license from the Corpora- 
tion and as they had not done so, the 
action of the Corporation officer was not 
illegal. The trial Court dismissed the 
suit. In appeal, the learned Additional 
Subordinate Judge has held that the 
plaintiffs were not bound to take a fur- 
tlior license from the Corporation and the 
action of the Corporation officer was 
ultra vires and illegal. The Court award- 
ed damages of Bs. 100. The main question 
in appeal is whether under S. 391, Cal- 
cutta Municipal Act, it was obligatory on 
tho plaintiffs to take a license from the 
Corporation- S. 391 is in these terms: 

No person sball. without or otherwise than 
in conformity with the terms of a license grant- 
ed hy the Coii oration in the behalf, keep open 

any theatre, .'iicus or other similar place of 
public resort recreation or amuaement. 

T1 e Court of appeal below thought 


that as the term 'cinema' is not in S. 391, 
and inasmuch as the report of the Select 
Committee dealt with the Bill and it 
appeared from the note of the Select 
Committee under the section that 
cinemas were not included in S. 391 in 
view of the Cinematograph Act of 1918, 
the cinematograph show does not come 
within the provisions of S. 391. It is 
urged on behalf of the appellant that the 
proceedings of the Legislature cannot be 
referred to as legitimate aids to the con- 
struction of the Act in which they result. 
See the case of 22 I A 107 (l). Every Act 
must be construed according to the plain 
meaning of 'its terms, and if the plain 
meaning is clear we must take that plain 
meaning without reference to the previous 
law on the subject or the proceedings of 
the Select Committee. In this case, after 
hearing the learned Advocates on both 
sides at great length it is absolutely clear 
that the term theatre or circus or other 
similar place of public amusement can- 
not possibly omit a cinematograph show. 
A cinematograph show is one of the mostL 
widely spread popular forms of public' 
amusement. It is held in a buildingl 
similar to a theatre and it cannot pos-l 
sibly escape the words of S. 391. If 
the Legislature which enacted the sec- 
tion intended to omit the cinema in view 
of the Cinematograph Act of 1918 they 
should have specially stated it in a pro- 
viso to S. 391. As they have not done 
60 and the words of the section are quite 
clear, we must bold that it includes 
cinematograph show. 

The next question urged by the learned 
Advocate is that under S. 391 it is an 
offence to keep open a theatre or other 
place of amusement. It is urged that 
the show in question had not yet opened. 
They were only selling tickets at the 
door and had not yet begun exhibiting 
the cinema show. This argument does 
not appeal to me. If the plaintiffs bad 
no legal right to keep open a cinema, 
they bad no right to open it without a 
license. The next argument is that it 
has always been tho practice of the Cor- 
poration to serve a notice upon the pro- 
prietor of the place of amusement calling 
upon him to take a license and that it is 
not necessary to take a license until such 
notice is served. Such may have been 


Administrator-General ot Bengal v. 

Lai Mullick, (1896) 22 Oal 788=22 I A 
107=6 Sar C03 (P C). 
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the practice of certain oflicers of the 
Corporation but it is clear upon the terms 
of the Act that it is the duty of the 
owner of the place of amusement to take 
a license in proper time before he opens 
the place of public amusement, p may 
be that the owners of a place which had 
a license may be allowed some time of 
"race to renew the license, but for a new 
show such as the plaintiffs were opening, 
they must according to the law take a 
license before they open their show. The 
mere fact that the Corporation chose to 
give a notice would not make it legal on 
the part of the proprietor to open a show 
without a previous license. It was urged 
that the Cinematograph Act of 1918 is a 
complete Act and that as it provides for 
the safety of the public no further action 
is called for by the Corporation. To 
this the reply is that the Cinematograph 
Act is an all India Act and applies to 
•Cinematograph shows exhibited at any 
'time or place within British India and 
the chief object of the Act is to prevent 
the showing of unlicensed cinematograph 
films and further to have proper safe- 
guard against fire. For this purpose, no 
one may open a cinematograph show at 
any place without any license under the 
Cinematograph Act of 1918. But this 
will not necessarily take away the power 
of the Calcutta Corporation under S. 391. 

It should. be observed that the business 
of a Municipal Corporation is not only to 
secure the safety of the public but also 
to secure their comfort and convenience. 
Whether in fact a poor performer should 
be bound to take license both under the 
Cinematograph Act and under the Cal- 
cutta Municipal Act is a matter for the 
high authorities to determine. As the 
law now stands the plaintiffs were under 
obligation to take a license from the Cor- 
poration. Then it was urged that the 
Corporation Officers acted ultra vires in 
suppressing the cinema without giving 
the plaintiffs an opportunity to take a 
license. The reply is that it was the 
duty of the plaintiffs bo take a license be- 
fore preparing to open the cinema. The 
learned Subordinate Judge has made 
strictures on the conduct of the Corpora- 
tion Officers. It was suggested that pro. 
bably the Corporation Officers would have 
passed over the matter if an illegal grati- 
fication had been given. However that 
may be, we must deal with the matter 
according to law, and according to the 
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clear interpretation of the law the plain- 
tiffs were under obligation to take a 
license from the Corporation and as they 
did not do so, it cannot be said that the 
Corporation Officers exceeded their 
authority in suppressing it. It was urged 
in the last place that the Corporation 
should have made a ease against the plain-' 
tiffs and got them fined by the Magistrate^ 
and that they have no business to sup.| 
press the unlicensed show. The argu- 
ment is of no weight. In the result, the 
appeal is allowed and the plaintiffs' suit 
is dismissed with costs. Ijeave to appeal 
under S. 15 of the Letters Patent is re- 
fused. 

K.S./r.k. Appeal allowed. 
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Lort-Williams and Jack, JJ. 

Nifai Charan Gho^e and others — De- 
fendants — Petitioners. 

V. 

Kshetra Nath Ganguly — Plaintiff- 
Opposite Party. 

Criminal Bevn. Nos. 14 and 21 of 1035, 
Decided on 7th January 1936. 

# Criminal Trial— Complaint to Magistrate 
under S. 476, Criminal P. C. — Name of per- 
son not mentioned in complaint— Magistrate 
can proceed against such person also. 

The Criminal Procedure Code provides for 
taking cognizance of ofiences and not of offen- 
ders and a Magistrate who has legally taken 
cognizance of an offence under S, 476 has juris- 
diction to proceed against any one who might 
be proved by the evidence to be concerned in 
an offence, whether he is mentioned in the 
order under S. 476 or not; 1917 Cal 121 and I 
Marsh Bep 270, Foil.: 23 Cal 582, not Foil. 

[P 149 C 1) 

Santosh Kumar Basu, Purnendu 
Sekhar Basu and Suresk Chandra Taluq. 
dar — for Petitioners. 

SudhaTisu Sekhar Mukherjee — for Op- 
posite Party. 

Order. — In these oases rules were 
issued to show cause why certain orders 
should not be set aside. These orders 
were the subject of oue judgment of the 
learned Sessions Judge of Burdwan. The 
matter arose out of a civil suit tried by 
a Munsif. It was alleged that certain of 
the parties were guilty of an offence 
under S. 196, I. P. C. An application was 
made to the learoed Munsif. asking him 
to make a complaint against these per- 
sons under S. 476, Criminal P. 0. The 

Munsif held an inquiry and eventually 
made a complaint against the defendants 
Satya Kinkar Ghosh and Amrita Lai 
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'Ghosh : but be refused to make a com- 
plaint against the pleader HaradasBaner- 
jea or defendants 3 to 5 in the suit, be- 
cause he considered that no prima facie 
case against them had been made out. 
There v^as an appeal to the Sessions 
Judge, and he agreed with the Munsif in 
making a complaint against Satya and 
Amrita, but disagreed with him with re- 
gard to the pleader and the other defen- 
dants, because in bis opinion the effect 
of the order of the Munsif refusing to 
make a complaint against them was to 
debar the Magistrate, wboseduty it would 
be to hold an inquiry, from taking action 
against those persons, even though after 
going into the case in much more detail 
than had been possible before the Munsif, 
a criminal case against them was dis- 
closed. The learned Judge proceeded to 
say as follows : 

I do not tbink that it is desirable that the 
learned Magistrate's bands should be fettered in 
this fashion. I must not be understood io the 
‘present case to be holding that a prima facie case 
has been made out against these persons. All 
that I wish to point out is that if the learned 
‘Magistrate, in the course of his inquiry, finds 
from the materials before him tbattbe interests 
•of justice require that criminal action should 
be talieD against all or any of these persons, he 
should be free to take such action. In this 
view of the case, I set aside the order of the 
learned Muneif discharging the rules against the 
pleader Babu Earadae Banerjea and against de* 
fendants 8 to 5, leaving it open to the Magistrate, 
who holds the inquiry, to take any action 
against them, if the evidence before him justi* 
fies such a course, 


and be allowed the appeal to that estent. 
It seems to us that the learned Sessious 
Judge correctly stated the legal position 
of the learned Magistrate who will hold 
the inquiry. In 1 Marsh Eep 270 (1) 
Sir Barnes Peacock, C. J., and two other 
Judges held that under the correspond- 
ing S. 171, Act 25 of 1861, a Court has 
power to order that the Magistrate shall 
investigate whether forgery has been 
committed with reference to a particular 
document offered in evidence before such 
Court, without particularising any indivi- 
dual as the suspected person. The learned 
Chief Justice remarked that it had been 
urged that this section (as does the pre- 
sent S. 476, Criminal P. C.) referred to 
an accused person, and that this showed 
that the section must refer to an indivi- 
dual selected, after an investigation, by 
the Court before whom the alleged 

i Essan ChunderButt V. Frannath Chowdry, 
1 Marsh Eep 270=2 Hay 236=W R F B 71. 


offence may have been committed, and 
that the section could not justify an order 
for the Magistrate to investigate and fix 
upon some person who shall be then con- 
victed by the Magistrate. But the Court 
refused to concur in tbi^ view of the law 
and held that the section gave power to 
any Court to send the case for investiga- 
tion to any Magistrate and directed that 
such Magistrate should thereupon pro- 
ceed according to law. 

If there be a person distinctly accused, of 
course the Magistrate can proceed equally 
against him as he can in investigating a case 
sent to him. But there is nothing in the section 
to prevent the investigation of a case where no 
particular individual is as yet accused. The in* 
vestigatioD is to show whether any or what per* 
son is to bo charged under the law. Moreover, 
no injustice is doue to anyone. If on investi* 
gating the case it appears to the Magistrate 
that there is no proof to warrant bis committing 
anyone, no ore can be injured; if. on the other 
band, the result of the investigation shows that 
someone has committed forgery, that person 
may be and ought to be proceeded against ac* 
cording to law, and if fouud guilty by a compe* 
tent Court, he will be punished for the crime. 

In 23 Cal 532 (2) it was held by a 
Divisiou Beuch of this Court that the 
provisions of S. 476, Criminal P.C., clearly 
indicate that a Court must not only have 
ground for enquiry into an offence of the 
description referred to in the section but 
must also be prima facie satisfied that the 
offence has been committed by some defi- 
nite person or persons against whom pro- 
coediogs in the Criminal Court are to be 
taken. That was a case in which the 
learued Munsif bad sent the case to the 
Magistrate for investigatiou and trial of 
charges under S. 193 and other sections 
of the Indian Penal Code “against the 
plaintiff or some other person or persons.’' 

xhereby showing,*' as the learued Judges 
remarked , 

that he did not arrive at any definite conclu* 
sioD as to whether the Investigation, which be 
directs, should go on either against the plaintifi 
or against some other person or persons. 

The case in Marshall's Reports does 
not seem to have been cited before that 
Court, and the cases upon which the 
learned Judges relied, specially the case 
of 23 Cal 532 (2), do nob seem to support 
the view which they took. In 21 C W N 
950 (3) this matter was again considered 
by a Division Bench of this Court. The 

2. Mahomed Bhakku v. Queen Empress, (1896) 

23 Cal 53^ 

3. Giridhari Lai v. Emperor, 1917 Cal 121=i2 1 0 

133=21 OWN 950=18 Cr L J 901. 
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District Judge bad made an order under 
S. 476 against a person who bad applied 
for probate of a will which, in the Judge’s 
opinion was prima facie a forgery. Before 
the Magistrate who held the inquiry', on 
the applicatoin of the Public Prosecutor, 
the petitioner, who was not a party to 
the probate proceedings, was also sum- 
moned in the same proceeding which was 
pending against the tirst accused. The 
Court held that the petitioner was not a 
party to the proceedings in the Civil 
Court, and neither sanction under S. 195, 

, Criminal P. C., ncr a complaint under 
S. 476, was a necessary precedent to pro- 
ceedings against him. They further held 
itbat the Criminal Procedure Code pro- 
vides for taking cognizance of offences and 
|not of offenders, and that the Magistrate 
who had legally taken cognizance of an 
offence under S. 476 had jurisdiction to 
proceed against anyone who might be 
proved by the evidence to be concerned 
in that offence, whether he was mention- 
ed in the order under S. 476 or not, and 
they distinguished the case of 23 Cal 532 
(2) above referred to. 

In our opinion, the law is correctly 
stated by the learned Judges in this 
case, and in 1 Marsh Rep 270 (1). 
But the learned Sessions Judge hav- 
ing correctly directed himself on this 
point of law, went on to set aside the 
order of the Munsif discharging the rules 
against the pleader Babu Haradas Banerjea 
and defendants 3 to 5. This, in our opi- 
nion, was unnecessary for the purpose 
which the learned Sessions Judge intend- 
ed, and there seems to be no justiffoation 
for setting aside the Munsif 's order. The 
order, in our opinion, was no bar, as sug- 
gested by the learned Sessions Judge, and 
the question whether the Magistrate 
ought to and can in law proceed against 
any other persons except the defendants 
Satya and Amrita will have to be decided 
at the trial. If the learned Sessions Judge 
had thought fit himself to make a com- 
plaint against some person orpetsous un- 
known, in our opinion, he would have 
been acting within his powers. But the 
effect of his judgment is to do neither the 
one thing nor the other. He blows hot 
and cold. He has not decided to make a 
complaint against persons unknown, and 
yet he has set aside the Munsif’s order 
retoaipg to make a complaint. In our 
opinion, therefore the learned Judge’s 
order cannot be supported and must be 


set aside. The rules in these two cases* 
are made absolute. 

B.D.. R.K. Buies made absolute, 
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Lort.Williams and Jack, JJ. 

Jad alendrartatk Panja — Petitioner.. 

V. 

Empero) — Opposite Party. 

Criminal Revn. No, 1269 of 1935, De-- 
oided on 14th January 1936. 

^ (*) Criminal Trial — Sentence of fine-^ 
Speciftl Mftgi»trftte patsing sentence of fine 
under provisions of S. 23, Ordinance 11 of 
1931-~Special powers coming to end in 1932 
— Magistrate succeeding to such special* 
Magistrate is not a successor and cannot 
execute sentence of fine. 

A seDtoDca was passed by 6 as a Special 
Magistrate forming a Special Criminal Court 
within the meaning of S. 23 of Ordinance 11 of 
1931. That Court came to an end in May 1932. 
S, who succeeded G as Sub'divlsional Magia* 
irate held that S was not a successor of Q as 
a special Magistrate forming a special criminal 
Court within the meaning of that seotion. So 
S could not execute by issue of a warrant of at* 
tachment a sentence of fine imposed by Q, 

[P 160 0 2] 

(b) Criminal Trial — Sentence of fine im* 
posed by Special Magistrate under S. 23 of 
Ordinance 11 of 1931— Ordinance expiring an 
1932 — Sentence remaining unexecuted — 
Whether under S. 559, Criminal P. C. Dis* 
tract Magistrate can order execution—* 
Quaere. 

Quaere. — Where a seotence of fine is passed 
by a ^lagistrate holding powers under S. 23, 
Ordinance II of 1U31. and the sentence remains 
unexecuted and the ordinance also comes to an 
end in the year 1982, whether by resorting to 
S. 559. Criminal P. C.. the District Magistrate 
can direct any other Magistrate to execute such 
sentence ? (P 164 C 1] 

$ (c) Criminal Trial — Servkenco of fine and 
in default penal servitude — Sentence in de* 
fault served out^Realisation of fine undesi- 
rable and unfair. 

Except in special cases, it is both undesirable 
and unfair to seek to realise a due when the 
sentence ordered to be served in default of pay* 
mont of the dne has already been served io 
full; and the proviso to S. 88G, Criminal P. C.,. 
is intended to deal with cases whore for some 
sufficient reason the authorities have not been 
able to realise the fine before the default sen* 
ience has been served: 1935 Bom 160. FoH. 

CP 161 C 2] 

Santosh Kumar Basu and Debabrata. 
Mookerjea — for Petitioner. 

D. N. Bhattacharya — for the Crown. 
Lort.Williams, J.— In this case a 
Buie was issued to show cause why an 
order issuing a warrant under S. 386, 
Criminal P. C.. to the Colleotor of Burd- 
wan, authorising him to realise the un- 
realised part of a fine imposed on the 



150 Calcutta Jadabendranath Panja v. Emperor (Lort-Williams, J.) 1936 


petitioner in 1932 by a Special Magis- 
trate under S. 17 (2), Criminal Law Am- 
endment Act» should not be set aside. 

The petitioner was convicted on 27th 
January 1932, under S. 17 (2), Criminal 
Law Amendment Act of 1908 for having 
promoted a meeting under the auspices 
of the Burdwan Congress Committee 
which had been declared unlawful. The 
case was tried by Mr. S. P. Ghose, spe. 
cial Magistrate, Burdwan, who sentenced 
the petitioner to undergo rigorous im. 
prisonment for two years and six months 
and to pay a fine of Bs. 500, in default 
to suffer rigorous imprisonment for six 
months more. On 8tb March 1932, an 
order was made for the execution of the 
fine and subBe(iu6Dtly, while the peti- 
tioner was serving his sentence, a sum of 
Bs. 44.8.0 was realised by attachment 
and sale of his moveable properties. In 
May 1932 Ordinance No. 11 of 1931, 
under which Mr. S. P. Ghose had been 
appointed a Special Magistrate, expired. 
The petitioner alleges that although part 
of the fine was realised, no intimation of 
such realisation was given to the jail 
authorities, with the result that the 
petitioner had to serve out the whole 
term of imprisonment inflicted in default 
of payment of the fine, namely, 6 months 
in addition to the substantive sentence 
of imprisonment passed upon him. Fur- 
ther, be alleges that the fact of realisa. 
tioD of a part of the fine, if intimated to 
the jail authorities, would have earned 
for him a remissioo of sentence, but that 
be received no such remission on account 
of partial realization of the fine besides 
the usual remission for good conduct 
under the Jail Code. Subsequently, on 
7th March 1935, a warrant was issued 
under S. 386, Criminal P. C.. by Mr. B. 
Sinha, Sub- Divisional Magistrate of Burd- 
wan, authorising the Collector of the 
district to realise the unrealised part of 
the fine, viz., Bs. 456, according to civil 
process by attachment and sale of the 
immoveable properties of the petitioner. 
The petitioner further alleges that al- 
though it appeared clear from the settle- 
ment papers, etc., that he had some 
landed properties, no proper steps were 
taken to realise the unrealised portion of 
the fine till after the lapse of three years 
from the date of his conviction. 

The arguments raised on behalf of the 
petitioner are that the Court of Mr. B, 
Sinha, who issued the warrant, not being 


a Court of the Special Magistrate who 
passed the sentence or his successor-in- 
office, had no power to issue the warrant. 
Further, the warant was not signed by 
Mr. Sinha as a Special Magistrate but as 
Sub-divisional Magistrate of Burdwan. 
Further it has been argued that under 
S. 386, Criminal P. C., where the offender 
has suffered the whole of the imprison- 
ment ordered to be undergone in default 
of payment of the fine, the Court shall 
not issue a warrant for the realisation of 
the fine, unless for special reasons to be 
recorded in writing it considers it neces- 
sary to do so. ^Vith regard to the first 
point. Ordinance II of 1931 provided in 
Chap. 1 for certain emergency powers, 
and in Chap. 2 for certain Special Crimi- 
nal Courts, and S. 23 (included in that 
Chapter) provided that Courts of crimi. 
nal jurisdiction may be constituted under 
that Ordinance of the following classes : 
namely, (i) Special tribunals and (ii) Spe- 
cial Magistrates. The note in the margin 
of that section is "Special Court.*’ S. 386, 
Criminal P. C., provides that : 

Whenever an offender has been sentenced to 
pay a fine, the Court passing the sentence may 
take action lor the recovery of the fine by issuing 
certain warrants ; provided that, if the sent* 
ence directs that in default of payment of the 
fine, the offender shall be imprisoned, and If 
such offender has undergone the whole of such 
imprisonment in default, no Court shall issue 
such warrant unless lor special reasons to be 
recorded in writing it considers it necessary to 
do so. 

Section 389 provides that : 

Every warrant lor the execution of any seut- 
ence maybe issued either by the Judge or 
Magistrate who passed the sentence, or by bis 
successor*]n*o£tice. 

It is contended on behalf of the Crown 
that Mr. Sinha is the successor-in-office 
of Mr. S. P. Ghose within the meaning 
of this section. In my opinion this con- 
tentioD is not sound. The sentence, 
passed by Mr. S. P. Ghose was passed by 
him as a Special Magistrate forming a 
Special Criminal Court within the mean- 
ing of S. 23, Ordinance 11 of 1931. That 
Court came to an end in May 1932. Mr. 
Sinha, who succeeded Mr. Ghose as Sub- 
divisional Magistrate, cannot possibly be 
held to be Mr. Ghose s successor as a 
Special Magistrate forming a Special 
Criroinal Court within the meaning of 
that section. Similarly, although Mr. Smha 
became a Special Magistrate on the very 
day he made the order in question, be 
did not make the order as a Special 
Magistrate, and it is doubtful whether he 
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even knew that special powers had been 
•conferred upon him. Moreover, he was 
appointed a Special Magistrate under the 
Bengal Suppression of Terrorist Outrages 
Act (12 of 1932). Consequently, it is not 
possible to argue that on account of this 
appointment, he became the successor-m- 
oliice of Mr. Ghose. the Special Magis- 
trate under the previous Ordinance, who 
convicted the accused and inflicted the 
senteoce upon him. 

Ordinance 9 of 1932 in S. 4 thereof 
provides that where before the expira- 
tion of the ]^ 0 Dgal Emergency Powers 
Ordinance, 1931, an order has been made 
thereunder for the trial of any person by 
a Special Magistrate, but the trial has not 
begun, or the trial has proceeded but has 
not been completed, the offence may be 
tried or the trial completed by such Spe- 
cial Magistrate and such Special Magis- 
trate shall continue to have all the powers 
with which he was vested under the said 
Ordinance. If a further provision bad 
been made under that section for the 
execution by warrant of 6nes indicted as 
part of the sentence as in the present 
case, 00 difficulty would have arisen. It 
is conceivable that 'the difficulty might 
be met by applying the provisions of S. 
559, Criminal P. C. That section pro- 
vides that; 

Tho powers and duties of a Judge or Magistrate 
may be exercised or performed bv his successor* 
And when there is any doubt as to 
who is his succ6S$or*iD*of!ic6, then any such 
Magistrate or the District Magistrate shall de* 
termine, by an order in writing, the Magistrate 
who shall, for the purposes of the Code or of any 
proceedings or order thereunder, bo deemed to 
be the successor* in-offioe of such Magistrate. 

It is not necessary to give any decision 
on this point, because that matter is not 
in issue at the present moment and will 
have to be decided when if at all, such 
an order is made in this or any other 
similar case. The other point raised on 
behalf of the petitioner is that Mr. Sinha 
who issued the warrant, did not record 
any special reason in writing within the 
meaning of the proviso to S. 386. The 
^reason he recorded was that the petitio- 
ner was a man of dangerous character. 
In my opinion this was not such a reason 
as is contemplated by the section. In 59 
Bom 350 (1), Sir John Beaumont, C. J. 
said that the Court should follow the 

1. Dlgambar Kashinath v. Emperor, 1935 Bom 

160=59 Bom 350=1936 Or 0 820=156 I C 

772=36 Or L J 1034=37 Bom L R 99 
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policy whicli seams to liave inspired tno 
proviso to S. 336. which appears to bo 
chut in general an offender ought not to 
be required both to pay the fine and to 
serve the sentence in default, but the 
proviso enables a warrant to be issued 
for recovery of the line even if the whole 
sentence of default lias been sers*od, if 
the Court considers that there are special 
reasons for issuing the warrant and in 
his opinion, those should bo reasons ac- 
counting for the fact that the tine lias 
not been recovered before the sentence 
in default has been served. I am in 
agreement with the remarks of tho learn- 
ed Chief Justice. Except in special oases 
it seems to me both undesirable and un- 
fair to seek to realise a tine when tho 
sentence ordered to be served in default 
of payment of the fine has already been 
served in full; and in my opinion the pro-j 
viso is intended to deal with cases wheroj 
for some sufficient reason the authoritie3| 
have not been able to realise the fine be-^ 
fore the default sentence has been served. 
It is true that there seeras to bo some 
evidence to show that the authorities did 
try to realise the fine but were not aware 
that the petitioner possessed landed pro- 
perties. 

On the other hand, be alleges that 
they bad the settlement papers which 
they could have had examined and which 
would show clearly that he was tho 
owner of the properties, and that their 
inability to realise the fine was due to 
their own laches. W^hether that be truo 
or not, that is not the reason recorded by 
the learned Magistrate for issuing a war- 
rant within the meaning of the proviso 
to S. 386, Criminal P. C. For all those 
reasons, I am of opinion that the order 
of Mr. Sinha must be set aside and the 
warrant quashed. 

Jack, J. — I agree that the order should 
be set aside as it appears to be a case 
which is not contemplated by the Crimi- 
nal Procedure Code, namely, where there 
is no 8ucoes3or-in. office to the Special 
Magistrate. S. 559 applies where there 
is any doubt as to who is the successor- 
in-offioe and possibly it might be held 
that under that section, the District 
Magistrate would be empowered to ap- 
point a suocessor-in-offioe for tlie pur- 
pose of these proceedings. But iu this 
case no such appointment has been made. 
As regards the other point, it may be 
noted that although in the Bombay cuse» 
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59 Bom 350 (1), the learoed Chief Justice 
held that the reason given by the Magis- 
trate was not such a reason as is referred 
to in S. 3S6, he still refused to interfere 
with the Older for the execution of the 
warrant on the ground that although the 
reason given by the Magistrate was not 
such a reason, still there was a special 
reason in that case why the warrant 
should be executed, namely a reason 
similar to that which the prosecution al- 
leged in the present case i. e. that the 
authorities had endeavoured to realise 
the fine but bad not been able to do so in 
due time owing to not knowing where 
the properties were situated. 

U.D.. K.K. Order set aside. 
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Gcha and Bartley, JJ. 

B. S. N. Co. Ltd. and I. G. X. & By. 
Co. Ltd. — Defendants — Appellants. 

V 

Bav! Ea7iai Madhab Chandra Istvar 
Chandra Pal and others — Plaintiffs — 
Bespondents. 

Appeal No. 194 of 1933, Decided on 
23rd January 1936, from original decree 
of Sub-Judge, First Court, Bakargunj, 
D/. 22od May 1933. 

(a) Tort — Negligence — CollUion between 
vessel at anchor and one in motion — Onus 
of proof is on latter. 

The burden of proof in an action founded 
upon collision between a vessel at anchor and 
cue in motion* is upon the owner of the latter 
to prove that the collision was not occasioned, 
by uny cei^lisence on their part. They have 
to prove that the collision was due to inevit* 
able accident not arising from negligent naviga- 
tion : The Annot Lyle^ 11 P D 114, Pel. on. 

[P 154 C 1] 

(b) Tort— Negligence— Contributory negli- 
gence — Vessel lying at anchor not complying 
with regulation to have lights — But vessel 
visible from upper deck of vessel in motion 
and accident capable of being averted by 
exercise of ordinary care and skill— No con- 
tributory negligence arises and negligence 
of former will not excuse latter. 

lu a case of collisiou between a vessel at 
anchor and another in motion, it was found 
that the vessel at anchor had not complied 
with the regulation to have lights on the boat 
But it was found that this absence of light 
was uot the cause of the collision, that tho 
boat was visible from a distance of about 300 
cubits from the upper deck of the vessel in 
motion and that the accident could have been 
averted by the exercise of ordinary care and 
skill. Id a suit for damages by former against 

latter: ^ * 

Eeld : that the question of contributory 
negligence did not ari.se. and that as the defen- 
dants could by exercise of ordinary care and 
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diligence have avoided the mischief which hap- 
pened. the plaiotifT'i negligence would not 
excuse him: R'ldltj v. L. and N. W.Rrf.Co.. 
(1867) 1 A C 754. Rel. on. [V 154 C 2. P 155 C l\ 

Atul C/i. Gupta and Fanindra Mohait^ 
Sanyal — for Appellants. 

Jonesh Ch. Boy and Baiikim Ch, Banerji 
— for Respondents. 

Judgment. — This is an appeal by the* 
defendants in a suit described in the 
plaint filed in Court as a suit for com- 
pensation on account of the plaintiffs' 
cargo boats having been broken and sunk 
by a steamer owned by the defendants. 
The case of the plaintiffs, a firm carry- 
ing on business in the name and style 
of Ram Kanai Madhab Chandra Pal 
Radha Krishna Pal. Gobinda Chandra 
Pal. Krishna Kumar Choudbury Srinath 
Talukdar before the Court, was that in 
the month of December 1927, goods 
specified in detail in the plaint, belonging 
to them, were being carried from 
Calcutta to a place named Kalaiya 
Bandar in a boat (Narain Majhi's boat), 
which reached the river to the south of a 
village named Karmakati, on 16th Decem- 
ber 1927, a little after dusk, and lay at 
anchor beyond the usual track of stea- 
mers passing by the river there, with 
lights on it, visible from a distance. On 
that night between 9-30 and 11 p. m. the 
steamer **Brabmiu of which the defen- 
dants the R. S. K 4 Co. Ltd*, and the 
I. G. N. and Railway Company Ltd., were 
the owners, while on its journey from 
Patuakhali to Barisal, deviated from the 
usual route and collided with the boat 
and broke and sunk the same. The break- 
ing and sinking of the boat, resulting from 
the collision, caused damage to the plain- 
tiffs* firm, and compensation for damaged 
and loss sustained was claimed. The 
claim was for recovery of Rs. 5,946-7-9^ 
with interest from the defendant-oom- 
panies. 

The defence in the suit was that there 
was no negligence on the part of the 
master or Serang in navigating the stea- 
mer; that the steamer was following the- 
usual steamer track and that the boat iit 
question was in the deep navigable chan- 
nel of the river and carried no light as- 
required by the Government Regulations, 
The defendants pleaded non-liability for 
damages as claimed in the suit on the 
ground that the boat was kept in deep 
and navigable water channel, without 
any light on it. On the pleadings of tb^ 
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parties bearing upon the main case be- 
fore the Court, a number ot issues ^ere 
raised for determination. The decision 
of the learned .Subordinate Judge 
in the Court belo^t ou the three of these 
issues requires consideration in the ap- 
peal as the decree passed in favour of 
the plaintiffs in the suit for the amount 
of Rs. 4,995.7.6, against which this ap- 
peal is directed is bused ou the decision 
of those issues. 

Issue 4. Whether the accident was 
due to any negligence or rashness on the 
part of the master and senior Serang of 
S. S. Brahmin in navigating his vessel. 

Issue 5. Whether the accident was due 
to Narain Majhi keeping his boat in the 
deep navigable channel and not e.xhibiting 
any light as required by law? 

Issue 6. Whether the plaintiffs are 
entitled to any damages from the defen- 
dants? If so, what is the amount of such 
damage? 

The findings on evidence in this case 
documentary and oral, so far as they are 
material for the purpose of this appeal, 
may be summarised under the following 
three different beads: I. The Serang 
allowed the steamer to go beyond the 
usual track and got into the places used 
for the mooring of boats, and collided 
with the boat in question. The Serang 
or master of the steamer was not fully 
acquainted with the usual tract of stea- 
mers in the PatuakUali line. IL There 
were lights before the collision in the 
boat in question as also in other two boats, 
lying close by, as required by the Gov- 
ernment Rules. III. The steamer clerk 
went to the upper deck; and he and the 
Serang were conversing with each other, 
and the talk io which they were absorbed 
went on until black things, i. e., the boat 
in question, along with other boats, were 
seen on the river, at a distance of 10 to 
15, or 15 to 20 cubits off from the prow 
of the steamer, when they were first 
seen by them. On the evidence coming 
from the defendants' side, there was no 
fog in the river at the time of or beforo 
the collision, and that there was negli- 
gence on the part of the Serang not to 
see the boats when they were 300 feet 
or so off from the steamer. Witness 1 for 
the defendants deposed to the fact that 
things up to 200 cubits were visible; ao- 
cording to witness 2, things up to 150 to 
200 cubits were visible. Mr. Dunn, the 
Marine Assistant of the defendants at 
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the time of the accident, and who was 
on board the steamer at the time, de- 
posed to these facts: There was no fog 
till after midnight, i. e., till after the 
steamer had left the place of accident. 
It would not be correct for anybody to 
say that at that time of accident there 
was fog- Owing to darkness objects on 
both sides of the river could not be seen 
clearly but they could be seen from 300 
feet at most from the steamer. 

On consideration of the evidence in the 
case, the whole of which was placed be- 
fore us, the conclusion arrived at by the 
Judge in the Court below mentioned un- 
der I and 11 above, does not appear to us 
to be justihable. The evidence in the 
case does not make out the position that 
there was any usual track or route which 
had to be followed on the part of the 
river where the collision took place, in 
the Patuakbali line, nor could it be said, 
oo theevidence before us that the Serang 
of the steamer was not acquainted with 
the track tobe followed byasteamerinthe 
Patuakhali line. The materials on record 
do not further establish the fact on which 
great deal of evidence appears to have 
been adduced on both sides, that there 
were lights on Narain Majhi's boat, the 
boat in question, as was asserted by the 
plaintiffs. The presence of lights on the 
other boats lying close by was not of 
much importance or consequence in view 
of the definite case before the Court as 
to lights having been exhibited by Narain 
Majhi's boat, which was sunk as the re- 
sult of collision. The other findings 
arrived at by the Court below as men- 
tioned in III above, appear to us to be 
amply supported by the evidouce in the 
case. The evidence in tlie case establishes 
that there was negligence on the part of 
the Serang, that the collision was not an 
inevitable accident, inasmuch as he could 
have but had not seen the boat with 
which the steamer collided when it was 
at a distance of 300 feet from the prow 
of the steamer: that a competent Serang 
could easily have averted the collision 
by the exercise of ordinary care and skill. 
The evidence in the case indicates fur- 
ther that the absence of light on the 
boat was not the cause of collision, seeing 
that the Serang and the steamer clerk 
who were on the upper deck together 
saw what according to the clerk was a 
big black heap and according to th^ 
Sorang, two or three black marks liko 
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'jungles' or “black things'. On the 
materials before us, we have do hesita- 
tion in coming to the coQclusioD, ioagree* 
ment with the Judge in the Court below, 
that both the Seraog and the steamer 
clerk were unreliable witnesses, so far 
as important facts arising for considera- 
tioQ in the case go, and that there was 
clear indication in their evidence, taking 
the same with other evidence, that their 
endeavour throughout was to clear their 
own conduct and exonerate the defen- 
dants from liability if possible. “The 
big black heap ’ and ‘'the black marks 
like jungles ’ or “black things” in their 
evidence were the boats lying at anchor, 
which according to unimpeachable evi. 
dence on record were visible from the 
upper deck of the steamer from a distance 
of 300 cubits, and the absence of light 
therefore could not possibly be taken to 
be the cause of collision, which could 
very well have been averted but for the 
negligence of the person entrusted with 
the navigation of the steamer. The colli- 
sion was due to negligence and failure on 
the part of the Serang to use ordinary 
care and skill, and not to the fact of there 
being absence of light on the boat with 
which the steamer collided. On the (acts 
of the case as established by evidence 
dealt with above, the law applicable to 
the case before us may be briefly review- 
ed, with reference to the authority of 
decided cases bearing upon the questions 
arising for consideration. 


The burden of proof, although it loses 
its importance in a case like the present 
'where all the relevant and material evi- 
dence has been placed on record, by one 
side or the other, in an action founded 
upon a collision between a vessel at 
anchor and one in motion is upon the 
owner of the latter to prove that the 
collision was not occasioned by any 
negligence on their part. The defendant 
has to prove that the collision was due 
to inevitable accident not arising from 
negligent navigation: see 11 P D 114 
(1). The defendant in the case before us 
did not satisfy the test by evidence led 
on their side; and did not discharge the 
onus that was upon them. The question 
of onus directly arising for consideration 
in a case of collision between a steamship 
and a sailing vessel, which had failed to 
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comply with Admiralty Regulations re- 
garding lights, was considered in 3 P C 
212 (2), in which the Judicial Com- 
mittee of the Privy Council, being of 
opinion that the collision might have 
been avoided if the sailing vessel 
had obeyed the regulations, she was to 
blame for the collision that occurred. 
It was held in that case, that though the 
omission to exhibit proper lights might 
be immaterial where it was shown that 
absence of such lights was not the cause 
of the collision and did not conduce to it, 
the onus lay on such vessel to show that 
non-compliance with regulation was not 
the cause of the collision. In the case 
before us, not only the evidence for tbe 
plaintiffs, but the evidence on tbe side 
of tbe owners of the steamer, indicates 
clearly that the absence of lights on the 
boat was not the cause of tbe collision. 
The evidence coming from tbe side of 
the plaintiffs and tbe defendants points 
clearly to the fact that the boat at an- 
chor was visible from the upper deck of 
the steamer, and that the collision was 
due not to tbe absence of light on the 
boat, but to the negligence and want of 
exercise of ordinary care and skill on the 
part of the Serang. 


In the case before us a vessel under 
steam ran down a boat at her mooring 
when there was no fog, and when things 
on the river and on its banks were visible 
at a distance of 300 cubits from the 
steamer. That fact was prima facie evi- 
dence of fault 00 the part of the steamer, 
and she could not escape liability for tbe 
consequences of tbe act, except by prov- 
ing that a competent Serang could have 
averted tbe collision by the exercise of 
ordinary care and skill : 14 AC 40 
(3J. The evidence in this case establishes 
the position that the Serang concerned 
could very well have averted the colli- 
sion with the exercise of ordinary care 
and skill on bis part. 

The question of contributory negli- 
gence does not arise in the case before 
US on the conclusions on evidence men- 
tioned in different parts of the judgment. 
There is no doubt about the proposition 
that tbe plaintiff in an action for negligsp®® 
cannot succeed if it is found that he him- 
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self hasbeen guilty of uegligeuceor want of 
ordinary care which contributed to cause 
an accident. But the proposition is well 
established that the plaintitY may have 
been guilty of negligence, and although 
,that negligence, may, in part, have con- 
!tributed to the accident, yet if the de- 
Ifendants could by exercise of ordinary 
care and diligence have avoided the ^i®* 
chief which happened, the plaintiff^’ 
negligence will not excuse him: see (1867) 

1 A C 754 (4). The plaintiffs in this 
case might have been at fault for not 
having complied with Government rules 
for exhibition of lights ou their boats 
lying at anchor ; but the collision could 
very well have been averted by the exer- 
oise of ordinary care and skill of the 
Setang of the steamer, who we have no 
doubt, on the evidence before us, saw or 
was in a position to see the boat at an- 
chor from a distance, and could well have 
by exercise of ordinary care prevented 
the collision. On the conclusions we 
have arrived, as indicated above, the 
decision of the Court below, bolding the 
defendants liable for damages must be 
affirmed. 

The quantum of damages has been de- 
termined by the Court on evidence be- 


Akon (R. C. Mitter, J.) Calcutta 155 

to get the amounts under the above thiee 
heads, on an equitable consideration of 
the case before the Court. Id our juas- 
roent. the Court below was right in dis- 
allowing interest on damages in the case 
before us; and taking all the three items 
together, it would not be unfair, on the 
materials on record, to allow deduction 
in favour of the defendants. appellants, 
to the extent of Rs. 500, as claimed by 
them in this appeal from the total amount 
of damages decreed against them. The 
amount of Bs. 500 will be deducted from 
the amount of Rs. 4,994-7-6 mentioned 
in the decree of the Court below, passed 
in favour of the plaintiffs-respondeuts. 
The decree passed by the lower Court, 
agaiust which this appeal is directed, is 
affirmed in other respects. The parties 
are to bear their own costs in this Court. 

K.S./r.K. Order accordinghj. 
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R. C. Mitter, J. 

Parbati Charan Miikhopadhya — Plain- 
tiff and others — Appellants. 

V. 

Bandeali Ahon and others — Respon- 
dents. 


fore it, regard being bad to the claim in 
suit. Out of the total amount of Rupees 
4,995-7-6, decreed in favour of the plain- 
tiffs, the sum of Rs. 500 approximately 
was objected ou three main grounds. 
It was urged on bebalf-of the defendants- 


appellants, that the amount of Rupee 
287-4-9, representing the expenses ir 
ourred by the plaintiffs for sending th 
goods mentioned in Soh. (Ka) to th 
plaint, from Calcutta to Kaliya Bandai 
should not have been allowed ; tbs 
Rs. 200 shonld not have been allowed fo 
misoellaneons expenses ; and that th 
amount of Rs. 100 for costs of oonduotin 
criminal case was not recoverable by th 
plaintiffs from the defendants. In th 
matter of costs for sending goods froi 
Calcutta to Kaliya Bandar, it was cor 
ceded on behalf of the plaintiffs-respor 
dents in this appeal, that the amour 
charged under that head could not prt 
perly be allowed to the plaintiffs in th 
suit. In regard to the three items gem 
rally it was stated that interest on di 
mages having been disallowed by th 
Court below, the plaintiffs were entitle 

4. Badly V.L & N W Ry Co.. (1867) 1 A 0 754: 

46 L J Ex 578=26 W R 147=86 L T 687. 


Appeal No. 201 of 1934, Decided on 
17th January 1936, from appellate decree 
of Sub-Judge, Bakargunj, D/- 7th Sep- 
tember 1933. 

^ Lease— Varying terms of lease with 
respect to amount of rent— Document re- 
quires registration. 

A document given by the owner of land to 
his tenant or by the tenant to his landlord, 
varying the term of the tenancy with rofeieuco 
to the amount of rent to be paid is an interest 
in immoveable property and does require regis- 
tration: 2 I C 89, held impliedly overruled by 
39 Oal 284 (i’R); 24 Cal 20 and ■2-2 Mad 217, 
Not foil. [P 157 0 1] 

Chandra Sekhar Sen — for Appellants. 

Profulla Eiimar Boy — for Respon- 
dents. 

Surajit Chandra Lahiri — for Deputy 
Registrar. 

Judgment. — The question involved in 
this appeal is whether the plaintiff is 
entitled to get a decree for rent against 
the defendants as tenants at the rate of 
Rs. 76-12-7 a year or at the rate of 
Rs. 58-13-10 a year. It is admitted that 
the tenancy is a permanent tenancy. It 
is also admitted that Rs. 58-13-10 have 
been realised by the landlord from the 
tenants up to the year 1316. It is a find- 
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ing of the Court that the origin of the 
tenancy is lost io obscurity, at least it 
was not created after the Transfer of 
Property Act came into force: and there 
is no registered document or any docu- 
ment showing the creation of the ten- 
ancy. The landlord's case is that at the 
time of the Settlement Operation under 
Ch. 10, Ben. Ten. Act, excess lands were 
found in possession of the tenants, that 
is to say, more land than what was stated 
in the collection paper of the landlord; 
and that in the year 1317, the tenants 
verbally agreed to pay additional rent 
for excess area, and the total rent was 
settled at Es. 76-12-7 which the tenants 
undertook to pay from 1317, and the 
tenants had in fact paid at that rate 
since 1317. The defendants state that 
the rent was Es. 58-13-10 and that is 
still the rent and the landlord never re- 
alized rent at the higher rate at any 
time, and that in any event the said 
contract cannot be proved except by a 
registered document. 

In support of the landlord's claim be 
produced a large number of counter- 
foils of rent receipts from the year 1317 
up to a few years of the suit. These 
counterfoil rent receipts show that rent 
has been realized at the rate of Eupees 
76-12-7. Both the Courts below have 
believed these counterfoils to be genuine 
and they have found that the landlord 
Idealized from the tenauts from 1317 
rent at Es. 76-12-7. The Court of first 
instance decreed the plaintiff's claim at 
the aforesaid rate. But the lower appel- 
late Court has dismissed the plaintiff's 
claim. From the evidence of realiza- 
tion of rent at the rate of Es. 76-12-7 
from 1317, the necessary inference is that 
that figure was arrived at by agreement 
between the landlord and the tenants, 
that is to say the tenants agreed orally 
to pay from 1317 at the rate of Eupees 
76-12-7 instead of the low rate of 
Rs. 58-13-10. The lower appellate Court 
in granting the plaintiff a decree at the 
rate of Es. 58-13-10, has held that such 
oral contract was ineffective in law, for 
such a contract must be by a registered 
document. If a permanent tenancy is 
created after the Transfer of Property 
Act it is clear that a registered docu- 
ment is necessary under S. 107, T. P. 
Act. The question, therefore, is whether 
the rent of a permanent tenancy can be 
varied after the passing of the Transfer 


of Property Act by an oral agreement, 
that is to say without a registered docu- 
ment. As I have said, the lower appel- 
late Court has taken the view that it 
cannot be done without a registered 
document. 

Mr. Sen on behalf of the appellant 
contends that the view taken by the 
lower appellate Court is \YroDg, and for 
that purpose he cites before me a passage 
from the case of 11 C L J 22 (l). The 
passage is to be found at p. 25 of the 
report, and it runs as follows: 

The question to be decided iu the case ot 
cverr dowl therefore is as to whether it em- 
bodies a special agreement between the parties; 
if it does, it requires registration; if it does not 
the registration is not ueeded. Now in the 
case before us it cannot be said that the dowl 
upon which reliance was placed is a lease. 
There was a pre*esistiiig tenancy; that is the 
commOD case of both the parties. The only 
efiect of the dowl was to evidence that there' 
had been a commutation of rent and that the 
rent which was previously payable, partly in 
kind and partly in cash, was henceforth to ba 
paid in cash. To a document of this descrip* 
tion the principle laid down by this Court in 
24 Gal 20 (2), and by the learned l^udges of the- 
Madras High Court iu 22 Mad 217 (9) applies. 
That principle is that a document given by the 
owner of land to hiS tenant or by the tenant 
to his landlord, varying the tennof the tenancy 
with reference to the amount of rent to be paid 
is not an interest in immoveable property and 
does not require registration. 

The question is whether the passage 
which I have italicized above, is still 
good law in view, of the decision of the 
Full Bench in 39 Cal 28i (4). So far as 
the facts of the case of 11 C L J 22 (1) 
are concerned there cannot bo any doubt 
that tbe actual decision therein has not 
been affected by the Full Bench, for iu. 
that case there was no question of varia- 
tion of rent of a tenancy. Tbe rent was* 
originally fixed partly in cash and partly 
in kind, and all that tbe landlord and 
tenant lagreed upon was to put a value 
upon tbe reut payable in kind and agreed 
to pay thereafter the rent in cash 
only. In the referring order to the Full 
Bench Woodroffe, J. and Caspersz, J.» 
relying upon 24 Cal 20 (2), and the case of' 
Obai Gausidan (3) (supra) noticed in the 
aforesaid passage in 11 CLJ 22 (l)i 


Haro Prosad Das v. Ram Narain Chowd- 
bury, (1910) 11 C L J 22=2 I C 89. 

Satyesh Chandra v. Dhunpat Sing, (189<) 24- 

Obai Goundao v. Rainliuga Ayyar, (1899) 22- 
Mttd 217=8 M L J 256. , 

Lalic Jlohan GLose v- Gopall Chuk Coal 
Co. Ltd., (1912) 39 Cal 284=12 I 0 723 (FB). 
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-expressed the view that a ^ document 
which varied an existing rent in a regis- 
tered lease did not require registration. 
The Full Bench, however, had to consi- 
der the case of variation of rent or 
royalty, or reduction of rent or royalty 
in a lease originating with a registered 
document executed after the Transfer of 
Property Act, by reason of certain letters 
written by the landlord and the tenant 
by which an agreement for reduction of 
royalty had been arrived at. But in 
dealing with this question the Full Bench 
went into the matter fully and after 
referring to S. 107, T. P. Act, said that 
the plain intent of chat section was that 
all essentials of a lease of this descrip* 
tioo, that is to say a lease of immoveable 
property from year to year or any term 
•exceeding one year, or reserving an 
annual rent, must be embodied in one or 
more documents duly registered, and then 
it pointed out that the provision about 
the amount of rent was an essential ele* 
meat of a lease. In my judgment, there- 
fore, the reasons so given by the Full 
Bench in the case of 39 Cal 281 (l), 
furnish an answer to the case which I 
have before me, and the said Full Bench 
•case affected very much the law as laid 
down in the portion of the judgment in 
the case of 11 C L J 22 (!}, which I have 
underlined. It might be mere inciden- 
tally noticed that Mookerjee, J., who 
delivered the judgment in 11 CL J 22 (1) 
was himself a party to the Full Bench 
judgment. 

Having regard to these facts, I do hold 
that the learned Subordinate Judge is 
right in bolding that without a regis- 
tered document, the plaintiff is not en- 
titled to claim rent at more than the 
•rate of Rs. 58-13*10 a year. The result is 
that this appeal is dismissed with costs. 

B.D./ it.K. Appeal dismissed. 

A- 1. R. 1936 Calcutta 157 
Jack, J. 

Arman Shaik and others — Accused— 
Petitioners. 

V. 

iJaimuddin Shaik— Opposite Party. 

Criminal Revn. No. 894 of 1936, Deci- 
ded on 19th November 1935. 

Penal Code (1860), St. 143 and 427^Per- 

fi«ld under 0.21. 

R. 95, Civil P C., cutting crops— No offence 
under either S. 143 or S. 427 it committed. 

A postetsion o{ 

fields under 0. 21, R. S5, Civil P. 0., he is 


• * 


*he crop stiindiu^ oa it iiiul ho 
-jiv‘:tcd under Ss 113 and 427, 


titled ^ 

oaimot re - ^ . 

l>enal Code. [P 153 C 1] 

Sudhamu Si-'kitar Mukherjee — for Peti- 
tioDers. 

Xirmal C iiiK tia Das Gupta — for Op- 
posite Party. 

Order. — Iq this case a rule was is- 
sued OD the District Magistrate aud the 
opposite p.>rty to show cause why an 
order coovicting the petitioners under 
Ss. 143 and 427, Penal Code, and lining 
one Rs. 100 and the other petitioners 
Rs. 50 each should not be set aside. 

The prosecution case is that the peti- 
tioners and others forcibly cut and took 
away unripe paddy from the complain- 
ant's land and thereby committed mis- 
chief to the estent of Rs. 1,200. The 
finding is that the petitioners had been 
put in symbolical possession by a civil 
Court and that they had beeu trying to 
oust the complainant and one Musobdi 
from the land. These were the persons 
who actually grew the crop and the peti- 
tioners came there and cut away the un- 
ripe crop while the complainant left the 
locality in order to institute a suit to 
restrain the petitioners from cutting 
away the standing crop from the laud. 

It is contended on behalf of the peti- 
tioners chat they had been put iuto ac- 
tual physical possession by a civil Court 
of the land with the standing crop and 
were therefore entitled to cut the crop. 
On a reference to the statement of the 
complainant it appears that the com- 
plainant admits that the petitioners were 
put into possession by a civil Court. 
There appears to be nothing on the re- 
cord in support of the theory that they 
wore merely put into symbolical posses- 
sion. In the circumstances, having been 
put into possession of the land and the 
crop by a civil Court, they were perfectly 
entitled to cut the paddy whether it was 
ripe or unripe. 

The deposition of the Assistant Sub- 
Inspector in anDCher case against the 
petitioners had been shown to me in 
which he states that only ripe paddy was 
out and that the unripe paddy was not 
out. The proceedings under S. 144 which 
followed this case also show that all the 
paddy was not reaped. There appears to 
be therefore some doubt whether the 
Courts below were right in accepting the 
compkmant's statement that the paddy 

was unripe. The peti- 


en- which was cut 
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tiouers apparently were pub into posses, 
sion under 0. 21, R. 95 and that being 
the case, they were entitled to cut the 
crop, and their convictions under Ss. 143 
and 427 cannot be supported. 

This rule is, accordingly, made ab- 
solute and the convictions and the sen- 
tences are set aside. The hoe, if paid, 
will be refunded. 

b.d./r.k. Eule 7nade absolute. 
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Special Bench 

Mukerji, Ag. C. J., Lort-Williams 
AND S. K. Ghose, JJ. 

In the matter of N, an Advocate. 

O. 0. C. J., Decided on 10th January 
1936. 

^ (a) Legal Practitioner Professional or 
other misconduct— Court has jurisdiction to 
take action in respect of all misconducts — 
Under S. 10 (1), Bar Councils Act, Court can 
take cognizance of all misconducts— Discre* 
tion left in Court should be judicially exer* 
cisod. 

By the words professional or other miscon* 
duct, the )6;;islature intended to confer on the 
Court jurisdiction to take action in all cases of 
misconduct, whether in a professional or other 
capacity. The word ‘may* in sub-s. 1 of S. 10, 
Bar Oouncils Act, makes it plain, that while 
the jurisdiction of the Court is not restricted 
but extends to all cases of misconduct, a dis* 
cretion is left to the Court to take action in suit- 
able cases only. It is not possible to lay down 
any hard and fast rule, and the exercise of the 
discretion will often have to be varied with 
changing conditions. No general principles 
can or ought to be laid down fettering the 
Court’s discretion, except that it must be exer- 
cised judicially: In re ircnre,(1893) 11 (? B 439 
and 1935 P C 168, Ref [P 150 C 2; P 160 C 1) 

* 2 i< (b) Legal Practitioner— Misconduct — 

Two tests— One of misconduct such as to be 
unworthy of remaining in profession; second 
of unfitness to perform duties of advocate— 
Two tests to be read disjunctively — Tests 
equally applicable in cases of suspension or 
reprimand of advocates. ^ 

The test that the Court has to apply m con- 
eiderinc whether an advocate should be struck 
oil the roll of advocates is whether the 
misconduct of the advocate is such that he 
must be regarded as unworthy to be a member oi 
the honourable profession to which he has 
been admitted, and un6t to be entrusted with 
the responsible duties that anadvocate is called 
upon to perform. The two conditions laid 
down as aforesaid should be taken dispnctively 
80 that on the fulfilment of any one of the con- 
ditions the test would be regarded as satisfied. 
This test would prove a sound working rule in 
the majority of cases and would be applicable to 
all branches of the profession : the first condi- 
tion being a standard applicable to all, and as 
rccards the second condition the circumstances 
• » be taken into consideration differing accord- 
to the duties attaching to the particular 


< I ff 


profession. The test speaks of striking ofi the 
roll which equivalent to removal. But as 
regards suspension or reprimand the test would 
apply equally well, the form of the action taken 
being dependent ou the nature and gravity of 
the misconduct found and also other circum- 
stances : 1934 Ran(f 33, Ai^plied. [P 160 C 1) 

(c) Legal Practitioner — Disciplinary 
jurisdiction of Court — * Jurisdiction should' 
not be employed either to aid or to supple^ 
ment ordinary criminal law of the land. 

The disciplinary jurisdiction vested in Courts 
should not be employed merely in aid of the 
criminal law of the land and merely to supple- 
ment, as it were, by way of a further punish- 
ment, a punishment which the advocate has 
received under that law for the misconduct of 
which he is guilty : Ex parte Braunsall, 2 
Cowd Rep 820, Applied. [F 160 0 2) 

^ (d) Legal Practitioner — Misconduct- 

Conviction of criminal offence is per se evi- 
dence of misconduct — All criminal offences 
do not call for disciplinary measures — Con- 
viction for sedition does not necessarily in- 
volve removal or suspension of advocate — 
Court should consider facts on which con- 
viction is based. 

Conviction of a criminal ofience is per se evi- 
dence of misconduct. But while conviction for 
a criminal offence is prima facie evidence of 
misconduct, all criminal convictions are not 
grounds for the exercise of the Court’s discipli- 
nary jurisdiction, e. g., motoring ofiences. A 
mere conviction under S 124‘A does not neces- 
sarily involve the removal or suspeosion of a 
legal practitioner but the Court must ascertain 
and take into consideration the facts on which 
the conviction is based : 1935 P 0 168 ; 1922 
P C 351 ; 1934 Irah 251 ; 6 N L R 120 ; 1926 
Bom 168 and 1924 if ad 129, Discussed. 

[P ICO 0 2 ; P 161 C 1] 

S. C. Boy. P. c. Ghose, J. C. Moilra 
and B. Chowdhury^iot Advocate. 

A. K. Boy — for the Crown. 

H. C. Mazumdar—iot the Bar Coun- 
cil. 


Judgment. — Mr. Niharendra Dutfc 
azumdar, a Barrister of the Middle 
smple, was enrolled under the Bar 
)UDciIs Act, on 11th January 1933 and 
IS admitted as an advocate of this 
)urt, bis name being entered in the roll 
advocates entitled to appear and plead 
the original side of the Court on l7tb 
nuary 1933. It is his case that soon 
ber his enrolment as aforesaid be began 
take a prominent part in Labour and 
•ade Union movements and became, as 
, says, an “ Honorary Trustee.” some 
rfc of a principal officer of aTradeUnmn 
the labourers of the Port and Docks ot 
ilcutta registered under /b® Jndian 
cade Unions Act of 1926. In 1934, bet- 
een 3rd March and 2nd D®®®“be^. 
divered a number of speeches at certain 
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meetings of the Union held at public 
places. For three of the speeches, said 
to have been made on 3rdi ith and 
March respectively, proceedings under 
S. 107. Criminal P. C.. were taken against 
him and the Magistrate ordered him to 
be bound over to keep the peace for one 
year, and this order was aflirmed by this 
Court on appeal. For three other 
speeches, made respectively on 29th April. 
11th November and 2Dd December, the 
Magistrate convicted him in three sepa- 
rate cases under S. 124, Penal Code, and 
sentenced him to undergo rigorous im- 
prisonment for nine months, one year and 
one year respectively. He preferred ap- 
peals to this Court in the first and the 
third of these cases, but not in the second 
case, and this Court being of opinion that 
the sentence which he was undergoing 
in the second case would be sufficient for 
all the oases, reduced the sentence in the 
first case to the period already undergone 
and ordered the sentence in the third 
case to run concurrently with that in the 
second case. 
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eld at public city as would denote unfitness for the 
speeches, said duties of an advocate. The argument is 
ith and l8th sought to be supported by reference to 
ledings under these decisions of Knglish Courts in 
I taken against which arose the question of taking disci- 
dered him to plinary action against Solicitors and in 
leace for one which, while formulating the principles 
irmed by this on which such action should be taken, 
three other the question of their unfitness to practice 
on 29th April, as Solicitors was stressed upon. One such 
)ec 0 mber, the case is (1893) 11 Q B 439 (1) in which 
in three sepa- Lopes L. J., observed ; 

nl PftAtt flni4 The jurisdiction of the Court extends uot 
® . only to the case where the misconduct has beou 

rigorous im- connected with the profession of the Solicitors, 

, one year and but also to cases whore the conduct, though 
preferred ap- not so connected, has been such as to make it 
9 first and the Court that that potsou is no longer 

, , ht to be held out as a fit and proper person to 

ID the second exercise the important functions with which 
f opinion that the Court entrusts him. • • • • 

IS undergoing If he has previously misconducted himself 
sufficient for should consider whether tbo circumstances 
» ^ i fi A were such as to prevont his being admitted or 

^tence in me whether he had condoned his olleuco by sub- 
dy undergone sequent good conduct, tho principle on which 
in the third the Court acta being to see that suitors are uot 
bh that in the eiiposed to improper officers of the Court. 

But in the same case Lord Esher, M. 


In the meantime, upon a petition pre- 
sented by the Begiatrar on the original 
side of this Court on 22nd July 1935, in 
which all the aforesaid oases were set out 
the Court referred the matter to the Bar 
Council for inquiry. The tribunal oon- 
stituted for the purpose held the inquiry, 
its findings having been received, the case 
has come up before us for passing final 


B., expressed himself in words which may 
perhaps be read as taking a much wider 
view of the Court’s jurisdiction in this 
respect. He observed : 

The Court is not bound to strike him off the 
rolls unless it considers that the criminal 
oSence of which be has been convicted is of 
such a personally disgraceful character that be 
ought not to remain a member of that strictlv 
honourable professiou. 


orders. 

A considerable part of the arguments 
addressed to ns on behalf of the advocate 
was directed to establish that the mis- 
conduct referred to in sub-s. (l) of S. 10, 
Indian Bat Councils Act, means such mis- 
conduct as would make a lawyer unfit for 
the exercise of his profession. This con- 
tention apparently is based upon a com. 
parison of the language of the said sub- 
section with the wording of Cl. 10 of the 
Letters Patent, under which the Court 
can take action on reasonable cause* it 
being suggested that the legislature’ by 
using the word "misconduot” in the 
Indian Bar CounoQs Act in the place of 
the more indefinite phrase "reasonable 
cause m the Letters Patent has res 
trioted the powers of the High Court in 
this respect. On this supposition it has 
been argued that the words "professional 
or other misconduct” can mean miscon- 
duct in a professional capacity and also 
only such misconduct in a private oapa- 


xnere i9, nowever, do authority in 
which it has been said that in the case 
of misconduct in a private capacity, un- 
less it denotes unfitness in professional 
capacity, action should not be taken. 
And I do not see why the words "pro- 
fessional or other misoonduot" should not 
be read in their plain and natural mean- 
ing. I therefore respectfully agree with 
Beaumont. C. J., in holding that hy the 
words aforesaid the legislature intended 
to confer on the Court jurisdiction to 
take action in all cases of misconduct, mis. 
conduct in a professional or other capa- 
city : 59 Bom 57 (2), afiirmed on appeal 
by the Judicial Committee in 39 C W N 
1281 (3). The word "may" in sub-s. (l) 
of S. 10 of the Aot makes it plain, that' 

1. In re Weare (1893) 11 Q B 439. 

2. Advocate-General ot Bombay v. Three Advo- 
cates. 1935 Bom 1=154 I C 540=69 Bom 
57=86 Bom L R 1136. 

S. Advocate-Ganeral of Bombay v. Pharoj Rus- 
tomji Bhacucha. 1935 P C 163=157 1 C 423 
=1935 Or C 1069=39 OWN 1281 (P Ok 
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while the jurisdiction of the Court is not 
restricted but extends to all cases of mis- 
conduct, a discretion is left to Court 
to take action in suitable cases only. 
With regard to the exercise of the Court’s 
discretion in a case of this nature, or for 
the matter of that in any other case, it 
is not possible to lay down any hard and 
fast rule, and the exercise of the discre- 
tion will often have to be varied with 
changing conditions. No general prin- 
ciples can or ought to be laid down fet- 
tering the Court’s discretion, except that 
it must be e.xercised judicially. But if 
reported decisions afford us a guide, I 
would adopt, with respect, the test which 
Page, C. J., on a consideration of some 
of the authorities, laid down in 12 Rang 
110 (4). He said : 

Tho test that the Court has to apply in cod* 
;sideriD|; \vbetbGr an advocate should be struck 
oS the roll of advocates is whether (he proved 
misconduct of the advocate is such that be 
must be regarded as unworthy to remain a 
member of the honourable profession to which 
be has been admitted, and unfit to be entrusted 
with the responsible duties that an advocate is 
called upon to perform. 

With all respect I would prefer to 
jtake t)i6 two conditions laid down as 
aforesaid disjuDCtively,aDd apply the test 
Id that way so that od the fuldlmeot of 
any ooe of the cooditions the test would 
be regarded as satisfied. This test would 
prove a sound working rule in the majo* 
rity of cases and would be applicable to 
all branches of the profession; the first 
condition being a standard applicable to 
all and as regards the second condition 
the circumstances to be taken into con* 
sideration differing according to the 
^duties attaching to the particular profes* 
sion. The test speaks of 'striking off the 
roir which is equivalent to removal. But 
as regards suspension or reprimand the 
test would apply equally well, the form 
of the action taken being dependent on 
the nature and gravity of the misconduct 
found and also on other circumstances. 
Amongst the principles that are well 
settled in this connexion one is contained 
in the following words of Lord Mansfield 
in 2 Cowd Rep 829 (5) : 

Thift application is not in the nature of a 
second trial or a new punishment. But the 
question is whether after the conduct of this 
man, it is proper that ho should continue a 
member of the profession which should stand 
free of all suspicion. It is not by way of 

4 In the matter of an Advocate, 1934 Bang 33 
^149 I G 856^12 Bang 110. 

6. Ex parte BrooBsall, 2 Cowd Rep 829. 
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punUbment, but the Courts in such cases 
exercHe their discretion, whether a man whom 
they have formerly admitted is a proper person 
to be continued on the rcll or not. 

If the above principle be correct, then 
another principle follows immediately 
from it and it is this: that the diseipli. 
nary jurisdiction vested in Courts should 
not be employed merely in aid of the 
Criminal law of the land and merely to 
supplement, as it were, by way of a 
further punishment, a punishment which 
the advocate has received under that' 
law for the misconduct of which he is 
guilty. 

The present case is not one in which 
the advocate concerned had engaged him* 
self in revolutionary activities designed 
to destroy the Government or the system 
of which the Courts of justice form part 
or to boycott the Courts ov to break any 
particular law which it is the duty of 
the Courts to administer. Nor is there 
any indication of his having made an 
organised or persistent attempt to create 
a breach of the peace or to incite acts 
tending to subvert law and order. In 
the speeches that he made on a subject 
in which be was interested, be advocated 
certain reforms and supported a policy 
which suited his ideals, and in the course 
of those speeches ho made utterances 
which were open to objection. For some 
of these speeches it was considered 
necessary to bind him over for a year to 
keep the peace, and in others, passages 
were found in which he had transgressed 
the limits of fair criticism and which 
appeared to bring him within the clutches 
of the law as to sedition. For the offen* 
ces of sedition he was punished in the 
three cases in which be was tried. It is 
really the convictions in these last men* 
tionsd cases which have to be regarded 
for the present purpose. 

That to be convicted of sedition is to 
be found guilty of a misconduct cannot 
be denied. Indeed it is beyond question 
DOW that conviction of a criminal offence 
is per se evidence of misconduct: 59 Bom 
57 (2), affirmed on appeal by the Judicial 
Committee in 39 C W N 1281 (3). But 
while conviction for a criminal offence is 
prima facie evidence of misconduct, all 
criminal convictions are not grounds for 
the exercise of the Courtis disciplinary 
jurisdiction e.g., motoring offences. And 
here the first question is whether a con- 
viction for the offence of sedition ie such 
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misconducfe as would* ia all circumstau- 
069 , roQuiro actioQ to be takeo uuder the 
Court's disoiplioary junsdictioQ. A OOQ- 
sideration of soitie of the authorities rele* 
vaot upoD the poiot will be useful. A 
case to which very great iujportance 
must attach is that of 49 Cal 845 (6), in 
which a pleader made speeches at various 
places against a particular land revenue 
system in vogue in the Province, in the 
course of which he characterised the 
system as unjust and illegal, and advised 
his audience to stop payment under that 
system and leave it to Government to 
recover the dues by attachment. His 
sanad was oancellad upon grounds one of 
which was that bis conduct appeared to 
be incompatible with his obvious duties 
and responsibilities as an official of the 
Court. The case went up to the Judicial 
Committee and their Lordships in refus* 
ing leave laid stress on the point that 
the pleader had not cootined himself to 
protests, however vehement, against the 
tax or against its injustice, but that be 
had urged an organised resistance of pay- 
ment and attempted to establish a system 
which would have impeded and might 
have defeated its recovery with grave 
danger to public peace The case was 
one under 8. 13 (0, Legal Practitioners 
Act. 


The abovementioned cases, as well as a 
large number of other oases where legal 
practitioners convicted under S. 17, Cri. 
minal Law Amendmeot Act, 1908, oi 
Under S. 3, Police Incitement DisatTection 
Act, 1922, or for similar other otfenoes, 
or fouud guilty of Civil Disobedience, oi 
of participating in hartals or revolution, 
ary campaigns for breaking or disobeying 
the laws of the land have been referred 
to and discussed in an elaborate judg. 
ment by Jai Lai, J., in 16 Lab 354 (7) 
Of these oases sp -cial reference most be 

®''«8e is 8 I C 
282 (81, in which a legal practitioner ol 
the Central Provinces was convicted 

® ^ question 

of biB dismissal arose under S 12 Legal 

Practitioners Act. The Court hold that 


6. Shankar Ouneah v. Secy, of Suie l9Qi 
gl=69 10 807=49 {a S19=;9 cli 

7. In the matter of Uobammad 41am 1994 

261=1934 Or 0 47y=u9 1 0 7U4=:16 
u54. 

8. Emperor v. Kolhatkar. (1910) 6 Nas L R 

=8 1 C 282=11 Ct L a 615. * 
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Prima facie, sucli a conviction implied a do" 
feet of character and that loyalty to the 
CrowD is a fundamental part of the structure 
of the legal profession throughout the British 
Empire. 

It was found that the sedition of the 
pleader took the form of an implacable 
hatred of the British rule and everything 
connected with it. indicating a desire 
and intention not to correct but to root 
out the Government of India. And it 
was found that, even after tho punish, 
ment was served out, he stubbornly ad- 
hered to his criminal tendencies and that 
there was an entire absence of any change 
of character or disposition in the direc- 
tion of loyalty to the Crown. On these 
findings the pleader was dismissed. 

Another case is 44 Bom 418 (9), 
in which the Advocates involved bad 
signed a pledge whereby they bound 
themselves to refuse civilly to obey 
certain laws and such other laws as 
a committee to be appointed thereafter 
might tnink fit. Mcleod, G. J., held that 
it was the duty of the legal practitioners 
to advise their clients to the best of their 
abilities as to what the law is, and not 
as to what the law should be in their opi- 
nion, and that this conflict should be 
more pronounced if any of the legal prac- 
titioners had occasion to advise his clients 
regarding one of the laws denounced by 
the league, and added: 

A vary sound prinoiplo to remember is that 
those who live by the law should keop the law. 

Beaumont, C. J., Bom 57 (2), dissented 
from the aforesaid view and observed that 
no such embarrassment was likely to 
6D8aa aud also observed: 

la oar opiaioQ, tho obligatioa o£ obedioQco to 
tho law is Doithor greater nor less in the case 
of lawyers than that of other oitizens If tho 
so-caMed principle moans that those whooarn 
their living by the practice of the law must 
cease to do so if they break tho law, tho condi- 
tion is one which should be imposed under 
iegislative authority when the advocate is ad’ 
mittod and not invonted afterwards bv tho 
Court. 


The third case is 75 I C 977 (lO). In 
this case the legal practitioner had insti- 
gated to forsake the English Courts and 
resort to the Courts to be set up by the 
CoDgress aud to cease paying taxes to 
Government. For this conduct the re 


10. Iff 'S.a,'; WL 
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newal of his saoad was refused, Coutts- 
Trotter, J. remarking as follows: 

The last thing that I thiuk should consi* 
dor ourselves concerned with in the ordinary 
way is what the political opinions o£ anybody 
are, whether they are members of the legal 
or any other profession. But while the Courts 
will always uphold the liberty of the subject in 
thought or speech, an applicant who comes to 
ask for the issue or renewal of a sanad is ap* 
plying to be treated as a part of the machinery 
for the maintenance of law and order in the 
body politic and to take an active part in admi* 
nistering for the other subjects of the Crown 
the benefit that may be supposed to result from 
the upkeep of law and order. It is intolerable 
and illogical that a man should seek to be put 
in that position while at the same time be is 
saying that law and order should be disobeyed, 
that taxes are not to be paid, and that public 
offices are to be abandoned in order to paralyse 
the very life of the body politic. 

It is apparent that the pleader in the 
case last mentioned was persisting in his 
tenets when the order aforesaid was 
made. On a consideration of the cases 
referred to in his judgment, Jailal, J., in 
the case aforementioned deduced certain 
tests and came to the following conclu* 
sion: 

Applying the above tests to the present case, 
it seems to mo that a mere conviction under 
S. 124-A does not necessarily involve the re^ 
moval or suspension of a legal practitioner, but 
the Court must ascertain and take into consi* 
deration the facts on which the conviction is 
based. 

The case before the learned Judge was 
one in which the advocate concerned had 
been convicted of sedition, and the ques- 
tion that was being considered was whe- 
ther be should not be removed orsuspen- 
ded from practice under Cl. 8, Letters 
Patent of the Lahore High Court and 
S. 41, Legal Practitioners Act. I have 
carefully considered all the decisions re- 
ferred to by the learned Judge and with 
the conclusion quoted above, I entirely 
agree. I have read the speeches which 
the advocate delivered on the several oc- 
casioDS. They certainly bring the advo- 
cate within the clutches of the law as to 
sedition, inasmuch as in some of the pas- 
sages therein base motives were attribu- 
ted to Government and remarks were 
made which were likely to lead to disaf- 
fection and hold the Government up to 
contempt in the eyes of the public. At 
the same time, however, I am clearly of 
opinion that the general tenor of the 
speeches was inoffensive and was such as 
one would expect to find in speeches made 
in connexion with questions affecting a 
labour union. I would say of all the 


speeches what was said in respect of one 
of them by my learned brotherLo^t.^Yil. 
liams, J., namely: 

Unfortunately in bis enthusiasm, this ac- 
cused, as so often happens, went over any line 
which could be held to be legitimate. 

Begarding the speeches together, I find 
that except on some particular questiona 
bis views are not in any way hostile to 
the Government; and indeed there are 
several passages in them in which he 
may be taken to have advocated obedi- 
ence to law and order. The tribunal of 
the Bar Council has pointed out: 

Apart from his activities in connexion with, 
the labour movement the respondent (meaning 
the advocate) seems to be a young man of good 
character, inexperienced in his profession, 
honest and straight in his dealings. No ques- 
tion of professional misconduct arises here. . . 

. . After a very careful and anxious considera- 
tion of the speeches, and all the surrounding 
circumstances, wo have come to the conclusion, 
not without some hesitation, that the respon- 
dent is guilty of 'other misconduct' under 
S. 10, Bar Councils Act; though in view of the 
fact that his speeches and conduct were In con- 
nexion with the then existing industrial move- 
ments and disputes, the case seemed to us to be^ 
very near the border line. 

Id my opinion no further action is 
called for in the case and I would order 
accordingly. 

B.d./r.K. Order accordingly. 
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Guha and Bartley, JJ. 

Manikganj Trading and Banking Co.. 
Ltd. — Judgment-debtor— Appellant. 

V. 

Madhabendra Kumar Shaha and an* 
other — Decree-holders — Eespondents. 

Appeal No. 117 of 1935, Decided on 
23rd January 1936, from appellate order 
of Dist. Judge, Dacca, D/- 7th December 
1934. 

Company— Agreement by one class of cre- 
ditors will not bind another class not party* 
to agreement— Depositor in banking company 
obtaining decree ceases to be depositor— 
Hence he is not bound by scheme sanctioned 
by other depositors. 

Sec. 153, Gompaoles Act, itself conteniplates 
an agreement with any class of creditors or am 
agreement with all creditors but, inasmuch as 
different classes affected by any scheme must 
bold separate meetings, and the term "class'* 
must be confined to those persons whose rights 
are not so dissimilar as to make it possible fot 
them to consult together with a view to their 
common interest, it is clear that an agreement 
arrived at by one class of creditors will not bind 
another class which has not been a party to it. 
And a depositor who has obtained a decree 
against a banking Company before any scheme 
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has been embarked on by the latter, ceases to be 
a depositor and becomes a decree-holder. Hence 
where the scheme was sanctioned by one class 
of creditors the depositors, a decree-ho der, 
an entirely diflerent class of creditors, w'*! not 
be bound by it. The position is not altered by 
the consideration that the depositors in the 
meeting purported to treat decree-holders as 

■■creditors'. 1035 

Jatindra Mohan Choudhury for Asita 
Hanjan Gliose“”for AppsHaot. 

Atul Chandra Gupta and Bhagirath 
Ch. Das — for Respondent. 

Satyendra Nath Mitra — for Dy. Regis- 
trar. 

Bartley, J.— This appeal arises from 
an order made in execution proceedings. 
The judgment-creditor respondents ob- 
tained a compromise decree against the 
appellant Bank on 25th July 1933. On 
28th August 1933, an order was obtained 
from this Court under 8. 153, Companies 
Act, directing the Company to convene a 
meeting of its depositors for the purpose 
of considering a scheme of arrangement 
between the Company and its depositors. 
At this meeting, held in November 1933, 
it was agreed that depositors should not 
be entitled to demand payment for a 
period of seven years, and that each de- 
positor should, for the purposes of the 
scheme, be deemed to be a creditor for the 
amount shown to his credit in the books 
of the Company as on 30th July 1933 
irrespective of whether he had obtained 
a decree or not. The scheme was sane, 
tioned by this Court on 23rd February 
1931. On an application by the Bank ob. 
iecting to the execution of the decree 
obtained by the respondents, the Court 
of first instance held that it could not be 
executed, on the ground that every depo* 
sitor, whether armed with a decree or 
not, was bound by the arrangement en. 
tered into by the majority and sanotioned 
by this Court. The Court of appeal below 
reversed this decision, holding that the 
decree.holders ceased to be depositors 
when their decree was obtained. On 
appeal before us, it was contended on the 
strength of two decisions, 39 C W N 
1198 (1) and 39 0 W N 1199 (2), that 
this decision was wrong, and that the 
decree in the present case was incapable 
of execution. 

Now the earlier of the two d eciaiops 

1. Barisal Loan Office v. Sasthi Oharan Bhatta- 

chatjya, (1935) 39 0 W N 1198. 

2. Serajgnnj Loan Office v. Nil Santa Lahiti 

1935 Cal 777=89 OWN 1199=62 0 L J 31o! 


cited is authority for the proposition that 
a scheme of composition passed ana 
sanctioned under S. 153, Companies Act, 
binds all creditors of the Company, and 
it was definitely found in that case that 
on the facts, the composition applied to 
all the creditors, including the judgment- 
creditors. In the subsequent case cited, 
Uitter, J., while adopting tho view of the 
law stated above, pointed out that it was 
the duty of the Court sanctioning a scheme 
under the Act to see that one class of 
creditors or depositors does not feast 
upon the rights of another class. It is 
for this purpose,” he went on to say, 
“that separate meetings must be con. 
vened by distinct classes of creditors.’’ 
Finally be held that if the Court grants 
sanction, the agreement of the majority 
of the creditors with the Company binds 
all those who fall within the class re- 
presented by the said majority. With 
this view of law, we are in entire agree, 
ment. 8. 153, Companies Act, itself con- 
templates an agreement with any class of 
oreditorsoran agreement with all oreditors 
but, inasmuob as different classes affected 
by any scheme must bold separate meet, 
ings, and the term “Class” must be con- 
fined to those persons whose rights are 
not so dissimilar as to make it possible 
for them to consult together with a view 
to their common interest, it is clear that 
an agreement arrived at by one class of 
oreditors will not bind another class which 
has not been a party to it. In the pre- 
sent case, the scheme applied to the 
depositors only. It hound all depositors 
with effect from 6th November 1933. the 
date of the meeting, but did not bind any 
other class of creditors. 

If then the present appellants were 
depositors on that date, they could nob 
execute their decree. They had been 
depositors but, on 25th July 1933, had 
obtained a decree in a suit to recover the 
amount in deposit. It has been held in 38 
OWN 1171 (3), that a depositor who has 
obtained a decree against a banking Com- 
pany before any scheme has been embar- 
ked on by the latter, ceases to be a de- 
positor and becomes a decree-holder. 
We see no reason to dissent from this 
view. In our judgment there is no oon- 
fliot in the principle underlying the three 
decisions of this Court in the oases refer- 

r* Bank and Industry Ltd.. 

1935 Cal 117=165 I C 811=38 C W N'U71. 
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red to above, and what follows from that 
principle is that, in the present case, 
whore the scheme was sanctioned by one 
class of creditors, the depositors, a decree- 
holder, an entirely different class of ere- 
ditors, will not be bound by it. The 
position is not, in our opinion, altered by 
the consideration that the depositors in 
the meetinj?, purported to treat decree, 
holders as creditors.’ The legal position 
remains that an agreement entered into 
by depositors would not necessarily bind 
creditors, who might conceivably inolnde 
a much larger body of claimants. In the 
result, this appeal fails and must be dis- 
missed with costs. We assess the hear- 
ing-fee at three gold mohurs. 

Cuba, J. — I agree. 

K.S./r.k. Appeal dismissed. 
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E. C. Mitter, J. 

Dol Govinda Das — Plaintiff — Applt. 

V. 

Makbul SeJeh's infant heir and others 
— Defendants — Respondents. 

Appeal No. 322 of 1933, Decided on 
8th April 1935, from appellate decree of 
Dist. Judge, Murshidabad, D/- 23rd 
August 1932. 

(a) Evidence Act (1872), S. 65— Document 
per te inadmistible in evidence can be objec* 
ted to at any time^Objection to method of 
proof muet be taken at earJiett point of time 
^Document not inadmissible per se — Second* 
ary evidence sought to be given— Objection 
must be raised when document is put in and 
not in appeal or at time of argument. 

A document which is per se ioadmisslble in 
evidence can be objected to at any time. If 
however the objection relates to the method of 
proof and if secondary evidence is sought to be 
put instead of the original, the objection must 
be taken at the earliest point of time. If the 
document is not inadmissible per se and if 
secondary evidence of it is sought to be tendered, 
the right time to object would be at the time 
the document is put in and not either at the ap* 
nellate stage or at the time of the argument. 

[P 164 0 2; P 165 0 1] 

(b) Evidence Act (1872), S. 65- Secondary 
evidence of document alleged to have been 
lost, sought to be given— Hearsay evidence is 
admissible to show loss. 

In order to show that search has been made 
for a document, so as to let in secondary proof 
of its contents, hearsay evidence of the answers 
given by the persons who were likely to have 
it in their custody ought te bo received 

[P 165 C Ij 

Bantaprasad Mukhopadhayd for 
Appollaot. 

Bamendra Mohan Majumdar, Deputy 
Begi^trar — for Respondents. 


Judgment. — This appeal is on behalf 
of the plaintiff in a suit for recovery of 
arrears of rent with cesses and damages 
for the years 1334 to the Pous Kist of 
1337 B. S. and also for enbancemeot of 
rent under S. 30 (b), Ben. Ten. Act. It 
is admitted that the plaintiff would be 
entitled to claim arrears of rent if he is 
able to prove that the Dar Putoi interest 
under Touzi No. 1152 of the Murshidabad 
Collectorate, under which the tenancy is 
admittedly held, has vested in him. For 
the purpose of proving the purchase of 
the said Dar Putni interest, the plaintiff 
proved the certified copy of the convey- 
ance dated 13tb November 1929 by which 
be purchased the property. At the time 
when the certified copy of the convey- 
ance was put in, no objection was taken 
to its going in. In fact, neither in the 
deposition nor in the list of documents 
admitted into evidence nor on the back 
of the document is there any note that 
the document was objected to. For the 
purpose of proving the conveyance the 
plaintiff examined a mao of the name of 
Umesb Chandra Mandal, a Gomasta of 
the plaintiff's Koolgachi Kutchery who 
was an attesting witness to the original 
conveyance. In bis esamination-in-obief 
he said that the original was lost from 
the Mianpur Kutchery, that he attested 
the Kobala written by Raghu Nath and 
executed by Puma Bahu who had signed 
it in bis presence. '^Tbe original of Ex. 1 
was to this effect". In the course of the 
cross-examination, the witness stated that 
^^tbe original of Ex 1 is lost". I heard 
that from Kbajaddi Gomasta. Ho lives 
within the jurisdiction of this Court and 
is alive." As I have stated before the 
document Ex. 1 was not objected to. At 
the time of tbe argument it was urged 
that tbe loss of the original being not 
proved, because tbe evidence of loss given 
by tbe witness Umesb Chandra Mandal 
was only hearsay, the document Ex. 1 
cannot be received in this case. 

This objection has been given effect to 
by both tbe Courts. I do not think that 
it was open to tbe defendaots at the time 
of argument to object to Ex. 1. It is an 
undoubted principle of law that a docu- 
ment which is per se inadmissible in evi- 
dence can be objected to at any time. If 
however the objection relates to the 
method of proof, that is, if secondary evi- 
denoe is sought to be put in instead of 
the original, the objection must be taken 
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:ab the earliest point of time. If th® 
docament is not inadmissible per se and 
if secondary evidence of it is sought to be 
tendered, the right time to object yould 
jbe at the time when the docament is put 
'in and not either at the appellate stage 
or at the time of the argument. In this 
case if the objection had been taken at the 
proper time and in the proper form, the 
party who had put that document in, 
would have been able to adduce other 
evidence for the purpose of establishing 
that secondary evidence oonld be taken. 
With regard to the observation made by 
the Courts below that the loss has not 
been proved as the evidence of loss is 
merely hearsay, the following passage 
in Taylor on Evidence, Edo. 11, Vol. 1, 
p 323, para. 480, is relevant. The learned 
author summarises the case law in Eng- 
land in these terms : 

Indsdd, it baa been held that, m order to 
show that search has been made for a docament 
90 as to let in secondary proof of its contents, 
(hearsay evidence of the answers given by per* 
|soDS who were likely to have it in their custody 
ought to be received. 

On the above principle also I think 
that the lower Courts were not right in 
rejecting Ex. 1 from consideration. I 
bold therefore that it must be taken that 
the plaintiff has proved the devolution of 
title on him and be is entitled to the 
arrears of rent claimed. As the plaintiff 
has also prayed for enhancement of rent 
under 8. SO (b), Ben. Ten. Act, and as 
that question has not been investigated 
by any of the Courts below having regard 
to the view taken by them that the plain- 
tiff B suit was liable to be dismissed as he 
had failed to prove his title, I think there 
should be a remand of the case to the 
Court of first instance in order that this 
further claim, namely, the claim for 
enhancement under S. 30 (b) may be con- 
sidered, and I direct accordingly The 
plaintiff is entitled to his costs of this 
Court. Further costs are left to the dis- 
cretion of the Court of first instance. 

R.M./R.K. Case remanded. 
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Nasim Ali, J. 

Chandra Nath Das and Defen 

dants— Appellants. 

V. 

Puskar Chandra Das and others — R^s 
pondents. 

Appeal No. 1684 of 1932. Decided on 
23rd January 1935* 


sively enjoyed from time immemorial Legal 
origin for right can be inferred. 

Where a person and his predecessor have 
been catching fish in a disputed khaos to tho 
exclusion of all others from time immemorial, 
a legal origin for this right can bo inferred in 
their favour. This legal origin may bo either » 
grant or a regulation as evidenced by custom 
under which fishermen of tho village have been 
exclusively catching fish in the disputed khaot: 
9 Cal 698. Disfinij: Lord Bivers v. Adams, (1878) 
3 Ex D 361; hall v. Nottitujham, (1875) I Ex D 
1 and 1914 P C 48. Ref. (P 16G C 2] 

Bhagirath Chandra Das — for Appel- 
lants. 

Jogesh Chandra Bog and Shyama Pra- 
sanna Deb — for Respondents. 

Judgment. — This is an appeal by 
some of the defendants in a suit for a de- 
claration of fishery right of the fisher- 
men of the village Manikpur in particu- 
lar places {khaos) on the sooth bank of 
the tidal navigable river Lobar and for 
certain consequential reliefs. The plain- 
tiffs’ case is that they and their prede- 
cessors bad been catching fish in those 
four khaos to the esclusion of all others 
from time immemorial peacefully and 
without interruption by placing stake- 
net, that the defendants who live in the 
village Budhanti lying on the north bank 
of the river dispossessed them from the 
first and second khaos in the month of 
Bbadra 1336 B.S. and were threatening to 
dispossess them from the other khaos. 
The defence of the defendants is that 
they have got exclusive right to fish in 
the disputed khaos and that the plain- 
tiffs’ story of possession and disposses- 
sion was absolutely false. The defen- 
dants also stated that the plaintiffs have 
got no khaos in the river Lohar. The 
learned Munsif held that the plaintiffs 
have succeeded in proving their title to 
the disputed khaos and in that view de- 
creed the plaintiffs’ suit. On appeal the 
decree of the trial Court has been af- 
firmed by the learned District Judge. The 
only point urged in support of this ap. 
peal is that an exclusive right of fishery 
in portions of tidal navigable rivers can- 
not be claimed either by prescription or 
custom. Reliance was placed by the 
learned advocate for the appellant on 
the decision in, in 9 Cal 698 (1). The 
facts of that case however are entirely 
different. In that case fishery right was 
olairD>.d in cer tain heels against the 
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owner of those heels by an unlitnited 
number of tenants of several parganas. 
Under these circumstances, it was held 
that such a custom would be unreason- 
able, for if the right based on such a cus- 
tom were declared the tenants would 
take away the whole fish stocked in the 
beels and nothing would be left for the 
owner. The learned Judges in that case 
relied upon the case of (1878) 3 Ex D 
361 (2). But in (1875) 1 Ex B 1 (3), the 
possibility that the custom there set up 
might have the effect of taking away from 
the owner the whole use and enjoyment 
of property was not thought sufficient 
ground for disallowing it. 

The facts of the present case as stated 
above are entirely different. Here both 
the parties claim exclusive right to fish 
in the disputed places under a custom. 
The real issue in the suit was whether 
the plaintiffs or the defendants were en- 
titled to fish in the disputed places exclu- 
sively under the admitted custom and the 
parties led evidence on that issue. The 
existence or validity of the custom was 
not denied by either of the parties. The 
munsif in this connexion has observed as 
follows: “Both parties claim exclusive 
right in the disputed khaos standing up- 
on custom." It was not suggested in the 
pleadings or in the evidence that the cus- 
tom was unreasonable as the plaintiffs 
would take away all the fishes of the 
river. The right claimed in the present 
suit is by the fishermen of one village 
only. In (1859) Cal S D A 1357 (4), at 
p. 1361, the following observations were 
made: 

B^our BeguIatioD Law^Kegn. 11 of 1825 which 
is declaratory of the common law of this 
country, as well as by the common law of Bng* 
land, the bed of a navigable rivor is not the 
property of any individual and consequently 
the right of fishery in such rivers is not private 
property, but that right is a right common to 
every person; and if any individual claims an 
exclusive right in navigable waters, he must 
show that it has been acquired either by grant 
or by prescription which is evidence of a grant. 

A legal origin for the right can be in* 
ferred from long user: see 41 1 A 221 (5), 
at p. 227. It was however contended by 
the learned advocate for the appellant 
that a legal origin for the original claim 

Lord Rivers v. Adams, (1878) 3 Ex D 361—48 

L J Ex 47=30 L T 39=27 W R 881. 

C. *j/ M V. Nottingham, (1875) 1 Ex D 1. 

4 , G -ceeb Hossain Chowdbree v. Lamb, (1859) 

Oal Sadar Dewani Adalat 1357. 
b Srlnatb Roy v. Dinabandhu Sen, 1914 P C 

^S=41 1 A 221=26 I 0467=42 Cal 489 (P C). 


cannot be inferred in favour of the fisher- 
men of a village. But in the case of 31 
I A 75 (6), at p. 81, in which the gues- 
tioQ was whether the tenants of nine vil. 
lages appertaining to a certain taraf of a 
pargana could acquire a right of pastu- 
rage over the waste lands of the villages 
to which they belonged, Lord Macnaghten 
observed as follows: 

On proof of the fact of enjoyment from time 
immemorial there could be uo difficulty in the 
way of the Court finding a legal origin for the 
right claimed. Unfortunately however both in 
the Munsif's Court and in the Court of the 
Subordinate Judge, the question was overlaid 
and in some measure obscured by copious refe* 
rences to English authorities and by the appli* 
cation of principles or doctrines, more or less 
refined, founded on legal conceptions not alto- 
gether in harmony with Eastern notions. 


Again a fishery common to the public 
might be used subject to such regulations 
as are essential for its enjoyment by the 
public. If such a regulation is evidenced 
by a custom obtaining from time imme- 
morial, there is no reason why it should 
not be enforced as creating an obligation: 
see 12 Mad 43 (7). Again in the case of 
39 Cal 53 (8), Cox, J. (Teunon, J., con- 
curring), observed as follows: 

There is authority in the eases of 2 Bom 
19 (9) and 12 Mad 4S (7) for the proposition that 
the method of enjoying the common right may 
be regulated by custom. 

It has been concurrently found by the 
Courts below that the plaintiffs and their 
predecessors bad been catching fish in the 
disputed khaosto theexclusionofallothers 
from time immemorial. I have already 
pointed out that a legal origin for this 
right can be inferred from immemorial 
user. This legal origin may be either a 
grant or a regulation as evidenced by cus- 
tom under which fishermen of the vill^e 
Manikpur have been exclusively catching 
fish in the disputed khaos. The Courts 
below were therefore right in decreeing 
the plaintiffs' suit. The appeal is accord- 
ingly dismissed with costs. Leave to ap- 
peal under S. 15, Letters Patent, has been 
asked for in this case and is refused. 

b.D./r.K. Appeal dismissed. 

6 Bholanath Nandi v. Midnapore Zemindary 

Co., (1904) 31 I A 75=31 Cal 503=8 0 W N 

425=8 Sar 611 (PC)., , , ^ 

7. Narasayya v. Sami, (1889) 12 Mad 43. 

8. Abhoy Charan Jalia v. Dwarka Nath Mahto. 

(1912) 39 Cal 53=15 0 W N 972=11 I 0 

9. fiabsn Mayacha v. Nagu Shravucha, (1876) i 
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Henderson, J. 

Niharan Chandra Bhaitacharjee - 
Petitioner. 

Hem -Vflh'ni Debt and aHoffic''— Oppo- 

‘‘ CMMe No. 1700 o! 1934, Decided 
o„ 14th March 1935, from order of 
Munsiff, 1st Court, Burdwan, D, - -2nd 

September I93i. .,,- 0-1 <• 26.F_peii- 

Bens»t Tenancy Act (1885). 5. 26 t reii 

4ionf«r pre-emplion-Complicated question* 
of title »hould not be gone into in proceed 

‘Th'“'mJu»Ted“,u" a.ioa, of lillo should not 
be soue into and determined in proceedings lot 
pre-emption under S. 26-F of the Act. -Any 
right which the transferor may have m the 
property remains entirely unaffected and it is 
qnly the right, title and interest tb® itrans- 
ietee which passes. ^ 

Jiamaprosad Mukerji and Purusoitam 
C^»a«erit— for Petitioner. 

Sitarani Banerji and SifaZ Prosad 
Chatterji—tor Opposite Parties. 

Prokas Chandra Ghose—ior Transferee 
— Opposite Party. 

Order. — This is a rule calling upon 
the opposite parties to show cause why 
an order of the Munsiff dismissing an 
application made by the petitioner for 
pre-emption under the provisions of 
S. 26-F, Ben. Ten. Act, should not be set 
aside. The facts are these : Opposite 
party No. 2 is the transferor, opposite 
party No. 1 is the transferee. When 
the notice was served upon the petitioner 
he filed an application. The opposite 
parties then combined together to make 
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with the compensation is paid into Court. 
The Court then has to give notice to tUe 
transferee so that he may have an op- 
portunity of stating what other sums, if 
anv. he may have paid in respect of the 
property. The Court then directs the 
applicant to pay these amounts into Court 
as well When those deposits are made 
under sub-s. (5). the Court shall make 
an order allowing the application. 

The first thing to be noticed is that 
the transferor takes no part whatever in 
these proceedings. No notice is to be 
served upon him and it does not appear 
that he has any locus standi. The trans- 
feree is entitled to show that he spent 
money on account of the property : but 
he is not allowed to file any objection to 
the granting of the petition on any other 
ground. On the contrary, under the 
sub-section the Court shall make an 
order allowing the application provided 
the deposits have been made. It is quite 
clear from these provisions that it was 
never the intention of the legislature 
that complicated questions of title should 
be gone into and determined in these 
proceedings. Any right which the trans- 
feror may have in the property remains 
entirely unaffected and it is only the 
right, title and interest of the transferee 
which passes. It appears that in this 
case the transferor is still in possession 
and the petitioner will not be able to 
obtain possession without bringing a suit 
in whioh the question of title between 
him and the transferor will be gone into 
and decided nn nmner materials after 


out a case that there was no transfer ; 
that opposite party No- 2 was a minor ; 
that no consideration passed and so on. 
The learned Munsiff went into all these 
questions and came to the conclusion 
that there was no transfer, with the re- 
suit that opposite party No. 2 is still a 
raiyat bolding under the petitioner. The 
.question raised in this rule is whether it 
was open to the Munsiff to consider this 
<luestion at all. The section appears to 
have been enacted in order to provide a 
procedure by which the money due from 
the pre-emptor will be paid to the trans. 
ieree and for ensuring that the right of 
pre-emption is exercised within the time 
allowed. Under sub-s. (l), as soon as 
the notice is served, the landlord has the 
light to make an applicaton. This appli- 
nation will be dismissed unless theamount 
of the consideration money together 


proper issues have been framed. But it 
was never the intention of the legislature 
that questions of that sorb should bo 
determined in the way in whioh it was 
sought to do in these proceedings. It 
was not suggested on behalf of the trans- 
feree that the necessary deposits were 
not made and this is the only ground on 
whioh be could resist the granting of the 
application. If in spite of having notice 
of the case now made between the trans- 
feror and transferee the petitioner wishes 
to proceed with his application, he is 
entitled to succeed. The result is that 
this rule is made absolute. The peti- 
bioner will be granted a declaration 
allowing the application in the terms of 
sub-s. ( 5 ). In the circumstances, I mako 
no order as to costs. 

B.M..^R.E, Buie made absolute. 
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Nasim Ali. J. 

Sasthi Charan Barnik — Defendant — 
Appellant. 

V. 

Mannidra Lal — Plaintiff — 

Bespondent. 

Appeal No. 1016 of 1933. Decided on 
22nd May 1935, against decree of Addl. 
Sub- Judge, Chittagong, D/- 9th January 
1933. 

Bengal Tenancy Acl (188S), S. 87 — Trant- 
oi bolding on footing that under-lease 
should be given to transferor — Transaction 
naerely amounts to transfer of part of bold- 
ing — It does not amount to abandonment 

Where a transfer of a bolding is made on the 
footing that an under-lease should be given to 
transferor, the transaction is to be treated not 
as a transfer of the whole interest in the hold- 
ing but as being no more than a transfer of the 
part. Such a transfer does not amount to an 
abandonment within the meaning of S. 87, and 
the landlord is not entitled to recovor posses- 
sion of the bolding. The principle also applies 
where the raiyat is in possession of a portion 
of agricultural lands. [P 163 G 2; P 169 C 1] 

Whore, therefore, an occupancy tenant, 
although be sells the entire bolding to another 
person, continues to be in possession of a por- 
tion of it as a sub-lessee and has not left the 
village and the transferee has been paying rent 
after his purchase to the landlord in the name 
of the transferor nor is there any repudiation of 
tenancy by the occupancy tenant, there is no 
abandonment within the meaning of S. 67. 
The mere fact that the occupancy tenant has 
been paying rent to the transferee for the land 
which is in his cultivation is not enough to 
show that he had repudiated his liability to 
pay rent to the landlord: 1932 Cal 561 and 1915 
Cal 242, Bel on. [P 169 0 1] 

Gharu Chandra Sen aud Panchanan 
Ghosal — for Appellant. 

Chandra Sekhar Sen — for Bespondent. 

Judgment. — This appeal arises oat of 
a suit for kbas possession of a bolding oo 
declaration of the plaintiff’s title thereto. 
The plaintiff's case briefly stated is as 
follows : One Man 6azi held the dis. 
puted holding under the plaintiff as an 
occupancy raiyat having no transferable 
right therein. He transferred the entire 
holding to the defendant in Asarh 1290 
M. E. and abandoned the holding. The 
defendant is therefore a trespasser and is 
therefore liable to be evicted. The main 
defence of the defendant is that he is a 
purchaser only of a portion of the hold- 
ing and that there bad been no abandon- 
ment of the bolding by the raiyat Man 
Gazi. The learned Munsif held that the 
defendant is the transferee of a portion 


of the bolding and that there had been 
DO abandonment of the holding by Man 
Gazi. He accordingly dismissed the 
plaintiff's claim for khas possession. On 
appeal by the plaintiff to the lower ap. 
pellale Court the learned Judge has found 
that Man Gazi has sold the entire bolding 
to the defendant, but he has continued 
to be in possession of a small portion of 
the holding as a sub.iessee under the 
transferee On these facts the learned 
Judge was of opinion that the holding 
was abandoned by Man Gazi and that 
the plaintiff was entitled to re-enter. 
He accordingly allowed the appeal and 
decreed the plaintiff's suit for khas pos- 
session. Hence the present appeal by 
the defendant. 

The point for determination in this 
appeal is whether the tenancy of Man 
Gazi bad come to an end by transfer as 
alleged by the plaintiff. Now the posi- 
tion, when a transfer is made oo the 
footing that under-lease shall be given to 
the transferor, is this that the trans- 
action is to be treated not as a transfer 
of the whole interest of the holding but 
as being no more than a transfer of the 
part: see 36 C W N 478 (l). On the 
facts found by the learned Judge there- 
fore the transfer of the holding in the 
present case must be taken to be a 
transfer of only a part of the bolding. 
The plaintiff is therefore not ordinarily 
entitled to recover possession of the hold- 
ing unless there has been either abandon- 
ment within the meaning of S. 87, Ben. 
Ten. Act, or repudiation in the tenancy: 
see 42 Cal 172 (2). The point for con- 
sideration therefore is whether there has 
been abandonment in the present case 
within the meaning of S. 87, B. T. Act. 
The possession of Man Gazi of a portion 
of the bolding has been proved in the 
present case. He has not left the village. 
His evidence which has been accepted 
by the learned Judge goes to indicate 
that the transferee has been paying rent 
after bis purchase to the plaintiff. The 
plaintiff’s case is that he did not recog- 
nize the purchase by defendant 1. There 
cannot be any doubt therefore that the 
transferee has been paying rent in the 
name of the transferor . Under these 

1. Hira Lal Ghose v Imaouddi, 1932 Cal 584= 

139 I 0 227=68 0 L J 256=86 OWN 478. 

2. Dayamoyee v. AnandamohaD Roy. 1915 Oal 

242=27 I 0 61=20 0 L J 52=12 Oal 172=1^ 

C W N 971 (F B). 
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circumstances, it cannot be said that no 
arrangement has been made for payment 
iof the rent due to the landlord. I am 
therefore of opinion that there has been 
no abandonment within the meaning of 
S. 87, Ben. Ton. Act. 

The facts of this case also do not go to 
.show that there bad been repudiation of 
^the tenancy by Man Ga^i. The mere 
fact that he is paying rent to the trans- 
feree for the land which is in his cultiva- 
tion is not enough to show that he has 
repudiated bis liability between himself 
and the plaintiff to pay rent: see 3b 
OWN 478 (IJ, cited above. The learned 
advocate for the respondent however 
tried to distinguish the above case on 
the ground that in that case the raiyat 
iWas in possession of the homestead por- 
tion of the bolding. But the principle 
laid down in that case has e(iual applica- 
tion where the raiyat is in possession of a 
portion of the agricultural lands. In fact 
the plaintiff has failed to produce any 
material before the Court from which it 
can be inferred that Man Gazi has 
repudiated his liability to pay rent to 
him. The plaintiff is therefore not en- 
titled to re-enter as there has been 
neither abandonment nor repudiation of 
the tenancy by the raiyat Man Gazi. 
The result therefore is that this appeal is 
allowed, the judgment and decree of the 
lower appellate Court are set aside and 
those of tbe trial Court are restored. 
The appellant will get bis costs in this 
Court as well as in the lower appellate 
Court. 

R.M./R.K. Appeal allowed. 
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Nasiu AUt J, 
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(b) Bengal Tenancy Act (1885), S. 66— 
S- 66 includes suit for recovery of arrears or 
rent as also for ejectment. 

Section 06 docs not contomplato cases for 
ejectment only. It includes a suit for recovery 
of arrears of rent as also for ejectment. 

[P 170 0 1] 

Hari Charan SaHri and Manilal 
Bhattacharjee — for .\ppellants 

Khitish Chandra Chakravarti and Pan- 
chanan Ghosal — for Respondents. 

Judgment. — The appoUints are tbe 
plaintiffs in a suit for ejeotmeDt under 
S. 48-C, Cl. (a), Ben. Ten. Act as also for 
recovery of the price of 13hag produce for 
tbe years 1332 tol335B.S. with dauiages 
thereon. The Courts below have decreed 
tbe plaiotiffs' claim for rent for tbe year 
1335 B. S. at Rs. 40 per anuum with 
damages therooQ at 25 per cent. They 
agreed iu dismissing the plaintiffs' claim 
for ejectment. Hence the present ap- 
peal by tbe plaintiffs. The only point 
urged in support of tbe appeal is that in 
view of tbe terms of tbe kabuliyat tbe 
defendants are not entitled to get tbe 
benelit of the proviso to S. 48.C, Cl. (a). 
Assuming that this contention is correct 
still tbe plaintiff cannot succeed in the 
present appeal. Tbe facts in this case 
are not disputed. Tbe defendant held 
tbe under-raiyati on tbe basis of a 
registered kabuliyat dated 1306 B. S. 
From tbe terms of tbe kabuliyat it is 
clear that tbe tenants have got tbe op- 
tion of paying their rent either in money 
or in kind. Tbe Courts below on a con- 
struction of tbe kabuliyat have come to 
tbe conclusion that tbe under.raiyats 
are protected by the proviso to S. 48-0, 
01. (a), Ben. Ten. Act and have given th© 
benebt of S. 66 (2) to them. Now S. 48-0 
Cl. (a), is in these terms : 


Kashinatk Mukherjee and others- 
Plaintiffs— Appellants. 

V. 

Paban Chandra Manna and others 
Defendants— Respondents. 

Appeal No. 1116 of 1932. Decided . 
29th November 1934. from appella 
decree of Addl. Sub.Judge, Howrah. I 
16th Fbbrua^ 1 'j32. 

(») Bengal Tenancy Acl (1885), Ss 48 
(a) and 66-S. 66 is yeryVide-Under-raiyi 

s'dlr rj ** 

a. 48-C Cl (a) la not aUr«cte<l. 

The language Id S. 66 is very wide T 
word used there is 'teDant* and where nndi 
reiyats are tenants, if the proviso to 8.48- 
(a) IS not attracted, the undepraiyats e 
claim the benefit under 8. 66 (2). [p 170 0 


An under-raiyat shall, subject to the provi* 
sions of this Act be liable (0 ejectment on one 
or mote of the following grounds, and not 
otherwise, namely (a) on the ground that be 
has failed to pay an arrear of rent: Provided 
that, if the under-raiyat is one whose rent is 
payable in terms of cash and not of produce 
and be pays through the Court all arrears up* 
to-date together with such interest and dama- 
ges as the Court may award, he shall not b© 
liable to ejectment on account oi such arrears. 

This seotioD therefore is oontrolled by 
the other provisions of the Act. S. 66 
of tbe Act runs as follows: 

When an arrear of rant remains duo from a 
tenant not being a permanent tenure-holder, 
a raiyat bolding at fixed rates or an occupancy 

agricultural year 
wngali year), the landlord may, whether he 
has obtained a decree for the recovery of the 
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arrears or Dot and whether he is entitled by 
the terms of any contract to eject the tenants 
for arrears or not, institute a suit to eject the 
tenant. (2) In a suit for ejectment for an 
arrear of rent a decree passed in favour of 
the plaintiO shall specify the amount of the 
arrear and of the interest (if any) due thereon 
aud the decree shall not be executed if that 
amount and the costs of the suit are paid 
into Court within 80 days from the date of 
the decree, or when the Court is closed on 
the 30th day on the day upon which the 
Court re-opeus. (3) The Court may for special 
reasons extend the period of 30 days mentioned 
in this sectiooi 

The language in S. 66 is very wide. 
The word used there is * tenant** and it 
is not disputed in this case that the 
onder.raiyats in the present case are 
tenants, and that they are not mere 
Bbagidars or Adhidars or Borgadars. It 
the proviso to S. 48-0, Cl. (a) is not 
attracted to this case the under-raiyats 
can claim the benefit under S. 66, CL (2). 
The learned Advocate for the appellant 
did not seriously dispute this position 
but he ax'gued that S. 66 contemplated 
cases for ejectment only, and that the 
present suit being a suit for recovery of 
arrears of rent as also for ejectment, the 
provisions of S. 66 could not be attracted 
to this case. But if this contention be 
correct, the present suit is not within the 
purview of S. 48-C also. This argument 
therefore is of no assistance to the plain- 
tiff. The Courts below were therefore 
right in giving the under-raiyats the 
benefit of S. 66. In view of the above 
conclusions, it is not necessary to express 
any definite opinion as to whether in 
view of the terms of the kabuliyat, the 
under-raiyats in the present case can 
claim the benefit of the proviso to S. 48-C 
Cl. (a). The proviso speaks of an under- 
raiyat whose rent is payable in terms 
of cash and not in terms of produce. 
It is therefore contended by the learned 
Advocate for the appellant that where 
the tenant has gob the option to pay the 
rent either in money or in kindj he can- 
not claim the benefit of the proviso, in 
other words the argument is that the 
proviso contemplates cases where the 
rent is payable only in cash and not 
cases where the raiyat has gob the option 
to pay .either in cash or in kind. There 
is some force in this contention. But as 
the under-raiyats in the present case are 
entitled to the benefit of the provisions 
of S. 66, it is nob necessary for the pur- 
poses of this case to pursue the point 
any further. In any view of the case 


the plaintiffs are nob entitled to eject the 
defendants, as it is admitted that the 
arrears have been all paid up. 

The appeal therefore fails, bub in the 
circumstances of the case, I make no 
order as to costs. Leave to appeal under 
S. 15 of the Letters Patent, has been 
asked for and is refused. 

K.s /R.K. Appeal dismi^$ed. 
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R. C. Hitter, J. 

yiahatahxiddin Mia — Plaintiff — Appel- 
lant. 

V. 

Mahammad Nazir Joddai — Defendant 
— Respondent. 

Appeal No. 1483 of 1933, Decided on 
l6th August 1035, from appellate decree 
of Addl. Dist. Judge, Jessor-Kbulna, D/- 
1st May 1933. 

Promissory Note— Suit for money not based 
on promissory note because of insufficient 
stamp— Plaintiff proving payment to defend* 
ant — He is entitled to recover money with 
interest though promissory note Is inadmis- 
sible — Fact of loan gives plaintiff cause of 
action independently of pro* note. 

In a suit for recovery of loan of money re* 
presented by a promissory note insufficiently 
stamped, but on which the suit U not based on 
account of the defect, as soon the plaintiff 
proves that he paid a sum of money by way of 
loan to the defendant, be is entitled to get 
back the money with interest though the pro* 
missory note cannot be introduced in evidence 
on the ground of insufficiency of stamp. The 
fact that money has been lent gives a cause of 
action to the plaintiff which is independent of 
the promissory note: 23 Cal 851, Rel on. 

^ [P 171 C 1, 2] 

Dr. Basak and Narendra Krishna Bose 
— for Appellant. 

Dr. Mukkerjee-^lot RespoDdeub. 

Judgment. — The plaintiff's case is 
that on 14bh Chaitra 1334, corresponding 
to 28th March 1928, the defendant 
borrowed from him a sum of Rs. 629 and 
executed in his favour a promissory note 
for the said sum of money on the same 
date with a stipulation bo pay interest at 
Rs. 3-2-0 per cent per month. He filed 
his suit on 5th March 1931, and in the 
plaint as originally filed he based his 
claim on the promissory note. But as 
the promissory note was insufficiently 
stamped, and so inadmissible in evidence 
he applied for amendment of the plaint. 
The said application for amendment wa5 
allowed by the Court on 25th February 
1932. The amended plaint pro^eded 
upon the footing that the plaintiff was 
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entitled to recover back the money lent 
inderendently of the promissory note. 
The learned Munsif held that the sum of 
Es. G29 had in fact been lent by the 
plaintiff to the defendant. He accord- 
ingly made a decree in favour of the 
plaintiff for Es. 629, but reduced the rate 
of interest to Bs. 1-4-0 per cent per 
month. At the trial the plaintiff led 
evidence to prove not only the advance 
of the said money to the defendant by 
way of loan but went a step further and 
attempted to prove that before the pro- 
missory note was executed the defend- 
ant made a verbal promise to repay the 
amount with interest at the rate of 
£s. 3-2-0 per cent per month. The de- 
fendant preferred an appeal to the 
learned District Judge. The said appeal 
was heard by the learned Additional 
District Judge. The learned Judge held 
that the evidence of an independent oral 
promise by the defendant to repay the 
money with interest was unreliable. He 
held that such being the case the plain- 
tiff could not recover except with the 
aid of the promissory note which could 
not be admitted in evidence as it was 
insufficiently stamped. He accordingly 
dismissed the plaintiff's suit without re- 
cording any finding as to whether the 
defendant took Bs. 629 from the plaintiff 
as a loan. 

In my judgment the learned Judge is 
wrong in his views. He seems to labour 
under the impression that the plaintiff, 
in order to succeed on the plaint as 
amended, was required to prove an in- 
dependent express contract prior to the 
execution of the promissory note. The 
law as laid down in the oases of this 
Court, however, is that the plaintiff is 
entitled to recover if he has a cause of 
action independent of the promissory 
note. Sir Comer Petheram, C. J., poin- 
ted out in 23 Cal 851 (l). where the 
observation of Garth, C. J.. in 7 Cal 256 

(2; was considered, and explained that: 

Ad impliea contract to repay moaey lent 
always arises from the fact that the money is 

lent, even though no express promise, either 

written or verbal, is made to repay it. 

The fact that money has been lent 
thereCore gives a cause of action to the 
plaintiff which is independent of the pro 
missory note. In my judgment as soon 

»S6)‘m o'liMf.*”' '• 

2. Sheikh Akbar v. Sheikh Khan, (18811 7 Gal 

256=8 0 L B 623. ^ 
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as the plaintiff in such a case proves that 
be paid to the defendant a sum of money 
by way of loan, be is entitled to get back 
the money lent with interest, though the 
promissory note cannot be introduced in 
evidouce on the ground of insuffioieDcy 
of the stamps. The view I am taking is 
in accord with the preponderance of 
authority of this Court which have been 
reviewed in the judgment of Mukhorjee, 
J., in 34 C \V N 554 (3) and in the judg- 
ment of Sir Harold Derbyshire, C. J., in 
A F 0 D No. 287 of 1930 (4). I accord- 
ingly set aside the judgment and decree 
of the lower appellate Court and remand 
the appeal to that Court so that the 
appeal may be decided in acoordaoca 
with the observations made above. The 
most important point for that Court to 
consider would be whether the plaintiff 
bad paid to the defendant the sum of 
Rs. 629 or any sum by way of loan. If 
it answers the said question in the a£Qr- 
mativa it will con6rm the decree of the 
Munsif. The appeal is accordingly allow, 
ed and the case remanded to the lower 
appellate Court. The costs of this appeal 
to abide the result. 

s.r./r.k. Appeal allowed, 

3. Abdul Rabbani v. Sbyam Lai Tbapa, (1930) 
84 0 W N 664. 

4. East Bengal Commercial Bank Ltd. v. Su- 
rendra Narayan Saba, A F 0 D Ko 287 oi 
1980, decided on 18tb February 1935. 
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Guha and Lodge, JJ. 

DurgaCharan Dat and another — Judg- 
ment-debtors — Appellants. 

V. 

Chairman of Lahonga Samabai Samitg 
— Decree-holder — Respondent. 

Appeal No. 184 of 1935, Decided on 
26bh August 1935, from appellate order 
of Addl. Dist, Judge, 24 Parganas, D/- 
29tb January 1935. 

(a) Bengal Tenancy Act (1865), S. 26-E — 
Re*sale— Net fresh execution but fresh sale in 
pending execution is contemplated— Provi* 
sions^of S, 2S*E (3) are mandatory — Order of 
forfeiture of first purchase money should be 
made before ordering fresh sale. 

Section 26-E (3) does not con template (rosh 
execution proceedings; it provides for fresh sale 
In the execution proceedings thou pending. 
Such resale should be held under S. 26 E (3) of 
the provisions of that section com- 
plied with. Under that section an order of re^ 
sale can ordinarily be made only after an order 
for the forfeiture of the purchase money has 
Doen made. ♦ rp i*yo n 
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(b) Bengal Tenancy Act (1885), S. 26'E— 
Execution sale— Court not lixing time or 
overlooking time iixed to deposit landlord's 
fees— Auction purchaser not depositing such 
fees— Sale is not a nullity. 

Where uo time is specitied, on the occasion 
ol the execution sale wuhio which the deposit 
of the landlord's fees Under S. 26-E(l) ol the 
Act is to be cuade or the Court overlooks the 
fact that such time had been specified, and the 
auctioo^purchaser does not deposit such fees, 
the Court has no justification to treat the sale 
as nullity. [p 173 C 1] 

S. C, Basakf Hiran E. Roy and S. C. 
Jana — for Appellants. 

Hiralal Chakravarli and Bijan B. Das 
Gupta — for Respondent. 

Lodge, J. — This appeal arises out of 
orders passed on an objection under S. 47, 
Civil P. C. Tbe material facts are these: 
Defendant Itook a loan from the Labaoga 
Samaboy Samity on mortgage of his share 
of a certain bolding. Defendants 2 to 7 
stood surety for defendant 1 and gave 
their shares in the same bolding as secur* 
ity for the repayment of tbe loan. On 
application being made to the Registrar 
of Co-operative Societies a decree was 
passed against deiendants 1 to 7 on 15tb 
July 192d. In tbe decree it was found 
that £ 9 . 1,312-8-0 was due from defendant 
1 to tbe Labanga Samaboy Samity ; and 
he was directed to pay the amount by 
7tb January 1929. In the event of bis 
failure to pay the decretal amount with- 
in tbe time iised, it was ordered that tbe 
mortgaged property be put to sale ; and 
that if tbe sale proceeds were insufficient 
to satisfy the decretal debt, tbe Society 
would be at liberty to apply for a per- 
sonal decree against defendants 1 to 7. 
Defendant failed to pay the decretal 
amount, and in execution Case No. 235 
of 1929, the mortgaged properties were 
put to sale, and purchased by tbe decree- 
holder. The sale proceeds were sufficient 
to satisfy tbe decretal debt, and a note 
was made in tbe order sheet of tbe exe- 
cution case that tbe case was disposed of 
on full satisfaction. Tbe decree- bolder 
auction-purchaser failed to deposit the 
landlord’s fee as required by S. 26-E,Ben. 
Ten. Act. But it seems clear from the 
materials placed before us that the exe- 
outing Court omitted to specify the time 
within which such deposit should be made. 

On 7th November 1933, tbe decree- 
holder applied to the Court to have the 
order of full satisfaction vacated ; and 
this prayer was granted without any 
notice to tbe judgment-debtors, and 


merely on the ground that tbe auction, 
purchaser had failed to deposit the 
landlord s fees. The decree-holder then 
hied a fresh execution case, being case 
No. 196 of 1933, in which he prayed for 
the Sale not only of the mortgaged pro- 
perty, but also of the property of defen. 
dants 2 to 7 wbicli were given as security 
for the loan. These properties were put 
to sale and purchased by tbe decree- 
holder for a sum much less than tbe 
decretal amount. Delendaots 1 and 3 
filed an objection uoder S 47, CivilP. C., 
on tbe grounds (l) that tbe order of full 
satisfaction should not have been set 
aside without notice to them; and (2) 
that if resale of the property was neces- 
sary, it should be held in accordance with 
the provisions of S. 26-E 13), Bengal 
Tenancy Act, and any deficit, on such re- 
sale should be realised from tbe first auc- 
tion purchaser ; and (3) that the pro- 
perty of defendants 2 to 7 could not be 
sold until after tbe mortgaged property 
bad been sold and tbe sale proceeds found 
insufficient to satisfy the decretal debt. 
These objections were overruled by the 
Subordinate Judge, third Court, 24 Parga. 
nas and an appeal from bis order was dis- 
missed by tbe Additional District Judge 
of that district. Hence this appeal. The 
lower Courts have held that as the land- 
lord's fee was not deposited after the first 
sale, that sale was a nullity and conse- 
quently tbe decree-holder was entitled to 
apply again for execution of his decree. 
Id our opinion, tbe first sale cannot be 
treated as a nullity. 

If tbe only defect was the failure to 
deposit the landlord's fee, and if tbe 
decree-holder required that the holding 
be resold, then such resale should have 
been held under S. 26-E (3), Ben. Ten. 
Act, and the provisions of that section 
complied with. Under that section an 
order for resale can ordinarily be made 
only after an order for tbe forfeiture of 
tbe purchase money has been made. No 
such order of forfeiture was made in the 
present case and no reason was given for 
the omission. The fact that the decree- 
holder was himself tbe auction purchaser 
does not affect bis liability to be pena- 
lised for failure to deposit the landlord s 
fee. S. 26-E (3) does not contemplate 
fresh execution proceedings : it provides 
for fresh sale in the execution proceed- 
ings then pending. We are satisfied from 
the materials placed before us that tbe 
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provisions of S. 26 E were not strictly 
followed, and the Courts below have fal- 
len into error in conseQuence. Though 
S. 26.E (1) does not state that the land- 
lord’s fees are to be deposited within a 
tinse to be bxed by the Court, it is clear 
from S. 26.E (3) that the Court must 
specify the time within which the depo- 
sit is to be made. Doubtless the Court 
may extend that time in suitable cases. 
But until the time specitied has ex- 
pired, there can be no resale under 
8. 26-E (d). It appears to us that either 
no time was specibed, ou the ocoa> 
sioQ of the tirst sale, within which the 
deposit was to be made, or the Court 
overlooked the fact that such time bad 
been specitied. In either case, the Court 
bad no justidcation to treat the sale as a 
nullity, and to set aside the order of full 
satisfaction. Further it is obvious that 
no order to the detriment of defendaut 
I's interest should have been made with- 
out notice to him. 

The order vacating the order of dis- 
posal on full satisfaction was made with- 
out jurisdiction. The appeal must be 
allowed, and the Mis. case remanded to 
the original Court for disposal according 
to law. Execution case No 196 of 1933 
should be treated as a continuation of 
execution case No. 235 of 1929 : and the 
order passed on the application of the 
decree-holder to have the order of full 
satisfaotioQ vacated, aud all subsequent 
orders, set aside. The Court should fix a 
time within which the deposit required 
by S. ‘26-E (Ij, Ben. Ten Act, shall be 
made in connexion with the drst sale. If 
the auction-purchaser fails to mike the 
deposit within the time 80 specided, the 
Court may then make an order for the 
forfeiture of the purchase money, and for 
resale of the property. The Court may 
not order resale without Srst making an 
order of forfeiture. If it shall be found 
necessary to order resale, the mortgaged 
property alone shall first he resold ; and 
only after such resale, and if the sale 
proceeds be found insufficient to satisfy 
the decretal debt, shall the property of 
defendants 2 to 7 be sold. The appeal is al- 
lowed with costs throughout; and the case 
IS remanded for disposal in accordance 
with the directions given above. Hearing 
fee in this Court three gold mohuts. 

B.d./b,k. Case remanded. 
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M. N. Mokerji. J. 

Deheiidra Lal Khan and of/im— Plain- 
tiffs — Appellants. 

V. 

Surf^aram Roy and others — Respon- 
dents. 

Appeal No. 1778 of 1932, Decided on 
28th .lanuary 193 j, from appellate decree 
of Dist. Jud^je, Midnapore, D/- 21$t April 
1932. 

(a) Bengal Tenancy Act (1885), Ss. 105 and 
106 and 109 (amended) — Plaintiff recorded 
at 1/4 thare-bolder in recordof-rights^- 
Appiication under St. 105 and 106 claiming 
1/3 thare-^AppJication ditmitted — Plain* 
tiff's suit for assessment of rent for 1/4 share 
based on record-of-rights — Such suit is not 
barred by S, 109. 

The pUiotiff was recorded as a 4 anna sharer 
ID the record’0(*right3 and claimed to be on* 
titled (0 a 6 aauas share and made aa appii* 
catloQ uoder Ss 105 and 106 for a claim for 
assessment of rent id respect of 6 anoas share. 
The application was dismissed whereupon the 
plaintid brought a suit, based ou the entry in 
the record'Of- rights for a claim for assessmout 
in respect of 4 annas share: 

Held : that though it was open to the plain- 
tiff ill his application under Ss. 105 and 108 to 
hare included a claim for assessment of rent in 
respect of ^ share on the basis of the entry in 
the record«oC* rights but such a cairn was not in* 
eluded It cuDDOt be said that the subject matter 
of the present suit and that of the previous ap* 
plication are the same aud as suebS. 109 is no 
bar to the present suit. [P 176 C 1] 

(b Practice'— Suit instituted after amend* 
aent of Section came in force — Suit must be 
governed by Section as amended. 

Where a suit was instituted after the proviso 
to section had already come into operation: 

Held : that it is governed by the Section as it 
stands together with the proviso contained in 
it ; the ordinary law being that the rights of 
the parties with regard to a suit should bo 
determined upon the law as it stands at the 
date of the institution of the suit. [P 176 0 1] 

Rama Prosad Alukhcrji — for Appel- 
laots. 

iSwrajif Ghunder Lahiri.Ganga Prosad 
Bose and Ramendra Chandra Roy — for 
Respondents. 

Judgment.— The plaintiffs are the 
appellants in this appeal. The prinoipal 
defendants were in oooupation of some 
lands which belonged to the plaintiffs 
and their co-sharers, the pro forma de- 
fendants. These lands were recorded in 
the record-ot rights as being lands where- 
in the plaintiffs had a i-anna share and 
it was also stated therein that they were 
assessable to rent. On that the plain- 
tiffs applied under Ss. 105 and 106, Ban. 
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Ten. Act. for correction of the records 
alleging that they had a 5-anna share in 
the lands and not a 4.anna share as 
stated in the record-of.rights. In that 
application they prayed for a declaration 
of their title to a 5-anna share and for 
khas possession in respect of that share 
and. in the event of such khas possession 
not being allowed, for settlement of a 
fair and equitable rent for the lands in 
respect of that share. The proceedings in- 
stituted on the basis of this application 
were struck off on 7th December 1917 
with the following order : "No action 
taken : deficit process-fee of Rs. 1-12-0, 
not paid : case struck off.” Thereafter 
the plaintiffs instituted a suit for declare- 
tion of title on the allegation that the 
entry in the record-of-rights was wrong 
and they also prayed for khas possession 
and for other reliefs. This suit was 
eventually dismissed by the Court, the 
Court holding that S. 109. Ben. Ten. Act, 
operated as a bar to the suit. No question 
in this appeal arises upon the suit afore- 
said or upon the result thereof, and so it 
will not be necessary to refer to it again 
hereafter. Thereafter the plaintiffs in- 
stituted the present suit in which they 
took their stand upon the entry in the 
record-of-rights and asked for assessment 
of rent in respect of their 4-annas share 
as recorded therein and also for recovery 
of rent at the assessed rate for certain 
years previous to the institution of the 
suit. Defendant! took several pleas — some 
in the nature of pleas in bar and others 
on the merits ; but these pleas were all 
overruled and the Munsif made a decree 
in the plaintiffs' favour holding that the 
plaintiffs were entitled to a rent of 
Es. 14 for the lands per year in respect 
of their 4-anna share and allowing the 
plaintiffs arrears of damages for use and 
occupation at the said rate for three 
years immediately preceding the date 
of the institution of the suit. 

From this decree the principal defend- 
ants preferred an appeal to the District 
Judge. The learned District Judge held 
that the present suit was barred by rea- 
son of the provisions of S. 109, Ben. Ten. 
Act. To bis reasons on which this con- 
clusion of his is founded, reference will 
presently be made ; but it may be stated 
here that except as regards this prelimi- 
nary point on which he dissented from 
the view which tbe Munsif had taken he 
agreed with the Munsif in other matters, 


namely in so far as the latter had decided 
against defendant 1 as regards his other 
objections. He held that the objection 
raised by the said defendant on the 
ground of limitation was entirely without 
force and that the rate of rent which had 
been fixed by tbe learned Munsif was fair 
and equitable. Being of this view, the 
learned Judge took as the basis of his 
decree the rate of Rs. 6 for the sixteen 
annas share of the lands which defend- 
ant 1 had admitted as the rental and on 
that basis gave the plaintiffs a modified 
decree. From this decree of the learned 
District Judge, the present appeal has 
been taken by the plaintiffs. 

From what has been stated above, it 
would appear that the substantial ques- 
tion which arises for determination in 
this appeal is tbe question whether by 
reason of the application which the plain- 
tiffs had made under Ss. 105 and 106» 
Ben. Ten. Act, the present suit is barred 
in consequence of the provisions of S. 109 
of that Act. It has to be stated here 
that before tbe suit was instituted the 
said S. 109, Ben. Ten. Act, was amended 
by the introduction into it of the proviso 
that is to be found now under the said 
section. The reason upon which the 
learned Judge proceeded in arriving at 
bis conclusion as regards the bar afforded 
by S. 109, Ben. Ten. Act, may be sum- 
marized in tbe following words : Ho 
refers to S. 2, Cl. (3), Ben. Ten. Act, in 
tbe first instance and then he observes: 

Uodec tbe old 8. 109 the defeodaDl had ac* 
quired a right not to have his jote assessed to 
reat as that was a matter in the S. 100 case. 

And in respect of this conclusion of 

his he has observed thus : 

The am^odmeot to S. 109 amountd 
a r8p6al of tho old S. 109 and tbo oQ^ctisant 
of the new section, and it could not 
affect a right of the defendant acquired before 
tbe amendment. The respondent urges that 
the old section was a mere bar, and that the 
bar has been removed. But the correct view is 
that the old bar supported an erection under 
which the appellant was entitled to shelter. 
The amendment has not removed the bar and 
brought the edifice toppling down on the ap- 
pellant and the hundreds dwelling in peace 
under similar erections similarly supported ; 
it has merely said that in future the law will 
not provide such bars to support such ereotiona 
to shelter people, which is quite a different 
thing. The point cannot be disposed of by talk- 
ing loosely about bars. 

The learned Judge apparently thought 
that tbe proviso which had been intro- 
duced into S. 109, Ben. Ton. Act, amounted 
merely to the repeal of a certain provi- 
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sion which was to be found in the Act 
as it stood before the amendment. That 
howdver is not tho position. It is a 
substantive provision enacted in order to 
be operative from the point of time at 
which the enactment was intended to 
come into force. It is expressed in very 
clear words, from which no intention to 
delay its effect for any length of time can 
possibly be inferred. It seems to me 
that for two reasons, if not more, the 
view that the learned Judge has taken of 
this matter is not correct. In the first 
place, the question is whether the first 
part of the section apart from the pro- 
viso is applicable to the present case. 
In answering that question I ask myself, 
what was the subject matter of the ap- 
plication under Ss. 105 and 106, Ben. 
Ten. Act ? And reading that applica- 
tion it seems to me perfectly plain that 
the subject matter of that application 
was a claim to a one-tbird share in 
the lands, a claim which bad been nega- 
tived in the record-of.rigbts, and the 
claim with respect to that one-third 
share consisted of two alternative reliefs, 
namely, (1) for kbas possession and (2) 
for assessment of rent. It is quite true 
that the one-fourth share on which the 
plaintiffs now take their stand is less 
than the one-third share which they bad 
claimed in the said application: but even 
then upon a proper consideration of the 
matter, it seems to me inconceivable that 
it can be said that the present claim for 
assessment of rent in respect of a one- 
fourth share can, in any way, be treated 
as a subject matter of the application 
under Ss. 105 and 106, Ben. Ten. Act. It 
is quite true that it was open to the 
plaintiffs in that application to have in- 
cluded a claim for assessment of rent in 
respect of a one-fourth share on the basis 
of the entry in the record-of-rights; but 
such a claim was not included and I find 
it very difficult to hold that the present 
suit in so far as it was a suit for assess- 
ment of rent in respect of a one-fourth 
share on the footing of the record-of- 
rights was a matter which was the sub- 
ject matter of the application under 
Ss. 105 and 106, Ben. Ten. Act. I am of 
opinion therefore that the present case 
does not in fact attract the operation of 
S. 109, Ben. Ten. Act at all. 

Even if this view be regarded as in- 
correct, I am of opinion that it cannot 
be disputed that the plaintiffs are saved 
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by the proviso to the section. The learn- 
ed Judge has observed that the proper 
view to take of the proviso is that it 
merely removes a bar and that it cannot 
affect any right already accrued to the 
party in whose favour the section itself 
operated before the proviso was intro- 
duced. This view, has been sought to be 
supported to a certain extent by certain 
observations which are to be found in a, 
decision of this Court to which my atten- 
tion has been drawn: the case in 35 
OWN 1147 (l). That was a case where 
the suit to which S. 109, Ben. Ten. .Act 
as amended by the Bengal Act 4 of 1923 
was sought to be applied bad been insti- 
tuted prior to the introduction of the 
proviso and it was held that the amend- 
ment had no retrospective operation so 
as to affect proceedings pending at the 
date of the amendment and that such 
S. 109 as it stood before the amendment 
would apply. The decision therefore was 
a decision in respect of a case which was 
very different on facts from the present 
case. Bub the observations which at first 
sight seem to be in support of the learned 
Judge's view run in these words: 

There seems hardly room for doubt that 
S. 109 did not merely lay down the procedure 
but by taking away the ordinary right of suit 
of the plaintiff, conferred a very valuable right 
on the defendant in some cases, The immuuity 
from a civil suit thus gained by the defendant 
is a substantive right inasmuch as it enabled 
him to hold the property in the right mentioned 
in the rocord-of-rights without further litiga- 
tion. In essence it is difficult to distinguish 
such a right from a right of appeal. If no right 
of appeal is given by statute at the date of the 
suit, the successful party acquires a certain 
right under the decision of the suit which is 
not open to challenge in appeal. In a case under 
S. 109 (old Act) where an application is made 
and withdrawn, the defendant obtains the rights 
to hold the property as recorded in the record- 
of-rights without further risk of litigation. 
I accordingly hold that the right which the 
defendant in this case obtained under S. 109 
(old Act) is a snbstantivo right which cannot be 
affected, except by express words, by subsequent 
alteration of the law. 

There is no question, under the terms 
of the section as it stood before the 
amendment, of anybody acquiring any 
right: the section imposed a disability on 
intending suitors of which their oppo- 
nents could undoubtedly take advan- 
tage. Such disability lasted only 
so long as the section it self lasted in 

1. Gosta Beharl Pramanik v. Nawab Bahadur 
« MuMhidabad, 1932 Cal 207=130 I C G0G= 
So C W N 1147i 
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its old state. The proviso eoacted an 
express provision removing the disability 
in certain circumstances. And if it be 
held, as it must be held in the absence of 
anything in the Act to the contrary, that 
the proviso came into operation at the 
same time as all the other amendments 
did, there cannot be the slightest doubt 
that the legislature by express words 
created in favour of an intending plains 
tiff a right which infereni rally took away 
any other right which the defendant may 
have acquired by reason of the disability 
which the section, as it stood before its 
amendment, had placed on the plaintiff. 
To adopt the respondents' cootention or 
the view of the learned District Judge 
would necessitate our holding that the 
amended Section would come into play 
only in respect of proceedings under 
Ss. 105 to lOS instituted after theamend. 
ed Act came into force. Such a position 
is untenable. I am clearly of opinion 
that the view which the learned Judge 
has taken of this matter cannot be sup- 
ported and that the suit, having been 
instituted at a time when the proviso 
bad already come into operation, was to 
be governed by the section as it stands 
DOW together with the proviso contained 
in it; the ordinary law being that the 
rights of the parties with regard to a suit 
should be determined upon the law as it 
stands at the date of the institution of 
the suit. 

For these reasons, the view which the 
learned Judge has taken cannot, in my 
opinion, be supported. In view of the 
fact that the learned Judge has upheld 
the learned Munsiff’s decisions with re- 
gard to the other matters that have arisen 
in the case, it follows that the appellants 
are entitled to a decree from this Court 
setting aside the decree of the learned 
District Judge and restoring that of the 
learned Munsiff. The result is that the 
appeal should be allowed, and the deci- 
sion of the learned District Judge being 
set aside, that of the learned Munsiff 
should be restored with costs in this 
Court and in the Court of appeal below. 
Leave to prefer an appeal under the 
Letters Patent asked for by the respon- 
dents is refused. 

s.R./v.v. Appeal allowed. 
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R. C. Mitter, J. 

y^ivad Chandra, Siuha Sarma and 
others— PhiutiSs — Appellants. 

V. 

Sankar Chandra S/mfta— Defendant— 
Bespondent. 

Appeal No. 1109 of 1932. Decided on 
10th December 1934, from appellate de- 
cree of Sub-Judge, 3rd Court, Mymen- 
singh, D/. 'idth January 1932. 

(•) Practice — New case — Court should not 
make new case /or defendant in appeal and 
discniss plaintiff's suit on pJea not taken at 
proper stage. 

The appellate Court should oot make a new 
case for the deleudant in appeal and dismiss 
plaiuciS's suit on a plea which was never taken 
by the defendant at a proper stage of the suit. 

[P 177 0 i] 

(b) Bengal Tenancy Act (I8SS). S. 44 
Lands of old tenancy oot included in lubse- 
Quent deed — Rent fiiced quite out of proper* 
tion to old rent ~ Period fixed and option 
given to tenant to continue for another term 
in case he complied with certain demands^ 
Landlord entitled to evict tenant even before 
expiry of period in case tenant transfers land 
^Tenant held liable to be evicted on expiry 
of term and could not ctaim occupancy right. 

In a subsequent deed the lao^s of the old 
tenancy were not included but only some and 
the rent which was fixed for the Ian 1 was quite 
out of proportion to the old rent The period 
was fixed by the deed and an option was given 
to the tenant to remain for another period only 
in case be complied with certain demands of 
the landlord. There was a further clause that 
on transfer by the tenant either by way of sale 
or usufructuary mortgage of the whole or pact 
of the demi^ei land or on building substantial 
structures on the land there would be an end 
to the tenancy and the landlord would be en- 
titled to re'enter even within the period: 

Held : that the deed created a new tenancy 
and the landlord was entitled to evict the 
tenant on expiry of period and that the tenant 
could not claim occupancy right. [P 178 0 1] 

Jatindra Nath Sanyal — for Appel- 
lants. 

Upendra Kumar Roy — for Bespoa- 
deot. 

J udgment. — The plaintiffs appeal from 
tb6 judgment and decree of the Subordi- 
nate Judge, 3rd Court, Mymeasingh by 
which their suit for ejectment has been 
dismissed. It appears that three plots 
of land constitute a holding formerly 
held by two persons, Raghuuath and 
Labanga Garani under the plaintiffs at 
the rate of Rs 30-11-9 per year, The 
area of the three plots is 7.18 acres. It is 
admitted that Raghunath Garu aud La- 
banga Garani had occupancy rights in 
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•Sheae three plots of land and that there is 
no custoDQ of transferability of occupancy 
holdings in the locality. On 30th Sravan 
1325 B. S. Raghunath and Labanga sold 
the entire holding to the defendant but the 
j)laintiff 3 refused to recognise this trans- 
fer. The defendant remained on the land 
from the date of his purchase till the 
year 1334 B. S.. the landlord refusing to 
do anything with him. In Baisakh 1335 
B. 8., the defendant executed a kabu- 
liat in favour of the plaintiffs in respect 
of a portion of the lands of the holding 
of Raghunath and Labanga. The area in 
Tespeot of which the kabuliat was taken 
is 4.31 acres and tbe rent that is reserved 
is Rs. 23-10-3. This kabuliat was for 
a term of three years and in Cl. 11 of tbe 
same it is provided that on tbe expiry 
of tbe term of three years the tenant 
would be allowed to remain on the land 
for another period of three years if he 
chose to accept tbe rent the landlords 
then demanded. On the expiry of this 
kabuliat tbe landlords instituted the 
{>res6ot suit asking the defendant to va- 
cate under S. 44, Cl. (c) Ben. Ten. Act, 
that is to say, the plaintiffs have taken 
the position that tbe defendant is a non- 
occupancy raiyat admitted to occupation 
under a registered kabuliat of Baisak 
1335 and as his lease bad expired he was 
not entitled to remain on the land. The 
defence as contained , in the written state- 
ment raised one point and one point only, 
namely, that he the defendant, was then an 
occupancy raiyat, that is to say, tbe con- 
tention seems to be this that tbe defen. 
dant’s occupation as raiyat must be taken 
from the date of bis purchase in 1325 to 
the date of the suit which was instituted 
on 14th March 1931, corresponding to 
Ohait 1337 . Secondly, his contention rests 
on the ground that the kabuliat of the 
-year 1335 is really the recognition of the 
transfer to him by Raghunath and La- 
banga and in law therefore the old ocou- 
pancy holding must be taken to continue 
in bis ownership and possession by rea. 
eon of the landlord's recognition. 

The Court of first instance gave effect 
to these two contentions and dismissed 
the suit of the plaintiffs on tbe footing 
that the defendant was not a non-oocu- 
.pancy raiyat but had acquired a right of 
occupancy of the land. On appeal, the 
learned Subordinate Judge disagreed with 
the learned Munsif on these points. He 
.held that the occupation of the defen 
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dant from the date of his purchase till 
the end of the year 1334 was that of a 
trespasser and the document of 2ad B.'ii- 
sakh 1335 above referred to created a 
new tenancy in his favour. He accord- 
ingly held that the plaintiffs would 
prima facie be entitled to get possession 
from the defendant but be dismissed tho 
plaintiff's suit on a ground which he ad- 
mits was not taken by the defendant 
either in his written statement or in tho 
lower appellate Court. He said that 
Cl. 11 of the kabuliat of the year 1335 
conferred an option of renewal for a pe- 
riod of three years on tbe defendant. I'he 
defendant therefore according to tho 
Subordinate Judge is entitled to f:ell 
back upon this clause and say that ho 
has exercised tbe option. By reason of 
this clause, says the learned Subordiuato 
Judge, the defendant would be entitled 
to remain on the land up to tho yoar 
1341 and tbe suit which was instituted 
before the year 1341 was premature. In 
my view, tbe learned Subordinate dudgu 
was not right in making a new case fur 
the defendant in appeal. A determination 
of the questions that would arise on 
Cl. 11 of the kabuliat would havo on- 
titled an investigation into facts, ono of 
them being whether the landlord had 
offered a fresh tenancy to tbe defendant 
and whether the defendant had refused 
it or not had this defence been taken in. 
tbe written statement. I am clearly of 
opinion that the learned Subordinate 
Judge was not right in dismissing the 
plaintiffs suit ou a plea which was uovor 
taken by the defendant at a proper stage 
o{ the sait. 

Mr. Roy who appears on behalf of 
the defendant-respondent, however, con- 
tends that the oonclnsion of the 
learned Subordinate Judge that the ten- 
ancy for the first time was created in 
favoni of the defendant in the year 1334 
is wrong. Ho contends that tho kabuliat 
of that year which is Ex. 1 is merely a 
recognition of the transfer to the defen- 
dant by the old tenants effected in the 
year 1325 and if this be so the defendant 
oould acquire a right of occupation by 
reason of S. 20, Ben. Ten. Act; secondly 
he says that the old oooupanoy holding 
would be still subsisting in the hands of 
the defendant and S. 44 (o) would nob 
apply because the defendant would nob 
be taken to be admitted into occupation 
under a registered document. All those' 
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contentions raised by Mr. Roy depend 
upon one cardinal fact, and that is, what 
is the nature and effect of Ex. 1? I have 
gone through Ex. 1. There is no recital 
in that document of the purchase of the 
defendant from Raghunath and Labanga. 
The recital indicates as if a new settle- 
ment is being conferred and there are 
at least three circumstances which would 
tell against the contention that the ka- 
buliat Nvas only a confirmatory kabu- 
liat in recognition of the transfer to the 
defendant by the old tenants. First of all, 
all the lands of the old tenancy are not 
included in this document but only some 
and the rent which is fixed for the lands 
is quite out of proportion to the old rent. 
It indicates an enhancement of more 
than 2 annas in the rupee which the 
landlord would have been entitled to get 
at the most if the old tenancy continued. 
Secondly, the period of three years fixed 
by Ex. 1 coupled with the option of the 
tenant to remain for another period of 
three years only, in case he complied 
with certain demands of the landlord, is 
quite inconsistent with the continuance 
of the old occupancy holding of the 
Garoes. 

Thirdly, the clause in the lease that on 
transfer by the tenant eitheir by way of 
sale or usufructuary mortgage of the 
whole or part of the demised land or on 
building substantial structures on the 
land there would be an end to the ten- 
ancy and the landlord would be entitled 
|to re-enter even within the period of 
[three years is also against the contentions 
<of the respondent. Having regard to 
Itbese terms of the documents, I am of 
jopinioD that a new lease was created in 
Ifavour of the defendant by Ex. 1 and the 
(judgment of the learned Subordinate 
Judge on this part of the case is correct. 

I accordingly set aside the decree of 
the learned Subordinate Judge inasmuch 
as be bad no business to make a new case 
for the defendant and direct that the 
plaintiffs* suit for khas possession be do- 
creed. The result is that the appeal is 
allowed and the plaintiffs' suit for khas 
possession is decreed with costs through- 
out. 

K.S./B.K. Appeal allowed. 
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CUNLIFFE AKD HENDERSON. JJ. 

Ramesh Chandra Guha — Plaintiff — 
Appellant. 

V. 

Dinanath Mestari and others — Defen- 
dant 1 — Respondents. 

Appeal No. 198 of 1933, Decided on 
6th December 1935, from appellate decree 
of Sub-Judge, Second Court, Bakarganj, 
D/- 19th September 1932. 

fa) Landlord and Tenant— Rent — Holding 
sold in execution of decree in favour of land* 
lord purchased by P and possession obtained 
—Interest of one of tenure* holders pre- 
viously sold in execution of money decree 
and purchased by AT ~ Sale in favour of £ 
confirmed after P's purchase — Interest of 
one D annulled by P by service of notice 
under S. 167, Bengal Tenancy Act — D con- 
tending that only right of judgment-debtors 
passed to P — D held not entitled to raise the 
defence, having no interest in the matter— 1> 
held not entitled to defeat P'^ claim merely 
by asserting that K had interest in bolding 
without obtaining declaration to that effect. 

A bolding was put to sale in ezdcutiou of a 
decree in a suit by the landlords against tbo 
recorded tenant and was purchased by P. who 
obtained possession of it. The interest of one 
of the tenure-holders bad been pat up to sale 
in ezecutloD of a money decree and had been 
purchased by one K before the institution of 
the salt by the landlords, but the sale was not 
confirmed till after P*5 purchase and K obtained 
delirery of possession later on. One D had an 
interest which was annulled by P by a service 
of notice under S. 167, Bengal Tenancy Act. 
The landlords did not know of K*s purchase. D 
contended that only the right and title of the 
judgment-debtors passed to P : 

Held : that it was not open to D to raise that 
defence as D did not claim through E. D had 
uo direct interest in the matter but merely put 
a: as a shield. [P 179 0 2] 

That D could not defeat P's claim by mere 
assertion that K had an interest in the holding 
without obtaining a declaration to that effeot 
in presence of both P and K that E had an 
interest in the tenure and was liable for rent. 

[P 180 C 1] 

(b) Landlord and Tenant — Rent — Suit for 
—Landlord must implead those persons who 
are actually tenants — Impleading recorded 
tenants only is not enough— Obifcr. 

Obiter, — In order to obtain a rent decree, it 
is not enough for the landlord to implead the 
recorded tenants, if, in fact the interest of any 
of them has passed to a third person, unless 
there are ciicnmstances to show that the 
tenants impleaded represent the whole estate. 
The landlord must sue all the actual tenants : 
1929 Cal 452. Poll. 0 2] 

(c) Second Appeal— Finding of fact— Lower 
appellate Court not properly reversing find- 
ing of fact of trial Courl-lts finding u not 
binding in second appeal. 
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Where the final Court of fact does not pro* 
perly reverse the finding of the trial Court, by 
reason of his failure to consider certain evi* 
dance, the finding not having been arrived at 
properly, is not binding in second appeal. 

(P 180 C 1] 

Gunada Charan Sen t^ndAbinash Chan^ 
dra Ghose — for Appellants. 

Satindra Nath Roy Choudhury — for 
Respoodents. 

Surajit Chandra Lahiry — for Deputy 
Registrar. 

Henderson, J. — This is an appeal 
against the decree of the lower appellate 
Court dismissing tbe plaintiff’s suit for 
khas possession. It was originally argued 
before B.C.Mitter, J.,anditbas nowcome 
before us on a reference by him. Tbe 
substantial point urged before us is wbe. 
tber a decree in execution of which tbe 
plaintiff alleges that be purchased a cer. 
tain tenure was a rent decree or a money 
decree. Tbe landlords instituted tbe suit 
against the recorded tenauts on 15tb 
April 1920. They put up the holding to 
sale and it was purchased by the plaintiff 
on 7th April 1922. He obtained posses. 
Sion on 21st July 1922. It appears that 
the interest of one of the tenure-holders, 
Sasbi was put up to sale in execution of 
a money decree and purchased by one 
Kunja on 12th November 1919. Tbe sale 
however was not confirmed till 7th Sep- 
tember 1922, (that is to say. after the 
plaintiff’s purchase) and hedidnot obtain 
delivery of possession until 2Qd December 
1922. The contesting defendant 1 had 
an interest which was annulled by the 
plaintiff by the service of a notice under 
the provisions S. 167. Bengal Tenancy 


Now it 18 not suggested that tbe lat 
lords knew of Kunja's pnrohase in t 
execution sale. It has accordingly be 
contended on behalf of the appellant tl 
inasmuch as the recorded tenants wt 
all made parties to the rent suit, t 
tenure passed at the sale. In support 
this contention reliance was placed up 
the decision reported in 23 0 W N 5 

contesting responde 

thejudgment.debtors passed on the auth 
rity of the case reported in 56 Cal 4 
UA It )s to be observed that al thog 

Ptofalla Komar Sen v b v j 

1919 Cal 62=52 I 0 304=23 CWN ^ 
a. Faridpnt Loan Office. Lta. v NiroWri.k 
Ray. 1929 Cal 462=118 lOScSsscIl J 


Eunja's purchase took place before th& 
institution of tbe rent suit, the sale was 
not confirmed until long after. But tbe 
property vests in a purchaser from the 
date of the sale and not from the date of 
the confirmation and he would be liable 
for tbe rent from the date of the sale. 
The point at issue is whether the land, 
lord, in order to obtain a rent decree must 
sue all tbe actual tenants or whether it is 
enough if he sues those whose names are 
recorded in his Sherista, The case of 23 
CWN 590 (l) which was decided by 
N. B. Chatterjea and Newbould, JJ., is 
an authority in favour of the appellant. 
The learned Judges observed as follows : 

The property sold was described as ah entire 
tenure ; and as the decree was obt.ained by the 
plaintifl against the recorded leuauts. we think 
that what was intended to be sold and was sold 
was the tenure itseli, and not merely the in- 
terest of defendants 1 to 5 .... We are 
of opinion that the entire tenure including tbe 
Interest, if any, of defendant 6 passed by (he 
sale to tbe plaintiff. 

On the other band the case of 56 Cal 
462 (2) which was decided by Ban- 
kin, C. J., and Page, J., lays down that 
it is not enough for the landlord to im- 
plead the recorded tenants if, in fact, the 
interest of any of them passed to a third 
person unless there are circumstances to 
show that the tenants impleaded repre- 
sented the whole estate. In this con- 
nexion we need only say that as at pre. 
sent advised we should be disposed to 
agree with the judgment of Page, J. But 
in our opinion it is not necessary to 
pursue the matter any further or to con- 
sider whether we should refer the ease to 
a Full Bench, as we are not satisfied that 
It was open to defendant 1 to raise this 
aoieoce at all, Defendant 1 does uoti 
claim through Kunja. The effect of the 
decision of the lower appellate Court Is 
^at Kunja is liable for the rent, although! 
Kunja was not a party to the suit. De-l 
fendant 1 has no direct interest in the 
matter and merely wishes to put forward 
Kunja as a shield. 


I'.ow tnere is a most important ques. 

Th« the Courts below differed. 

The contention of the plaintiff is that 

and the 

learned Munsif found in his favour ; but 

Tl by the learned 

Subordinate Judge. No doubt the ques. 

tion whether the transaction was be 
we find it difficult to say that the jud«- 
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meiit of tbd learned Judge is a proper 

judgment of reversal. All he says is this: 

1 am afraid there is so evidence in the cir- 
<0lB9taDces to hold that Eunja vas a benamidai 
for Sashi. 

There was certainly circumstantial evi- 
dence to justify an inference that Kunja 
was a mere henamidar, and unless the 
final Court of fact considers that evidence, 
it cannot be said that he has properly 
reversed the decision of the trial Judge. 
It is therefore not possible to hold that 
this question of fact has been properly 
'determined. Had it been necessary to 
decide the point, we should have been 
compelled to remand the case for further 
consideration. There can be no doubt 
that if the finding of the learned Munsif 
is correct, the tenure passed to the plain- 
tiff. The delivery of possession to Eunja 
was only symbolical and he could not 
recover possession from the plaintiff with- 
out instituting a suit for a declaration of 
his title. It does not appear that he has 
even attempted to do so and it may well 
ba that such a suit has now become 
barred by limitation. In these circum- 
stances, it would be rather strange if 
defendant 1 could defeat the plaintiff's 
Iclaim by a mere assertion that Eunja has 
an interest in the holding. 

We are of opinion that without obtain- 
ling a declaration in the presence of both 
the plaintiff and Eunja that Eunja has 
an interest in the tenure and is liable for 
rent, such a defence is not open to him. 
The result is that this appeal must be 
allowed, the decree of the lower appellate 
Court set aside and that of the Court of 
first instance restored. Defendant 1 will 
pay the costs to the appellant in all 
Courts. 

Cunliffe, J. — I agree. 

r.M./b.K. Appeal allowed. 
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Kasim Ali and Henderson, JJ. 

Satish Chandra Ckakravarty — Defen- 
'dant 1 — Appellant. 

V. 

Abdul Hague Sardar and others — Res- 
pendents. 

Appeal No. 450 of 1934, Decided on 
28th June 1936, from appellate decree 
>of Dist. Judge, Khulna, D/- 30th May 
1934. 

(a) Bengal Tenancy Act (1885), Si. 30 and 
37 — Enhancement under S. 30, Clt. (a) end 
^b) ii subject to limitationi io S. 37 — But 
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such limitations do not apply to claimi for 
additional rent for excess areau 

Landlord's right to claim enhancement 
under Cls. (a) and (b). S. 30, are subject to the 
limitations laid down in S. 37. These limita- 
tions however do not apply to a claim for addi- 
tional rent for an excess area inasmuch as 
rent is money payable by a tenant to his land- 
lord on account of the use or occupation of the 
land held by the tenant. [P 18L C 1) 

(b) Bengal Tenancy Act U88S), S. 30 (b)— 
'^During currency of present rent**, meaning. 

The words ''during the currency of the pre- 
sent rent" in S. 30 (b) mean "during the cur- 
rency of the rent which the raiyat has been 
actually paying or was liable to pay for the use 
and occupation of > the land held by him": 29 
Cal 247, 6 C TK 360 and 1929 Cal 47, Be/. 

[P 181 C 1} 

(c) Bengal Tenancy Act (1885), Ss. 52 and 
30 (b)^Prior suit for alteration of rent 
under S. 52 decreed — Subsequent suit for 
enhancement under S. 30 (b) is not barred. 

There is a distinction between enhancement 
of rent and alteration of rent on alteration of 
area. Even though a landlord can unite two 
causes of action, viz. for enhancement of rent 
and alteration, in one suit, he is not bound to 
do so. Hence where be obtains a decree in a 
suit under S. 52 that does not preclude him 
from asking the Court for enhancement of the 
rent altered under S. 52 : li C W If 1154, Ref. 
on. [P 181 0 1 , 2] 

Panchanan Gkosal — for Appellant. 

Sris Chandra Dutta — for Respondents. 

Nasim AH, J.— The suit out of which 
this appeal arises was for recovery of 
arrears of rent and for enhancement of 
rent under S. 30 (b), Ben. Ten. Act. In 
the present appeal, however, I am con- 
cerned only with the question of enhance- 
ment. The holding is admittedly an oc- 
cupancy holding. The claim for enhance- 
ment is also not hit by S. 37 of the Act. 
The learned Munsif rejected the plain- 
tiffs’ prayer for enhancement under S. 30 
(b) on the ground that there bad been a 
fall in the price of staple foods since the 
rent was adjusted by a decree under 
S. 52 of the Act in the year 1929. The 
lower appellate Court however has re- 
versed that decision and has remanded 
the suit to the trial Court. Hence this 
appeal by the tenant. By S. 30 (b) the 
landlord of an occupancy holding held at 
a money rent, is entitled, subject to other 
provisions of the Act, to institute a suit 
to enhance the rent of the bolding on the 
ground that there has been a rise in the 
average local prices of staple food crops 
during the currency of the present rent. 

The learned Munsif took the date of 
the decree under S. 52 as the date 
which the present rent was current, i 
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the previous suit and could 
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am unable to agree with him in this view 
of the matter. The decree under S. 52 
did not enhance the rent but simply 
altered it for excess area already in the 
U 80 or occupation of fcbo tenant. The Act 
makes a distinction between enhance- 
ment of rent and alteration of rent on 
[alteration of area. The landlord cannot 
'claim back rent in a proceeding for 
enhancement (S. 154 of the Act). Further 
his right to claim enhancement under 
'Cls. (a) and (b), S. 30 are subject to the 
limitation laid down in S. 37. These 
.limitations however do not apply to a 
'claim for additional rent for an excess 
urea inasmuch as rent is money payable 
by a tenant to bis landlord on account of 
the use or occupation of the land held by 
jthe tenant. ‘‘Piesent rent” in S. 30 (b), 
^'previous rent" in S. 32 (b) and exist* 
ing rent" in S. 105, Cl. (4) have been used 
in the Act in the same sense: 

It is possible that tbo landlord for some 
reasons or other may not have realised the full 
rent. It is also possible that the landlord may 
not have realized any rent at all. lu the latter 
case it is hardly reasonable to say that by exist* 
ing rent is meant no rent : 82 C W N 999 (1). 

The right to recover additional rent 
for excess area is a recurring one. A land* 
lord is entitled to exercise it whenever 
he finds it necessary to do so: 6 C W N 
360 (2). There is nothing to prevent the 
landlord from claiming back rent for any 
additional area in the use aud occupation 
of the raiyat provided the claim is not 
barred by limitation: 29 Cal 247 (3J. The 
words ^'during the currency of the pre* 
sent rent" in S. 30 (b) must therefore 
mean 

I during the currency ol the rent which the 
jraiyat has been actually paying or was liable 
|to pay for the nse and occupation of the land 
'held by him, 

By the decree in the previous suit 
under S. 62 the landlord obtained a 
decree for rent for the back period for 
the excess lands in the occupation of the 
tenant at the rate mentioned in the 
kabuliat of the year 1901 on the basis of 
which he came to possess the holding. In 
the previous suit the rent was not 
enhanced but simply altered. The land* 
lord could have united th e two causes of 

1. Kailash Snndaci y. Midoapore Zamindacy 

Co., 1929 Cal 47=116 I 0 625=82 OWN 

999. 

’■ aSe’o w N ’■ 
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have asked 6he Court uuder a. dU W 
to enhance the rent altered under S. 52 
see 11 C W N 1154 (4). But he was not 
bound to do. In the present case; he is] 
therefore entitled to ask the Court to 
enhance the rent altered under S. 52. 
The decree under S. 52 does not preclude 
him from doing so, and the date of the 
said decree cannot be taken as the date 
from which the present rent is current. 
Whether he will get any enhancement in 
view of the economic depression is enti- 
rely a different matter. S. 35 of the Act 
leaves the matter to the discretion of the 
Court. If the learned Manaif had not 
taken the date of the decree as the date 
from which the present rent was current, 
and had refused to decree enhancement 
by exercising his disoretion under S. 35 
on the gronod that it would be uufair or 
inequitable in view of the fall in the 
price of staple foodorops, the position 
might have been different. But he re- 
jeoted the landlord's prayer for enhanoe- 
ment on an erroneous view of the effect 
of the decree under S. 52. I am not pre- 
pared to say therefore that the order of 
remand by the lower appellate Court is 
wrong. The appeal is accordingly dia- 
missed with costs. Hearing fee one gold 
mohur. 

Henderson, J. — I agree. 

K.S./R.K. Appeal dismissed. 


1. Sarada Charaa 
OWN 1154. 


V. i.war Samti, 11907) 11 
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Nasim Ali, J. 

Prativa Nath i2oy— Defendant 1— Ap- 
pellant. 

V. 

Benode Behari Ghose and others — Res- 
pondents. 

Appeal No. 1117 of 1932, Decided on 
29th November 1934, from appellate de- 
cree of Sub-Judge, First Court, Pabna, 
D/- 22nd January 1932. 

(a) Bengal Tenancy Act (1885), S. 104-H — 
Land .old in execution againct defendant 1 
by defendant 1 purcha.ed by defendant 3 
— Sold in execution against defendant 3 by 
defendant 1 — Purchased by plaintiff De- 

fendant I’s rent suit against defendant Z 
and defendant 3— Decrees obtained— Defen- 
dant 1 trying to sell land in execution of de- 
crees— Plaintiff suing to restrain defen- 
dant 1 from putting land to sale— Held suit 
not being in respect of any rent or omission, 
to settle rent S. 104-H is no bar. 

The disputed laud was sold in execution ol a. 
rent decree obtained by defendant I ag.iinst 
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defendant 2 and was purchased bj defendant 3 
against whom also defendant 1 obtained a rent 
decree and the land was sold again and pnr* 
chased by the plaintifi at the execution sale. 
Befendaui 1 brought rent suit against defen* 
dants 2 and 3 and obtained decrees against 
them and was taking sUps to put the land to 
sale in execution of these decrees. The plain- 
tifi brought a snit to restrain defendant 1 from 
putting the land to sale : 

Held : that the snit was not one in respect 
of any rent or omission to settle any rent and 
therefore S. 104‘H, sub-cl. (8) was no bar to the 

[P 1S3 C 1] 

^ (b) Estoppel^Estoppel is not pure ques- 
tion of law. 

Estoppel is not a pure question of law. Cer- 
tain necessary facts ba^e got to be found out 
in order to enable the Court to apply the doc- 
trine of estoppel. [P 183 C 1] 

(c) Specific Relief Act (1S77). S. 56 (1)— 
Collusive decree-^Defendant trying to exe- 
cute collusive decree not affecting interest 
of plaintiff — Injunction should be granted. 

Where the decree which the defendant was 
trying to execute was obtained by collusion 
and did not in any way afiect the interest of 
tbe plaintifi : 

Beld : that order granting injunction was 
proper. [p 183 C 2] 

(d) Decree^Execution — Decree not affect- 
ing interest of person — There i$ no principle 
or precedence compelling him to satisfy de- 
cree. 

There is no principle or precedence which 
compels a person whose interest is not at all 
afiected by a decree and against whom the de- 
cree is not at all binding to satisfy that decree. 

(P 183 C 2] 

Girija Prasanna Boy Choudhury and 
^J^nash Chandra Ghose — for Appellant. 

Badhabenode Pal and Balindra Nath 
Boy Choudhury — for Respondents. 

Judgment. — This is an appeal by de- 
fendant 1 in a suit for a declaration that 
the plaint lands are not saleable in exe. 
cation of a rent decree and for obtaining 
a perpetual injunction restraining de. 
fendant 1 from putting that land to sale 
in execution. Tbe plaintiffs’ case briefly 
stated is as follows : 

Tbe disputed land previously belonged 
to the pro forma defendant 1 in tenancy 
right under Kumar Protiva Nath Boyi 
defendant 1. The latter in execution of 
a rent decree against tbe pro forma do* 
fendant 2 put the suit land to sale and 
one Jatin Saba purchased tbe same. The 
landlord again put the disputed land to 
sale in execution of a decree against 
Jatin Saha and this time Krishna Nath 
Ghose purchased the tenancy. Defen- 
dant 1 again put tbe suit land to sale in 
execution of a rent decree against Krishna 
Nath Ghose and plaintiff purchased the 


disputed land at that sale and took 
delivery of possession through Court : 
that thereafter defendant 1 brought a 
tent suit against the pro forma defen- 
dants 2 and 3, obtained a rent decree 
against them and is taking steps to put 
tbe disputed land to sale in execution of 
the said rent decree. Defendant 1, that 
is the appellant before me, resisted the 
claim of the plaintiff on tbe following 
grounds : (l) that in tbe settlement re- 

cords which were prepared with the 
knowledge of the plaintiff, tbe names of 
tbe pro forma defendants were recorded 
with the knowledge and consent of the 
plaintiff ; (2) that in the rent suit in 
which tbe rent decree in question was 
obtained tbe plaintiff made Tadbir on 
behalf of tbe pro forma defendants and 
deposed that Jatin Saba, Krishna Nath 
Ghose and tbe plaintiff were in fact tbe 
benamidars of tbe pro forma defendants, 
and (3) that the plaintiff was never in 
possession of any portion of the disputed 
land after bis auction purchase. 

The trial Court on a consideration of 
tbe evidence found that the plaintiff’s 
title to tbe property was not at all affect- 
ed by the sale. The trial Court found that 
tbe plaintiff did not know anything 
about the settlement operation. It was 
also found by the trial Court that 
the purchase in auction by tbe plaintiff 
was not a benami or mala fide one. Tbe 
plaintiff's possession after tbe auction- 
purchase was also found. The trial 
Court also came to tbe conclusion that the 
conduct of defendant 1 in tbe rent suit 
in which the decree in question was ob- 
tained would go to show that defendant 1 
himself was in collusion with tbe pro 
forma defendants 2 and 3. In this view 
of tbe matter the trial Court decreed the 
plaintiff 8 suit. On appeal the decree of 
tbe trial Court has been affirmed. Hence 
the present appeal by defendant 1. 

Four points have been urged by the 
learned advocate for tbe appellant in 
support of the appeal, namely, (l) that 
S. 104-H, sub-cl. (8) is a bar to tbe pre- 
sent suit, (2) that in view of the facts 
admitted and found tbe plaintiff is es- 
topped from contending that tbe decree is 
not binding on him, (3) that tbe prayer 
for perpetual injunction being discre- 
tionary, in view of the facts and circuin- 
stances of the case tbe Courts below did 
not exercise their discretion properly in 
granting plaintiff's prayer for perpetual 
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injunction in this case; and (4) that in 
view o{ the provisions of S. 56, Cl. (i>. 
SpeciBc Relief Act. this is not a tit case 
in wbicb perpetual injunction should be 
granted, inasmuch as the plaintiff had 
equally efficacious relief for putting a 
stop to the sale by depositing the decre- 
tal amount in Court. 

As regards the first contention, the 
;obvious answer is that this is not a suit 
in respect of any rent or omission to set- 
tie any rent under Ss. 104-A to 104.F. 

.\s regards the second point, the issue 
about estoppel was decided against the 
appellant in the trial Court. As has 
been already pointed out the trial Court 
definitely found that the plaintiff was 
not at all aware of the settlenaent opera- 
tion and consequently it was not possible 
for him to represent to the Settle- 
ment authorities that pro forma defen- 
dants 2 and 3 were to represent the ten- 
ancy in the settlement papers. In fact 
the finding of the trial Court that defen- 
dant 1 himself was in collusion with the 
proforma defendants 2 and 3 would show 
conclusively that the defendant 1 was 
not misled in any way by any act or re- 
presentation on the part of the plaintiff. 
Again when the appeal was taken to the 
lower appellate Court it appears that no 
such ground was specifically taken before 
the lower appellate Court. Again the 
ground of estoppel was also not taken in 
the memorandum of appeal to this Court. 
Estoppel is nob a pure question of law. 
Certain necessary facts have got to be 
found out in order to enable the Court to 
apply the doctrine of estoppel. The 
’plea of estoppel, as has been stated above, 
was no doubt taken in the trial Court, 
but the finding of the trial Court was 
against the defendant. That finding was 
not apparently ehallenged before the 
lower appellate Court. Under these cir- 
cumstances, there appears to be no sub- 
stauce in this contention. 

As regards the third point it may be 
observed that according to the findings 
of the Courts below the decree is a col- 
lusive decree and the plaintiff’s right is 
not at all affected by the decree and can- 
not be affected by the sale which will be 
held in execution, of that decree In 
these circumstances, the defendant is 
threatening to invade the plaintiff's right 
to the property and the Court therefore 
acted properly in restraining the defen- 
dant from selling tl^e property. Reliance 


was placed by the learned advocate for 
the appellant on S. 56 (a), Specific Relief 
Act, which lays down that : 

.\n injuuction oaouot be granted^ to stay u 
judicial proceediug pending ftt tbo institution 
of the suit in which the injunction is sought 
unless such restraint is necessary to prevent 
the multiplicity of proceedings 

Now what would bo the effect if the 
defendant be not restrained from selling 
the property at this stage ? The pro- 
perty would he sold and in due course 
the auction-purchaser would get posses, 
sion of the property through Court. 
Both the plaintiff and the purchaser will 
claim possession. The result would bo 
that there would be a multiplicity of 
proceedings in future. It is therefore 
absolutely necessary that before the mat- 
ter goes further, the dispute regarding 
title to this property should be settled 
once for all. It cannot be seriously dis- 
puted that as the plaintiff's right has 
been established the property is going to 
be wrongfully sold; the plaintiff's right to 
restrain the defendant from selling the 
property therefore follows as a matter of 
course. In view of the concurrent find- 
ings of the Courts below that the decree 
which the defendant is trying to executo 
is a collusive decree and cannot in any 
way affect the interest of tho plaintiff, it 
cannot be said that the order for injunc- 
tion passed by the Courts below is not 
proper. 

.48 regards the fourth point, it is very 
difficult to appreciate the argument of 
the learned advocate. It is argued that 
the plaintiff has an equally efficacious re- 
medy for preventing the sale of his pro. 
perty, as he can pay up tho decretal 
amount and prevent the salo. No’ 
authority in support of this contention 
was cited before me and I am not aware' 
of any principle or precedent which com-' 
pels a person whose interest is not at all' 
affected by a decree and against whom 
the decree is not at all binding to satisfy 
that decree. Under these oiroumstanoes, 
I cannot accept the contention of the 
learned advocate, that the plaintiff's 
prayer for injunction should be refused 
unless he pays the decretal amount. 
The point taken by the learned ad- 
vocate for the appellant therefore fails. 
The appeal is accordingly dismissed with 
costs. Leave to appeal under S. 15, 
Letters Patent, has been asked for in this 
case and is refused. 

S.R./V.V. 


Appeal dismissed. 
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Lort- Williams and Jack, JJ. 
Slipper inteiident and Rertuvibraitcer of 
Lc'ial Affairs, Bevijal — Appellant. 

V. 

7/- E. Benny and others — Accused — 
Roj^poodeuts. 

Govt. Appeal No. 4 of 1934, Decided 
on Slst January 1935. 

(fi) Public Gambling Act (1867). S. 13— 
Prosecution must prove that accused are res- 
ponsible for carrying on game and were gam- 
bling at time of offence. 

Before the prosecution can succeed in proving 
tho case under S. 18, it must bring home clearly 
to the accused persons that they are responsible 
fo>' carrying on the game and, therefore, are 
gambling at the time when the offence is alleg- 
ed to have been committed. [P 1S4 C 2] 

(b) Public Gambling Act (1867). S. 13 — Dart 
game — Side betting upon result of throwing 
darts on second board and table on which 
tickets are placed — That dart game by itself 
is not gambling does not affeet.question as to 
whether side betting is gambling. 

Where in addition to the dart games, there 
wa:; also a side betting upon the result of throw* 
ing the darts by use of a second board and the 
table upon ^^hicU the ticlccts were placed: 

JieM : that the fact that the dart game itself 
catjuot be so.id to be a gambling game, did not 
iij any substantial way aOccttbc question whe- 
ther what people who were alleged to have been 
doing amounted to gumbliogor not: 1938 CaZ 
8, ExpL [P 185 C 1] 

Khundkar and Anil Chandra Roy 
Chowdhury — for the Crown. 

Lort'Williams, J. — This is an appeal 
by the EemembraDcer of Legal Affairs, 
Br^ugal, on behalf of the Guvernment of 
At^sam. against a decision of the Extra 
Auiiistant Corntnissioner of Dibrugarb, ac« 
quitting the respondents of au offence 
Under S. 13, Public Gambling Act (Act III 
of 1867). It appears that on some carni- 
\i\l ground in Dibrugarb, a kind of game 
wiLS played which, the prosecution alleg- 
ed, was a gambling game. There were 
employed in the game an ordinary dart 
board with numbers upon it, another 
board with corresponding numbers in 
rovvs, and a table with corresponding 
numbers upon it. It was alleged that 
people bought tickets, which they placed 
upon one or other of the numbers upon 
the table. Then one of them was given a 
dart or darts which ho aimed at the dart 
board and, according as tbe darts hit par- 
ticular numbers on the dart board which 
corresponded with tbe same numbers ou 
tbe table, the person who bad placed tic- 
kets on tbe table won or lost, that is to 
euy, tbe winners received some payment 


from the person who was the owner and 
organiser of the gameand the implements 
used for carrying it on. The evidence 
shows that such a game was carried on in 
this carnival grounds, and that the res- 
pondent Eenny was either the owner of 
the implements or the organiser of the 
game, and that tbe other two respondents^ 
in some way or other, assisted him in 
carrying it on. All this evidence is rather 
vague and insufficient in its present form- 
Before the prosecution can succeed inj 
proving the case alleged they must bring 
home clearly to the three accused persons 
that they were responsible for carrying 
on tbe game and, therefore, were gam. 
bling at tbe time when this offence is aU^ 
leged to have been committed. There is* 
also evidence to show that certain persons 
bought tickets and placed them on tbe 
table, and that one or other of them 
threw a dart. There is no evidence to 
show that any of these persons won any* 
thing on this occasion. But there is a 
suggestion that, according to tbe rules, if 
a dart bad bit some particular number or 
numbers, then the persons who paid for 
the tickets and placed them on the table 
would have received money, that is to 
say, would have won their bets. 

Tbe evidence leads me to think that 
tbe police stepped in too soon and before 
they bad obtained sufficient evidence to 
prove the case against these three accused 
persons, But Mr. Kbundkar has suggest- 
ed that tbe note of tbe evidence, which 
we have, may not be complete. Tbe case 
was tried summarily and consequently 
the Magistrate may not have taken down 
every word that was given in evidence. 
He has, however, recorded a fairly full 
note. Thus, Mr. Kbundkar suggests, and 
has supported his suggestion by an affida- 
vit sworn by a Sub-Inspector of Police,, 
that witness 4 Shamsul Huda deposed that 
Suren and Renny used to give prizes tO' 
tbe winners including himself. Whether 
that ought to be considered to be suffi- 
cient evidence to prove that the backers* 
so to speak, bad a chance of winning 
money, will have to be decided hereafter. 
The learned Commissioner seems to have- 
misdirected himself in law, and has ac- 
quitted the accused, not because tbe evi- 
dence was defective, but upon tbe ground' 
that what was described by the Inspector 
did not amount to gambling within the 
meaning of S. 13, Act III of 1867, 1 thin 
that be wai^ misled by certain deoieionsr 
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of this Court upon the question whether 
the dart game is a gambling game or a 
«ame of skill. It was decided in the case 
of 37 C W N 24 (1) that the dart game 
is not a gambling game because it is a 
-ame in which there is a considerable ele- 
iment of skill. But that decision was not 
altogether relevant upon the question 
which had to be decided in this case. The 
accused were not charged with gambling 
,by playing the dart game, but with gam- 
bling by side betting upon the result of 
Itbrowing the darts in the manner des- 
cribed by the witnesses, coupled with 
other elements in the game arising from 
the employment of the second board and 
the table upon which the tickets were 
placed. The fact that the dart game it- 
self cannot be said to be a gambliug game, 
!does not in any substantial way affect 
Jthe question whether what these people 
are alleged to have been doing amounted 
to gambling or not. It seems, therefore, 
that the learned Commissioner was mis. 
led by the decision to which I have re- 
ferred, and did not apply his mind to the 
different facts of the present case, and 
the different way in which it is alleged 
that the respondents committed an offence 
under the Public Gambling Act. The 
case therefore must go back to be retried, 
and the order of dismissal must be set 
aside. The prosecution must appreciate 
what are the essential facts which must 
be proved bearing in mind the points to 
which I have drawn attention. The ac- 
cused, who are on bail, will remain upon 
the same bail. 

Jack, J. — I agree. 

K.S./r.k. Betrtiil ordered. 

1. Saligram Khettry v. Emperor. 1933 Cal 8= 

1933 Or 0 28=141 I C 593=34 Or L J 168= 

37 U W N 24. 
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Th« Court ot appeal mentioned in S. is a 
Court of appeal as contemplated by 
The words "Court of appeal” m S. 520 do nob 
mean onlv a Court to which either of the par- 
ties to ihe'crimiual case has appealed or could 

appeal. The Court of appeal is any Court which 
has power? of appeal, that is any Court to 
which appeals ordinarily lie from the decision 
of the Magistrate bv whom the case was tried ; 

3 Cal 979; 10:29 Rana 97 (F B); 0 Mad 448 and 
1932 Bom 534, Bef. [P 18S C 2; P 186 C ll 

(b) Criminal P. C. (1898), Ss. 9 and 520- 
Additional Sessions Judge is Court of Ses- 
sion and Court of appeal within meaning of 

An Additional Sessions Judge is also a Judge 
of the Court of Session and is a Courtof appeal 
within the meaning of S. 620 ; 1931 Cal 190, 
Bef. ^ 

(c) Criminal P. C. (1898), S. 520— Session* 
Judge or Additional Sessions Judge is not 
Court of revision within meaning of S. 520. 

A Court of revision within the meaning of 
S. 520 must be a Court of revision as contem- 
plated by Ch. 32 of the Code. A Sessions Judge 
or Additional Sessions Judge is not a Court of 
revision within the meaning of S. 520 : 1935 
PO 35 and 1932 Poiu 534, Bel. on. [P 18G C 1, 2] 

Holiram Veka — for Petitioner. 

Gopal Chandra Banerjec — for Oppo- 
site Party. 

Order. — This Rule was issued against 
the Deputy Commissioner of Sibsagat 
and the complainant opposite party in a 
certain criminal case to show cause why 
the order of the Additional Sessions 
Judge of the Assam Valley Districts, in 
Criminal .\ppeal No. 12 of 1934, dated 
lOth October 1934, setting aside under 
S. 620, Criminal P. C., an order of a first 
Class Magistrate of Golagbat, under 
S. 517 of the Code and restoring a oer- 
tain elephant to the complainant opposite 
party, should not be set aside on the 
ground that the Additional Sessions Judge 
was not the Court of appeal, confirma- 
tion, reference or revision within the 
meaning of S. 520, Criminal P. C. S. 520 

iR in thnsfl tArms : 
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Nasim Ali, J, 

Sabhapati Dubey — Accused — Peti- 
tioner. 

V. 

Bam Kissen Kumar — Complainant — 
Opposite Party. 

Criminal Revn. No. 1282 of 1934, De- 
oided on 29th January 1935. 

(«) Criminal P. C. (1898), S. 520— ‘‘Court 
«f appeal” mean* any Court to which ap- 
peal* ordinarily lie from deci*ion of Magis- 
trate by whom case was tried. 


Any Court of appeal, coufirmation, reference- 
or revision may direct any order under S. 517, 
S. 616 or S. 519 passed by a Court subordinate 
thereto, to bo stayed pending consideration by 
the former Court, and may modify, alter or 
annul such order and make any further orders 
that may be just. 

Evidently the Court of appeal men-, 
tioned in the section must be a Court of' 
appeal as contemplated by Ch. Si. There- 
is nothing in terms of S. 520 justifying 
the view that the words “Court of ap-' 
peal ” in that section means only a Court 
to which either of the parties to the 
criminal case has appealed or could ap- 
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peal: see 3 Cal 379 (l) and 7 Rang 345 (2). 
The wording of the section rather indi- 
cates that the Court of appeal is any 
Court which has powers of appeal, that 
IS any Court to which appeals ordinarily 
lie from the decision of the Magistrate 
by whom the case was tried : see 9 Mad 
448 (3J and 56 Bom 369 (4). It is not 
disputed by the learned Advocate for the 
petitioner that the Court of Session is 
^e Court of appeal in the present case. 
Under S. 9, Criminal P. C., the Local 
Government is empowered to establish a 
Court of Session for every Sessions divi- 
sion and to appoint a Judge of such a 
Court and Additional Sessions Judges 
and Assistant Sessions Judges to exercise 
jurisdiction in such Court and to direct 
at what place or places the Court of Ses- 
sion shall sit. 

Now : 

There is only one Court of Session in each 
sessional division, sitting at Oiderent places 
and manned by a number of Judges. The 
Couri is the Court of Session. It is not ac* 
curate to refer to the “Court of the Sessions 
Judge” and the “Court of the Additional Ses- 
sions Judge” aud soon, except colloauially : see 
58CaUn7(5}. 

Therefore an Additional Sessions Judge 
is also a Judge of the Court of Session. 
Consequently the Additional Sessions 
Judge of the Assam Valley Districts sit- 
ting at the time at Jorhat was the Court 
of appeal in the present case within the 
meaning of S. 52D, Criminal P. C. It 
may be pointed out here that when the 
petitioner appeared before the Additional 
Sessions Judge after be got notice about 
this case, he did not raise the question 
that the Additional Sessions Judge had 
DO jurisdiction to entertain the appeal or 
that be was not authorized by the Ses- 
sions Judge to bear the appeal. Again 
the Court of revision withiu the meaning 
of S. 520 must be a Court of revision as 
contemplated by Ch. 32 of the Code. 
Under S. 535, Criminal P. C., the Ses- 

1. Empress v. Joggesur Mochi, (1877) 8 Cal 379. 

2. U Po Hla V. Ko Po Sbein, 1929 Rang 97= 

115 I C 901=30 CrL J 540=7 Rang 345 
(F B). 

8. Queea-Emprosa v. Ahmad, (1886) 9 Mad 448 
=2 Woir G72 

4. Walchand Jasraj v. Hari .\nant, 1932 Bom 
534=1932 Cr C 789=139 I C 433=38 Cr L J 
807=56 Bom 369=34 Bom L R 1203 (PB). 

5. SuperintendeDt and HemembraDcer of Legal 
Affairs, Bengal v. Ijjatulla Paikar, 1931 Gal 
190=1931 Or C 254=132 I C 160=32 Cr L J 
842=68 Cal 1117=35 OWN 400=63 C L J 
1?7. 
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sions Judge can call for the record in the 
case. Under S. 436 he can order fur. 
ther enquiry. Under S. 438 he can refer 
the matter to the High Court after exa- 
mination of the record. In 56 Bom 369 

(4), Beaumont, C. J., observed as follows: 

The Sessions Court has no general power of 
makiug orders in revision. It can only under 

5. 435 enquire into the matters, before Subor- 
dinate Courts and if necessary refer to the 
High Court for orders under S. 438. But S. 520 
seems to make it unnecessary for a subordinate 
Court of revision to adopt that course in mat- 
ters within that section. If an application is 
made to the Sessions Court as the Court having 
powers of revision in respect of the trial Court 
in regard to orders relating to property made 
under S. 517, 518 or 619, then in my opinion 
the Sessions Court can itself make a proper 
order and need not refer the matter to the 
High Court. 

In Chunbtpa v. King-Emperor (6) de- 
cided by their Lordships of the Judicial 
Committee on 6th December 1934, Lord 
Atkin has made the following observa- 
tion : 

The powers relating to appeals under S. 423, 
Criminal P. C., are given to the appellate Court 
and the appellate Court may include a Court 
subordinate to the High Court and the appel- 
late Court as such has no power to enhance 
the sentence differing from the provision which 
was in the old Criminal Procedure Code of 1872. 
On the other hand the powers of revision are 
given to the High Court alone and the powers 
of revision are given to the High Court in the 
case of any proceeding the record of which has 
been called for by itself or which has been re- 
ported for orders or which otherwise comes to 
his knowledge. 

In view of the observations of the 
Judicial Committee it is difficult to hold 
that Sessions Judge or Additional Judge 
is a Court of revision within the meaning 
of S. 520. But as I have held that the 
Additional Judge is a Court of appeal 
within the meaning of S. 520 of the Code, 

I discharge the rule. 

R.M./r.k. Rule discharged, 

6. 1935 PC 35=1935 Cr C 199=153 IC 986 

=57 All 156 (PC). 
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Lobt-Williams and Jack, JJ. 

Nabi Khan and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 882 of 1934, Deci- 
ded on 19th June 1935. 

(fi) Criminal Trial — Jury trial — It is not 
sufficient if Judge informs the jury to consi- 
der case of each accused separately— He him- 
self should do so-^ Charge should not be long, 
rambling repetition of evidence without mar- 
shalling facts or sifting evidence— He should 
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not go into unnecessary details of matters of 

little importance. , , , - 

The Judge should give the jury the help and 
guidance which they are entitled toexpectfrom 
the Judge, and which it is his duty to 
The charge should not consist of a long, rambl- 
ing repetition of the evidence, without any at- 
tempt to marshell the facts under appropriate 
beads, oc to assist the Jury to sift and weigh 
the evidence, so that they will be in a position 
to understand which are the really important 
parts of the evidence and which are of secon- 
dary importance. The Judge should deal with 
the case of each of the accubed separately, that 
is 10 say, he must point out to the jury exactly 
the evidence against each of the accused sepa- 
rately, and it is not sufficient if he simply asks 
the jury to consider. It is his duty to consider 
the case of each accused separately and to des- 
cribe to the jury the evidence against each of 
the accused. It is, of course, necessary in every 
criminal case for the Judge carefully, properly 
and efficiently to charge the jury, but if there 
is any case in which It is more important that 
this duty should properly be performed, it is in 
a case of murder. He should not go into un- 
necessary details with regard to such aspects of 
the case, which are really of very little impor- 
ance. [P 187 C 3] 

(b) Criminal Trial — Jury trial— Charge of 
conspiracy to murder— Letter by some per- 
son to complainant that certain accused 
were conspiring to kill him and had offered 
him bribe to murder complainant — Judge not 

•explaining evidential value of tbU letter but 
leaving jury to imagine it to be substantive 
evidence of conspiracy to murder — Non- 
direction held amounted to misdirection. 

Where in a trial by a jurv into a charge under 
S. d02 read with S. 120-6,' the Judge did not 
explain the proper evidential value of a letter 
written by certain person to the complaiDant 
that the accused were conspiring to kill bimand 
had offered him (writer) money to murder com- 
plainant, but left the jury to imagine that this 
was substantive evidence of the conspiracy to 
murder the complainant: 

HeW: that this by itself was a non-direction 
which amounted to a misdirection. [P 188 C 1) 

(c) Criminal Trial — Jury trial— Judge should 
make reference to specific accused person 
and not merely use word accused. 

In his charge to the jury the Judge should 
not merely use the word accused leaving the 
jury m considerable doubt as to which accused 
he refers. He should make reference to specific 
accused persons. [p 260 G 1 ] 

Sures Chandra Talukdar and Radhika 
Ranjan Guha— -for Appellants. 

Harideo Chatterji—(or the Crown. 

Lort.WilUama, J — In this case the 
appellants were charged with two others 
under Ss. 364 and 302/120.B, I. p. C. 
Two of the accused were acquitted by the 
jury and the others, who are the present 
appellants, were found gnUty under both 
sections by a majority of 6 to 3. This is 
a case in which, though it cannot be said 
that there is any actual misdirection of 
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the jury, the Judge has failed almost en- 
tirely to give the jury the help and gui- 
dance which they are entitled to expec 
from the Judge, and which it is his duty 
to give. The charge consists of a long, 
rambling repetition of theevidence, with- 
out any attempt to marshall the factSj 
under appropriate beads, or to assist the 
jury to sift and weigh the evidence, so 
that they will be in a position to under-' 
stand which are the really important 
parts of the evidence and which are ofi 
secondary importance. Especially, the 
learned Judge has failed altogether to 
deal with the case of each of the accused 
separately, that is to say, he has omitted 
to point out to the jury exactly the evi- 
denoe against each of the accused sepa- 
rately. Almost the last words of hisi 
charge were that they would consider the' 
case of each accused separately. That, 
however is not sutheient. It is his duty 
to consider the case of each accused sepa-l 
rately and to describe to the jury the evi- 
dence against each of the accused. It is 
of course necessary in every criminal case 
for the Judge carefully, properly aud efli- 
oiently to charge the jury, but if there is 
any case in which it is more important 
that this duty should properly be per- 
formed, it is in a case of murder, and! 
especially, in this case was great care ne- 
cessary on the part of the Judge, because, 
it was a oase in which the police hadori-, 
ginally reported against any proceedings i 
being taken, and after a Naraji petition 
had been hied, the case was inquired into 
by a Deputy Magistrate who dismissed it 
under S. 203, Criminal P. C. Thereupon 
the complainant moved the Sessions 
Judge aud it was not until the third at. 
tempt made by the complainant that he 
succeeded in getting the oase sent back 
for a fresh inquiry out of which the pre- 
sent prosecution resulted. 

In addition to failing to give any assis-, 
tanoe to the jury, the learned Judge han-> 
dicapped them by going into unnecessaryt 
details with regard to certain aspects ofi 
the case, which were really of very little! 
importance. Yet he told the jury thatl 
it was necessary for them to come to a 
finding with regard to these secondary 
matters. \Yith regard to the evidence 
generally, all that the learned Judge did 
was to repeat shortly what each witness 
had said, and then to tell the jury again 
and again ad-nauseum that it was for 
them to consider whether they would 
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believe or disbelieve that witness, with, 
out attempting to guide or help them in 
considering what facts there were in his 
evidence which would lead them either 
to one conclusion or the other. 

The facts shortly were that Kazi Sarip 
Hossain was a Collectorate Amin and he 
was the complainant. He had purchased 
a property and a rent decree against the 
accused Nabi Khan and had purchased 
Nabi Khan's homestead in execution and 
attached his moveables. There had been 
resistance to the peon who went to at. 
tach the goods, and Nabi Khan, Mofez, 
Ful Khan and others were implicated in 
a criminal case for resisting the peon, 
and Nabi Khan, Mofez, Chinta Haran 
Das and one Kasemali had threatened 
the complainant. This Kasemali seems 
to be intended for the accosed Hashem- 
all. though there is no explanation in the 
charge about this discrepancy. The com- 
plainant's SOD, Momin, gave evidence 
against these accused in the criminal 
case. After stating these facts to the 
jury, the Judge then went on to describe 
certain letters written by one Abdul 
Kader to the complainant, in which be 
stated that Nabi Khan, Mofozaddi, Khor. 
shed and Cbiotabaran, the accused, 
and others were conspiring to kill him. 
These letters were admissible only in 
corroboration under S. 157 of the state- 
ment of Abdul Kader, that some of the 
accused had offered him money to murder 
the complainant. Nowhere in the charge 
has the Judge explained this to the jury. 
He has left them to imagine that this 
was substantive evidence of a threat by 
these accused to murder the complainant, 
or substantive evidence of a conspiracy 
on their part to murder him. This, in 
itself, was a non-direction which amounted 
to misdirection. 

On 7th December 1933, the complai. 
uant’s SOD, Momin, went out to buy some 
provisions and his father became anxious 
about him when he did not return by 
nightfall. The complainant and bis sons 
went out and searched in the neighbour- 
hood and discovered that Momin bad 
been to the shop and purchased the 
things he was sent to get. This was at 
about 8 o’clock at night. When near 
Ful Khan's house the complainant beard 
whispers in the houses of Hashem and 
Ful Khan and, in the light of the room, 
he saw all the accused in the yard, car- 
rying lejas and lathis. He also heard a 


groaning sound coming from Hashem's 
ghar. The learned Judge, throughout 
the charge, repeatedly told the jury that 
the complainant heard the voice of his 
SOD Momin groaning in Hashem's bari. 
There is no evidence to show that it was 
Momin groaning. It was a mere infe- 
rence to be drawn from other evidence. 
But the statement repeated to the jury 
that it was actually Momin who was 
heard groaning, was undoubtedly suffi. 
cient to mislead the jury upon this part 
nf the evidence. After that the learned 
Judge went into a somewhat rambling ac- 
count of the attempts of the complainant 
to get the police to take the matter up, 
and a great deal of unnecessary detail 
was gone into by him in describing the 
various steps by which the complainant 
eventually got the police to take up the 
enquiry. 

There was a great deal of evidence to 
show that the police were very negligent 
over the matter, and their negligence 
may have been one of the causes of the 
death of this unfortunate man, because 
if it be true that Momin was groaning 
when the complainant was outside Ful 
Khan's house, there might have been 
time to save him if the police had taken 
action immediately. But this was not a 
matter for the jury to enquire into. The 
learned Judge however told them that 
they would have to decide whether the 
police had been negligent in the matter^ 
a question which it was quite unneces- 
sary for them to consider, except perhaps 
upon the point whether the complainants 
was guilty of any delay in making a com- 
plaint. On the next morning, one of the 
accused, Chinta Haran Das. made a com- 
plaint at the tbaoa that there bad been a 
burglary in bis house and that he had sta- 
bed a thief with a dao On the following 
Sunday morning, a dead body was found 
floating in the Kalijira river, and later 
some blood was found near Hashemali’s 
bhita, and two legs were found ampu- 
tated at the knee near Kashemali's bhita, 
which were identibed by the complai- 
nant as those of his son, Momin. The 
learood Judge then went on to say that 
these accused were parties to a criminal 
conspiracy, meaning all the seven ac- 
cused. Immediately afterwards, he stated 
the evidence in the case shortly and said 
that Kashemali and Apserali saw these 
accused throwing a gamoha around Mo- 
min’s neck and dragging him towards 
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Hasham's bouse. Presumably, ha meant 

all the seven accused. 

This Kashemali vvas a 
attempt was made to draw ^ distiuction 

between Kashemali. mentioned as anac- 

cused. and Kashemali. the witness. An- 
other witness saw Momm being assaulted 
in the house of Hashemah in the even- 
ing. The Judge does not say by whom 
the assault was made. One Baseraddi 
saw the accused Tomejuddin and Mofe/. 
carrying a dead body near Majid, and 
Amjadali saw these accused, (presumably, 
the Judge meant Tomejuddin and Mofez, 
carrying a dead body in a boat and going 
towards Raipura. All this kind of des- 
cription appears to have been very care- 
lessly done, and lacks the precision which 
is most necessary in a criminal case and, 
especially, in a case of murder. It leaves 
me. and probably left the jury, in con- 
siderable doubt about which of the ac- 
loused were referred to, whenever the 
[judge mentioned the word accused , 

, without making any reference to specific 
■accused persons. It is unnecessary for 
vme to describe the case in further detail. 

I have indicated sufficient to show that 
the learned Judge failed properly to 
direct the jury. There was however con- 
siderable evidence upon which if a proper 
direction had been given and, if believed 
by the jury, these men or some of them 
might have been convicted under these 
charges. In these circumstances, the only 
appropriate course is to set aside the 
convictions and send the case back for 
retrial. 

Jack, J. — I agree. 

K.9./R.K. 
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Retrial ordered. 
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Mdkerji and S, K. Ghose, JJ. 

^ahommed ilayenuddin Mea and 
Defendaote — Appellants. 

7. 

Prodyot Kumar Tagore and others — 
Plaintiff — Respondents. 

Appeal No. U3 ol 1930, Decided on 
’8th April lOSo, from original decree of 
Sub.Judgo, 3rd Court, Mymensingh, D/- 
22nd April 1930. 

Landlord and Tenant — Tenancy^Natare 
Purpose for which tenancy was originally 
acquired should be dete mined— Tenancy 
existing prior to Bengal Tenancy Act— It 
'must be found that tenant was in occupation 
hy cultivation and payment of rent— If noth* 
ing is known, except that tenant was in 


n.'‘dlt7h«Va%Tper.onw»^ 
holder-lt may be profifable to 

»ub$equet>t u»e of tenency-U.eduring entire 
period of tenancy .hould be 
account— Presumption under S. 5(5) is statu 
lory preiumption under Act— It hae existed 
even prior to Act as presumption of fact. 

Where the questioa is as to the nature ot the 
tenancy, under the Bengal Tenancy Act, what 
has to be seen is the purpose for which the 
right of tenancy was originally acqxured. And 
as^regards a tsnaucy which existed from before, 
there^ having been no definition of ryot in any 
earlier enactment, to give a person the statas 
of a ryot, it will have to be found tb.\t be \va< 
in occupation by cultivation and payment of 
rent (vide;S. 6, Act 10 of 1859 and b. b, Act b of 
18G9) a contract conferring the status of a 
ryot being deducible from such circumstances. 

It U possible that with reference to a tenancy 
of the latter kind if nothing else is known than 
that the entire tenancy since its inception was 
in the cultivating possession of the tenant lor 
A number of years, the tenant was a ryot even 
though he may have subsequently let in sub- 
tenants in portions of thelandsof the tenancy. 
But if all that can be gathered in respect of an 
old tenancy of unknown origin is that during 
the first few years the tenant was in culti- 
vating possession of a portion of lands of the 
tenaoev, and then went on increasing bis own 
cultivation and at the same time letting in 
sub-tenants on the rest of the lands, the posi- 
tion is very diQerent and it would require in- 
vestigation of all other attendant circumstances 
in order to find out whether such a person was 
a ryot or a tenure holder. There may also be 
cases where it would be profitable to osamine 
the subsequent use of the tenancy but only to 
the extent that such use throws light upon the 
attendaut circumstances and in that way on 
the original purposes of the tenancy. And 
where such examination is justified, the use 
during the entire period of the existence of the 
tenancy has to be taken into account. In the 
Bengal Tenancy Act of 1886 there is the pre- 
sumption contained in sub-s. (5) of S. S. It is 
a statutory presumption under that Act; but a 
presumption depending upon the largeness or 
smallness of the area of the tenancy, being 
founded on reason, had all along existed oven 
before that Act as a presumption of fact. 

[P 191 O 9, P 19-2 0 1 ) 
Gunada Charan Sew, Prafulla Chan, 
dra Nag and Himanshu Chandra Choud- 
hury — for Appellants. 

Bijan Kumar Mukherjee, Gopenfira 
Nath Das, Hemendra Chandra Choud. 


hury, Hira Lai Chakravartij and Satin, 
dra Nath Ghatteriee — for Respondents. 

Judgment. The whole oontroversy 
in this appeal turns on the question of 
the status of the defendants who are the 
appellants and who claim to bo ooou- 
panoy raiyats as against the oontentiou 
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of the plaintiffs respondents which as- 
scribe to them the status of non-per- 
manent tenure holders holding over on 
the expiry of their lease. The defend, 
ants have to start with a double presump- 
tion against them. They have been 
recorded in the record of rights, finally 
published in 1913, as possessors of Fazal 
•Tote Joynal Abedin, tenure holders — 
non-permanent, enhancible: the subordi- 
nate interests are recorded as Chukani; 
the total area of the lands let out to 
tenants is stated to be 539 acres, and the 
total area in direct possession as 11.96 
acres of which about 5 acres consist of 
low lands and bunds and the rest are in 
the possession of the public as Halots. 
And the total area of the tenancy is 
•550.96 acres. The question to be con- 
sidered is: “Has the presumption been 
rebutted?" The area consists mostly of 
Chur lands in Mouzab Gaibandha in the 
District of Mymensingb which are subject 
to fluvial action of the river Brahma- 
putra. The last lease in favour of the 
defendant's predecessor, one Joynal Abe- 
din, was dated 1313 (1907). It was a 
dowl settlement. A prior lease, also a 
dowl, dated 1232 (l875) is also in evidence. 
Each of these dowls were for seven years, 
the description being that it was a Fazal 
Dowl or Dowl of Fazal land. In the 
prior one the area of the land, as on 
measurement, was stated to be 1262 
Big. 4 Cottas and rent Bs. 858.8-0; 
and in the later one the area as measured 
was given as Bigha 1399-11 Cottas 1 
Cbhitak out of which 8 Cottas with 
rent As. 4 was said to be Hajat and the 
rest of the area was assessed with a 
rental of Bs. 990-2-0. No particulars 
as regards the nature of the tenancy 
can be gathered from the terms of 
either of these documents except that 
the Jote was a Fasal Jote which evidently 
means ‘for purposes of cultivation' nor 
any as regards the status of the tenant 
except that in the dowl of 1313 (1907), 
Joynal Abedin, the person in whose 
favour the settlement was made, was des- 
cribed as Ualguzardar or rent paying 
holder. 

It has been found, and about that mat- 
ter there is no longer any dispute, that 
the origin of the tenancy is lost in ob- 
Bcurity. Unknown though its origin is, it 
has been alleged on behalf of the defence 
that the jote was first taken some 150 
years ago by the great great grand-father 
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of defendant 1 Maynuddin. The pedigree 
of the defendants helps us to find out who 
the successive holders of the jote could 
have been : and taking the evidence on 
the defendants’ side to be true they must 
have been defendant I’s great great grand, 
father Anwar Sheikh, great grand-father 
Abdul Mati Sheikh, grand-father Khajur- 
uddin, father Joynal Abedin, and then 
the present defendants. Khajeruddin 
died in 1280 or 1281 B. S. and Joynal 
Abedin died in 1315 B. S. No document 
of Khajeruddin’s time has been produced 
and the Judge below is correct in obser- 
ving that if any history prior to 1280 
B. S. is to be gathered the oral evidence 
that has been adduced is all that one has 
to look to. Of such papers that have 
been produced on behalf of the parties of 
Joynal .\bedin's time and later, the only 
two documents of any importance as 
bearing on the question before us are two 
Chittas, one of 1286 B. S. (Ex. 24) and 
the other of 1309 B. S. (Ex. 12). A 
good deal of discussion appears to have 
been let in in the Court below on the 
question of the truth or sufficiency of the 
defendants' explanation for non-produc- 
tion of papers of any earlier dates, the 
explanation being that there was a fire 
and also an earthquake, and such discus, 
sion has also been repeated before us to 
some extent. But nothing has been made 
out which would justify us in holding 
that the explanation is untrue or that it 
is not adequate. Nor, on the other hand, 
are we satisfied, as apparently the Court 
below also was not, that the plaintiff has 
withheld any relevant papers. The fact 
remains, but only as a fact, that there 
are no earlier papers to go upon. The 
learned Judge has come to a finding on 
the evidence as regards the origin of the 
jote which he has recorded in these 
words : 

From tho evidence and from the Ghitta of 
1286 it may safely be inferred that the jote was 
of Ehajeruddin's time. But there is absolutely 
no dependable evidence in the record to show 
that the jote existed from before Khajeruddin's 
time. Any statement to that efieot is merely 
speculative. 

The finding is unassailable, if depend- 
able evidence in the shape of documen- 
tary evidence is meant, and oral evidence 
of matters relating to such ancient times 
is recorded as speculative. Mr. Sen in 
his arguments on behalf of the appellants 
has strenuously sought to make a great 
point of the fact that in no papers of the 
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plaintiff prior to 1327 B. S. were /he 
defendants described as tenure holders 
and that it was only in that year and 
later that in the talab bakis and the 
dakbilas the tenancy was described as a 
non-permanent tenure: (vide Ex. 2 Series 
Dakhilas, one of which Ex. 2.D. appears 
to have been received by defendant 1 
himself, his signature appearing on the 
original though not in the paper as prin- 
ted I and Ex. 3 Series Talab Bakis. one of 
which, Ex. 3, has been wrongly printed.) 
From this he has argued that the plain- 
tiff was not bold enough to put forward 
such a case as regards the defendants’ 
status. We see no force whatsoever in 
this argument, for long prior to that date 
the record-of-rights bad declared the de- 
fendants as non- permanent tenure holders, 
and it is idle to suggest that the defen- 
dants were not aware of that fact. 

Another argument which was addressed 
to the Court below and also to this Court 
was based upon the use of the word 
‘Chasak’ as regards some of the plots of 
the tenancy, the Cbittas of 1286 B. S. 
and 1309 B. S. The Chitta of 1286 B. S. 
is called an Ekandaj Chitta, which means 
Chitta of an entire village, in this case 
of village Gaibandha, in which the ten- 
ancy is situate. The portion which was 
available and has been produced is only 
a fragment, torn and worm eaten; and it 
is said that there are references in it to 
earlier Tankhi Cbittas, that is to say, 
Chittas of parts of the village dated 1267 
B. 8. and later. In most of the entries 
in the Chitta of 1286 B. S. and in a few 
of the entries, the Chitta of 1309 B. S. 
the occupants are called ‘Chasak* while 
many of those who ate called ‘Chasak’ in 
the former Chitta are differently des- 
cribed by the use of the word 'Abad’ in 
the latter Chitta. It was contended on 
behalf of the defendants that the word 
Chasak means that the occupants were 
Bargadars or servants or hired labourers 
while the word Abad’ signiEes cultiva. 
tion by ryots. On behalf of the plaintiff 
on the other hand it was contended that 
both words referred to cultivators. The 
learned Judge has accepted the plaintiff’s 
contention and has explained the use of 
the two words in the above mentioned 
way by suggesting that by the date of 
the latter Chitta the word ‘Chasak* had 
gone out of use, and the word 'Abad* 
having come into .use, found more fre 
quent mention, i 
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The defendants have given some oral 
evidence as regards the meaning of the 
word ‘Chasak’, but that evidence is ob- 
viously unreliable, as the learned Judge 
has pointed out. Whether there was 
any real distinction between the two 
words, even though both may have im- 
plied cultivation, one cannot say with 
certainty. But it is obvious, on a close 
examination of the two Chittas, that the 
meaning which the defendants seek to 
put upon the word ‘Chasak’ cannot be its 
true meaning. For this view several 
reasons may be given. In the paper book 
a comparative table has been printed, 
which is very much misleading, being 
incomplete and intended to help only 
the appellants themselves. Even there 
are entries showing that the same persons, 
with reference to whom tlie word 
‘Chasak’ was used in Chitta of 1286 B. S., 
were described by the use of the word 
‘Abad* in the Chitta of 1309 B. S., a 
state of things which upon the defen- 
dant’s interpretation can only be explain- 
ed on the supposition which is highly 
improbable, that during the interval that 
elapsed between the two Chittas the 
same person bad transferred himself 
from a Bargadar or servant or hired 
labourer to a tenant. Again in that table 
there is one entry showing that certain 
persons with reference to whom ‘Chasak’ 
was used in the Chitta of 1286 B. S. 
were described in the Chitta of 1309 
B. S. as former tenants in respect of the 
plot. Futhermore Mr. Mukberjee has 
drawn our attention to the tact that 
there are innumerable entries in the 
Chitta of 1286 B. S. describing the plots 
as Fasal Ijara Joynal Sheikh Chasak so 
and so ” clearly showing that Joynal 
Sheikh was Ijaradar and not a ryot. The 
contention of the defendants based upon 
the Chitta of 1286 B. S. that at that 
date Joynal Abedin, the holder of the 
tenure was a cultivating ryot and not a 
tenure holder, cannot be regarded as 
valid. 

On the question of the nature of the 
tenancy, it cannot be disputed that under 
the Bengal Tenancy Act 1886 what has 
to be seen is the purpose for which the 
right of tenancy was originally acquired* 
vide S. 6. sub.s. (4). Cl. (b), Beng. Ten. 
Act. And as regards a tenancy which 
existed from before, there having been no 
definition of ryot” in any earlier enact- 
ment, to give a person the status of a 
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ryot, it will have to be found that he 
|Wa3 in occupation by cultivation and 
payment of rent : vide S. 6 of Act 10 of 
(1859 and S. 6 of Act 8 of 1869 ; a con- 
|tract conferring the status of a ryot being 
ideducible from such circumstances. It is 
.possible that with reference to a tenancy 
of the latter kind, if nothing else is known 
than that the entire tenancy since its 
linception was in the cultivating posses- 
!sion of the tenant for a number of years, 
the tenant was a ryot even though he 
.may have subsequently let in sub-tenants 
^in portions of the lands of the tenancy. 
But if all that can be gathered in res- 
pect of an old tenancy of unknown 
{origin is that duringthe first few years the 
jtenant was in cultivating possession of a 
|Portion of lands of the tenancy, and then 
went on increasing bis own cultivation 
and at the same time letting in sub-ten- 
ants on the rest of the lands, the position 
is very different and it would require 
investigation of all other attendant cir- 
cumstances in order to find out whether 
such a person was a ryot or tenure 
holder. There may also be cases where 
it would be profitable to examine the 
subsequent use of the tenancy but only 
jto the extent that such use throws light 
jupon the attendant circumstances and in 
that way on the original purposes of the 
'tenancy. And where such examination 
iis justified, the use during the entire 
period of the existence of the tenancy 
has to be taken into account. In the 
Bengal Tenancy Act of 1885 there is the 
presumption contained insub-s. (5), S. 5. 
It is a statutory presumption under that 
Act ; but a presumption depending upon 
the largeness or smallness of the area 
of the tenancy, being founded on reason, 
!had all along existed even before that 
lAct as a presumption of fact. 

Bearing these principles in mind we 
have now to examine the oral evidence 
that is on the record, for there is no 
document by reference to which^ the 
terms of the tenancy may be ascertained, 
and such documentary evidence as is on 
the record, the earliest of which as al- 
ready stated in Chitta of 1286 B. S., 
far from showing that the defendants or 
their predecessors were ryots, point 
clearly to their having occupied the sta- 
tus of tenure holders. The defendants 
rely on such oral evidence as they have 
been able to adduce as regards the user 
of the tenancy in the time of Kbaje- 
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ruddin, who died in 1280 or 1281, B. S., 
and of his predecessors, Bishu, Abdul 
Mali and Anwar. This evidence con- 
sists of the testimony of defendant 7 
Sonabhan Bewa, who is a daughter of 
Khajiruddin, and of six other witnesses, 
viz. D. Ws 4, 0 , 6, 9, 20 and 21, who 
are the older amongst the witnesses in 
this case. The learned Judge has examin- 
ed the evidence of each one of these wit. 
nesses with careandbasexpressed the view 
that the evidence is of a very unsatisfactory 
and unconvincing nature. No other view 
indeed is possible. Sooadban Bewa her- 
self has made a statement which, if it is 
taken to be true, goes against the case 
which the defendants seek to make out, 
namely that it was only after Joynal 
Abedin came in that tenants began to be 
settled on the lands and that up to Kha- 
jeruddin's time, the lands used to be culti- 
vated in Barga; She said: 

Abdul Mali setUed some tenants at first. 
The lands proved too large in extent for culti* 
vation. So some tenants were settled. He 
brought the tenants at bis own expense and 
settled them; they did not come and settle 
themselves. 

But perhaps this statement is just as 
untrue as the rest of her evidence where 
she endeavoured to establish that her 
grandfather Bishu cultivated the lands 
with his own ploughs and cattle and 
with 30 or 40 servants. She admitted 
that Bishu Mandal died when she was a 
child, and that her knowledge of what 
used to be doue in Bishu Mandal's time 
was acquired from what her father 
Khajeruddin had told her. As regards 
her father’s time she has deposed that 
her father’s officers used to bring paddy 
and rice of the Abad and to realise rents 
also, which latter fact must meau that 
there were tenants on the land. P. W. 4 
Abdul Majid Mandal, P. W. 5 Mandu 
Sardar, and P. W. 6 Abdul Alim Sardar, 
have taken advantage of their ages to 
attempt to support the story of Khas 
cultivation in Khajeruddin’s time, but 
as the learned Judge has demonstrated 
in bis judgment, their evidence cannot be 
trusted. The same remark applies to 
P. W. 9 Darbari Mandal who has made it 
clear in bis cross-examination that be 
really knew nothing about the tenancy. 
D. W. 20 Kanai Sarcar is an old officer of 
the defendants who entered their service 
in 1284 B. S..but has spoken of large cul- 
tivation prior to that date, and in Kbaje- 
ruddin’s time. He has tried his very 
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master S cause, but IC School of Hindu Law IS necessary 


J 930 PROBODH Lal v. inu 

best to support his master’s cause, but it 
is unthinkable to rely on bis evidence. 

D W. 23 Mayenuddin is defendant a 

himself. He has of course deposed that the 

Jote was taken for cultivation and that 
his predecessor had all along cultivated 
the lands in Barga or by servant until 
1285 or 1286 B. S.. when tenants hrst 
began to be settled. But such evidence 
as he himself has given, in the absence 
of any reliable corroboration, would 
hardly suffice to prove the case which he 
has sought to establish. 

There are a few other matters worth 
mention. In the plaint of a suit institut- 
ed in 1922 on behalf of the plaintiff 
against the present defendants for rent 
of this tenancy, it was most definitely as- 
sorted that they are ordinary non-per- 
manent tenure holders at a variable rent 
(Es. D). In their written statement in 
that suit (Ex. 25) the defendants ^con- 
troverted that assertion by saying: The 
rent land is not a permanent tenure. It 
is permanent and rent thereof is not 
enhancible." The suit ended in a com- 
promise in which the settlement records 
were referred to without ohallenge and 
the rent was admitted to be variable 
(Ex. 40). Here was a definite assertion of 
the defendants’ status whioh was not repu- 
diated. Theu again in 1913 defendant 3 
had deposed in a certain proceeding that 
his father, that is to say Joynal Abedin, 
had no Khamar land at any time. This 


parly. 

Order 1, R. 9 does not do away with the 
necessity for bringing a necessary party on the 
record. IE a necessary party is not on tlio 
record the proper eour=;e is to apply to have 
him joined. IE ho is not brought on the record 
at all, or IE when ho is brought on the _ record 
the suit as against him is barred by limitation, 
the suit will be dismissed especi.illy whore the 
defendant has taken the objection even at tho 
earliest possible moment and tho plaintirt has 
not asked tor amendment of the plaint for 
briucins on record such party; 1911 0<il 132, 
.lupiied: 1930 Mad 930, Distinj.; 1921 Cal C-22, 
Bel. on. C 2] 

\n executant ot a promissory note govornod 
by the Bengal School ot Hindu Law died leav- 
ing two widows. Plaiutifi impUadod one of 
them as defendants in his suit on tho note. 
Even at tho o.arliest moment, the impleaded 
widow pleaded that tho other widow was a 
necessary p.arty but tho plaintifl did not im- 
plead her: 

Held-, that she was a necessary party and as 
she was not on record, the suit should be dis- 
missed. 135 0 2] 

Judgment.— The plaintiff in this suit 
seeks to obtain a decree for a sum of 
Rs. 6,866 against the estate of Krishna 
Kishore Adhikary, deceased, in the hands 
of the persons whom he has impleaded 
as defendants. On 25th September 1929 
Krishna Kishore Adhikary executed a 
promissory note for the sum of Rs. 5,000 
payable to the plaintiff on demand with 
interest at the rate of 12 per cent per 
annum Hn OQkh Anril 1 Tvrisbnu. 


last-mentioned fact of course is not con- 
clusive aud is perhaps capable of being 
explained; but there it is. On a consi- 
deration of all evidence that the defen- 
dants have adduced or called in their 
aid, it is impossible to hold that the pre- 
sumption which they have to meet has 
been rebutted. The result is that we 
must bold that the appeal cannot suc- 
ceed. It is accordingly dismissed with 


Kishore died leaving two widows as his 
heiresses. In his suit the plaintiff states 
in para. 2 of his plaint that Krishna Kis- 
hore had died leaving defendant 3, his 
widow, surviving him. He then states in 
■ para. 3 that he is informed that Krishna 
Kishore had left a will and appointed 
defendant 2 as his executor. lu para. 4 
he says the plaintiff has ascertained that 
defendants 1 and 2, the brothers of the 


costs. 

r.U./r.k. Appeal dismissed. 
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0. 0. 0. J. Suit No. 2204 of 1932, De- 
cided on 27th August 1934. 

Civil P. C. (1908), O. 1, R. 9-Nece8sary 
party to auit not brought on record — Defen- 
dant taking objection at earliest moment — 
No amendment asked for by plaintiff — Suit 
must be dismissed— Suit on promissory note 
1986 0/25 & 26 


deceased and defendant 3, his widow, are 
in possession of the assets of the deceas- 
ed. He then sets out partioulars of his 
claim and asks for a decree against tho 
assets in the hands of the defendants, 
and if necessary, for administration. Tho 
plaint was filed on 14th November 1932. 
The brothers Nilratan Adhikary and 
Gopesh Chunder Adhikary filed a writ- 
ten statement in whioh they deny know- 
ledge of execution of the promissory note 
and state in para. 2 of their written 
statement that Krishna Kishore died in- 
testate leaving him surviving two widows 
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as bis heiresses aod legal represoQtativos 
under the Bengal School of Hindu Law 
by which he was governed. They deny 
that they or either of them is in posses- 
sion of the assets, but they admit that 
they are in possession of certain proper- 
ties which were formerly their joint 
properties and which they say no longer 
form part of the assets of their de- 
ceased brother. In para. 5 of their 
written statement they take a dehnibe 
plea that the second widow, Sm. Indu- 
mati Debi is a necessary party to the suit 
and that the suit is bad as framed. 

The widow Sm. Saratbala Debi, who 
has been impleaded, has put in no de- 
fence. The defendant Nilratan Adbikary, 
one of the brothers, has died and there 
has been no substitution of his heirs 
on the record. Issue 1 which was framed 
was: ''Is the suit bad for non- joinder 
or misjoinder of parties?*' and this 
matter has been argued by way of de- 
murrer. On behalf of the plaintiff, it 
is urged that the suit has been brought 
bona fide against those persons whom 
he thought were representing the estate. 
He admits that be has not used the 
word "representative," but be contends 
that from the way in which his plaint 
is framed and the allegation that de- 
fendant 3 1 the widow is in possession 
of part of the assets that widow is 
sued in a representative capacity. It 
seems to me that this is stretching the 
language a great deal further than is legi- 
timate. In support of his contention he 
relies on 54 Mad 212 (1). That case 
however is not really an authority for 
the proposition which the plaintiff is 
trying to set up here, for in that case a 
creditor had brought a suit against the 
widow whom he considered to be the 
sole legal representative of the debtor 
and had obtained an ex parte decree for 
the payment of the debt out of the assets 
in her hands and the Court held that the 
widow sufficiently represented the estate 
to make the decree binding on a residu- 
ary legatee under the debtor s will. One 
of the learned Judges in that case in 

delivering his judgment says at p. 232: 

I do not think it necessary to discuss cases 
of the Bombay High Court or other Courts 
which adopt the view that the crucial question 
is whether the right heir or successor is on 
record, not whether the deceased's estate is 

1. OhaturbLujadoss Kushaldoss & Sons v. Raja 
Manicka Mudali, 1030 Mad 930=120 1 0 469 
=60 M L J 97=54 Mad 212. 


sufficiently represented. And to my mind the 
question whether a representative on record is 
actually in possession of any of the deceased^s 
property is not of importancs, except as throw* 
iQg tight on the question of the plaint id’s good 
faith. 

The learned Judge then considers the 
argument which has sometimes been put 
forward that a change has been brought 
about by the Code of Civil Procedure of 
1908 and that some of the older casea 
are therefore not in point. He says: 

The words of the Code of 1632 and that of 
1859 may perhaps be taken to have given more 
freedom to a plaintig in bringing on record the 
representatives he chooses and the words of 
the present Code to throw more responsibility 
in the matter on the Court. But that certainly 
cannot make a decree obtained after impleading 
a representative approved by the Court of leas 
efiect against the deceased's estate. 

Those final words make it quite clear 
that the matter which that Court was 
considering was not a matter such as is- 
being considered here, namely whether 
the proper parties have been impleaded^ 
before the decree is sought, but that the 
Courts were considering whether after 
decree bad been obtained and a repre- 
sentative approved by the Court had 
been impleaded the deceased’s estate 
would be bound. The question here is- 
whether a plaintiff who knew more than 
a year before his suit came to trial that 
be bad impleaded the wrong parties- 
should be entitled to continue bis suit in 
spite of that knowledge. The provisions 
of the Civil Procedure Code which are 
really in point are contained inO. 1, Br. 3; 
8, 9 and 10. E. S mentions the persona 
who may be joined as defendants, and 
R. 8 states that one person may sue or 
defend on behalf of all in the same in- 
terest. R. 9 says that no suit shall be 
defeated by reason of misjoinder or non- 
joinder of parties, and R. 10 provides*, 
that the Court may strike out or add the 
name of any party who ought to have 
been joined as plaintiff or defendant or 
whose presence before the Court may be 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in the suit. Sub.R. 4, O. 1, R. 10, states- 
that where a defendant is added the* 
plaint is to be amended, and sub-r. 5 
says : 

Subject to tbe provisions of the Indian Lirnl* 
tation Act, 1877, S. 22, the proceedings as agamst 
persons added as defendants shall be deemed to- 
have begun only on the service of the summons^ 
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It was suggested early in the hearing 
that it would be advisable for the plain- 
tiff to amend his snit and bring on the 
record persons who appeared from the 
written statement to be the proper per- 
sons representing the estateof the deceased 
debtor. It was then admitted by the 
learned counsel for the plaintiff that there 
was a difficulty in his way because the 
suit bad been brought only shortly before 
the period of limitation expired and were 
the ameodment to be made the suit would 
be barred. The question which now 
arises is whether the persons on the 
record are the proper persons, and wbe- 
ther all the necessary parties have been 
brought on the record. The matter 
which the Court has to consider is whe- 
ther an effective decree can be passed 
against those persons who are on the re- 
cord. The defendant points out that he 
to’ok the objection as to parties at the 
very earliest moment as be is called upon 
to do under 0. 1, B. 13, Civil P. 0., that 
is to say. he took the objection on 
16tb January 1933 when he filed bis 
written statement. In support of this 
contention, that the Court cannot pass a 
decree against the estate in the absence 
of the legal representatives, he has re- 
ferred me to the judgment of this Court 
in 25 C W N 249 (2), which was a suit 
for a declaration of a right of way, and 
one of the persons interested in the 
servient tenement had not been ipade a 
party to the snit. In that case it was 
pointed out that although under the pro- 
visions of 0. 1, R. 9, Civil P. 0., it is pro- 
vided that no suit shall be defeated by 
reason of misjoinder or non- joinder of 
parties yet the Court will not in certain 
cases proceed to make a decree if that 
decree when made will be infructuous. 
Reliance was also placed on the case of 18 
OWN 464 (3). That was a suit for ac- 
counts of a partnership in which the 
plaintiff and defendants 1, 2 and 4 had 
been members ; the remaining partner 
died after the partnership business came 
to an end but before the suit was brought 
and left two sons who were defendants 3 
and 5. Of those two sons only defen- 
dant 3 was originally impleaded and ob- 
jection was taken in the written state- 
ment, as has been done i n this case, that 

2. Haran Sheikh ▼. Bamesh Ohandra. 1921 Oal 
622=62 I 0 425=26 OWN 249. 

8, Amrita Obatan Ouha v. Tatini Obaran 1914 
Oal 182=19 I 0 963=18 0 W N 464. 
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the deceased partner was not properly 
represented. The plaintiff after waiting 
some time then brought the other son of 
the deceased partner on the record and 
by that time the period of limitation 
prescribed for such a suit had expired. 

In that suit it was held that all the 
partners or their representatives were 
necessary parties, and further, on the 
facts of that case, it was held that the 
two sons of the deceased partner were 
both necessary in order to represent the 
estate of their deceased father. Refer- 
ring to 0. 1, R. 9, the learned Judges 
said : 

That role, however, properly understood (O. 1, 
B. 9,) does not do away with the necessity lor 
briugiag a necessary party on the record. 1! a 
necessary party is not on the record the proper 
coarse is to apply to have him joined. If he is 
not brought on the record at all, or if when be 
is brought on the record the snit as against 
him is barred by limitaliou the suit will be dis* 
missed. 

They held that the plaintiff there ought 
to have impleaded all the legal represen- 
tatives of the deceased defendant and 
that in the absence of one of the sons of 
the deceased partner the estate was not 
fully represented and the suit was not 
properly brought and must be dismissed. 
The reasouing in that case seems to me 
to be entirely applicable here. It is 
true that this is not a question of part- 
nership, but the oiroumstauoes are muoh 
the same. As I have already pointed out 
the defendants took the objeotion at the 
earliest possible moment and definitely 
pleaded that theother widow was a neces- 
sary party to this suit. In my opinion, 
that was a correct submission, and in view 
of the fact that no amendment has been 
asked for, and that the neoessary parties 
are not on the record, the suit must be 
dismissed. The defendants are entitled! 
to their costs on scale No. 2. 

k.s./b.e. Suit dismissed. 
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Guha and Bartley, JJ. 

Chittagong Cotton Mills, Ltd. — Defen- 
dant — Appellant. 

V. 

Amar Krishna Choudhury and others — 
Plaintiffs — Respondents. 

Appeal No. 98 of 1933, Decided on 
23rd January 19^6, from original decree 
of Sub. Judge. First Court, Chittagong. 
D/-27th February 1933. 
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Practice — Remand — Procedure adopted by 
lower Court in disallowing question in cross* 
examination unjustifiable — Judge's manner 
of dealing with points for determination un* 
satisfactory — Case remanded for retrial. 

Where tb(> procedure adopted by tbe lower 
Court hi disallowing questioa in cross^esamina* 
tion was wholly unjustifiable regard being bad 
to tbc nature of tbe issues raised in the suit, 
and tbc Judge's manner of dealing the points 
arising for consideration in tbc case ou the 
pleadings of the parties and on the issues 
raised for determination in the suit was wholly 
unsatisfactory, the High Court, on appeal re- 
manded the case for retrial in accordance with 
law. tP 106 C 2] 

Pugh, S. C. BasaJc, Narendra E. Das, 
Bhupc7idra N. Das and Gobinda Ch. 
Dutta — for Appellant. 

Atul Ch. Gupta and Bhagirath Ch. Das 
— for Eespondenbs. 

Judgment. — This is an appeal by the 
defendant in a suit for recovery of arrears 
of rent in respect of land situated within 
the Municipality of Chittagong, on the 
basis of a registered kabuliat. The case 
of the plaintiffs in the suit was that the 
Chittagong Cotton Mills, Ltd., the defen- 
dant in the suit, by their Managing 
Agents, tbo Chittagong Trading Company, 
Ltd., and two of its Directors took a lease 
of the lands described in the plaint, by 
executing a kabuliat ou 8th October 192G, 
and have been in possession as lessees 
thereafter. That in spite of repeated de- 
mands there was failure on the part of 
tlie defendant to pay rent due: and that 
the defendants were in terms of the lease 
liable for rent duo at the date of the in- 
stitution of the suit with interest at 25 
per cent per annum till realization. The 
claim of the plaintiffs was resisted by the 
defendant: and on the pleadings of par- 
ties, five distinct issues were raised on 
the merits of the case before the Court. 
The learned Subordinate Judge appears 
to have considered three issues bearing 
upon the merits of tbo claim by the 
plaintiffs together, and the other two is- 
sues separately. The decision of the Court 
below was arrived at on the material 
points involved in the case, disallowing 
questions during tbo cross-oxamination of 
one of the principal witnesses examined 
on the side of the plaintiffs. The decision 
of the lower Court was in favour of the 
plaintiffs, so far as the liability of the 
defendants in the suit for rent was con- 
cerned, but the rate of interest claimed 
by the plaintiffs was reduced to 12 per 
cent from 25 per cent as provided in the 


lease. The defendant appealed to this 
Court and the plaintiffs preferred cross- 
objections. 

It appears to us to be clear that the 
procedure adopted by the Court below in 
disallowing questions in cross. examination 
was wholly unjustifiable, regard being 
bad to tlie nature of the issues raised in 
the suit: furthermore, the Judge’s manner 
of dealing with the points arising for con- 
sideration in the case, ou tbo pleadings of 
parties, and on the issues raised for deter- 
mination in the suit was wholly unsatis- 
factory. The two issues, Nos. 1 and 2, 
raised questions relating to the validity 
of the lease which was the basis of the 
claim before the Court and the right of 
plaintiff 1 to bring the suit. These issues 
were raised in view of the statements of the 
defendant before the Court, contained in 
paras. 8 and 4 of their written statement, 
in which the validity of the lease and 
the right to claim rent were distinctly 
challenged. In the written statement, 
there was a specific claim for abatement 
of rent on grounds stated. In our judg- 
ment none of tbo material points arising 
for consideration iu the case, in view of 
the averments made by the defendants 
in their written statement, were pro- 
perly considered by the Court below, and 
that the decision given by the Court fol- 
lowed upon the unjustifiable procedure of 
shutting out material evidence in the 
case. It may also be mentioned that the 
reason given by the Judge in the Court 
below for reducing the rate of interest 
from 25 per cent to 12 per cent simply 
on the ground of equity and justice does 
not commend itself to us, in view of the 
clear stipulations contained in the lease, 
as to payment of interest on arrears of 
rent. 

In the above view of tbo case, before 
us, the appeal by tbo defendant and the 
cross-objections preferred by the plain- 
tiffs must bo allowed; and we direct ac- 
cordingly. The decision and decree of 
the Court below are set aside, and the 
case is remanded to the lower Court for 
a retrial of the same in accordance with 
law after the parties concerned have 
been given opportunity of placing further 
evidence before the Court if they desire 
to do so. The costs in the case, including 
tbo costs in tbis appeal, will abide deci- 
sion after remand. , , 

k.M./r.K. Case remanded. 
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R. C. Mixxer, J. 

Ealipada B;jandari— Auction-porcba- 
ser — Petitioner. 

V. 

Panchkari n/anrfai— Judgment-debtor 
and others— Opposite Parties. 

Civil Rule No. 38S of 1935, Decided on 
4tb February 1936. from order of Dist. 
Judge, Birbhum (Suri), D/- 7th March 

(a)^ Bengal Tenancy Act (8 of 1885), 
S. 148 A (9)— Rent iuit decreed— Decree be- 
comes final as belween parlies to suit— Ques- 
tion as to compliance or non-compliance 
with provisions of 8ub*s. 9 cannot be subse- 
quently raised. 

Where a decree Is passed in a rent suit it be- 
comes final AS between the p.irtie3 to the suit 
and the question of compliance or noD-com- 
pliance with the provisions of sub-s. (9) of 
S. 146-A cannot be raised subsequently. Even 
a suit to have that decree declared as a nullity 
would nob lie ; 1936 P 0 46. Foil. [P 198 C 1] 


(b) Bengal Tenancy Act (8 of 1885), Ss. 173 
(3), 174 (3) (b) — Application under S. 173 (3) 
—Proper time for Court to ask for deposit 
under S. 174 (3) (b), is after it has come to 
conclusion that sale should be set aside. 

The deposit which is required to be made 
under the provisions of proviso (b), to snb-s. (9) 
of 8. 174, Ben. Ten. Act, has to be made not 
along with the application under 8. 173 (3). but 
has to be made before that application is 
allowed, that is to say, the proper time for the 
Court to call for the deposit under that provi- 
sion, 18 after the Court has come to the conclu- 
sion that the sale ought to be set aside. Then 
the Court should make a conditional order re- 
quiring the applicant to put in the money re- 
quired under the said provisions within certain 
time, and on the money being put in make the 
final order setting aside the sale, but in default 
to reject the application. [P 198 0 1] 

Gopendra Nath Dos— for Petitioner. 
Baidya Nath Banerji — for Opposite 
Parties. 

A, Quasim for Deputy Registrar. 


Order. This role is directed againi 
an order of the learned District Judge . 
Birbhum dated 7th March 1935 passe 
in Miso. Appeal No. 141 of 1934 Tt 
appeal was directed against an order . 
5°®/®arned Munsiff dated 4th Octob* 
1934 made on an application filed und( 
the provisions of 8. 174 (3). Ben. Ten. Ac 
Abe following facts are material for tk 
decision of this rule. Opposite part 
Wo. 1 was a tenant in respect of a hole 

ing held nnder opposite parties Nos. 2 I 
7. On the same day three sets of tl 
oosharer landlords filed three suits f< 
root for tho sumo pnriod, viz . snifs 

1608/32, 1616/32 and 1628/32. All thei 
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suits were filed under the procedure laid 
down in S. U8-A. Ben. Ten. Act, that is 
to say, tho co-sharer landlords who had 
not joined as plaintiffs were made defen- 
dants. All the suits were taken up on 
the same day and decreed on 29th Novem- 
ber 1932. It does not appear that any 
of the defendants appeared and the 
decrees were es parte. Tho decree in 
suit No. 1616 was executed first but 
opposite party No. 1 paid down the money 
and that decree was satisfied on 19th 
June 1933. Then the decree in suit 
No. 1628 was nut in execution on 23rd 
February 1934, the execution case being 
No. 333'34. The tenancy was sold on 
5th Juno 1934 and purchased by the peti- 
tioner before me for Rs. 250. On 4th 
July 1934 opposite party No. 1, the judg. 
ment. debtor, filed an application under 
S. 174 (3), Ben. Ten. Act, to set aside 
the sale. The application was not ac- 
companied by a deposit in Court of tho 
decretal amount. The case of the oppo- 
site patty No. 1 was that the decree 
passed in the rent suit No. 1628/32 was 
not a rent decree and the sale was not a 
rent sale under the provisions of Ch. 14, 
Ben. Ten. Act. This question was taken 
up as a preliminary point by the learned 
Mnnsiff and by his order dated 4th Octo- 
ber 1934 he held that it was a rent 
decree. He did not consider tho ques- 
tion as to whether there was any irregu- 
larity in the sale or nob. The learned 
Hunsiff held that the decree was a rent 
decree and the sale was a rent sale and 
he made an order in the following terms: 

that tho judemeat'debtoc Pacchkati Mandal he 
called upon to deposit the decretal dues by Gth 
October 1034 ot else tho application filed foe 
setting aside the sate shall stand dismissed. 


Against this order Miso. Appeal No. 
141/34 was preferred by the judgment- 
debtor to the District Judge. At the 
time of the hearing of the appeal, a preli- 
minary objection was taken that no ap. 
peal lay inasmuch as the suit in which 
the decree was passed was valued at less 
than Rs. 50 and the Munsiff had final 
jurisdiction under S. 153, Ben. Ten. Act. 
On that the learned District Judge 
treated the memorandum of appeal as an 
application in revision -under the provi- 
sions of S. 153 and heard the matter as a 

tbe provision 

of S.148.A, sub-s. (9). was a mandatory 

^^® co-sharer landlords, 
plaintiffs in suit No. 1628/32. were bound 
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to claim rent due to their share by only 
becoming co-plaintiffs in one or the other 
of the rent suits No. 1608. or 1616. He 
held that the decree passed in suit No. 
1C2S/32 was a nullity because it was 
against the clear statutory provisions 
contained in sub.s. (9) of S. 148-A. He 
further held that the said decree being a 
nullity the proceedings in execution of 
that decree were nullities and the sale in 
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the decretal amount to be made by the 
applicant within a certain time. If the 
applicant complies with the order the 
final order for setting aside the sale will 
be made. If the order is not complied 
with the final order will he to dismiss 
the application. If the Court comes to 
the conclusion that the sale ought not to 
be set aside, no such preliminary order is 
to be made. Tbe result is that the rule 


execution thereof was a nullity. In my 
judgment both the orders of the learned 
District Judge and of the learned Munsiff 
are wrong and must be set aside. Tbe 
question of compliance or non-compliance 
with the provision of sub-s. (9) cannot 
be raised at this stage. After tbe decree 
had been passed in the rent suit No. 
1628/32, the decree became final as bet- 
ween tbe parties. Even a suit to have a 
decree declared as a nullity would not 
lie. This is what I gather to be tbe 
principle laid down in 40 C W N 289 (l). 
For these'reasons, I hold that the deci- 
sion of the learned District Judge is 
erroneous. I do also hold that tbe order 
passed by the learned Munsiff is errone- 
ous. 

Apart from the dissentient note in one 
of the judgments of this Court, the course 
of decisions of this Court is that tbe de- 
posit which is required to be made under 
the provisions of proviso fb) to sub-s. (3), 
S. 174, Ben. Ten. Act, has to be made 
|not along with the application under 
IS. 173 (3), but has to be made before 
'that application is allowed, that is to 
say, the proper time for the Court to 
call for the deposit under that provision 
is after the Court has come to the conclu- 
sion that the sale ought to be set aside. 
'Then the Court should make a conditional 
lorder requiring the applicant to put in 
ithe money required under the said pro- 
ivisioDS within certain time and on the 
'money being put in, make the final order 
setting aside the sale, but in default to 
reject the application. I accordingly set 
aside tbe orders of both the Courts below, 
and in substitution of the order of the 
learned Munsiff, make tbe following order: 
that the learned Munsiff is to go into the 
merits of the controversies between tbe 
parties and if he is of opinion that the 
sale ought to be set aside he will then 
make an o rder requiring tbe deposit of 

1. Bindeswsri Charau Singh v. Bageshwari 
Charan Bingh, 1936 P 0 46=160 I 0 68=40 
C W N 289 (P 0). 


is made absolute on these terms, and the 
case is sent back to the learned Munsiff 
for trial on tbe merits. Thera will be no 
order for costs of this Court. 

r.m./r.k. Rule viade absolute. 
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S. K. Ghose and Edgley. JJ. 
Askutosh Sanyal and others — Appel- 
lants. 

V. 

Ram Sankar Ghose and others — Res- 
pondents. 


Appeal No. 1296 of 1933, Decided on 
5th February 1936, from appellate decree 
of Addl. Dist. Judge, Hughli, D/- 28th 


February 1933. 

Bengal Land Revenue Sales Act (11 of 
1859), S. 33— Suit for declaration by rever- 
sioner that sale did not affect bis rever- 
sionary interest— Fraud alleged— Suit is not 
barred. 

Section 33 does not bar a suit by a revet* 
siouer for a declaration to tbe e0cct that the 

revenue sale held under tbe Act did not aflecl 

his rights as reversioner in respect of the pro- 
perty sold, when such a suit is based ou the al- 
legation that the sale was a fraudulent tran- 
saction, and the reversioner will be entitled to 
the relief if he proves that fraud had been com- 
mitted and the reversionary tight residing m 
him had been adversely affected; 1930 Cal 621, 

Foil 0 2 ] 

Jagat Ch. Bose— ior Appellants. 

TT*- Af ultprh-^foT ResDondents. 


Edgley, J. — Defendanb 1 is tt^o appel- 
lant in this case and the appeal arises 
with reference to a suit brought by Kali 
Das Ghosh, the original plaintiff, for 
setting aside a revenue sale and for a de- 
claration to the effect that the sale in 
question did not affect adversely his 
rights as reversioner in respect of certain 
property. The plaintiff alleged that bis 
sister-in-law Rajanibala Dasi, in order to 

defeat his reversionary rights, had default- 
ed in the payment of 
venue in respect of Tauzi No. 306/1 o 
the Hughli Colleotorate and that m 
consequence this property was put up 
to auction and purchased by her Gomasta 
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Aabutosh Saayal who acted as her be- 
oatnidat with refereace to this matter. 
It WAS contended that tbs sale was 
fraudulent and collusive and was a be- 
oami tcausaotion. The suit in the Court 
of first instance was contested by defen- 
daut 1 Ashutosh Sanyal, and his case 
was supported by defendant 2 Rajanibala 
Dasi. They maintained that the sale was 
a bona fide transaction. It was held by 
the first Court that the sale which took 
place on 2oth March 1925 could not bo 
set aside, but the plaintiff was granted a 
declaration to the effect that it was a 
collusive and benami sale and would not 
bo binding on the reversioner upon the 
death of Rajanibala Dasi. On appeal the 
learned Additional District Judge accept- 
ed the findings of the Court of first in- 
stance and dismissed the appeal. 

It has been contended before us by the 
learned Advocate for the appellant that, 
having regard to the' provisions of S. 33, 
Act 11 of 1859, the declaration granted 
by the Court of first instance and affirm, 
ed by the lower appellate Court should 
not have been made inasmuch as such 
a declaration really has the effect of nul- 
lifying the revenue sale which was held 
on 25th March 1925. The learned Advo- 
cate also placed reliance upon an order 
passed by the Commissioner dated 8th 
June 1925 in which it was held that the 
plaintiff, who was the appellant in that 
case, bad no locus standi in the matter of 
setting aside the revenue sale. With 
regard to this point however it must be 
remembered that the revenue sale dated 
25th March 1925 has not actually been 
eet aside although the plaintiff has ob- 
tained a declaration to the effect that 
the sale was benami and not binding on 
him in his capacity as reversioner. It is 
further urged by the learned Advocate 
for the appellant that no allegation to 
the effect that the sale was a fraudulent 
transaction was made until the plaint 
Was amended as a result of an application 
which was filed on 13th July 1928. The 
relevant portions of the pleadings have, 
however, been placed before us and it 
eeems to be clear that, when the case 
first went to trial the plaintiff’s case was 
that the sale, to all intents and purposes, 
was a fraudulent, collusive and a benami 
transaction and adversely affected the 
plaintiff’s reversionary rights. The law 
with regard to this matter has been 
dearly stated in the judgment of Mr. 


Justice Costello, »n 
the facts of that case being very similar 
to tho 90 coonected with tho case which 
is now before us. In Anantlal s case (1) 
Mr. Costello pointed out that: 

It does not appear upon tlio authorities that 
a person who has a substantial interest which 
is liable to be afleoted by the sale is debarred 
from bringing a suit by anything which appears 
in S. 33, Act 11 of 13a0. 

He further held that when such a suit 
was based ou a definite allegation of 
fraud that was of itself sufficient to en- 
title the plaintiff to relief provided that 
he proved that fraud had been commit, 
ted and that the plaintiff's right residing 
in him had been adversely affected. 
Having regard to the state of the plead- 
ings in the case out of which this appeal 
arises and the findings of both Courts, 
it is clear that the plaintiff had an 
interest in the property which was sold 
on 25th March 1925 and that this inta- 
rest was adversely affected by the sale. 
It is also clear that he based his case on 
the allegation that the sale was a fraudu- 
lent, collusive and benami transaotiou. 
This being the case, we are of opinion 
that there is nothing in S. 33, Act 11 of 
1859 which debars him from bringing 
the suit out of which this appeal arises. 
It is next contended by the learned 
Advocate for the appellant that in any 
case it has not been established that the 
sale was in fact fraudulent and collusive 
and it is argued that the findings of the 
lower appellate Court are insuffioleut to 
enable such an iaference to be drawn. 
With regard to this point, it must be re- 
membered that, having regard to the 
state of the pleadings, the plaintiff is 
clearly entitled to the declaration that 
he has obtained if it is clear that in the 
matter of the sale of 25th March 1925 
Ashutosh Sanyal merely acted as the 
benamidar of Eajanibala Dasi. On this 
point there are clear concurrent findings 
of fact in both Courts to the effect that 
the purchase by Ashutosh Sanyal was of 
a benami oharaoter and these findings 
are based on inferences which, in our 
opinion, are correctly drawn from the 
oiroumstanoes of the case, for instance, it 
has been found that Bajanibala had a 
sufficient income to pay the oompara- 
tively small amount of revenue which 
was due in respect of the property sold. 

1. ^aatalal Sarkhol v. Saudamiul Quha, 1930 
Oal 621=139 I 0 401=34 OWN 800. 
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It has also been found that she ^as on 
bad terms with the plaintiff and that the 
property had been purchased ostensibly 
by her Gomasta Ashutosh Sanyal on 
whom she could depend to reconvey it to 
her later on. There is also a finding 
with regard to the spurious nature of 
certain accounts filed by Ashutosh Sanyal. 
^ye are of opinion that the findings with 
regard to the character of the transac- 
tion are based on proper inferences from 
the facts and circumstances of the case 
and that the plaintiff is clearly entitled 
to the declaration which be has obtained. 
Id this viewof tbe case the decision of the 
lower appellate Court must be affirmed 
and this appeal is dismissed with costs. 

S. K. Ghose, J. — I agree. 

v.bVk.K. Appeal dismissed, 
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E. C. Mitter, j. 

Haj 2Iohan Das — Defendant — Peti- 
tioner. 

V. 

Sarada Charan Chaiidhnry — Plaintiff 
— Opposite Party. 

Civil Eule No. 1175 of 1935, Decided 
on 27th January 1936, from order of 
Munsif, Second Court, Patiya, D/- 24th 
May 1935. 

(a) Transfer of Property Act (1882), Ss. 83, 
84 and 7 6 — Mortgagee in possession —Tender 
or deposit refused — Suit for redemption or 
possession — Effect of refusal considered^ 
Separate suit for mesne profits is barred. 

Where a mortgagee in possossiou resists the 
right of the mortgagor to got release of the 
mortgaged property and to give up possession, 
even after valid tender made by the latter has 
been refused by the former ora deposit made by 
the latter under S. 83 has not beeu accepted by 
tbe former and the mortgagee refused to with* 
draw the same, tbe suit which the mortgagor 
has to institute is a suit for redemption, and 
the mortgagor must include in such a claim his 
claim for overpayments to the mortgagee or 
excess profits received by him; and if he does not 
include the said claim ho would be debarred 
from claiming the same in a subse^^uent suit. 
The mortgagee does not become a trespasser 
from the moment of the tender or from the 
moment that he receives the notice of the de* 
posit, and a suit for mesne profits after a suit 
for possession or redemption for a period ante- 
rior to the date of the institution of the suit 
for possession or redemption will not He. After 
a tender or deposit mortgagee still continues as 
a mortgagee ; the only effect is that interest 
ceases to run and that a heavier burden in the 
matter of accounts is thrown on the mortgagee: 
25 Bom 115 ; 26 Bom C61 ; 31 Bom 627 ; 30 All 
9C ; 34 Cal 223 ;UCWN 1001 ; 1925 Rang 13; 
1026 Oudh 113 and 34 Cal 223, Ref. 

[P 201 C 2 ; P 202 C 1, 2) 
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(b) civil P. C. (1908), S. 11-Erroneous 
decision on point of law is res judicata. 

An erroneous decision on a point of law is res 
judicata between the parties: 192S Cal 777 and 
1036 P C 40, Foil [P 202 C 2] 

Rohint Binod Rakshit — (or Petitioner. 

Chandra Sekhar Sen — for Opposite 
Party. 

Order. — This rule has been obtained 
by the defendant in a suit instituted in 
the Court of Small Causes at Patiya for 
recovery of mesne profits from November 
1931 to November 1934. This suit was 
filed on 5th December 1934. The ques- 
tion involved in this Eule is whether this 
claim is maiDtainable in law. On 15th 
April 1917 Nobin Chandra Chowdhury 
and three other persons, who may be 
called the Chowdhurys, executed a mort- 
Rage for a sum of Es. 100 in favour of 
Tarini Charan Dass (since deceased), the 
father of the petitioner. Tbe mortgagee 
was given possession, tbe stipulation in 
tbe bond being that the usufruct of 
the property mortgaged would be taken 
in lieu of and in complete satisfaction of 
the claim for interest. Tarini accordingly 
went into possession and remained in 
possession of the mortgaged lands till 
November 1934. Tbe opposite party, 
Sarada Charan Chowdhury, purchased in 
execution of money decree the interest 
of the Chowdhurys in the mortgaged 
land, and deposited in Court the mort- 
gagee's dues on 12th December 1930 
under the provisions of S, 83, T. P. Act. 
Notice of the deposit was served on 
Tarini Charan Das, the mortgagee, by 
the Court ou 25th December 1930. Ta- 
rini did not withdraw the money nor did 
he deliver possession to the opposite 
party. 

Thereafter the opposite party institut- 
ed a suit against Tarini Charan Chow- 
dbury being No. 200 of 1932. In the 
suit he prayed for a declaration that by 
bis aforesaid deposit the mortgage had 
stood redeemed, for recovery of posses- 
sion of the mortgaged property and for a 
reconveyance from the mortgagee. The 
Chowdhurys did not appear but Tarini 
appeared and contested the suit. Besides 
challenging the title of the opposite party 
be pleaded that the plaintiff in thesuit was 
not entitled to any of the reliefs claimed 
by him without paying him money due 
on another simple mortgage executed in 
his favour by the Chowdhurys for Eu- 
pees 2,500. The pleas taken by Tarim 
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V.,. Munsif. notice on him of the deposit made under 
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■were overruled by the learned Munsif. 
The material part of the decree passed 

by the Munsif is as follows : . . 

That it bo declared that the plaiDtiH has the 
richt to redeem and be do get kh.as posse^S 1 on , 
that delondant 1 (Tarlni) do execute witbm 
three months from this date a reconveyance in 
favour of the plaintif!. 

Tarini preferred an appeal (No. 66 of 
1934). One passage in the judgment pro- 
nounced in the said appeal is material 
and in my judgment the learned Small 
Cause Court has gone wrong by misjudg- 
ing the effect of the said passage in the 
said judgment. The said passage is as 
follows : 

1 have been asked by the defendant-appellant 
to give him six months’ time more. In view of 
my finding that the plaintifl is not liable to re- 
deem the simple mortgage for Bs. 2,600 for this 
and other lands and defendant maybe put to 
further trouble, he may be allowed to take the 
paddy grown on the land by him ; so I allow 
him time till Aughrayan 1341 B. S. (Novem- 
ber 1094). The suit is decreed with costs. The 
mortgage is declared to be redeemed by the de* 
posit and notice. PlaintiQ do get kbns posses* 
sion of the mortgaged property by the end of 
Agrabayan 1941 B. S. 

These observations were made by the 
Subordinate Judge in dealing with the 
question as to what relief the plaintiff 
was entitled to get. The mortgagee gave 
up possession by the end of Agrabayan 
1341 to Sarada Charan Chowdbury, who 
has instituted the present suit against 
the heir of Tarini. In the plaint be states 
that he became entitled to mesne profits 
from the date of service of tbo notice of 


S. 83. T. P. Act. and the plaintiff is ac- 
cordingly entitled to get mesne profits 
from that date : and (iii) that at the re- 
quest of the mortgagee the Court gave 
him time find allowed him to remain on 
the laud till Agrabayan 1341 B. S. and 
to reap the paddy grown by him, and 
that the order of the appellate Court (in 
appeal No, 66 of 1934) implying that all 
the profits till 1341 B. S. is to bo taken 
by the mortgagee is “ultra vires and 
without jurisdiction" as that Court 
could not override the clear provisions of 
law.". In my judgment all the reasons 
given by tbo learned Small Cause Court 
Judge are wrong and the Eule must bo 
made absolute. Where a mortgagee; 
resists the right of the mortgagor to get a' 
release of the mortgaged property and 
give up possession, where be is in 
possession, the suit which the mortgagor 
has to institute is a suit for redemp-' 
tioD. 

It would still be a suit for redemption, 
if the tender made by the mortgagor has 
been refused or if bo deposits the money 
under S. 83, T. P. Act, and the mortgagee 
has refused to withdraw the same, or if 
the mortgagee being in possession, the 
amount of the usufruct received by him 
has satisfied his dues or where by such 
receipts he bad overpaid himself. If a 
suit for redemption is brought the ac- 
counts must be gone into in ordinary 
oases. If any money is found due to tlie 


deposit under S. 83, T. P. Act, on Tarini 
till be got back possession and as his 
claim for mesne profits for about one 
year has been barred by limitation be is 
suing for mesne profits from November 
1931. His suit has been decreed by the 
Small Cause Court Judge. The defendant 
complains of this decree and his ground 
is that the decree is not sustainable at 
all. The reasons given by the learned 
Small Cause Court Judge for overruling 
the aforesaid defence may be summarised 
thus : (i) 0. 2, K. 2, Civil P. 0., is not 
a bar, taking Suit No. 200 of 1932 to be a 
suit for redemption, as a mortgagor had 
only the right to get possession of the 
lands from a usufructuary mortgage 
after a decree passed under 0. 34, E. 7, 
and that the plaintiff’s cause of action 
for mesne profits did not arise before the 
institution of the said suit but thereafter, 
(ii) that the possession of the mortgagee 
became wrongful from the date of the 


mortgagee on such accounting a prelimi- 
nary decree must be made directing the 
mortgagor to pay the same within a cer- 
tain time, and then on the passing of the 
day of default, a final decree whether for 
redemption, foreclosure, or sale must be 
made, according as the money found due 
to the mortgagee is paid by the mortgagor 
or not. The date of default fixed iu the 
preliminary decree can bo extended by 
the Court. Where on an account being 
taken no money is found to the mort- 
gagee or where the mortgagee has been 
overpaid or has overpaid himself from 
the usufruct, in the case where he was 
in possession, two decrees, namely the 
preliminary and the final decree, has not 
to be passed, but there would be one 
decree, a final one, in terms of 0. 34, 
E. 9 of the Code. The intention of the 
legislatnre is that a suit for redemption 
must include the entire accounts bet. 
ween the parties in relation to the 
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|mortj?age up to the date of default men- 
tioned in the preliminary decree. Where 
no preliminary decree has to be passed the 
entire account up to the date of the final 
decree passed in the suit for redemption 
must be taken. The claim of the mort- 
■gagor for overpayments to the mortgagee 
'or excess profits received by the mort- 
gagee up to these dates mentioned above 
must be included in the suit for redemp- 
tion, and if he does not include the said 
claim be would bedebarred from claiming 
the same in a subsequent suit. This rule 
is deduciblefrom a series of cases, namely 
25 Bom 115 (1); 26 Bom 661 (2); 3i 
Bom 527 (3); 30 All 36 (4); 34 Cal 223 
(5); 14 C W N 1001 (6); 2 Rang 382 (7) 
and other cases reviewed in the case of 
91 I C 258 (8). The rule has been based 
in these decisions on one of two princi- 
pies, namely (i) that the mortgagor 
might and ought to have included such a 
claim in his suit for redemption, and 
accordingly Expln. 4 to S. 2, Civil P. C., 
bars a subsequent suit for the same ; 
(ii) that 0. 2, R. 2 of the Code bars 
such a suit as the liability of the mort- 
gagee to account for such payments or 
profits is a statutory liability attached to 
the mortgage contract. 

These principles in my judgment also 
:apply to the case where the mortgagor 
has sued the mortgagee even after a valid 
tender made by the former has been re- 
fused by the latter or a deposit made by 
the former under S. 83, T. P. Act, has 
not been accepted by the latter. In both 
these cases the relation of the mortgagor 
and mortgagee still subsists after the 
lender or deposit. The mortgagee does 
not become a trespasser from the mo- 
meut of the tender, or from the moment 
that he receives the notice of the de- 
posit, and the analogy of those classes of 
cases, where it has been held that a suit 

1. Kachu V. Lakshman Siogb, (1901) 25 Bom 

115=2 Bom L R 781. 

2. Viuayak v. Dattatraya, (1902) 26 Bom 051 

=4 Bom L R 492. 

8. Rukhminibai v. Venkatesb, (1907) 31 Bom 
527=9 Bom L R 958. 

4. Kashi Pcrshad v. Bajrang Prasad, (1907) 30 
All 36=4 A L J 763=1907 AWN 281. 

6. Satyabadi Bchara v. Harabati, (1907) 34 Cal 
223^i 0 L .7 192. 

6. Sabati Dutt v. Aiauddy, (1910) 14 C W N 

1001=010 336. 

7. Nyo T. ilauDg Hla Bu. 1925 Rang 13= 
84 1 C 395=2 Rang 382. 

8. Abu Jafl.arv. Baghoindra Partab Sbahi, 1926 

Oudb 113=91 I C 258=2 OWN 826. 
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for mesne profits against a trespasser 
lies, even after a suit for possession, for 
a period anterior to the date of the in- 
stitutioif of the suit for possession, does 
not apply : 34 Cal 223 (5). After the 
tender or deposit the mortgagee still con. 
tinues as a mortgagee if be is in posses- 
sion; he does not become a trespasser. 
The only effect is that interest ceases to 
run and that a heavier burden in the 
matter of accounts is thrown on the 
mortgagee : Ss. 84 and 76, Cl. (b), T. P. 
Act. For these reasons, I hold that the 
first and second reasons givou by the 
learned Small Causa Court Judge are 
wrong. 

The third reason given by the learned 
Judge also does not appeal to me. In 
the passage of the judgment pronounced 
by the learned Subordinate Judge in 
Appeal No. 66 of 1934 which I have 
qouted above, there is a clear direction 
that the mortgagee is to have the profits 
of the land up to Augrahayan 1341 B. S.» 
without any question of bis being made 
liable to account for the same in future. 
I am not convinced that therein the 
learned Subordinate Judge bad violated 
any clear provision of law. He had 
jurisdiction to settle the rights of the 
parties in that suit and has settled it in 
the aforesaid manner. Even if he bad 
gone wrong on a point of law, which I do 
not say be has, his decision on the point 
is final between the parties. It is now! 
settled by a Full Bench of this Court 
and by the Judicial Committee of the 
Privy Council that an erroneous decision 
on a point of law is res judicata between 
the parties : 56 Cal 723 (9); 40 OWN 
289 UO). For this reason, I make this 
Rule absolute and discharge the decree 
passed by the Court below. The result is 
that the plaintiff’s suit is dismissed. The 
defendant must have bis costs of the 
Court below and of this Court. Hearing 
fee assessed at one gold mobur. 

v.b./b.k. Rule viade absol ute. 

0 Tarini Charan v, Kedat Nath, 1923 Cal 777 
=115 1 C 593=56 Cal 723=4S C L J 327 
(F B). 

10. Bindeswati Charan Singh v. Thakur Bag^ 
6wari Charan Singh, 1936 P C 46=160 I 0 
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to Touzi No. 1991 of the Midnapore Ool- 
lectorate. Suits Nos. 66 and 67 were 
heard together. The trial Judge held 
that the plaintiff was entitled to fair and 
equitable rent for the lands in question 
and fixed as fair rent Bs. 69.4-3 pies for 
the lands of Suit No. 66 and Bs. 74-3-10 
pies for those of Suit No. 67. The defen- 
dants appealed to the lower appellate 
Court and tlie learned District Judge 
has reduced the rent to Bs. 39-14-2 pies 
in Suit No. 66 and Bs. 40-5-4 pies in Suit 
No. 67. In Suit No. 7 of 1931 the trial 
Judge held that the plaintiff was entitled 
to fair and equitable rent settled and 
fixed Bs. 38-14-1 1/2 pies as fair rent. 
The plaintiff appealed to the lower ap- 
pellate Court. The defendants also filed 
cross- object ions. The cross-objections 
were dismissed, but the appeal was 
allowed in • part and the fair rent was 
assessed at Bs. 53-11-3 pies. Hence these 
second appeals. The plaintiff is the ap- 
pellant in S. A. Nos. 1721 and 1722 of 
1932 and 450 of 1933. The defendant 
has filed Second Appeals Nos. 1917 hnd 
1918 of 1932 and 905 of 1933. 

The point for determination in these 
appeals is whether the plaintiff is en- 
titled to have fair and equitable rent 
assessed for the lands in suit and, if so, 
for what amount. The facts which are 
relevant for the purposes of the present 
appeals are these : the disputed lauds 
are Choukidari Chakran lands. The 
plaintiff is the proprietor of estate to 
which the lauds appertain. The de- 
fendant is a Mokararidar in respect 
of these lands by virtue of some grants 
made by the predecessor in interest of 
the plaintiff in favour of bis predecessor 
in interest. The lands were resumed and 
were settled by the Collector under the 
Choukidari Act (Act 6 of 1870) with the 
plaintiff and his oo-sbavers whose share 
has ultimately vested in the plaintiff. 
The plaintiff after taking settlement 
from the Collector made new settlement 
of these lauds with certain persons. That 
tenant, defendant's predecessor in inter- 
est instituted certain suits against the 
proprietor for recovery of khas possession 
of these lands on the ground that they 
were Choukidari Chakran lands. In those 
suits khas possession was disallowed but 
the mokararidar right to recover rent 
from the tenants settled by the proprie- 
tor was declared. The present suits were 
'A4v*«te fthereupon instituted by the proprietor 

& V 4 
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Nasim Ali and Hendekson. JJ. 
Hrishikesh Law and anofker— Plain- 
tiffs— Appellaots. 

V. 

Satish Chandra Paul Srichandan 
Mari Defendant — Eespondent. 

Appeals Nos. 1721, 1722. 1917 and 1918 
of 1932 and 450 and 905 of 1933, Decided 
on 16th January 1936. from appellate 
decrees of Dist. Judge, Midnapore D/. 
26tb April 1932. 

Bengal Choukidari Act (6 of 1870) 

Choukidari Chakran lands-Mokaran grantt 
—Resumption of land* under Act 6 of 1871) 
and *eltling them with proprietor— Proprie- 
tor claiming fair and equitable rent Pe»b 
Kbash being included in jemn — Mekarari* 
dars given right to realiie Pe*b Kbaib— “-Pro* 
prietor can ask for fixing fair rent. 

The plaiotii! was the proprietor ot estate to 
which the Ohaukidail Ohakran lands apportam* 
The defendant was a Mokararidar in respect of 
these lands by Tirtuo of some grants made by 
the predecessor in interest of the plaintiff. The 
lands were resumed and were settled by the 
Collector under Ohoukidati Act 6 of 1870 with 
the plaiutiS. The plaintiff after taking settle* 
moDt from the Collector made new settlement 
of these lands with certain persons aud institu* 
ted suits for settlement of fair and equitable 
rent in respect of these lands. It was contended 
on behalf of the defendant that in the Mokarari 
grants in respect of the lands, the Pesh Rhas 
of Choukidari Ohakran lands was taken into 
consideration in fixing the jama of the mokarari 
and consequently the Zamindar U not en* 
titled to get any additional rent for the 
Chakran lands: 

Eeld: that the mere fact that Pesh Khas 
which was being paid by the Ghoukidars to the 
Zamlndars, was included in the jama and the 
Mokararidar was given the right to realise it 
from the Ghoukidars,) would not go to indicate 
that the Zamindar at the time of the grants 
gave up his right to get (air rent for these 
lands arising out of events which were not con* 
templated then. The grants do not take away 
the right of Zamindar to get fair and equitable 
rent for the disputed lands after they have 
been resumed : 1918 P C 85 and 1925 P C 226, 

[P 204 0 2] 

Narendra Krishna Basu. Naim Chan- 
dra Pal and Amarendra Narayan Bag- 
chi — for Appellants. 

Sarat Chandra Bose and Bijoy Kumar 
Bhattacharjee — for Respondent, 

Nasim Ali, J. — These six appeals 
arise out of three salts: Suits Nos. 66 
and 67 of 1929 and Suit No. 7 of 1931 of 
the First Court of the Subordinate JuAsp 
of Midnapore. Thej^^e 
assessment of fair^^qg^^le r 
respect of Sams', lan^ which 
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for settlement of fair and equitable rent 
in respect of these lands. 

I’our points wore raised in support of 
the appe:ils by the Mokraridar: (l) that 
tl^e disputed lands were in fact not 
Choukidari Chakran lands and ^ere never 
resumed: (2) that even if there was any 
resumption it was nob done under the 
Choukidari Act (Act 6 of 1S70); (3) that 
the plaintiff acquired no title whatsoever 
on the basis of settlement from the Col- 
lector as the disputed lands were nob in- 
cluded in the settlement; (-1) that assum- 
ing that there had been resumption of the 
disputed land under tho Choukidari Act 
and plaintiff acquired valid title to these 
lands by settlement from the Collector, 
the terms of the Mokarari grant precluded 
plaintiff from claiming any rent in addi- 
tion to what was fixed by the terms of 
the grant. There is no substance in the 
first two points. These questions were 
not put into issue and discussed in the 
Courts below. The learned Judge has 
rightly pointed out that the Mokararidar’s 
case throughout liad been that the re- 
sumption of the suit lands by the Collec- 
tor was under the Choukidari Act and in 
the previous litigation the Mokararidar 
succeeded on that basis. As regards the 
third point, much reliance was placed by 
the learned Advocate upon certain judg- 
ments in the previous suits. It is true 
that in the previous litigation plaintiff 
failed to prove that the settlement from 
the Collector covered the disputed lands. 
But it appears that the decision of the 
Court in the previous litigation was not 
based on this finding and the finding on 
this point was nob necessary for the pur- 
poses of that litigation. The decision in 
the previous litigation on the question 
whether the settlement by the Collector 
included the disputed lands or not can- 
not, therefore, operate as res-judicata in 
the present litigation. In this case, the 
trial Judge has come to the conclusion 
that the disputed lands were included in 
the settlement made by the Collector 
under the Choukidari Act. On appeal to 
the lower appellate Court, this finding 
does not appear to have been challenged. 
Under tlieso circumstances, I am unable 
to give effect to this contention. I now 
come to tliG fourth point. In 45 I A 162 
(l), Lord Buckmaster observed as fol- 
lows : 

1. Banjit Sinch v. Babadur SiDgh, 1918 P C 85 
=48 I C 202=45 I A 162=46 Cal 173 (P C). 


Jt does uot follow that because tho rights ori* 
ginally arose by virtue of a grant declared to be 
a contract within tho meaning of S. 51 (of the 
Choukidari Act VI of 1870) they arc therefore 
rights, coniractunl in the sense that the con* 
tract by its terms creates and regulates the per- 
sonal obligations and duties of the grantor in 
the circumstances that have arisen. At the 
time when tho patni grants wore made the re* 
sumption ol the Choukidari Chakran lands was 
not even contemplated, and the grant neces- 
sarily contains no reference whatever to the cir- 
cumstances that would arise and the relation* 
ships that would exist in tbo event of the Gov- 
ernment resuming possession. Upon resumption 
of such possession the rights of the Patnidar 
were those conferred on him by tbo estate and 
interest created by the putni leases, and it was 
these rights that wore kept alive by S. 51 of 
Act VI of 1870 of the Bengal Council. 

Again in 63 Cal 6 (2), it wae laid down 
that when Choukidari Chakran lands in- 
cluded ID a putni settlement have been 
resumed and transferred to the zamindar 
under Bengal Act VI of 1870, he is enti- 
tled to the payment of a fair and equit- 
able rent in respect thereof. It is con- 
tended on behalf of the tenant that in 
the Mokarari grants in respect of the 
lands of Suit Kos. 66 and 67, the Pesh 
Khash of tbo Choukidari Chakran lands 
was taken into consideration infixing the 
jama of the Mokarari inams, and con- 
sequently the zamindar is not entitled to 
got any additional rent for the Chakran 
lands. In these two cases the grants were 
made before the Choukidari Act. The 
parties to the contract could not possibly 
have contemplated the resumption of 
these lands under the Choukidari Act 
which was nob then even passed. The 
mere fact that Pesh Khash which was be- 
ing paid by the Cboukidars to the zamin- 
dars, was included in the jama and tbo 
Mokaridar was given the right to realise 
it from the Cboukidars, would not go to 
indicate that the zamindar at the time of 
the grants gave up his right to get fair 
rent for theso lands arising out o£ events 
which was not contemplated then. So 
far as the grant in Suit No. 7 of 1931 is 
concerned, Pesh Khash was admittedly not 
taken into consideration in settling the 
rent of the grant. Tho grants in all these 
cases, in my opinion, do nob take away 
the right of tho zamindar to get fair and 
equitable rent for the disputed lands after 
they have been resumed and the zamin- 
dar has been made liable to pay additional 
revenue for the same. I am, therefore. 


upendra Karayan Singh v. Narapat Singh, 
25 P 0 226=90 I 0 607=62 I A $56^68 Cal 
(P 0). 
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uoable to accept this ooateotion of the 
learoed Advocate. As regards the ap- 
peals by the landlord plaintiff, the only 
point raised by the learned Advocate is 
that the learned Jadge in settling fair and 
equitable rent has not correctly applied 
the principle applicable iasuch cases. It 
was contended that the learned Judge 
has wholly overlooked the principle that 
the assets of these lands should be fairly 
and equitably distributed between the 
landlord and the tenant. There may be 
some room for a criticism like this. But 
it appears to us that the landlord has got 
about 30 per cent, of the assets in suit 
No. 66, about 40 per cent, in suit No. 67 
of 1929 and about 48 per cent, in Suit No. 

7 of 1931. Under these circumstances, 
we are not prepared to interfere with the 
amount of rent settled by the learned 
Judge, The result therefore is that all 
the appeals are dismissed. The parties 
will bear their own costs in all these ap- 
peals. 

Henderson, J. — I agree. 

b.d./r.k. Appeals dismissed. 
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Special Bench 

Mukerji, Actg. C. J., Lort-Wiluams 
AND S. K. GHOSE, JJ. 

Id re, Raviesh Chandra Sen Gupta, a 
pleader, Patuakhali. 

Decided on 10th January 1936. 

(e)Legel Practitioners Act (1879), S. 6(n) 
—Meaning of word 'proper' and "to be" in 
S. 6(a)— Pleader has to do administrative 
work in connection with bis case and to 
appear as advocate — Court has power to 
control activities of pleader. 

The word 'proper* in 8. G (a) implies that 
apart iroin educational and other qualifications 
that may be insisted on, there may be other 
conditions laid down in order to entitle a 
person to be admitted as a Pleader; and the 
expression "to be" denotes that his continu- 
ance as a Pleader may be made dependent on 
such conditions. A Pleader in conducting the 
litigation for which his services are requisition- 
ed. has to do some administrative work arising 
out of the litigation in the offices of the Court 
and appears as advocate in the Court as well* 
in other words, he combines in his own person 
the two duties which are performed in England 
by Attorneys and Barristers. And it ia only 
in the fitness of things that the Court should 
be in a position to control his activities in such 
a way as would ensure the proper discharge of 
bis duties aa Pleader: 15 Cal 638, Ref. 

[P 207 C 2] 

(b) Legal Practitioner — Meaning of anv 
other cause in S, 13(f), Legal Practitioners 


Act-Cases of moral turpitude may come 
within S. 13(f)— Rules restricting pleader 
from engaging in trade, business, etc., are 
dictated by public policy and are in force in 
many provinces — New R. 951 of Calcutta 
High Court— Pleaders con engage in trade, 
business, etc., unless such occupation is 
derogatory and is likely to interfere with 
his professional duties — Making of such 
rules is within competence of High Court. 

C.vsos of moral turpitude unconnected with 
the discharge by a lei^al prictitionor of his pro- 
fessional duty may come within the expression 
‘any other reasonable cause;* yet, in the absence 
of definite rules to that cITeot, engagement in 
trade or business or other occupation, however 
derogatory to the dignity of • the profession or 
detrimental to the duo discharge of the duties 
of ft legal practitioner, would hardly come 
within the expression. But rules restricting 
the liberties of pleaders in these respects iiro 
dictated by public policy aui aro, in oue Conn 
or another, in force in other provinces as well. 
The now R. 951, Calcutta High Court, was 
framed with the objoctof softening the rigour of 
such rules as woro in existence before and it 
professes not to preclude Pleaders and Mukhte- 
ars while practising as such from holding any 
appointment, or engaging themselves in any 
occupation, trade or business unless such 
appointment occupation, trade or business 
should appear to be derogatory to a practi* 
sing member of the legal profession or is 
likely to interfere with the duo discharge 
of bis professional duties. Tbo provision in 
the rule as regards previous notice to the 
Court is a provisiou evidently made for the 
benefit of the practitioner himself, so that 
ho may not be in a state of uncertainty as to 
what the consoquonces of bis proposed action 
may be. The rule was certainly within the 
competence of the High Court to make: 

3/ad 512 {F B); 29 Cal 890 and 1922 P C 851, 
Ref. [P 207 C 2. P 208 0 1] 

(c) Legal Practitioners Act (1879). S. 13 (f) 
—New R. 953 of Calcutta High Court — 
Rule imposing fine in addition to suspension 
or dismissal of pleader— Fine cannot be im- 
posed by judicial authority — Provisions of 
fine inconsistent with Act and Rule is ultra 
vires. 

The fine prosoribod by R. 953 cannot bo 
realised as a fine imposed by the Court in a 
judicial proceeding. By that rule it was 
apparently intended that tbo fine would be 
imposed by the Court acting administratively, 
and further that it should provide an alter- 
native to the more rigorous penalty of suspen- 
sion or dismissal. There is however no process 
by which the fine can bo realised, except as a 
voluntary payment. But an -alternative to 
suspension and dismissal by way of penalty is 
not provided for in the Legal Practitioners Act 
and would not bo consistent with its provisions 
In fact R. 953 as it stands speaks of the fine as 
a liability In addition to the liability to sus- 
pension ot dismissal. Both liabilities would 
have to be enforced by the same authority viz 
by the Court in a judicial proceeding. Since 
thefine cannot be imposed as a jndioial fine 
the provision relating to it is ultra vires. 

[P 210 0 1, 2] 
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II. D. Bose, Sjiresh Ch. Talukdar, 
Naeicndra Xath Ghose and Bama Pro- 
sflHHd Sen Gupia — for the pleader. 

Sarat Charidra Basak — for the Crown. 

Mukerji, Ag. C. J. — Baba Eamesh 
Chandra Sen Gupta, a Pleader practising 
at Patuakhali in the District of Bakar- 
gani.wasou 22Dd September 1929 elected 
a Director of the Patnakbali Loan Office 
Limited, a Company incorporated under 
the Indian Companies Act, and has been 
acting as such Director from the date of 
his election. On 3rd February 1935 
be was also appointed Assistant Secretary 
of the said Company and in that capacity 
he receives an allowance of Es. 25 per 
month. Since 1929 he has been a mem- 
ber of the Committee of Management of 
the Patuakhali Urban Co-operative Bank 
Ltd., and also its Secretary; and in April 
1935 he has, in addition, been appointed 
its Insurance Director; but as regards 
any of these appointments no question 
arises now. It is his connection with the 
Patuakhali Loan Office Limited as a 
Director, and also as its Assistant Secte- 
tary, that has given rise to the present 
matter. The appointments in the Loan 
Office aforesaid having come to the notice 
of this Court, the following letter was 
eventually addressed by the Eegistrar of 
the .Appellate Side of this Court to the 
District Judge of Bakarganj on 20tb 
August 1935: 

Sir, 

With reference to the correspondence 
ending with vour Letter No. 3601-e. dated 6th 
augast 1935, ^bn Bamesh Chandra Sen 
Gupta, Pleader, I’.^tuakhali, has been acting ag 
a Director of the Patuakh.ili Loan Office Ltd., 
since 22nd September 1929, and as Assistant 
Secretary of the said concern since 3rd Febru- 
ary 1935, I am directed to say that it appears 
that he has infringed the old B. 27, Chap. 11, 
(revised). Vol. 1 of tho Court’a General Rules 
and Circular Orders, Civil, in not bringing duly 
to tho notice of the Court the fact of hU accept- 
ance of the first appointment, and has also 
infringed the new R. -.'7. ibid in not informing 
the Court of bis intontion to accept the sMond 
appointment before be accepted it. I am, there- 
fore, to request that yon will be so good as to 
call upon him to show cause why he ^onld 
not be dealt with nnder the new R. 29, ibid 
read with the note thereto, and a fine imposed 
on him thereunder as a condition precedent to 
bis being allowed to practise as a pleader. 

Pursuant to a notice issued on him as 
required by the letter aforesaid the 
Pleader had appeared in this Court end 
has shown cause. As the letter speaks 
of old Aud new rules, it is necessary to 


see what they are. In 1884 certain 
rules ^ere enacted and they were since 
then embodied in the Court’s General 
Rules aod Circular Orders, Vol. 1, Cb. 11, 

where they appeared as the followiug: 

31. Any person who shall hold any appoint* 
ment under GoveromeDt or shall carry on any 
trade or other business, at the time of bis 
application for admission as a Pleader or 
Muktear. shall state the fact in bis application 
for admission; and the High Court may refuse 
to admit such person, or may pass such orders 
thereon as it thinks proper. 

32. Any person who. haying been admitted 

as a pleader or ^fuktear. shall accept any 
appointment under Government, or shall enter 
into any trade or other business, shall give 
notice thereof to the High Court who may 
thereupon suspend such Pleader or Mukbtear 
from practice or pass such orders as the said 
Court may think nt. • • • • 

34. Any Tvilful violation of any of the above 
Kales shall subject a Pleader or Muktear to 
suspension or dismissal. 

By February 1934 the Rules of Ch. 11 
had uudergooe some alterations and 
additioDS: but for our preseut purposes, 
it would be suMcieot to state that Rr. 31, 
32 and 34 appeared as Rr. 26, 27 aud 29 
respectively. The Rules as they stood 
then are the old rules referred to in the 
latter. Id July 1934 the Rules were 


again revised and the form they then 
took will appear from the following 
Rr. 950, 951 and 953 as they have been 
published iu the New Edition of the 
Courts General Rules and Circular 
Orders, Civil, and which correspond 
respectively to Rr. 26, 27 and 29. These 
revised rules are tho new rules referred 
to in tho letter. They run as follows: 

960. .^ny person who shall bold any appointment 
or be engaged in any occupation, trade or busi* 
ness, at the time of his application for admis* 
sioo as a Pleader or Muktear, shall state tbe 
fact in his application for admission ; and the 
High Court may refuse to admit such person 
or may pass such other orders on It as it thinks 
proper. 951. Pleaders and Muktears <ball not, 
^bile practising as such, bo debarred thereby 

from boldingany appointment or engaging them* 

selves inany occupation trade or business, but 
a person who having been admitted as ft plea* 
der or Muktear intends to accept an engage* 
ment or engage himself in an occupation, trade 
or business, shall, prior to accepting such ap- 
pointment or so engaging himself, by letter ad- 
dressed to the Registrar, inform tho High Conrt 
through tho District Judge or the Chief Judge, 
Court of Small Causes, Calcutta, as the case 
may be, of his intention and shall state whe- 
ther or not ho pravs for leave to su spend 
tice as a Pleader or Muktear, and tbe HigU 
Court may either grant such leave or may, » 
each appointment, occupation, trade or busy 
ness shall appear to be derogaUry to ^ 

Ingincmber of the legal profession or likely to 

Interfere with the dischaige of his professional 
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duties as a Pleader or JIuktear require him to 

suspend practice while holding such 

ment or so engaged, or may make sacn otbe 

order or orders as may seem fit. 

The intimation provided for by tnis 
rule shall be given by Muktears if any. prac- 
tising in tho Court of the Presidency ,^lagls- 
trate through the Chief Presidency Magistrate, 

Calcutta. . 

• • • 

953 Any wilful violation of Rr. 950 and 951 
shall render the Pleader or Mubhtear concerned 
liable to a fine which shall not in any case be 
less than Bs. 50 and mayalso render him liable, 
in addition, to suspension or dismissal. 

This Rule shall also apply to such in- 
fringements of Rr. 950 and 951 as they stood 
prior to the publication of these Rules in the 
local Ofiicial Gazette, as may have been or may 
thereafter be brought to the notice of the 
Court. 

Put quite shortly, the charge against 
the pleader is that he has infringed old 

R. 27 by not bringing to the notice of tho 
Court the fact of bis acceptance of office 
as Director since 22Dd September 1939, 
and that be had also infringed new B. 2? 
by Dotinforming the Court of hisintentioD 
to accept the office of Assistant Secretary 
before be accepted it on 3rd February 
1935. The first oontention urged on be- 
half of the pleader is that B. 95I=new 
B. 27 of July 1934 and its predecessors, 
namely B. 33 of 1884 as well as old B. 27 
of February 1934 are all ultra vires. The 
argument in this connexion is that under 

S. 6, Legal Practitioners Act (18 of 
1879) the High Conrt is competent to 
frame rules relating to the qualifications, 
admission and certificates of Pleaders 
Cl. (a), the fee to be paid for their exa- 
minatioQ and admission Cl. (o), and their 
snspensioQ and dismissal Cl. (d) : that 
after a pleader has been admitted the 
renewal of his certificate is governed by 
8. 7 of the Act ; and that while holding 
a certificate his suspension or dismissal 
is reflated by Ss. 12 and 13 of the Act 
and in no other manner. In other words, 
it is argned that though the High Court 
can lay down tests or requirements to be 
fulfilled by a person to entitle him to be 
admitted as a pleader, yet once these 
tests or requirements are fulfilled there 
can be no rules framed by the High 
Court suspending or dismissing him from 
practice while the certificate issued to him 
is in force, hnt the question of renewal 
of his certificate and the question whe- 
ther he should be dismissed or suspended 
ate questions which have to be dealt with 
under Ss. 12 and 13 of the Act and that 
no rules can be framed by the High 
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Court of the nature of the Buies io ques- 
tion. It has been complained that the 
Buies, such as they are, lay down a re- 
striction whicli is wholly unwarranted 
and contemplate an enquiry of an inqui- 
sitorial character which is to be depre- 
cated. The oontention in our opinion is 
not well founded. In the first place, it 
overlooks the words 'proper' and to be 
appearing in Cl. (a), S. 6. The former 
word implies that apart from educational 
and other qualifications that may be 
insisted on, there may be other conditions 
laid down in order to entitle a person 
to be admitted as a pleader ; and the 
latter expression denotes that his con- 
tinuance as a pleader may be made cle. 
pendent on such conditions. A Pleader 
in conducting the litigation for which 
his services are requisitioned, has to do 
some administrative work arising out of 
the litigation io the offices of the Court 
and appears as advocate in the Court as 
well ; in other words, he combines in bis 
own person the two duties which are 
performed in England by Attorneys and 
Barristers: 15 Cal 638 (l). And it is only 
io the fitness of things that the Court 
should be in a position to control his 
activities in such a way as would ensure 
the proper discharge of his duties as 
Pleader. Nextly, to give effect to the con- 
tention would land us in this absurdity, 
that even if a person fulfils all the require- 
ments on the day that he is admitted, he 
may make himself thoroughly ineligible 
the next day and will continue with im- 
punity to practise as a Pleader until the 
question of renewal of his certificate 
arises, which will ordinarily arise only at 
the expiry of each year and not oftener. 

Moreover though Cl. (f), S. 13 of the 
-Act need not be read ejusdem generis with 
the other clauses of the section : 29 Cal 
890 (2), 49 Cal 845 (3) and cases of moral 
turpitude unconnected with the discharge 
by a legal practitioner of his professional 
duty may come within the expression 
any other reasonable cause,' yet in the 
absence of definite rules to that effect, 
engagement io trade or business or other 
occupation, however derogatory to the 
dignity of the profession or detrimental 

^ ^ 15*C ™638^' Khoda Bux Khan, (1888) 

Oanesh y. Secretary of State. 1921 

^0^351—69 I 0 867=49 1 A 819=49 Oal 845 
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to tho discbars© of the duties of a legal 
practitioner, would hardly come within 
the expression. 

Kutes restricting the liberties of 
Pleaders in this respect are dictated by 
public policy and are in one form or 
another, in force in some of the other 
provinces as well. As far as I have been 
able to ascertain there are such rules in 
• Madras, Patna, N. W. Provinces, Punjab 
^and the N. W. Frontier Provinces. And 
in the Madras Full Bench decision in 
37 Mad 238 (4) at pp. 257-258 some of 
\the rules there in force are referred to. 
The new R. 951 was framed with the 
object of softening the rigour of such rules 
as were in existence before, and it pro- 
[tesses not to preclude Pleaders and Mukh- 
tears while practising as such from 
bolding any appointment or engaging 
•themselves in any occupation, trade or 
ibusiness, unless such appointment, occupa- 
tion, trade or business should appear to 
ibe derogatory to a practising member of 
the legal profession or is likely to inter- 
fere with the due discharge of bis pro- 
fessional duties. The provision in the 
rule as regards previous notice to the 
Court is a provision evidently made for 
the benefit of the practitioner himself, 
so that he may not be in a state of un- 
certainty as to what the consequences of 
his proposed action may be. I am clearly 
of opinion that the rule was entirely 
within the competence of the High Court 
;tomake. It has been contended next that E. 
U53, corresponding to old and new R. 29, 
in so far as it provides a peonalty in the 
shape of a fine is ultra vires. It is obvious 
that this provision was also intended to 
operate for the benefit of the delinquent 
practitioner wlio under Rr. 32 and 34 of 
1884, was liable to suspension or dismis- 
sal. Though that is so, yet what we 
have to consider is whether such a 
provision is permissible. S. 6 of the 
Act enables the High Court to make 
rules consistent with the Act as to the 
suspension and dismissal of the Pleader 
[Cl. (d),] and say nothing about imposing 
a penalty in the shape of a fine. Fine 
it is really not, though the word itself is 
used in tho rule. It is, as stated in the 
notice, the imposition of a condition pre- 
cedent, namely the payment of a sum of 
money, the fulfilment of which is de- 

4 Muni Rcd<Ji v. Venkata Row, 1914 Mad 512— 
' 17 I 0 511=13 Cc L J 800=37 Mad 238=23 
UhJ 117 (F B). 


manded by the rule to enable the Pleader 
to resume his practice. It is also to be 
noted that there is no provision in the 
Act or anywhere elso under which the 
amount may be realised, unless it is 
voluntarily paid by the Pleader himself. 
Even then, the question is whether it is 
competent to the High Court to impose 
a condition of this description by framing 
a rule under its powers under S. 6 of the 
Act. It has been argued on behalf of the 
Government that when S. 6 gives the 
High Court power to “make rules con- 
sistent with the Act as to the following 
matters (namely) the suspension and 
dismissal*' etc. it authorises the High 
Court to make a rule which has only this 
effect: that unless a certain condition 
namely as to the payment is compUed 
with, the pleader remains suspended. This 
is a very ingenious argument and is per- 
haps the only way in which the provision 
can be sought to be justified. But the 
difficulty in accepting this argument is, in 
my opinion, overwhelming. 

In the first place, call it by whatever 
name, it is to all intents and purposes a 
penalty for a breach of a rule and nothing 
else, and the intention is that on this 
payment the breach is to be condoned; 
and regarded in that light, it means to 
create an offence in the shape of a mis- 
conduct and provides for a penalty, which 
are unknown to the Act itself. Nextly, 
regarded as a condition, it is iu my 
opinion, an unjustifiable and unreasonable 
one ; because although the holding of an 
appointment or the engaging in an occu- 
pation, trade or business may be deroga- 
tory to the dignity of the profession or 
detrimental to :tbe due discharge of 
professional duties and so may be justly 
punished with suspension or dismissal, 
it is impossible to think of mere omission 
to give previous notice of the fact that an 
employment would be accepted or an 
occupation, trade or business would be 
engaged in. however unexceptionable they 
may be in their character, would attract 
the operation of such a condition. Thirdly 
the enforcement of the rule would, in my 
opinion be impossible, in view of the pro- 
visions of the Act. I am of opinion that 
as regards a Pleader who holds a license 
to practise as such, noorder of suspension 
or dismissal can be made except by ® 
Court itself and except as a result ot a 
judicial proceeding contemplated and pro- 
vided for by the Act itself. 
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If it i8 a case of first enrolment or 
of renewal of certificate, the posu 
tion is different, the administrative 
machinery of the Court being competent 
to deal with it in respect of a^y^such 
oases as covered by the Act or the Rules. 

Possibly also in cases where the pleader 

himself applies for suspension the matter 
need not come before the Court as a judi- 
cial matter. But in cases of the present 
description, I do not see how an order of 
SQspaasiOD or disoaissal can bo mado 
otherwise than under Cl. (Or S. 13 of the 
Act, and unless it be held that non-com- 
pliance with Rules framed by the Court 
in this respect is a misconduct and is a 
reasonable cause within the meaning of 
that clause. As observed by Hill, J., in 
tbs Full Bench decision of this Court in 
29 Cal 890 (2), there is no other machi- 
nery provided for the dismissal and 
suspension of pleaders and mukhtears 
than that which is prescribed by the 
Act. And it is perfectly clear that no 
imposition of a condition of the present 
nature, and nothing else than suspension 
or dismissal would be permissible under 
the Act itself. It follows, therefore, that 
such action as has to be taken cannot be 
taken as an administrative measure. In 
my judgment, therefore, for the breaches 
specified in the notice issued on the 
pleader, the only proceedings that may 
be taken against him are proceedings 
under S. 13, Cl. (f) of the Act. The view 
I take receives support from the decision 
of the Full Bench in 37 Mad 236 (^l), in 
which it was held that a pleader who 
engages himself in a trade but does not 
intimate the same to the Court as re. 
quired by a Rule framed by the Madras 
High Court is guilty of misconduct within 
the meaning of S. 13 of the Act. 

We therefore come to the question of 
the merits of the case in order to have to 
consider whether any such proceedings 
should be taken. On the notice as issued 
such proceedings obviously cannot be 
taken. So far as the facts are concerned, 
it seems to me that old R. 27 was vio- 
lated because the pleader did not give 
the required notice on accepting office as 
Director to the Patuakhali Loan Office 
Limited on 22nd September 1929. The 
Word business ” is quite a comprehen- 
sive word and it should be noted that 
the Rule does not speak of a business 
carried on for the benefit of the pleader 
himself. It is also clear, to my mind 
1936 C/27 & 28 


that new R. 27 was violated because no 
previous intimation to the Court was 
given by him as regards his appointment 
as Assistant Secretary to the said Loan 
Office which he took up on 3rd Feb- 
ruary 1935. So far as the former ap- 
pointment is concerned, however, it does 
appear that there was a genuine doubt 
in the mind of the pleader as to whether 
by being a Director, he had entered into 
a business within the meaning of the 
Rule. And as regards the second appoint- 
ment, it is clear upon the papers before 
us that this new Rule was not sufficiently 
known to the public at the relevant date 
and that the pleader, on coming to know 
of it, communicated with the Court as 
early as possible. I am unable to hold, 
therefore, that there was any such wil- 
ful violation of the Rules as would merit 
action under the Act. I am also of opin- 
ion that the pleader’s connexion with 
the Loan Office, such as it is, is neither 
derogatory to the dignity of a practising 
lawyer nor likely to interfere with his 
duties as such to any appreciable extent, 
and so no further action need be taken 
in respect of the matter. The notice 
issued on the pleader is discharged. 
Lort-Williams, J. — I agree. 

S. K. Ghose, J. — I am in agreement 
with the judgment of Mukberji, J., and 
1 may add a few words with regard to 
the question whether R. 953 correspond- 
ing to the old and new R. 29, in so far 
as it prescribes a fine, is ultra vires. 
I have no doubt that the High Court 
has the power to make a Rule requiring 
a person, who has been admitted as a 
pleader or mukhtear, to notify the High 
Court of his intention to accept an en- 
gagement or engage himself in an occupa- 
tion, trade, or business. Such a Rule is 
perfectly consistent with the Legal Practi- 
tioners’ Act and comes under Cl. (a), S. 6. 
The argument, that once a certificate 
has been issued under S. 7 the Court 
cannot do anything until the expiration 
of the period of the certificate does not 
impress me at all. It is for the Court to 
Judge whether a person is a "proper 
person to be” a pleader, &o., and this 
refers not merely to the time of admis- 
Sion, but also to the period of continu- 
ance as pleader i. e. the period of the 
certificate! otherwise "suspension and 
dismissal ” would be meaningless. This 
IS consistent with the decision of the 
Full Bench in 29 Cal 890 (2), and so far 
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as I know, it is in accordance with the 
rules made by other High Courts in 
India. If then the Court has the power 
to make a rule requiring a person, who 
has already been admitted as pleader, to 
give notice of his intention to engage in 
some other occupation, the Court surely 
has the power to enforce such a rule by 
providing a penalty. Otherwise a per- 
son wilfully omitting to give notice would 
be in no worse position than one giving 
notice. S. 13 provides for suspension 
and dismissal, and consistently therewith 
the Court may make rules under Cl. (d), 
S. 6. Such rules would have the force 
of law and be enforced in a judicial pro- 
ceeding. Omission to give notice may 
itself make the pleader liable under S. 13, 
as pointed out bytSankaran Nair, J., in 
37 Mad 238 (4) at p. 265. 


It is here that the provision as to 6ne 
in the new B. 953 has troubled me. Apart 
from the fines prescribed by way of 
penalties under Chap. 7, S. 16 of the Act 
specifically empowers the Court to im- 
pose a fine for infriogemeut of rules, and 
such fine may be recovered as if it bad 
been imposed in the exercise of the High 
Court’s ordinary original criminal juris- 
diction. This section relates only to 
mukbtears on the appellate side of the 
High Court. But in the case of pleaders, 
the provision as to fine is absent. No 
doubt under the Legal Practitioners’ Act 
the Court acts in many matters in an 
administrative or disciplinaiy capacity as 
was pointed out by Dawson Miller, C. J., 
in 1 Pat 590 (5). In the connected case, 
1 Pat 104 (6) at p. 138, it was pointed 
out that proceedings relating to the ad- 
mission of pleaders are administrative 
and not judicial. In the rules on the 
appellate side of this Court, vide B. 6(d), 
the Judge in the English Department is 
empowered to pass orders on applications 
and routine, references connected with 
the admission and enrolment of pleaders 
and muktears. But the imposition of a 
fine cannot be administrative and the 
fine prescribed by B. 953 cannot be rea- 
lised as a fine imposed by the Court in 
a judicial proceeding. By that rule it 
was apparently intended that the fine 
would be imposed by the Court acting 
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administratively, and further that it 
should provide an alternative tothemore 
rigorous penalty of suspension or dismis- 
sal. There is however no process by 
which the fine can be realised, except as 
a voluntary payment. The Begistrar in 
bis letter dated 20th August 1933 speaka 
of it as a conditiou precedent to the 
pleader being allowed to practise. But 
it seems to me that an alternative to- 
suspension and dismissal by way of 
penalty is not provided for in the Act 
and would not be consistent with ita 
provisions. In fact B. 953, as it stands, 
speaks of the fine as a liability in addi- 
tion to the liability to suspension or dis- 
missal. Both liabilities would have to 
be enforced by the same authority, viz. 
by the Court in a judicial proceeding. 
Since the fine cannot be imposed as a 
judicial fine it seems to mo that the 
provision relating to it is ultra vires. 

B.D./R.K. Notice discharged. 
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Nasim Ali and Henderson, JJ. 

Hemendra Nath Roy Chotvdhary — 
Petitioner. 

v. 

East Bengal Commercial Bank^Myrnen^ 
singh and of^ifr5“Opposite Parties. 

Civil Buie No. 1582 of 1935. Decided 
on 30th January 1936, from order of Sub- 
Judge, 3rd Court, Mymensigh, D/- 4th 
November 1935. 

Civil P. C. (1908), S. 73— Decree as heir 
and in personal capacity are against same 
judgment deb tor. 

If one decree is obtained against a man as 
beir of a deceased person, and another decree 
against him in bis personal capacity, the two 
decrees are against tbe same judgmont-debtors 
vrithin the meaning of S. 78 i 25 Bom 494; 33 
Mad 405 and 1930 Cal 454, FoU.\ 2SA112S\. 
1914 L B 191; 1919 Oudh 326 and 1920 Mad 403, 
Dissent; 1915 Cal 658, Ref. (P 211 0 1; P 212 0 1] 

Atul Chandra Gupta and Gunendra 
Krishna Ghose^lot Petitioner. 

Amarendra Nath Bose^ Bwijendra 
Krishna Dull, Prajulla Chandra Nag 
and Bansori Lai Sarkar for Opposite 
Parties. 

Nasim All. J— Tbe petitioner and 
opposite parties 6 and 7 obtained certain 
money decrees against opposite parties A 
to 5 personally. Opposite party 1 sued 
them for a debt incurred by their father 



1936 Hemesdra Nath v 

Prosauna Krishna Saha and obtained a 
decree against them on IStb Febniary 
1935 In execution of the decree certam 
properties belonging to Prosanna Kumar 
have been sold. The petitioner and 
opposite parties 6 and 7 applied for rate- 
able distribution of the same proceeds 

under S. 73. Civil P. C. The learned 
Subordinate Judge has rejected these 
applications. This rule was tl^reupoo 
obtained by the petitioner. Opposite 
party 1 opposed this rule, while oppo- 
site parties 6 and 7 supported the rule. 
The learned Subordinate Judge has re- 
jected the application under S. 73 on the 
ground that the judgment-debtors in the 
decree obtained by opposite party 1 are 
not the same as in the decree obtained 
by the petitioner and opposite parties 6 
and 7. 


Now judgment-debtor means any per- 
son against whom a decree has been 
passed: S. 2, Cl. 10, Civil P. C. The 
word ''person” has not been defined in 
the Code. The definition of "person” in 
the General Clauses Act (Act 10 of 1897) 
throws no light on the present question. 
Person in law does not simply mean a 
human being. There may be persons in 
law who are not human beings, e. g., a 
Joint Stock Company or a Munioipal 
Corporation. Again a human being may 
have a double personality. He may be 
one mao but two persons in the eyes of 
the law. In order to give a man double 
personality, he must possess two different 
capacities so that in one capacity he may 
have legal relations with himself in bis 
other capacity (Salmond’s Jurisprudence, 
p. 278, Edn. 5). It is argued on behalf 
of opposite party 1 that if one decree is 
obtained against a mao as heir of a 
deceased person and another decree 
against him in his personal capacity, the 
two decrees are not against the same 
judgment-debtors within the meaning of 
S. 73, Civil P. C. This contention is 
based on a ruling of the Allahabad High 
Court in 26 All 28 (1), in which it was 
held that a decree obtained against a 
man as heir of a deceased person is 
different from a decree against him in his 
personal capacity, and the two decrees 
are not against the same judgment-debtor 
within the meaning of S. 295 of the Code 
of 1882. This ruling was followed in 
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21 I C 476 (2), 1919 Oudh 326 (3) and 

1920 Mad 403 (4). , ^ . 

The principle underlying the decision 
of the Allahabad High Court is that the 
assets of a deceased person are liable in 
the first place to satisfy the debts of the 
deceased and, subject thereto, belong to 
the heir inasmuch as the debts constitute 
a general charge upon the assets although 
such a general charge would not defeat a 
bona fide purchaser or mortgagee from 
the heir. It was observed in that case 
that it would be inequitable to make one 
man's property pay the debt of another. 
It appears therefore that the nature of 
the liability under the decree was taken 
as one of the essential conditions for the 
application of S. 295 of the old Code. In 
the Code of 1908 for the words "decrees 
for money” "the decrees for the payment 
of money passed" have been substituted. 
Now the provisions of S. 73 of the Code 
which have replaced S. 295 bearing on 
the question before me are as follows: 

Where assets are held by a Court and more 
persons than one have, before the receipt of 
such assets, made application to the Conrt for 
execution of decrees for the payment of money 
passed against the same judgment-debtor and 
have not obtained satisfaction thereof, the 
assets after deducting the costs of reali^lion 
shall be distributed among all such persons. 

In 42 Cal 1 (5) this Court observed : 

It is essential for the application of the 
section that the decree should have been passed 
against the same judgment-debtor. This has 
been made clear l^yond possibility of dispute 
by the introduction of the word “passed" 
which did not find a place in S. 295 of the Code 
of 1882. 

In 25 Bom 494 (6), Jenkins, C. J., ob- 
served: 

It is useless to speculate as to any other test 
than that which the section (295 of the Code of 
1882) itself provides and that test is stated in 
the plainest terms. So far as the present case 
goes, it is enough to say that the money decrees 
must be against the same judgment-debtor. 
Here however one decree is against Bhati 
Babaji Jangam and the other is against bis son 
Eashinatb. It is true that the second decree 
is expressed to be against Bhau Babaji Jangam, 
deceased by his son Kashinath, but this in- 
correct mode of expression can make no differ- 


1. Bholanath v. Maqbnl-un-nissa, (1903) 26 All 
28=1903 A W N 184. ’ 


2. Toola Ram v. Abdul Gafor, 1914 L B 191= 

24 I 0 476. 

3. Munshi Lai v. S. Mohammad Amir Hirza 
Beg. 1919 Oudh 326=52 I 0 305=22 0 G 
194. 

4. AMnlla v. Abdul Latif Sahib, 1920 Mad 403 
=67 I 0 854=89 M L J 91. 

5. Balmer Lawrie & Oo. v. Jadunath Baneriee, 

1915 Cal 668=27 I C 644=42 Cal 1=19 
OWN 1202. 

6. Govind Abaji v. Vinayak, (1901) 25 Bom 494= 

3 Bom L R 407. 
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ence. It is due to the erroneous practice which 
prevails in the raotussil Courts of the Presi* 
doncf according to which a dead man is ex* 
pressed to be a party to a suit by his heir. . . . 
A dead man cannot be a party to a suit. It 
cannot too in this case make any difference 
that tbo decree is expressed further to be 
"against the deceased’s estate:" that does not 
make Bbau, a judgment'debtor in respect of a 
decree in a suit commenced after his death. 
The interpretation of judgment'debtor in S. 2 
and the phraseology of S. 23i (8. 50 of the Code 
of 1906) of the Civil Procedure Code leave no 
doubt on the point. 

In the same case Chandavarkar» 
has observed that ''S. 295 does not make 
the nature of liability under the decrees 
contemplated by it one of the essential 
conditions for the application of the 
section/* In 33 Mad 465 (7) it was laid 
down that the decree against the legal 
representatives of a deceased person is 
not against the estate of the deceased 
but the legal representatives are judg- 
ment-debtors within the meaning of 
S. 295. In 1930 Cal 454 (8), Ran- 
kin, C. J.| followed these rulings. The 
decree obtained by opposite party 1, the 
judgment-debtors, are described as ^fol- 
lows: on the death of Prosonna Kumar 
Saba his sons and heirs, Sureodra 
Narayan Saha, XJpendra Narayan Saba, 
Jatindra Narayan Saha and Narendra 
Narayan Saha. In the other decree 
the same men are mentioned without 
the words '*on the death of Prosonna 
Kumar Saba, his sons and heirs/’ All 
the decrees in this case are against the 
same man. The judgment-debtors in the 
decree obtained by opposite party 1 can 
be said to be different from those in other 
decrees only on the principle that Pro- 
sonna Kumar Saha or his estate is judg- 
ment-debtor in the decree of opposite 
party 1. In view of the principle laid 
down in 25 Bom. 494 (6), 33 Mad 465 (7) 
and 1930 Cal 454 (8), I am nob prepared 
to hold that the judgment-debtors in the 
decree of opposite party 1 are different 
from those in the decrees obtained by 
the petitioner and opposite parties 6 
and 7. They are the same judgment- 
debtors within the meaning of 8. 73 of 
the Code. The rule is therefore made 
absolute with costs to be paid to the 
petitioner by opposite party 1. The order 
of the learned Subordinate Judge reject- 
ing the ap plications of the petitioner and 

7 SrioivaB Aiyangar v. Kanthimathl Ammal, 

(1910) 33 Mad 465=5 I 0 917. 

8 Jahar Lai Saha v. Lalita Suadari Dassi, 

1930 Cal 454=130 I 0 227=34 OWN 294. 


opposite parties 6 and 7 are set aside. 
The learned Subordinate Judge is directed 
to distribute the assets rateably amongst 
the petitioner and opposite parties 4, 6 
and 7 according to law. The hearing- 
fee is assessed at 3 gold moburs. 

Henderson, J. — I agree. 

V.B./R.K. Rule made absolute. 
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McNair, J. 

In the matter of Girisk Chandra Seal, 

Suits Nos. 154 of 1927 and 143 of 1928, 
Decided on l8bh November 1935. 

(a) Presidency Towns Insolvency Act(1909), 
S. 55 — Onus is on Official Assignee. 

The ODUS lies on the Official Assiguee to prove 
that the traosactions were not made in good 
faith and for valuable consideration : 1931 P 0 
75, Foil. [P 214 0 21 

(b) Registration— Transfer which ought to 
be registered in Book 1 registered in Book IV 
bona fide— Transfer is not invalidated. 

Where a transfer which ought to be register* 
ed in Book I is registered in Book IV but done 
80 bona fide, the transfer is not invalidated by 
such error in registration: 1935 P 0 165, Foil. 

[P 214 C 2] 

^ (c) Insolvency — Transfer before insol- 
vency held to be void on application of Offi- 
cial Assignee— Transfer by transferee after 
adjudication is void even if subsequent trans- 
feree acts bona fide (OlAter). 

Obiter. a transfer by an insolvent 
prior to adjudication Is held to be void on the 
application of the Official Assignee, a subsequent 
transfer by such transferee is also void even if 
the subsequent transferee acts bona fide : In re 
Hart, Ex parte Qretn, (1912) 3 S B 6 and In re 
Gtt»s6ottr^.(l920) 2 ZB 426, Eel on. [P 214 0 2) 

(d) Presidency Towns Insolvency Act (1909), 
S. 55 — Official Assignee should be scru- 
pulously accurate in statements he makes 

{Obiter). . \ L I 

Obiter. Official Assignee who seeks to set 
aside transfers on ground that they are not 
bona fide should be scrupulously accurate m 
the statements by which he hopes to establish 
his title. CP 215 0 1] 

B. G. Ghose and N. G. Ghatterjee—loT 
Official Assignee. 

J. N. Majuvidar, Sambhu Banerjee, 
D. N. Sinha and B. N. Bhattacharjee— 
for different parties. 

Order. — Two applications have been 
made by the Official Assignee to set aside a 
series of transactions by which the insol- 
vents Manindra Chandra Seal and Girisb 
Chandra Seal have parted with property, 
as the Official Assignee contends, in de- 
fraud of their creditors. The questions 
for determination in each application are 
similar and it has been agreed that this 
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terest in the jewellery issaid tobelargely 
of the consideration which the 
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jaagmenb shall control the rights of the 
parties in both cases. The insolvents 
Manindra and Girish are two of the sons 
of Durgadas Seal who died in September 
1925 leaving seven sons. By his will dated 
28th April 1924. Durgadas appointed nis 
sons Ashutosh and Umesh as his execu- 
tors. The only other son who is remotely 
concerned with these transactions is 
named Jadab. Durgadas died l^th 
September 1925 having made a will dated 
28th April 1924 under which each of the 
insolvents Manindra and Girish became 
entitled to a one-eighth share in the rest 
and residue of his father's estate. In 
order to appreciate the extent of their 
interest in that estate it is necessary to 
refer shortly to the earlier history of the 
family. In 1866 Madhnb Chandra Seal 
died after dedicating by will his property 
in Madan Dutt Lane. In 1884 Madhub’s 
nephew Kalidas dedicated properties 
nnmbered 100tol05,Bowbazar Street, as 
an addition to the earlier bequest but 
confined the shebaitship of the endow- 
ment to bis direct descendants. Liti- 
gation ensued between the rival branches 
of the family and it is contended that in 
the result the Bowbazar properties have 
been declared to be secular and each of 
the insolvents is entitled to a l/16th 
share therein. The insolvent’s father 
Durgadas was a son of Kalidas. The in. 
terests to which the insolvents become 
entitled under their father's will fall into 
three categories; 

(1) Jewellery. 

(2) A share in half the residue. 

(3) A life estate in certain property. 

Durgadas died in September 1932. 

The insolvent Manindra, on 29th April 
1927, assigned his right to the jewellery to 
Gour Chand Mulliok for Rs. 1,800. The 
insolvent Girish, on 2nd May 1927, assign- 
ed bis share in the jewellery to Gour 
Chand Mulliok for Rs. 1,700. The Official 
Assignee contends that Gour was a per- 
son who made it bis business to prey on 
the sons of wealthy parents, to lead them 
into a dissolute life, to advance them the 
money to indulge in dissipation and to 
induce them to part with their patrimony 
on ruinous terms in order to repay his 
advances. The acquisition of their inte- 
rest in the jewellery to which they were 
entitled under their father’s will was, soit 
18 contended, the first step in the acqui 
sition by Court of the insolvent’s pro. 
petty. The value of the insolvent's in- 


in excess v* . , 

insolvents are alleged to have received. 
On 4th May 1927, Manindra, and on lltb 
May 1927 Girish, assigned their respec- 
tive interests in the rest and residue of 
their father's estate to Gour Chand Mul- 
lick for Rs. 1.000 each. The Official As- 
signee alleges that in each case the consi- 
deration was grossly inadequate even if 
it was in fact paid which he denies. 
Manindra. on 28th May 1927, mortgaged 
his life interest in his father's estate to 
Gour for Rs. 15,000. The payment of the 
alleged consideration is denied. Girish 
was adjudicated an insolvent on 3rd 
August 1927 and Manindra on 13th July 
1928. By March 1930 Gour had obtained 
in all a 6 annas share in the estate of 
Durgadas, for he bought the two annas 
share of Jadub Chandra Seal through 
Fhani Lai Mulliok. 

This 6 annas share Gour sold on 17th 
March 1930 to Umesh Chandra Seal for 
an alleged consideration of Rs. 10,000 in 
cash and Rs. 37 ,000. secured by a mortgage 
on the premises conveyed and on Umesh’s 
4 annas share in the residuary estate of 
Durgadas. On 29th March 1930 the Offi. 
oial Assignee advertised the sale of 
Manindra’s interest in the Bowbazar 
Street property, whereupon Gour and 
Umesh both objected on the ground that 
the insolvent’s interest in that property 
had ceased. Gour and Umesh were then 
examined under S. 36, Presidency Towns 
Insolvency Act, and the Official Assignee 
applied under S. 55 for the annulment of 
the transfers. On the bearing of that appli- 
cation before my learned brother Panok- 
ridge, J., Counsel for Gour stated that he 
was not in a position to establish full pay. 
ment in cash of the consideration for the 
transfers and the transfers to Gour were 
accordingly set aside and declared void. 
Similarly counsel for Umesh declared his 
inability to prove that the consideratiou 
had in fact been paid, and with regard to the 
transfer on 17bh March 1930 from Gour, 
he admitted that he had notice of the ad- 
judication of Girish and Manindra. The 
learned Judge held on the authority of 
(1912) 3 K B 6 (l), that the transfers to 
Gour being void they were void as from 
the date when his transferors were ad- 
judged insolvent; and in the circumstances 


1*. In Bo Hart, Ex parte Green, (1913) S K B 6= 
28 T L R 483=56 S J 616. 
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Umesh, his subse-iuenttraDsferor, did not 
acquire a good title. On appeal from 
this decision it was held following the re- 
cent Privy Council decision in 58 I A 115 
(2) that the onus lay on the Official As- 
signee to prove that the transactions were 
not made in good faith and for valuable 
consideration, and that as there was no 
evidence to support the decision of the 
trial Judge his order should be set aside 
and the matter should be retried in the 
insolvency jurisdiction. The appellate 
Court held however that the order of the 
trial Court setting aside, in the presence 
of Gour and his assignee Phani Lai Mul- 
lick, the mortgage of 23th May 1927 of 
Manindra's life estate under his father's 
should stand. The order of the appellate 
Court was made on 8th January 1932. 

On 18th January 1932 Gout assigned to 
bis father Bolai Cband Mullick the mort- 
gage of 17tb March 1930 by Umesh in 
favour of Gour to secure the sum of 
Es. 37,000 and on 19th July 1932 Gour 
was adjudicated insolvent. In accordance 
with the directions of the Court ofappeal 
the matter has come before me in the in- 
solvency jurisdiction and the procedure 
directed by that Court has been followed. 
[The first question for decision is whether 
'the Official Assignee has discharged the 
onus which lies upon him of proving that 
'the transfers by the insolvents were not 
made in good faith and for valuable con- 
sideration. (Afteresamining the evidence, 
his Lordship proceeded.) The result is 
that the Official Assignee has to rely en- 
tirely on the admissions of Gour and 
the evidence of bis accomplice to prove 
his case. As I have already pointed out, 
they are both witnesses whose past re- 
cord alone makes their testimony un- 
worthy of belief. I am unable to say, in 
these circumstances, that the Official As- 
signee has discharged the onus which lay 
upon him and I am unable to declare as 
prayed that the assignment of 29th April 
1927, 4th May 1927 and l7th June 1927 
between Gour and Manindra, and the as- 
signments of 2nd May 1927, llth May 
1927 and 2l8t June 1927 by Girish, are 
void. The question of registration which 
was raised before my brother Panckridge 
was argued before me at some length 
namely that the assignments by the in- 
solvents of their residuary shares in their 

2 Official Eeceivet v. Ohettyar Firm, 1931 P 0 

76=131 I 0 767=53 I A 115=9 Rang 170 

(PC). 


father's estate would not operate as a 
transfer of any immoveable property inas- 
much as they were registered in Book IV 
and not in Book I. 

This question svas not decided at the 
previous bearing, but in view of ray deci. 
sion that the lack of consideration has 
not been proved, it now becomes of im-; 
portance. There can be little doubt that 
the registration in Book IV was bona fide, 
for prior to the decision of the Appeall 
Court in 34 C W N 177 (3), the parties 
were unaware that the residuary estate 
would include immoveable property. In 
those circumstances the recent decision 
of the Privy Council, reported in 39 C W 
N 1191 (4), seems to me to establish quite 
clearly that such an error in registration 
would not invalidate the transfer. On 
my finding that the transfers in favour of 
Gour were valid it follows that the title 
of Gour's transferees is good and the other 
questions which have been argued do not 
arise, but as this matter may go further, 
I will deal with theargumeuts which have 
been raised ou the assumption that the 
transfers to Gour are void. Dealing first 
with the transfer in favour of Umesh of 
17tb March 1930. This transfer was made 
after the adjudication of the insolvents, 
and with notice of that adjudication and 
on the English oases to which I have been 
referred, viz. (1912) 3 K B 6 (1) and 
U920) 2KB 426 (o), I am of opinion 
that the title of the Official Assignee ac- 
crued on the dates in 1927 and 1928 when 
Girish and Manindra were adjudicated 
insolvent respectively and that on 17tb 
March 1930 Gour had no title to the pro- 
perty which he purported to transfer to 
Umesh. Even if it is conceded that 
Umesh was a bona fide purchaser for 
consideration be could acquire no title 
from Goar if the transfers in favour of 
Gour were infact inoperative. The same 
considerations would be applicable to the 
assignment of 13th January 1932 by Gour 
in favour of bis father Balai of the mort- 
gage received by Gour from Umesh as 
part of the consideration in the transac- 
tion of 17th March 1930. 

Finally it is argued on behalf of Umesh 
and Bolai. the transferees from Gour. 


Vshutosh Sealv. BenodeBehary, 13^30 Oal 495 
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that the Official Assigoea ia estopped from 

challengiog the validity o the 

owing to his failure to challeoge them m 

Zner litigation. The earlier ht.ga.t.<m 
to which refereoce is made is 
tration suit brought by GouronUthJuoe 
1927 against Umesh and Ashutosh Seal as 
executors of Durgadas’s estate. In that 
suit there was a decree m favour of Gour 
on 12th July 1929 and an order that the 
executors should band over the shares of 
Manindra and Girish to the plaintiff. The 
Official Assignee was not a party to that 
suit, but it is contended that he was the 
successor in interest to persons who were 
parties and that so long as the decree 
remains it is not competent for the 
■Official Assignee to obtain an order under 
8. 55, Presidency Towns Insolvency Act, 
which would in effect set aside that 
decree. In my opinion this decree 
which was obtained after Manindra and 
Girish were adjudicated insolvent to the 
knowledge of the plaintiff cannot operate 
as res judicata against the Official As- 
signee who was never made a party. The 
other proceeding on which reliance is 
placed is an orginating summons brought 
on Ist February 1928 by Ashutosh and 
Umesh as executors of Durgadas. To 
this summons the Official Assignee was a 
party and inasmuch as he failed to chal- 
lenge the transfer by the insolvents it is 
■contended that he is estopped from ohal- 
lenging them now. It is not apparent 
from the record what order if any, was 
made on this summons, but the Official 
Assignee entered appearance, and in my 
opinion there is considerable force in the 
argument that his failure to raise any ob- 
jeotioD to the transfer justified Umesh, 
one. of the plaintiffs, in assuming that 
the transfers were good. In this con- 
nexion it is worthy of note that the Offi. 
oial Assignee must have bad notice in 
1926 of the transfers and his statements 
in para. 13 of his affidavit in the matter 
of Manindra and para. 14 of his affidavit 
in the matter of Girish are evidently un- 
true. It is urged with some justification 
that this Court is a Ooort of equity and 
that the Official Assignee who seeks to set 
aside transfers on the ground that they 
are not bona fide, should be sorupulouely 
accurate in the statements by which he 
hopes to establish his title. In view of 
my finding, that the Official Assignee has 
laded to establish the invalidity of the 
transfers of which he complains, the ap. 
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licationsmust be dismissed with costs in- 
eluding costs of the previous bearing be- 
fore Panckridge. J. The costs will be as 
of a hearing of a defended suit, ihe 
bearing occupied five days. In the matter 
of Girish there will be costs as of a mo- 
tion. Gour Chand Mulliok will bear his 

own costs. 

K.s./r.k. Applications dtsmissea. 
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S. K. Ghose and Edglev, JJ. 

Gurupada Haidar — Defendant 
Appellant. 

V. 

Manniohaii AInkherjee and others 
Bespondonts. 

Appeal No. 1597 of 1933, Decided on 
10th February 1936, from appellate 
decree of Addl. Diet. Judge, 24-PargaDa9, 
D/- 26th May 1933. 

(a) Hindu Law— Religiout endowment— On 
failure of shebaits, question of appointment 
reverts to founder's family— But this is sub* 
ject to the condition that such appointment 
should not be inconsistent with founder's 
intention. 

Oa failure of shebaits, the question of ap- 
pointment revert to the family of the 

founder. But this is subject to the condition 
that the devolution in the ordinary line of 
descent is not inconsistent with or opposed to 
the purpose the founder had in view in 
establishing the worship. [P 217 G 3; P 219 0 1] 

(b) Hindu Law — Religious endowment ~ 
Fundamental change in devolution of office 
inconstslenl with terms of original founda* 
tion is not valid. 

A fundamental change in the dovolution of 
the office of shebait, which is inconsistent with 
the terms of the original foundation, cannot bo 
valid. Even the founder cannot alter the lino 
of succession unless he has reserved that right 
to himself: 1980 Cal 406, Bcf. ou. [P 218 0 1] 

(c) Hindu Law— Religious endowment — A 
de facto shebait or even stranger can sue to 
recover possession of idol's property^But 
persons who file such suit at instigation of 
their father who though parties to a lawful 
compromise want to get rid of it by subter- 
fuge have no locus standi to file such suit. 

It is possible for a de facto ahebait or even a 
stranger to bring a suit to recover possession of 
the idol's property. But where two persona 
who were parties to a lawful compromise in 
order to get rid of such compromise by resort to 
a subterfuge set up their sons to sue for recovery 
of possession and ohallenge the compromiae : 

Held : that the sons had no locus standi to do 
60 and that the defendant was entitled to raise 
the question as to whether the plaintiffs had 
any locus standi to being suoh suit. [P 219 0 1, 2] 
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Sarat Chandra Basak, Bam Ch. 
Mukherjee and Sulodh Ch. Basak — for 
Appellant. 

Sarat Chandra Boy Cho%idhury, Saroj 
Kumar Maity and Baiindra Nath 
Bhattacharjee — for Eespondents. 

Judgment. — This second appeal arises 
out of a suit for declaration of title to 
and recovery of possession of about 
5 cottas of land together with a bouse 
and a Siva temple standing thereon. The 
property originally belonged to one Pran 
Krishna Haidar who died in 1868 leaving 
him .surviving bis widow Kitambini Debi 
and bis mother Biswamoyi Dehi. Nitam- 
bini died in 1919 and Biswamoyi died in 
1899. On 26th March 1868, Nitambini 
mortgaged the disputed property reciting 
in the mortgage deed that she bad to pay 
the decretal debt of Pran Krishna Haidar 
amounting to Rs. 200 and to raise Rs. 250 
for her own maintenance. Subsequently 
the mortgagee brought a suit and ob- 
tained a decree and on 30th December 
1870, Biswamoyi auction-purchased the 
property in execution and obtained pos- 
session on 2nd March 1872. In Septem- 
ber 1889 she executed a deed of gift or 
endowment in respect of the disputed 
property in favour of the Siva idol 
established by her and appointed one 
Jadu Math Mukherjee as the first sbebait. 
In 1901, Jadu Nath executed another 
deed by which he appointed bis two sons 
Lai Gopal Mukherjee and Kalipada 
Mukherjee shebaits and also laid down 
the line of succession in bis family. It 
may be noted here that Biswamoyi bad 
already died. Gurupada Haidar who is 
defendant 1 in the present suit became 
tbe reversioner to the estate of Pran 
Krishna Haidar on the death of Nitam- 
bini and in 19ij3 he instituted Title Suit 
No. 203 to recover possession of the dis- 
puted property alleging that Nitambini 
had only a widow's interest and Biswa- 
moyi bad purchased only that interest. 

The suit was brought against Lai Gopal 
and Kalipada who were in charge as 
shebaits of the idol. The suit ended in 
a compromise on 2l8t January 1927 and 
the result was that the property was 
divided about half and half, Gurupada 
taking one half and Lai Gopal and Kali- 
pada taking tbe rest in the name of the 
idol. Tbe present plaintiffs, who are 
tbe sons of Lai Gopal and Kalipada, allege 
that their fathers were unduly influenced 
by the relatives of defendant 1, Gurupada 
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Haidar and the neighbours, and that they 
had acted improperly as shebaits in 
entering into the compromise. The 
plaintiffs further allege that they took 
their fathers to task, whereupon the 
latter ceased to act as shebaits and 
permitted the plaintiffs toact as shebaits. 
By the said compromise decree thd title 
of the Siva Thakur to the suit land has 
been clouded and so the plaintiffs have 
brought the present suit. Lai Gopal and 
Kalipada have been made pro forma 
defendants 2 and 3; they have filed a 
short joint written statement supporting 
the plaintiffs' case. The suit is contested 
by Gurupada Haidar, defendant 1. His 
defence is that the plaintiffs have no 
locus standi to sue, that Nitambini had 
only a widow's interest which was pur- 
chased by Biswamoyi and tbe latter’s 
right ended when Nitambini died in 1919, 
and further that the compromise in the 
suit of 1923 is binding on the plaintiffs. 

Tbe trial Court found that Nitambini 
had mortgaged for legal necessity and 
that she intended to bind tbe entire 
estate, but that there was nothing to 
show that tbe mortgagee intended to 
enforce the liability against the entire 
estate. On the contrary, only the right, 
title and interest of the judgment-debtor 
Nitambini were sold and not the entire 
estate of Pran Krishna Haidar. There- 
fore Biswamoyi did not acquire absolute 
title to the property. Gurupada in- 
herited it after the death of Nitambini 
and the endowment was no longer valid. 
At tbe same time the Subordinate Judge 
held that tbe plaintiffs were validly ap- 
pointed shebaits and that the solenama 
was not binding on them. In the view 
that be took of the auction-purchase, the 
Subordinate Judge dismissed the suit. On 
appeal the District Judge agreed with- 
the Subordinate Judge on all the points 
except with regard to the auction-pur- 
chase. He held that tbe entire estate 
passed to the auction-purchaser. 'In that 
view he decreed the suit. The present 
second appeal is preferred by defendant 1. 

The first question in this appeal is 
whether the plaintiffs have locus standi 
to bring tbe suit. Both the Courts below 
have found that the plaintiffs are validly 
appointed shebaits. The plaintiffs are 
four in number. According to the cause 
title in the plaint, plaintiff 1 is the son of 
Lai Gopal Mukherjee and plaintiffs a, a 
and 4 are the minor sons of Kalipada 
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Mxikherjee represented by their guardian 
mother Nagendra Bala Debi and they 
are described as shebaits of the Siva 
Tbakur established by Biswamoyi. In 
para. 13 of the plaint it is alleged that 
the plaintiffs are the validly appointed 
shebaits according to the original deed of 
endowment of Biswamoyi. The reliefs 
that they asked for are first : A declara- 
tion that the property belongs to the 
idol Siva established by Biswamoyi, 
secondly that the solenama decree in 
Title Suit No. 204 of 1923 is not binding 
on the idol and that defendant 1 may 
not possess any part of the suit property 
under the said decree and, thirdly, that 
the plaintiffs are to recover possession. 
The learned Distriot Judge has given a 

decree in these terms: 

That the suit be decreed with costs, it beiag 
declared that the title and possession oC the 
property in suit is in Siva, and in the plain tifls 
as shebaits oi 6iya; that the decree in Title 
Suit Vo. 204 oi 1923 is not binding against the 
deity SWa and against the property in suit. It 
is further ordered that the plaintiffs as shebaits 
of the deity Siva may take deliyery of posses- 
sion of such part of the property in suit as has 
been occupied by defendant-respondent 1 in 
pursuance of the decree in Suit Vo. 204 of 1928. 
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mortgage or transfer, etc. {of the said property) 
obstructing the seva work. Bo it expressed 
further that my heir shall have nO connexion 
with this house 

It is apparent from the above that 
Biswamoyi divests herself and her heirs 
and vests the property in the idol Siva. 
Next she appoints Jadunath Mukhopadhya 
as shebait in his own right, title and 
possession. Thirdly she provides for the 
succession in this way, naraoly, so far 
as Jadunath is concerned ho is to appoint 
his successors if he should become in-* 
capacitated and further Bis- 

wamoyi reserves to herself the right to 
appoint another shebait in case Jadunath 
should die in her lifetime. The docu- 
ment does not go any further and does 
not make any provision for future ap- 
pointments after Jadunath's successor. 
The learned Distriot Judge remarks in 
bis judgment that the 

endowmeDt deed provided expressly that the 
services to Siva would bo continued without 
refereuce to the grantor's heirs after the gran- 
tee's death, and X agree with the learned lower 
Court that by implication Jadunath, the origi- 
nal grantee, was entitled to fix the succession 
to shebaitsbip provided that such succession 
fixed did not go against the law. 


It is conceded by the learned advocate 
appearing for the plaintiffs-respoDdeots 
in this Court that this decree is really 
in excess of the reliefs asked for in the 
suit, inasmuch as it gives to the plaintiffs 
a declaration of their sbebaiti right 
which was not asked for in the plaint. 
To understand the question of locus 
standi, it will be necessary to refer to 
the original deed of endowment, Ex. 1 
whioh was executed by Biswamoyi Debi. 
The material part of the dooumeut runs 
as follows: 

But having it in my mind to dedicate the 
house to Siva Thakur, I dedicate today the 

by this deed of 
gift. Whatever right, title and possession 
I had in the said house vest from this date in 
the Idol of Siva and now I have become old and 
sffl cted with various diseasea and unable to 
perform the seva of the Idol of Siva, so I ap- 

Mukhopadhya, son of late 
Shambhu Chandra Mukhopadhva. aa shelutif 

the said house in 
® possession, let out the 
wmo and perform the seva and repair the 
house from the proceeds of the rent of the 
house and from the income from my iaimans 
(disciples). May God forbid, if during mV 
time the said shebait dies, then I shalUcain 
appoint another shebait. II the said shA^it 
Ucomes aparag (incapacitated) to perform seva 
fn another shebait 

tltlSd tn So ! ‘^^t he shall not be en- 

titled to do any injurious act snoh as gift, sale 


It seems to us that the learned Judge 
was in error in thinking that there wae 
an express provision that the service to 
Siva would be continued with reference 
to the grantors^s heirs. There is no rea.; 
son, so far as the terms of tho endow-, 
ment go, why the ordinary law should 
not apply, namely that on failure of 
shebaits, the question of appointment 
will revert to the family of the founder. 
Both the Courts however have found that 
it was the intention of the founder that 
Jadunath should have full authority in 
the matter of appointment of successive 
shebaits. Considering that this was the 
intention, it must be read consistently 
with the terms of the endowment. It is 
perfectly clear from the terms that the 
founder intended first, that the shebait 
must be an effective shebait, that ia one 
capable of performing the worship and, 
secondly, that be should appoint a suc^ 
oessor only in the contingency of his 
being incapacitated. This brings us to 
the arrangement made by Jadunath by 
the deed of appointment, Ex. 2. By this 
deed he professed to act according to the 

Biswamoyi and 
stated that he had become old and un 

able to perform the seva. etc., on account 
of illness, and then he proceeded to ap- 
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point his two sons Lalgopal and Kalipada 
Mukherjee. So far Dr. Basak, appearing 
for the appellant in this Court, has stated 
the appointment cannot he questioned 
even though it was of two shebaits and 
not one. The deed then goes on to pro- 
vide as follows : 

I, according to the order in the said deed of 
gift, appoint you do^n to your sons, grandsons, 
heirs and representatives, as shebaits to pet' 
form the daily seva work of the idol of Sira. 
From this date, as my representatives, you, 
down to your sons, grandsons, heirs and repre* 
seotatives, enjoy and possess the said debuttar 
house as sbebait of Sri Sri Siva Thakur . . . etc. 


It is contended that this laying down 
the rule of succession in the family is in- 
consistent with the terms of Biswamoyi's 
grant. I am not impressed by Dr. Basak’s 
argument that the appointment of the 
plaintiffs would be repugnant to Hindu 
law on the ground that they were un- 
born at the time of the original grant 
and his reference to the case of 21 Bom 
709 (l)i cannot be accepted as that case 
!may be distinguished on the facts. But 
’there is authority for the proposition 
that a fundameotal change in the devolu- 
tion of the office of sbebait, which is in- 
consistent with the terms of the original 
ifoundatioQ, cannot be valid. Even the 
founder cannot alter the line of succes- 
jsion unless be has reserved that right to 
himself. In the case of 34 C W N 177 (2), 
there was an addition to the existing 
foundation, a subsequent shebait having 
by another deed of endowment dedicated 
certain additional properties. There ‘it 
was pointed out that each case must be 
governed by the terms of the particular 
dedication subject to the principles laid 
down in 17 Cal 3 (3) which was a case of 
shebaitship remaining in the family of 
the founder. In the present case Jadu- 
nath by his deed of appointment Ex. 2 
was not even making any addition to the 
existing foundation. On the other hand, 
be was adopting a course of personal ag- 
grandisement by keeping the shebaitship 
in the family which was inconsistent 
with the terms of the original founda- 
tion. Since there is no dispute that, so 
far as Lalgopal and Kalipada are con- 


1. Bal Motivabu v. Bai Mamubai. (1897) 21 

Bom 709=24 I A 93=7 Bar 140 (P C). 

2. Asbutosh Seal v. Becode Bohan Seal, 1930 
Cal 495=128 1 0 82=51 0 L J 80=84 

3 . Gossami Sri Gridhariji v. Romanlalji Gos- 

saini. (1800) 17 Cal 8=10 I A 13r=5 Bar 
350 IP C). 


oerned, their appointment was valid, the 
next step to see is whether the plaintiffs 
have been validly appointed. Looking 
back to the original conditions of the 
endowment, the ffrst question is whether 
Lalgopal and Kalipada had been in- 
capacitated. The plaintiffs' own case as 
stated in the plaint itself shows that that 
was not the reason for the appointment 
of the plaintiffs. The reason was that 
there was a quarrel over the compromise 
which was effected in T. S. No. 204 of 
1923. This is confirmed by the deed of 
appointment which was executed by Lal- 
gopal and Kalipada in favour of the 
plaintiffs in February 1931, vide Ex. 10, 
that is, subsequent to the institution of 
the suit which was on l6bh May 1930. 
In this document the executant Lalgopal 
and Kalipada state: 

Then while we were exercising our right of 
shebaitship in respect of the said god Siva 
peace! ally, we, at the instigation of some 
wicked men, surrendered our said right of 
shebaitship in the month o! January 1930 in 
your favour giving you full liberty to carry on 
the sbeba of the said Siva . . « 

Then they proceed : 

In January 1930 we Burrendered our right 
of shebaitship in your favour and 'since then 
you have been performing the said shobaiti work 
being invested with the right of a shebait of 
the said Siva Thakur according to the provi- 
sions of the deed by the late Biswsmoyi Debi 
and Jadu Nath Mukhopadhya and our shebaiti 
rights have been completely oxtinguishod . . . 

Then comes the second question, was 
this an appointment of effective shebaits, 
that is, of persons who are capable of 
performing the seva? Now we find that 
three of the plaintiffs are minors who 
are represented in the suit by their 
mother guardian; plaintiff 1 is stated to 
have been born in 1909 and therefore he 
was 21 years old at the time of the suit. 

These certainly were not persons who 
were capable of performing the seva as 
evidently was intended by the origiuel 
founder. The learned Subordinate Judge 


says: ... 

The shebaits were entitled to relinquish in 
favour of persons who would succeed after bis 
death. 


This might be in accordance with the 
rmsoftbe deed of appointment exe- 
ted by Jadunatb llukbopadhya, 2- 
it such an appointment is against the 

rms of the original grant. In 

35 All 283 (P C) (4) it was held that 

Moban Lalji v. 

:i913) 35 All 283-=19 I 0 337=10 I A 97 (PUJ. 
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the rule that the heirs of the founder 
isucceed to the shebaitship laid down in 
the case of 17 Cal 3 (3) is subject to the 
condition that the devolution in the 
ordinary Hue of descent is not inconsis- 
tent with or opposed to the purpose the 
founder had in view in establishing the 
worship. We think the appointment of 
the present plaintiffs is opposed to this 
principle. It is not argued for the res- 
pondents that the plaintiffs are validly 
appointed shebaits and in fact Mr. Eoy 
Cbowdhury appearing for the respon- 
dents has suggested that the question of 
valid appointment may be left open. It 
is contended that the plaintiffs have 
been given charge by the existing she. 
baits and further that defendant 1, Guru- 
pada, cannot question the appoint- 
ment of the plaintiffs because Biswamoyi 
in her deed of endowment expressly 
excluded her heirs from any con- 
nexions with the house. This argument, 
however, overlooks the fact that defen. 
dant 1, Gurupada Haidar, does not pro- 
fess to be an heir to Biswamoyi. He is 
heir to the estate of Fran Krishna Hal- 
dar on the death of Nitambini Debi. 
This is his defence and this was also bis 
case in the plaint in T. S. 201 of 1923. 
No doubt it is possible for a de facto 
sbebait or even a stranger to bring a 
suit to recover possession of the idol's 
property. See the case of 39 C W N 
433 (5) which affirmed the principle laid 
down in 37 C W N 541 (6), namely that 
the plaintiff in actual possession as 
Mohunt is entitled to maintain a suit to 
recover property not for his own benefit 
but for the benefit of the math. These 
are cases of Mobunts in actual possession 
seeking to set aside a grant made by a 
predecessor, but there is the vital differ- 
ence in the present case. The fathers of 
the plaintiffs are the validly appointed 
shebaits and are still living. They made 
the compromise with Gurupada. 


The argument is that in the suit 
No. 204 of 1923, they were only defen. 
dants in their personal capacity and nol 
as shebaits. But if we look to the sub. 
stance of the thing, this argument cannot 
be accepted. The terms of the sole. 

f.Mahadeo Prasad Singh v. Katia Bharti 
1986 P 0 44=153 I 0 1100=62 I A 47-S 
All 169=39 0 W N 433 (P 0). 

6. Charan Das v. MunshlNaurandLal 198' 
P C 76—142 I C 214=60 1 A 124=12 Pa 
261=37 OWN 641 (P C). 
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nama, vide Ex. D, shows that it was 
declared that the plaintiff Gurupada had 
no title to and possession in the portion 
obtained by the defendants and that the 
defendants were to possess the same down 
to their descendants as shebaits of the 
Siva Thakur. The true position seems, 
to be that Lalgopal and Kalipada now 
want to gat rid of the compromise by 
resort to a subterfuge. They have set 
up their sons in tlieir place, so that the 
compromise may be got rid of and it is 
open to the defendant Gurupada to raise 
the question whether the plaintiffs have 
any locus standi to bring the suit. It; 
seems to us that the plaintiffs have no 
locus standi. It is next contended for 
the appellant that Biswamoyi did not 
purchase the entire estate. It is pointed 
out that even if it be held that there 
was legal necessity for the mortgage as 
stated in the deed of mortgage, the same 
deed shows that it was Biswamoyi’s ac- 
tion that gave rise to the necessity; there- 
fore it was not open to Biswamoyi to 
take advantage of her own wrong. On 
the other band, there is the compromise 
by which Gurupada himself accepted the 
position that the endowment was valid 
even after the death of Nitambini. What- 
ever it may be, it is not necessary to 
decide the question, having regard to the 
fact that it is found that the plaintiffs 
have no locus standi to bring the suit. 
The suit must therefore be dismissed. 
The result is that the appeal is allowed, 
the judgment and the decree of the lower 
appellate Court are set aside, and the 
plaintiffs’ suit is dismissed. The oou- 
testiug defendant 1 is entitled to his 
costs in all the Courts. 

K.^/r.K. Appeal allowed. 
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Panckridge, J. 

Danlatrani BawatmuU — Defendant— • 
Applicant. 

V. 

Maharajlal and others — Plaintiffs — 
Opposite Parties. 

Suit No. 869 of 1935, Decided on 20th 
August 1935. 

^ Letter* Patent (Calcutta)— Cl. 12— Cause 
of action arising within jurisdiction being 
only assignment of promissory note on 
which suit is based-Leavo should not be 
granted. 

It U not riglit to grant lea re in a case where 
the part ot the cause of action on which the 
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jurisdiction depends is matter with which the 
defendants baTe nothing to do. tP 220 C 2] 

Where, therefore, the only cause of action 
which arises within jurisdiction is the assign- 
ment of the promissory note on which the suit 
is based, leave under Cl. 12 should not be 
granted. When people take an assignment of 
promissory note, they should be prepared to 
enforce their claim either in the Court within 
whose jurisdiction the makers reside or in a 
jurisdiction where a part of the cause of action 
with which the matters are directly concerned 
has arisen. The balance of convenience also de- 
mands that the litigation should be conducted 
either in the Court within whose jurisdiction 
defendants reside or in the Court within whose 
jurisdiction the document sued upon vras exe- 
cuted. [P 220 C 2; P 221 C 1] 

K. P. Ehaitan — for adult Defeudant. 

Sarat C. Bose, S. B. Das and D. N. 
Sinha — for Opposite Parties (Plaintiffs). 

A. K. Dey — for infant Defendants. 

Judgment. — This is an application on 
behalf of someof the defendants to revoke 
the leave given under Cl. 12 of the Char- 
ter to institute this suit, aud to take the 
plaint off the file. The suit is on a pro- 
missory note and the sum claimed 
amounts to Bs. 11,684. The plaintiffs are 
described as a firm carrying on business 
in Calcutta. The defendants, who are 
17 in cumber, are described as being 
landholders, residing at a village in the 
district of Hongyr. I take these descrip- 
tions from tbe cause title. In the body 
of the plaint the defendants are further 
described as members of a joint Hindu 
Mitakshara family. Tbe plaintiffs’ case 
is that certain of tbe defendants as kur- 
tas and managers of tbe joint family 
borrowed moneys and purchased piece- 
goods and other commodities from one 
Eamcooroar Marwari. These accounts 
between the kurtas and Bamcoomar were 
adjusted from time to time and pv>mi3. 
sory notes were given and renewed. The 
last of such promissory notes is said to 
have been executed by the kurtas on 
22Dd March 1933 and is tbe promissory 
note on which the suit is brought. Tbe 
payee of the promissory note died on 
15th January 1934. His heir and legal 
representative was a minor and the 
District Court appointed guardians of bis 
property. With the leave of the Court 
tbe guardians appointed assigned the 
promissory note in suit to one of their 
number. Eai Bahadur Lokenath Prosad 
Dandania of Baghalpur. Cn 8th April 
1935 the assignee, in his turn, according 
to the plaint, assigned the promissory 
note in suit to the present plaintiffs. 


some of whom, I am informed, are relat- 
ed to him, for valuable consideration. 
That assignment is said to have been 
made in Calcutta and it is common 
ground that it is tbe only part of the 
cause of action which has arisen within 
the jurisdiction. It is tbe plaintiffs' 
case that the loans and deliveries of goods 
which were tbe consideration for the 
successive promissory notes were made 
at Baghalpur and that tbe promissory 
note in suit was executed there. 

My attention has been drawn to a re- 
cent judgment of mine where by I revok-j 
ed leave under Cl. 12 of tbe Charter in; 
a case where the only part of the cause' 
of action which had arisen within the 
jurisdiction was the endorsement by the 
payee of the promissory note in suit. 
I think that the plaintiffs are fully justi- 
fied in saying that the circumstances in' 
that case were considerably stronger' 
than in the case with which I am now, 
concerned. I should not feel justified on 
the materials before me in holding as 
I did in tbe former case, that the assign, 
ment is prima facie collusive, in the sense 
that the circumstances indicate that it 
was effected in Calcutta largely for the 
purpose of giving jurisdiction to this 
Court and thereby embarrassing the de- 
fence. At the same time I am of opinion 
that usually, it is not right to grant leave 
in a case where the part of the cause of 
action on which the jurisdiction depends 
is a matter with which the defendants 
have had nothing to do. I do not lay 
this down by any means as a bard and 
fast rule, but generally speaking, it ap- 
pears to me that when people take an 
assignment of a promissory note they 
should be prepared to enforce their claim 
either in the Court within whose juris- 
diction the makeis reside or in a juris- 
diction where a part of the cause of 
action with which the makers are direct. 


ly concerned has arisen. 

The branch of tbe argument advanced 
by Mr. Bose which has attracted me 
most is bis submission that if people 
choose to execute a negotiable instru- 
ment, they must be held to contemplate 
the possibility of its passing from band 
to hand by endorsement and delivery 
and of its eventually getting, in the ordi- 
nary course of affairs, into the hands of 
some one who may elect to institute pro- 
ceedings in a Court which does not suit 
the convenience of the makers o 
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note. Were the defendants in this case 
a mercantile hrm, I am not sure that tms 
argument would not have turned the 
scale in favour of the plaintiffSi hut they 
are described as land owners and it ap- 
pears from the plaint that the considera- 
tion for the note took the form of ad- 
vances of cash and the supply of goods 
for personal consumption. In these cir- 
cumstances, the argument as to negotia- 
bility does nob apply with the same force 
as it would in the case of parties engaged 
in mercantile transactions. Mr. Bose has 
also pointed out that by suing in this 
Court the plaintiffs avoid the necessity 
of paying a heavy initial Court fee on 
the institution of the suit. 1 do not think 
that that is a circumstance which should 
affect me one way or the other. It would 
be wrong for me to take into considera- 
tion whether my decision is likely to im- 
poverish or to enrich the revenue. From 
the nature of things in whichever Court 
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. • mSa sabsequentjy applies for permission to continue 

Qtsin the suit as a pauper, the application should 

it sure that tnis ^ rejected merely on the ground that the 

,V0 turned the suit has already boon registered as an ordinary 
ntiffs, but they suit. It should bo considered on 

if nn law discussei, U 

lers and it ap- ^ p ^ { 1908 ), S. 148 and O. 7. 

b the considera- ^ J| (c)— Time for paying deficit court-fee 

le form of ad- can be extended. 

apply of goods in view of S. 14S the time granted to pay 
In these cir- deficit court-fee can bo enlarged from time to 
.. time. This section expressly empowers the 
i as to negotia- court to extend any time fixed by it oven after 
. the same force ^^0 expiry of the period originally fixed, 
parties engaged [P 223 C l] 

r Mr. Bose has W Civil P. C. (1908). O. 7, R. U (c)-- 
: iws fViia Court has inherent pov/er to depart irom 

suing procedure under this rule to suit exigencies 

. the necessity of situation. 

Court fee on The mandatory provision contained in 0. 7, 

. I do not think H 1^ intended for cases whore no other com* 

oK.^n1/^ plications intervene and the Court has suffi- 
' . . I . cient inherent power to depart from the normal 

other. It would procedure to suit the exigencies of the situa* 
into considera. tion. [P 223 0 1 ] 

is likely to im- H. S. Suhrawardy, Jahnavi Char an 
revenue. From Da$ Gupta, Diptendra Mohan Ghose and 
'hiohever Court Jogesh Chandra Sinha — for Appellant. 


the suit is instituted, one party or the 
other will be put to a certain amount of 
inconvenience, and on the whole, I think 
that the balance of convenience demands 
that the litigation should be conducted 
either in the Court within whose juris- 
diction the defendants reside or in the 
Court within whose jurisdiction the 
document sned upon was executed. 
I therefore revoke the leave given, 
but in the oircumstanoes of this case, 
I direct that each party bear his own 
costs. 

R.M./r.k. Leave revoked. 


S. C. Basak and Bajendra Bhusan 
Bakshi — for Bespondent. 

Judgment. — On 8th January 1930 
the plaintiff applied for permission to in- 
stitute a suit in forma pauperis for re- 
covery of possession of a certain pro- 
perty with mesne proQts on a declaration 
that the same was wakf property and 
that he was the mutawalli of the wakf. 
He yalned the suit at Bs. 5,100. The ap- 
plication was entertained and notices 
were issued on the defendant and the 
Government Pleader. On 8th March 1930 
the defendant filed an objection in which 
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Mukbrji and S. K. Ghose, JJ. 

Mahammad Fateh Plaintiff- 

Appellant. 

V. 

Saradindu Mukherjee — Defendant — 
Bespondent. 


Appeal No. 6 of 1933, Decided on 23rd 
January 1936, from original decree of 
Sub-Jadge, First Court, 24-Pargana8, D/. 
16th August 1932. 


(a) Pauper Suit-Suit registered as 
nary sMil-Plaintiff failing to pay d 
court-fee though given time to do^ so 
subsequently applying for permission tc 
tmue suit as pauper-Application sboul 
be rejected merely on ground that sui 
been registered at ordinary suit but si 
be considered on merits. 


an or, 

nary suit and the plaintiff does not pay dafi 
court-lee though given time twice to do ao fc 


amongst other grounds it was alleged that 
the market value of the property was 
not less than Bs. 1,25.000. On 21st 
June 1930 the plaintiff filed the re- 
quisite court-fee on bis plaint as framed, 
and on that the suit was registered as an 
ordinary suit. On 17th September 1930 
the defendant filed his written statement, 
and on 6th November 1930 issues were 
framed, one of the issues being on the 
question of valuation of the suit. This 
issue was taken up as a preliminary 
issue; and evidence thereon being ad- 
duced the Subordinate Judge, on Slsb 
March 1932, assessed the market value at 
Bs. 75,000 and directed the plaintiff to 
put in the deficit court-fees within one 
month. This time was extended twice, 

occasion, on the 
plaintiff s application, oncqon 30th April 

T°^ 1932. On 30th 

June 1932 the plaintiff applied for fur- 
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ther time and on that the Subordinate 
Judge ordered the petition to be put up 
for orders on 6th July 1932, on which 
date the plaintiff applied for permission 
to continue the suit as a pauper filing 
witli the application a copy of the plaint 
he had already filed and valuing it at 
the figure which the Court had found as 
the value of the property. On 13th July 
1932 the Subordinate Judge rejected the 
application of 30th June and 6th July 
1932 and later on on 16th August 1932 
passed two orders, one after the other, 
which ran thus: 

Ko. 58. Plaiotifl's application for permitting 
him to continue the suit in forma pauperis 
cannot be allowed in view of the decision of the 
Honourable High Court reported in 36 0 W N 
567 (1). This application is rejected. 

Ho. 59. Deficit court-fees not paid. The 
plaint is rejected. The plaintiS has then 
preferred this appeal, as from an order dated 
ICtb .August 1932. in Title Suit No. 106 of 1930, 
that being the number given to the suit when 
it was registered. Obviously it was the second 
order of August 1932 which has been appealed 
from, the validity of the first order of that 
date being intended to be also challenged in 
the appeal. 

It is apparent that as the deficit court, 
fees were not paid the second order was 
justified by the provisions of 0, 7, 
R. 11 (c) of the Code. And the only 
question is whether the interposition of 
the application which the plaintiff made 
on 6th July 1932 for permission to con- 
tinue the suit as a pauper makes any dif. 
ference. It is also clear that if that ap. 
plication was rightly rejected and so was 
out of the way, the second order was a 
perfectly legitimate order passed in con- 
formity with the provision of the Code 
referred to above, after the plaintiff had 
time, not once but three times, to put in 
the deficit court-fees. The correctness of 
the first order then is the only point for 
our consideration. For the first order no 
other reason has been given than that in 
view of the decision in 36 C W N 667 (1) 
the application to continue the suit in 
forma pauperis cannot be allowed. It 
seems fairly clear that it was on no ques- 
tion of merits that the learned Judge 
proceeded, but that he took it that hav- 
ing regard to the decision that be relied 
on, it was not open to him to allow the 
plaintiff to continue the suit in forma 
pauperis. The question to be considered 
is thus a pure , question of law. Under 

1 Salima Sheehan v. Hafez Mahomed, 1932 Cal 
685=139 1 C 520=36 OWN 667. 


Act 8 of 1859 it was held by Pontifex, J., 
in 2 Cal 130 (2) that the power to allow 
a suit to be continued as a pauper suit 
was included in the power given to the 
Court to allow a suit in forma pauperis to 
be instituted. Under Act 14 of 1882, fol- 
lowing the case aforesaid, the same view 
was expressed in 8 Bom 615 (3) and 20 
Cal 319 (4). In the case of 36 C W N 
667 (l), Costello, J., appears to have 
doubted the correctness of the view taken 
in the eases aforesaid but observed: 

It is uQoecessary for the purpose of the pre- 
sent case that we should exprees a definite opi- 
nion as to whether we agree with the decision 
in 20 Cal 319 (4). 


Jack, J. who was a party to the deoi. 
sioQ in 36 C W N 567 (l) was also a 
member of the Court in the later decision 
in 60 Cal 827 (6), in which tbe view 
taken in 2 Cal 130 (2), 20 Cal 319 (4) and 
8 Bom 615 (3) has been adopted. There 
is another decision of this Court, namely 
36 C W N 1035 (6) in which tbe same 
view has been taken; so also in 53 Mad 
43 (7). In our opinion, the correctness 
of this view which was obtained since 
1877 need not be questioned. The Sub- 
ordinate Judge therefore was in error if 
he was of opinion that because tbe suit 
bad already been registered as an ordi- 
nary suit the application to continue it 
in forma pauperis could not be enter- 
tained. It has been contended on behalf 
of the defendant that even though the 
view aforementioned need not be doubted, 
yet in a case where in a suit commenced 
in tbe ordinary form circumstances may 
arise which bring the case within the 
provision contained in 0. 7, R. 11 (c) of 
tbe Code, and that on such circumstances 
arising, it would no longer be open to the 
Court to allow the suit to be continued 
in forma pauperis, but the Court must 
proceed to deal with the suit in accord- 
ance with that provision: that the case of 
36 C W N 567(1) is an authority for that 
proposition; and that the Subordinate 
Judge has rega rded it as such. It appears 

2. Nirmal Cbandia v. Dyal Natli, (1876) 2 Cal 


130. 

}. Bevji Patel v. Sakharam, (1884) 8 Bom 616. 

1. Thompson v. Calcutta Tramway Oo., (1893) 
20 Cal 319. _ , 

5. Hafez Mohammad v. Aminuddin, 1934 Cai 
25=147 I 0 1189=00 Cal 827 =67 0 L J 441. 
5. Surendra Obaudra v. Showdamini Roy, 1933 
Cal 238=141 I 0 136=56 C L J 148=36 
OWN 1035. 

7. Subba Rao v. Venkataratnam, 1929 Mad 823 
=121 10 667=63 Mad 43=57 M L J 677. 
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in 60 Cal 827 (5) and 36 C W N 567 (l) 

(supra) has beea distinguished on such a 
ground. The question then arises, whe- 
ther the case, though it must be taken to 
have been correctly decided on its own 
merits, can be treated as laying down any 
general principle or proposition of law of 
the nature contended for on behalf of 
the defendant. O. 7, R. 11 (c) of the Code 
says "within a time to be fixed by the 
Court.” It has not been and indeed can- 
not be urged in view of S. 148 of the 
Code that the time so granted cannot be 
enlarged from time to time. Nor can it 
be doubted that that section expressly 
empowers the Court to extend any time 
fixed by it even after the expiry of the 
period originally fixed. 

In the present case the plaintiff's ap- 
plication for further time made on 30th 
June was pending on 6tb July when he 
applied to continue the suit in forma 
pauperis. And in our opinion the Conrt 
not having up to that point of time made 
up its mind not to grant any further 
time, the provisions of 0. 7, R 11 (c) 
cannot be said to have operated ipso 
facto. If within one of the periods al- 
lowed, or even beyond it, but before the 
plaint is rejected or before circumstances 
have arisen under which it is bound to 
be rejected, an application is made to 
continue the suit as a pauper, is it obliga- 
tory for the Court to reject the plaint 
and relegate the plaintiff to a fresh appli. 
cation or is the Court competent to en- 
tertain the application and shape its pro- 
ceedings in such a manner as would con- 
duce to convenience and saving of time 
and costs ? There is nothing in the Code 
that we can see which will force us to 
adopt a construction such as the defen- 
dant seeks to put upon the procedure. In 
our judgment, the mandatory provision 
contained in 0. 7,R. li of the Code is 
intended for oases where no other com- 
plications intervene and that in a case of 
the present nature the Court has suffi. 
oient inherent power to depart from the 
normal procedure to suit the exigencies 
of the situation. There have been in 
stances in which under similar oiroum 
stances, notwithstanding failure on the 
part of the plaintiff to put in deficit 
court-fees on the plaint within the time 
fixed and so attracting the operation of 
O. 7, R. 11 (o) of the Code, application to 
continue the suit in forma pauperis has 
been ordered to be entertained. One of 
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such cases is the case of 36 C N 
1035 (6) which though it purports only 
to distinguish the case of 36 C W N 
567 (l) and does not dissent from it, does 
in our opinion, do so on a ground which 
is too narrow. Another case that may be 
cited in this connexion is that of 64 Mad 
L J 723 (8). The only point of difference 
between the present case and the oases 
just cited is that in those cases the ap- 
plication to continue the suit in forma 
pauperis was made at n time when a 
period allowed by the Court had not ex- 
pired. But on principle we do not see 
why that should make any difference, so 
long as it is clear that an application for 
further time was pending consideration, 
at the time when the application to oon- 
tinue the suit in forma pauperis was 
made, and so long as it is also clear that 
the Court could, if it so wished, grant fur- 
ther time, thus repelling the operation of 
O. 7, R. 11 (o) of the Code. In our judg- 
ment the Subordinate Judge was in 
error in refusing to entertain the appli- 
oatioD. We accordingly allow the ap. 
peal and, setting aside the two orders re. 
ferred to above, send the case back to 
the Court below with a direction that 
the application be entertained and dealt 
with on its merits. We decide no other 
point. Costs of this appeal will abide the 
result of the suit. 

K s./r.K. Appeal allowed. 

8. Bava Sahib Miyan v. Abdul Ghani, 1933 Mad 

498=147 I 0 710=64 M L J 728. 
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R. C. JIlTTER, J. 

Bamshashi Ghose — Petitioner. 

V. 

Mokendra Nath Sinha and another — 
Decree-holder — Auction. purchasers — 
Opposite Parties. 

Civil Rules Nos. 1323, 1324 and 1325 
of 1935, Decided on 7th February 1936, 
from order of Munsiff, Third Court' 
Khulna, D/. 22Dd June 1935. 

Bengal Tenancy Act (8 of 188S), S. 26-F— 
A, B and O co-abarer landlords in respect of 
three holdings— Under Estates Partition Act 
two holdings allotted to A and third partly 
to A and partly to B and 0— B and O insti- 
tuting suit for rent of holding for period 
anterior to partition and obtaining decree 
and purchasing holdings in execution thereof 
—4 held entitled to cleim pre-emption. 

A, B and 0 were co-sharor landlords in res- 
pect of throe occupancy holdings. Later on 
under a proceeding under the Bengal Estates 
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Partition Act, two holdings wore allotted ex- 
clusively to A and the third holding was allotted 
partly to A and partly to B and C. B and C 
instituted a suit foe rent for the throe holdings 
for a period anterior to the partition without 
impleading A and obtained decrees and in exe- 
cution thereof purchased the three holdings. 
A applied for pre-emption : 

Held: that bis application was competent. 

[P 224 0 1] 

Jogneswar Majumdar — for Petitioner. 

Order. — In these three Buies the 
petitioner applied for pre-emption under 
the provisions of S. 26-F, Ban. Ten. Act. 
!He and the opposite parties are co-sharer 
llandlords in respect of three occupancy 
holdings which are the subject matters 
fOf the three pre-emption cases out of 
which these Rules arise. Later on there 
was a proceeding under the Estates Parti- 
;tion Act and two of the holdings were 
allotted exclusively to the allotment of 
the petitioner, but the third holding was 
allotted partly to the petitioner and 
'partly to the opposite parties. The 
opposite parties instituted suits for rent 
for these three holdings for a period 
anterior to the partition. In those suits 
the petitioner was not impleaded as a 
party. Decrees were obtained and in 
execution thereof these three holdings 
were purchased by opposite parties Nos. 
1 and 2. On that the present petitioner 
applied for pre-emption. These facts are 
not challenged and the decrees are there- 
I fore money decrees. In this view of the 
matter, I do not see how the application 
of the petitioner could be resisted. The 
opposite parties did not resist the appli- 
icatioD, but in.spite of that the petitioner’s 
lapplicatioDS have been dismissed. I, 
therefore, hold that the lower appellate 
Court was wrong in dismissing those 
applications. The Rule is accordingly 
made absolute and the order for pro- 
emption must be made in respect of the 
three holdings in favour of the petitioner. 
As there is no appearance on behalf of 
the opposite party, there will be no order 

for costs. , , . 

B.M./r.K. Buie made absolute. 
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LORT-WlLLlAMS AND JACK, JJ. 
Mahammed Eossain and others — 
Acca 80 d”PobitioD 6 r 0 . 


V. 


Bholanath Das— Complainant— Oppo- 

Criminal Revo. No. 637 of 1935, Do- 
<sid6d on 22nd July 1935. 


Criminal P. C. (1898). S. S61-A— Accused 
charged under S. 368, Penal Code, acquitted 
—Proceedings started under Ss. 497 and 
498, Penal Code, on same facts, to defeat 
effect of acquittal — Proceedings being abuse 
of process of Court are liable to be quashed. 

Where tbo accused charged under S. 366 are 
acquitted on appeal and a subsequeut prosecu- 
tioD is started against them under Ss. 497 and 
498 OQ the same facts with a view to defeat the 
effect of the previous acquittal, the proceedings 
being an abuse of the process ate liable to be 
quashed. [P 224 0 2; P 225 0 1] 

Sudhansu Sekhar Mukherji — for Peti- 
tioners. 

Probodh Chandra Chatter jee and Biswa- 
natk Saha — for Opposite Party. 


Jack, J. — This was a Rule calling upon 
the District Magistrate of Birbhum and 
upon Bholanath Das, the complainant 
opposite party to show cause why pro- 
ceeding under Ss. 497 and 498, 1. P. 0., 
should not be quashed, or, in the alter- 
native, the case should not be transferred 
from the Court of Mr. Iyengar to the 
Court of some Magistrate outside Bam- 
purhat. Two of the petitioners were 
originally tried for kidnapping under 
S. 366 and were acquitted on appeal to 
the Court, on the grounds that the girl 
in question went of her own accord to 
the house of the accused and that there 
was no taking or sending. After the ac- 
quittal on appeal in that case, this prose- 
cution has been launched against two 
persons Mahammed Hossain and Bulu 
Khan along with four other persons ap- 
parently on the same facts. 

The ground upon which this applica- 
tion was made is that these proceedings 
are an abuse of the process of the Court, 
inasmuch as on the final finding in the 
appeal in this case, the facts on which 
this prosecution is based being the ss-®®' 
there could be no offence under S. 498. 
We find from the record that these two 
persons Mahommed Hossain and Bulu 
Khan, during the proceedings in the pro- 
vious case, were for six months in jail 
as undertrial prisoners and subsequently 
served two months’ sentence before they 
were finally acquitted. There can be no 
doubt that this prosecution has been 
undertaken, in order to endeavour to 
defeat the effect of the previous acquittal. 
The facts on which it is founded, are 
the same. It U urged that now that 
the girl is free and not under the m- 
fiuenoe of the other side, will make 

statement, which will P'?' 

secution case whereas her statements 
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made in the previous trial went agamst 
the prosecution. We find that in 
meantime she has been prosecuted under 
S 193 tor giving false evidence m tnat 
connexion and it is not lihely that much 
reliance can be placed upon bet testi- 
mony. There might be something to be 
said on behalf of the proseonhon as 
against the petitioner Mahomed Hossain 
who is the only one proceeded against 
under S. i97. But inasmuch as he has 
been already in jail for eight months on 
account of this occurrence, we think that 
if any offence has been committed, he 
has already been sufficiently punished. 
Moreover there has been a very great 
delay in prosecuting him. If the hus- 
band really intended to prosecute Mahom- 
med Hossain for adultery, he should not 
have waited ten months to bring the 
complaint. The husband, in fact, was a 
witness in the first case and if he had 
made a complaint at the time, these 
charges could have been made then. In 
these circumstances, we are of opinion 
that these proceedings are an abuse of 
the process of the Court. We therefore 
think that this is a case in which the 
proceedings ought to be quashed under 
the provisions of S. d61-A, Criminal P. 0. 
We would accordingly make the Rule 
absolute, quash the proceedings and direct 
that the accused petitioners be forthwith 
discharged from their bail bonds. 

Lort-Williams, J . — I agree. 

R.M./r.k. Proceedings quashed. 
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for the good of the community. Even * 

public body is acting within the limits of its 
jurisdiction, the Courts may and will interfere 
if it be shown that the discretion 870 “^ 
has not been exercised bona fide. ^ 

Where a District Board acted within its 
powers in passing the resolution to acquire 
certain land but there was a complete want of 
good faith, and an entire lack of regard for the 
interest of the owners of the land recommended 
for acquisition : 

Held : that the Courts had jurisdiction to 
interfere, and to safeguard the interests of 
owners by declaring the resolution ultra vires 
and granting an injunction. It was immaterial 
that some future development of the situation 
might aCord the plaintiffs a different remedy : 
WestminsUr Corporation v. i. & N. W. Rii. 
Co.. (1905) A C 426, Appl [P 226 0 2] 

Radha Btnode Paul and Haniidul Hnq 
Choudlntry — for Appellants. 

Brojolal Chakravarty and Chandra 
Sekhar Sen — for Respondents. 

Bartley, J. — This is an appeal against 
the decision of the Additional Subordi- 
nate Judge, Chittagong, affirming a 
decree of the Munsif, Third Court, which 
declared a resolution of the District 
Board, Chittagong, dated 24th February 
1931, to be illegal and ultra vires, and 
restrained the Board from taking steps to 
acquire lands in pursuance of the said 
resolution. The succinct history of the 
case, as found by the Courts below, is 
that rivalry between the Chondburies of 
Chittagong and Paragalpur on the one 
side and the Roy Choudhuries of Dhoom 
on the other, resulted in the establish- 
ment by the former of a Hat called Santi 
Hati, close to a long established Hat 
nwned hv the Rnv Chniidhnriafl. known 


Guha and Bartley, JJ. 

District Board of Chittagong — Defen- 
dant — Appellants. 

V. 

Sosi Bhusan Pal and others — Plaintiffs 
— Respondents. 

Appeal No. 997 of 1933, Decided on 
7th February 1936, from appellate decree 
of Addl. Sub.Judge, Chittf^ong, D/- 17th 
December 1932, 

* Jurisdiction— Public body passing reso- 
lution to acquire certain land— But doing to 
m bad faith and without regard to interest 
of owner of land concerned -Such owner is 
entitled to declaration that resolution is 
ultra vires and also injunction though be 
may have other remedy afterwards. 

Pablio bodies shoald be kept within control 
They may not exceed the limits of the antho- 
tity committed to them by law ; they must aot 
In good faith and reasonably and with some 
regard for the interests of those who may snSet 
1986 G/29 & so 


as Mahajau Hat. In 1928, the site of 
Santi Hat was moved to the Ganekobara 
Khal. There is a road, koown as the 
Khan Saheb Serajuddiu Road, which was 
kbas mahal property, but enlisted as a 
Local Board Road in 1924, which runs 
from the iroad to Mahajan Hat to the 
Leake Road, a distance of li miles. Abont 
800 feet from the Mahajan Hat Road this 
road is intersected by the Kbal, imme- 
diately beyond which is the site of Santi 
Hat. The resolutiou, with which the 
present suit is. concerned, deals with 
the acquisition of this section of the 
Serajuddin Road and the adjacent land, 
which is the property of the plaintiffs. 

In 1928 an attempt was made to widen 
this part of the road by force. The per- 
petrators, tenants of thePargalpur Chou- 
dhuries, were convicted in the criminal 
Court. A Local Board ooutraotor, who 
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claimed to be carryiog cut a contract to 
^ideo the road on behalf of the Board, 
was also convicted. Then a petition was 
filed before the Sadar Khas Mahal Officer, 
complaining of encroachments on the 
road. This petition was placed by the 
Chairman of the Local Board before the 
Collector who merely referred the Board 
to the civil Courts. The nest step was a 
proposal by one Kobbad Ahmed whose 
brother had been convicted in the crimi- 
nal proceedings that the land should be 
acquired at bis expense. This proposal 
was adopted by the Board on 23rd August 
1930, and the following resolntion passed: 

Besolved that the land be acquired at the 
expense of the partj, aud District Board be 
moTed to take action in the matter as early as 
possible. 

Bupees 400 out of an estimated ac- 
quisition cost of Bs. 687 was deposited by 
Kobbat in March 1931. The Local Board 
resolution was sent to the District Board, 
which passed a resolution recommending 
the acquisition, but omitting any refer- 
ence to the source of the costs of it. This 
resolntion, which was duly forwarded to 
the Commissioner, is challenged in the 
present suit. The Courts below on exa- 
mination of the whole evidence have con- 
currently found in the first place that 
the proposed acquisition was not neces- 
sary for any public purpose. The first 
Court said : 

The conclusion thus seems irresistible that 
these transactions ^ere the outcome of conspi* 
racy between the Chairman of the Local Board 
and the Sub-OTerseer .... to support the 
organuers of Santi Hat. 

The finding of the lower appellate 
Court is that: 

Every thing leads to the irresistible conclusion 
that attempts were made by the Local Board 
authorities to accominodate the promoters of 
Sauti Hat io their sefarious object to damage 
the rival Mabajan Hat. 

In the second place, both Courts have 
found that the road in question is Khas 
Mahal property and does not belong to 
the Board which originally recommended 
acquisition. The position as summarised 
by the Court of appeal below, is that the 
entire project of land acquisition was 
conceived for a purpose other than a 
public purpose, and that an attempt was 
made to carry it out by persons who had 
no authority to move in the matter, with 
funds non-esistent at the time but to be 
procured by private persons to serve 
their own purposes. On appeal before us, 
the contention urged was that the suit 
was maintainable, as the District Board 


had no power to do more than recom- 
mend acquisition which must be carried 
out by Government. It was said in this 
connexion that under S.o-A.Land Acqui- 
sition Act, any person aggrieved by the 
proposals could file objections, and that 
no other remedy was available to him. 
^ e are entirely unable to give etfect to 
this contention. On the finding of the 
Courts below, there has been a definite 
threat to the plaintiffs, owners of the 
land, affecting their right to peaceful en- 
joyment of the lands, and emanating from 
a public body. 

The principle immediately applicable 
in such a case is the necessity of keeping 
such bodies within control. They may 
not exceed the limits of the authority 
committed to them by law; they must act 
in good faith and reasonably and with 
some regard for the interests of those 
who may suffer for the good of the com. 
munity. Even when a public body is 
acting within the limits of its juri^io- 
tion, the Court may, and will interfere, 
if it be shown that the discretion given 
by law has not been exercised bona fide : 
see (1905) A C 426 (l). It remains to 
apply these well established principles to 
the facts of the present case as found by 
the Courts below. The position has not 
been challenged, and need not tberefora 
be considered here, that the District 
Board acted within its powers in passing 
the resolution. What has been challenged 
is the good faith and reasonable character 
of the resolution itself. 

The concurrent findings of the Courts 
below establish a complete want of good 
faith, and an entire lack of regard for the 
interests of the owners of the land re- 
commended for acquisition. On these 
findings there can be no doubt that thej 
Courts have jurisdiction to interfere and 
to safeguard the interests of the owners. 
It is immaterial that some future de- 
velopment of the situation might afford 
the plaintiffs a different remedy. On the 
facts found in their favonr at this stage, 
they are entitled to claim protection from 
the Courts by way of injunction. In this 
view of the case, the decisions of the 
Courts below must be affirmed, and the 
present appeal dismissed with costs. 

Guha, J. — I agree. 

k.s./b.K. ■ Appeal dismissed. 


Westminster Corporation v. L- f 

Co.. (1905) A C 426 = 79 L J Ch 629=69 J P 

425=54 W R 129=93 L T 143. 
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CuNLiPPE AND Henderson, JJ. 

Bhahla Bhutan Pramanik and another 
— Accused — Appellants. 


V. 

Emperor — Opposite Party. 

Death Ref. No. 24, and Appeal No. 942 
of 1935. Decided on 19th February 1936. 

(a) Confe*sion— Trial by jury— Judge baa 
to determine whether it i» admiaaible— Jury 
in confidering whether it if true or not can 
confider voluntarineia or otherwise of eon* 
f«$sion. 

When ibe prosecutioo seek to put a confes- 
sion into evidence it is the duty of the Judge 
to decide whether that evidence is admissible 
or not. When once it has been let into evi- 
dence and pot before the juryt it is for them to 
say whether it is trne or not, and in so doing the 
jury are not debarred from considering whether 
the confession which has been placed before 
them was volontary: 1984 Ccl 858, Appr. 

[P 228 0 1 ) 

(b) Confession — Judge directing jury as to 
whether it it admissible commits error of 
law — But failure of justice is necessary to 
vitiate trial. 

Where a Judge directs the jury to decide 
whether certain confessions are admissible in 
evidence or not, he commits an error In law« 
But unless there is consequent failure of justice, 
the trial is not vitiated. [P 229 0 1] 

(c) Evidence Act (1872), S. 24 — '^Person tn 
authority" (Quaere). 

Quaere-^Wbether a person who is merely 
tbo landlord of the village and a member of the 
Union Board is a person in authority within 
the meaning of 8 . 24. [P 229 0 1) 

(d) Confession — Voluntary or involuntary 
nature is mixed question of fact and law. 

The voluntary or involuntary nature of a 
confession involves a mixed question of both 
fact and law [p 229 q 1 ] 

(e) Murder— Sentence— Argument that two 
lives should not be forfeited for one should 
be rejected. 

The argument that two lives should not 
be forfeited for one should be rejected. The 
only way in which death sentence can be alter- 
ed 18 by the exercise of the prerogative by the 
Kmg-Emperor and it has got nothing to do 
with law at all. jp 280 0 t] 

Satindra Nath Mukerjeaand Sudhansu 
Kumar Sen — for Appellants. 

D. N. Bhattackarya—hf the Crown 


appellani 

Bhakta BhTisan Pramanik, Dnrgapad 
Modak and Jaladhar Knnda have bee 
convicted of offences punishable nndt 
Ss 302 and 392, 1. P. 0. The two form! 
have been sentenced to death and the 
Mse has been referred to this Court b 
the learned Sessions Jndge. The thii 
has been sentenced to transportation ft 
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life. All the three persons have appealed 
and the appeal and the reference have 
been heard together. Briefly the facts 
of the case are as follows:^ There was an 
old woman named Saibalini who had been 
living alone for sometime. On the morn- 
ing of the 16th August last, her uephew 
went to her bouse to see her but found 
the door in the compound wall locked. 
He scaled the wall, made his way into 
the bouse and there found the old woman 
lying dead on her bed. Information was 
given to the Police who started to inquire 
into the matter as being the case of an 
unnatural death. P. W. 2, Golak Behary 
Boy, is the landlord of the village. He 
received certain information which 


aroused his suspicions. Amongst other 
things, he was told by P. W. 6, fianjan 
Pal, that the three accused persons had 
been seen together talking in a suspi- 
oious manner on the night of the murder, 
and suggested that they might be in 
a position to give some information 
with regard to the old woman’s death. 
This gentleman said that while he and 
Banjan Pal were discussing the matter, 
the accused Jaladhar used to come 
and sit uuneoessarily there and on 
two occasions actually followed him. On 




anything to say. 

The boy then burst into tears and 
confessed that the old woman had been 
murdered by himself and the other two 
accused. Subsequently, similar confes- 
sions were made by the other two ac- 
cused and Durgapada handed over to 
Golak Boy four gold earrings which, he 
said, were part of the stolen property. 
After consulting a friend, he sent infor- 
mation with the said earrings to the 
Police and the accused persons were 
arrested. Jaladhar and Bhakta then 
made confessions before a Magistrate. 
The earrings were identified by the 
daughter of the deceased as her own and 
she said that they had been left in the 
custody of the deceased. On these facts, 
the three appellants were placed on their 
trial before the learned Sessions Judge of 
Burdwan and a jury. All three of them 
were unanimously found guilty. It is 
clear from what has been said above that 
the most important evideuoe is that o£ 
the confessions made by the three appal, 
lants and it is therefore inevitable that 
the problem of the respective functions 
of the Judge and the jury in this matter 
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Bbould have been agitated before us. On 
behalf of the appellants, Mr. Mookerjea 
has contended, firstly, that the Judge 
left the question of the admissibility of 
these confessions to the jury instead of 
deciding it himself ; and, secondly, that 
the directions which be actually gave to 
the jury were not correct in law. Now, 
it could hardly be doubted that when the 
prosecution seek to put a confession into 
evidence, it is the duty of the Judge to 
decide whether that evidence is admis- 
sible or not. Hence, it is sometimes said 
succinctly that it is the duty of the Judge 
to decide whether a confession is volun- 
tary and of the jury to decide whether it 
is true. But when one comes to examine 
the matter, I think it will become ap- 
parent that the first proposition is too 
broadly stated, while the second is too 
narrow. 

When the Judge has to determine whe- 
ther a confession is admissible, he has to 
see if it is hit by the provisions of S. 24, 
Evidence Act. This succinct use of the 
word “voluntary” is therefore rather un- 
fortunate. A confession which is not hit 
by the precise terms of S. 24 may at the 
same time not be voluntary in the ordi- 
nary sense of the term. The duty of the 
Judge, however, is to decide whether he 
will allow the confession to go in, that is 
to say, be has to satisfy himself that it is 
not within the prohibition of that sec- 
tion. When once it has been let into 
evidence and put before the jury, it is 
for them to say whether it is true or not. 
Now, I am bound to say that I am un- 
able to see how, when they have to de- 
cide that matter they can ignore the 
question whether it was voluntary or 
not. It would be almost impossible to 
decide the question without considering 
that matter. It is clear that if the jury 
are to perform their duty satisfactorily, 
they must consider all the circumstances 
under which the confession was made 
and it may well be that in many cases 
there may be circumstances which would 
support an inference that the confession 
was not voluntary. 

The moment one comes to find that, it 
arouses a suspicion in one's mind whether 
a confession which is not voluntary is true, 
lam therefore of opinion that the jury 
are not debarred from considering whether 
the confession which has been placed 
before them was voluntary, I very 
much doubt if they were so debarred 


whether such a legal prohibition would 
have the slightst effect on their minds 
and I hod it difficult to believe that 
whatever a Jndge might say, a jury 
would accept as satisfactory, a confes. 
sion which they themselves thought had 
been induced. The matter was recently 
carefully considered by S. K. Ghose and 
Khundkar, JJ., in the case of 39 C W N 
27 (l). In my opinion, that decision is 
both good law and commonsonse and I 
respectfully agree with it. Turning to the 
facts of the present case, the learned 
Judge said this : 

If you are satisfied that these coafessioDS 
were made aad were not obtained by any threat 
or inducement fromGolak Babu, then they are 
admissible in evidence. It is nobody's case that 
they were obtained by threat or inducement, 
because the defence is that they were not made 
at all ... . But if you are satisfied that they 
were made, then it would be well if you further 
see if you can feel satisfied that they were not 
obtained by threat or inducement • ... If you 
think that they were obtained by threat or 
inducement (although there is no evidence), 
then they could not be admissible In evidence 
against them, because Oolak Babu is the zamin* 
dar of the village and a member of the Union 
Board, and so a person in authority. 

As regs^rds the confessioDS to the Ma- 
gistrate, the learned Judge said this : 

The accused at that time were in police cus* 
tody. But as these confessions were made in 
the immediate presence of the Magistrate, 
these are admissible in evidence. You have to 
consider whether these confessions made to the 
Magistrate were voluntary and whether they 
were true. 

It was contended by the learned De- 
puty Legal Remembrancer, Mr. Bhat- 
tacharya, that what the learned Judge 
really meant to put before the jury was 
this : He had himself come to the oon- 
clusion that the confessions were admis- 
sible and having put them before the 
jury, he directed them, if they thought 
they were not voluntary, to refuse to be- 
lieve them. He therefore contended that 
in fact these directions went too far in 
favour of the accused and the appellants 
could not possibly have suffered any pre- 
judice thereby. I think that argument 
might apply to the directions with re- 
gard to the confessions made to the 
Magistrate. But I find it very difficult to 
interpret in that sense the directions 
with regard to the confessions made to 
Golak Roy. The plain meaning of ^e 
words used by the learned Judge is that 

Cr L J 485=39 0 W N 27. 
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he directed the jury to decide whether 
they were admissible in evidence or not. 
If this be so, there can be no doubt tnaB 
he committed an error in law on tbis 
point and it is necessary to consider 
whether any failure of justice has been 
caused thereby. Now. there can be no 
doubt that the jury were satisfied that 
these confessions were both voluntary 
and true and it could not be said that 
any failure of justice has occurred, un- 
less we are to bold that in fact these 
confessions were inadmissible in evidence 
and ought not to have been put before 
the jury at all. Mr. Mukerjee asked us to 
hold that they were. But we have care- 
fully considered all the circumstances 
and are unable to reach such a conclu- 
sion. 

As at present advised I should feel 
rather doubtful whether Golak Roy, who 
is merely the landlord of the village and 
a member of the Union Board, is a person 
in authority within the meaning of S. 24. 
But in the view we take of the confes- 
sions themselves, it is not necessary to 
decide this point. The appellants them- 
selves neversuggested that any inducement 
was offered. On the odntrary, they deny 
that they ever made these confessions at 
all and suggested that the whole story 
had been concocted by this gentleman. 
There is no evidence to suggest that any 
inducement was offered. (His Lordship 
then examined the evidence and conclud- 
ed.) To sum up: we have no doubt at 
all that the guilt of the three appellants 
has been most clearly established and the 
appeal accordingly must be dismissed. 

Cunliffe, J « — I am of the same opi- 
nion on the facts of this appeal. I only 
^ish to add a few obserrations in defence 
to the argnments which were addressed 
to ns on the question of the consid or- 
ation of the oonfeBsions in criminal cases 
tried before a Judge and a jnry. There 
is no doubt that the question is not alto- 
gether free from difficulty and I think 
that the difficulty arises because it is 
sometimes forgotten that the voluntary 
or involuntary nature of a confession 
involves a mixed question of both fact 
and law. It was long ago decided in the 
Old Court of Crown Cases Eeserved in 
England in 1 Den C 0 329 (2), that if it 
is apparent from the evidence produced 
dnring the trial that a confession upon 
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which the prosecution originally relief is 
nob a voluntary one, it is the duty of the 
Judge to make his decision at once and 
to withdraw that confession and every- 
thing contained in it from the consider- 
ation of the jury. So that the difficulty 
only arises when the Court has come to 
the conclusion that the confession under 
consideration is a voluntary one when 
the Court bad heard the argument and 
the evidence to the contrary which it is 
unable to accept. In that position, it 
becomes a practical question. There is a 
presumption, of course, in the law of 
evidence that all confessions are volun- 
tary. It is a presumption which can be 
rebutted and frequently is rebutted. But 
when we come to the position to which I 
have already referred, where an argument 
is addressed to the Court upon evidence 
adduced that a confession originally 
supposed to be voluntary and admitted 
prima facie is not voluntary and that 
argnment and evidence is rejected, then 
the difficult question which had caused a 
good deal of controversy comes to light. 
Becently there has been a decision, which 
is still unreported, to which we were 
referred by the learned Deputy Legal 
Bemembrancer. That is the case of 
Badan Ali v. Emperor. The learned 
Chief Justice of this Court, in delivering 
the leading judgment of the Bench of 
three Judges, relied upon a dictum of 
Mr. Justice Coleman, an American Judge, 
in 107 Ala 108 (3). During the course 
of the quotation from the American 
Judge's judgment, we find these words 
being used in reference to confessions 
which have been admitted by the Judge 
after argument against their admissible 
nature in evidence. The learned Judge 
said this: 

The Jury have no authority to reject them 
(i.e.. the confessions) as incompetent. But the 
Jury 'are the sole judges of the truth and 
weight to be given to confessions, as they are of 
any other fact. In weighing the confessions, 
the Jury must take into consideration all the 
circumstances surrounding them and under 
which they were made, including those under 
which the Court declared, as a matter of law, 
they were voluntary. In weighing confessions, 
the Jnry necessarily consider those facts upon 
which their admissibility, as having been volun- 
tarily made, depends. While there is no power 
in the Jury to reject the confessions, as being 
incompetent, there is no power in the Court to 
control the Jury in the weight to be given to 
facts. 


2. B. Garner, 1 Den 0 0 S29. 


8. Burton v. State, 107 Ala 108, 
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That passage shows that the real diffi- 
culty is to distinguish in an involved 
question of this character where law ends 
and fact begins. But the American Judge 
has taken the broad line that whereas it 
is the function of the Judge to give his 
decision on the purely legal side of the 
question before the Court is safe to leave 
open the final decision of fact in their 
verdict to the Jury, even though that 
decision may involve some disagreement 
with the Judge in his decision of mixed 
law and fact on the preliminary question 
as to admissibility. That to me seems 
both good law and good sense, and as my 
learned brother has observed the ques* 
tion is an academic one. On the other 
band it is not altogether academic, when 
one considers that any Judge trying a 
case with a jury can safely leave every 
question of fact to the jury, provided 
they are cautioned carefully and suffi- 
ciently enough. Finally, we must consider 
the question of sentence. All the three 
appellants were convicted of murder. 
Appellants 1 and 2, viz. Bhakta Bhusan 
Pramanik and Durgapada Modak, were 
sentenced to death. They are respec- 
tively aged 22 and 27 years. The third 
appellant, Jaladbar Kundu, who was a 
young boy of 16, was sentenced to trans- 
portation for life under the alternative 
power invested in Judges in India in 
murder cases. The learned Judge pro- 
perly took into consideration the youth 
of the third appellant. We can see abso- 
lutely no reason why these first two 
appellants should not suffer the extreme 
penalty. That is no reason in law. I 
frequently had addressed to me the 
argument that two lives should not 
be forfeited for one. It is an argument 
which I completely reject. When per- 
sons are convicted for murder, the only 
way in which that sentence can be 
altered is by the exercise of the prero- 
gative by the King-Emperor and it has 
got nothing to do with law at all. In 
these circumstances we confirm both the 
sentences of death. 

k.S./r.K. Appeal dismissed. 
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Harnath Rai Binj Raj anH others ~ 
Defendants — Petitioners. 

V. 

Sewi Prosad Singh and others — Plain- 
tiffs — Opposite Party. 

Suit No. 403 of 1934, Decided on 29th 
August 1935. 

Letters Patent (Calcutta), Cl. 12 — Leave 
under Cl. 12 — Application for revocation — 
Defendant aggrieved by discretion exercised 
by Court in granting leave under Cl 12~ 
He should apply at earliest moment — Appli* 
cation made at stage vrhen suit is ready for 
bearing cannot be granted. 

Where a deleadant feels aggrieved at the 
manner in which the Court exercised its dis* 
cietioo, which it admittedly has, in granting 
leave under 01. 12 of Letters Patent, he should 
apply for revocation of such leave at the earliest 
moment and not allow what is pcima facie a 
perfectly bona fide suit to proceed through the 
normal stages of litigation up to the stage of 
being ready for hearing and appearing in the 
warning list before he makes his application. 
Where therefore the defendant makes the appli* 
cation for revocation at the stage when the suit 
appears in the prospective and warning list, 
such application cannot be granted. [P 231 0 1] 

N. C. Chatterjee and D. N. Sinha — 
for Petitioners — Defendants 2 to 4. 

S. R. Das — Opposite Party. 

Order. — This is a border line case. 
It is true that the case resembles two 
other cases in which I have recently re- 
voked the leave granted under Cl. 12 of 
the Letters Patent in that the only part 
of the cause of action which had arisen 
within the jurisdiction is the assignment 
by the original holders of the negotiable 
instrument in favour of the plaintiffs. 
There is also this to be said on the side 
of the defendants, that the majority of 
the plaintiffs reside in the same place as 
the defendants, and so they will not be 
pub to any inconvenience if the leave is 
revoked. If the suit had not reached the 
stage, which it has in fact reached, 
I should probably have considered that 
the circumstances justified me in revok- 
ing the leave. On the other hand I have 
no reason to suspect, as I suspected in 
one of the previous cases, that the assign- 
ment was deliberately made in Calcutta 
for the purpose of embarrassing the defen- 
dants in their defence to the suit. So far 
as I can recollect, in the other case with 
which I have recently dealt, there had 
been few, if any, preliminary steps taken 
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ia the litigation. In this case, on the 
other hand, not only has there been dis- 
covery but the suit has appeared in the 
Prospective List, and also in the Warn- 
ing List, on several occasions. It ap- 
peared on the Warning List on 18th July 
1935 and on 22nd August 1935, and on 
those occasions it was adjourned by con- 
sent, the adjoarnment on the last occa- 
sion being over the long vacation. It is 
said that the defendants consented to the 
adjournment to accommodato the plain- 
tiffs and that it is therefore inequitable 
that they should be in a worse position 
because they have treated their oppo- 
.nents with courtesy. I think there is 
something in that argument, but at the 
same time, where the defendant feels ag- 
grieved at the manner in which the 
Court has exercised the discretion which 
it admittedly has, I thick that he should 
apply at the earliest moment and not 
allow what is prima facie a perfectly 
bona ffde suit to proceed through the 
normal stages of litigation up to the stage 
of being ready for bearing and appearing 
in the Warning List before he makes 
his application. In these circumstances 
I refuse the application with costa* 
Certified for counsel. The plaintiff will 
pay the costs of the guardian ad litem 
and add them to his claim, 

K.m./r.k. Application disallowed. 


in the proceedings is given to a landlord who 
does not desire to pre'ompt unless his cosbarers 
insist OD doing so. If therefore the result of 
refusing to extend the time for joining in the 
application be to invalidate the original appli- 
cation under S. 2G-F (1), the other cosharers 
who did not apply under S. 26'F (!) will not be 
prejudiced. tP 233 C 1] 

(c) Bengal Tenancy Act (18S5), Ss. 26'F (1) 
(4a) and 188-^Notice of transfer served on 
cosharer^If such cosharer wishes to apply 
for pre’emption, be must give information of 
his application to all cosharer landlords 
known to him within such time that others 
can apply under Sub*S. 4a of S. 26‘F — If he 
does not do so» bis application should be 
rejected. 

A cosbarer landlord upon whom notice under 
8. 26 0 or E of a transfer has been served, and 
who wishes to apply under 8. 26*F(l), must 
give information of bis application to all 
the cosharer landlords known to him. within 
such time that those cosbarer landlords can, if 
they wish, make an application under 8. 26-F 
(4a) and a deposit under S. 26-P (4a) within 
two months of the service of notice on the co- 
sharer landlord who is applying under S. 26*F(1) 
Or within one month of bis application under 
8. 26'F (1) whichever is the later. If be does not 
give all of them the information within the time 
80 described, his application under 8. 2C’F (1) 
should be rejected, not on the gronnd that it is 
barred by limitation, but on the ground that 
the conditions on which alone the application 
can be entertained, have not been fulfillod. 

[P 233 0 2, P 234 0 1] 
Prakash Chandra Pakrashi — for Peti- 
tioner. 

Ajit Makar Dutt — for Opposite Par- 
ties. 


A. 1. R. 1936 Calcutta 231 

Lodge, J. 

Mohammad Gorib Hossain Mia — Peti- 
tioner. 

V. 

Sm. flafmannewa and others— 

Opposite Parties. 

Civil Rale No. 1623 of 1934, Decided 
on 12th June 1986. from order of Mun- 
eif, Central Court, Comilla, D/- 30th 
August 1934. 

U885), S.. 26-F 
5 26* F* *** proceeding, under 

fofif proceedings under S. 26-F 

lot if S. had no application to suoh a pro- 
■Meding, the proviso to the section would not 
^ made applicable to a proceeding under 
fi. 26-P (1): 1931 Oal 662, Bel. on. [p 233 Q 1] 

(b) Bengal Tenancy Act (1885), S. 26-Ffl) 
■•nd (4a]— Distinction pointed out. 

The right to apply under S. 26-P (4a) to 

dir r proceedings instituted un- 

H a cosharer is distinct from the 
4n proceedings nnder 8. 26-P 

The right given under 8. 26-F (4a) to join 


Bireswar Ghatierjce — for Deputy Re- 
gistrar. 

Order. — This rule arises out of an 
order passed in a proceeding under S. 26-F 
Ben. Ten. Act. Opposite party No. 1 is 
the transferee of an occupancy raiyati 
holding. Petitioner is one of the imme- 
diate cosbarer landlords of that holding. 
On 14th May 1934 petitioner made an 
application under S. 26-F (l) praying 
that the holding be transferred to him- 
self. The transferee and five of the 
petitioner's cosbarers v?ere made defen- 
dants in that application. On 2l8b June 
1934 the transferee filed a petition of 
objection and pointed out therein that 
there were 23 oosharers of the' petitioner 
of whom only 5 had been made parties. 

On 30th July 1934 petitioner applied to 
add the 18 co-sbarera named inthetrans. 
ferees’s objection, as parties defendants 
and was permitted to do so. The Munsif 
who heard the application held that peti- 
tioner was well aware that he had oo 
sharere who were nob made parties before 
30th July 1934, and that as all the co- 
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sharers ■were not made parties within 
two months of the serrice of notice under 
S. 26-C, nor within one month of the date 
of application under S 26-F (l), the ap- 
plication was time barred. The Munsif 
accordingly rejected the application un- 
der S. 26-F(l). Against that order the 
present rule has been obtained. It has 
been contended on behalf of the peti- 
tioner that no period of limitation has 
been prescribed within which cosharer 
landlords are to be made parties to the 
proceeding under S. 26.F (1). and that 
the Munsif was wrong in rejecting the 
application on the ground of limitation. 
The Munsif 's decision is based on an 
interpretation of Ss. 26-F and 183, Ben. 
Ten. Act, and it is with those two sec- 
tions that we are concerned. In the hrst 
place the advocate for the petitioner has 
argued that S. 188 has no application to 
a proceeding under S. 26.F. He argues 
that S. 188 applies only to proceedings in 
which action by the sole landlord or by 
the entire body of landlords acting to- 
gether is contemplated: that it does not 
apply to proceedings in which a single 
cosharer is entitled to act. Inasmuch as 
S. 26 F (1) permits an application by a 
cosharer it is not necessary for the ap- 
plication to be made by the whole body 
of landlords. I am unable to accept this 
view. In the first place if S. 188 had no 
application to such a proceeding under 
S. 26. F the proviso to the section would 
not have been made applicable to a pro- 
ceeding under S. 26-F (1). In the second 
place it has been held in 38 C W N 634 
(l) that S. 188 does govern S. 26-F 
and no other authority on the question 
has been cited. I am satisfied therefore 
^that S. 188 governs proceedings under 
S. 26-F. S. 188, Ben. Ten. -^ct, reads as 
follows : 

Subject to the provisions of S. 148-A. where 
two or more persons are cosharet landlords, 
anything which the landlord is under this Act, 
required or authorised to do must be done 
either by both or all those persona acting to- 
gether or by an agent authorised to act on be- 
half of both or all of them. 


Provided that one or more cosharer landlords, 
if all the other cosharer landlords are made par- 
ties defendant to the suit or pro««ding in 
ZDADD^r provided Id 8Qb*a8. (1) ftDd (2), S. 
and are given the opportuoity of joioiag m the 
suit or proceeding as co-plaintiffs or co-appli- 
cants, may tl) file an application under sub- 
S. (1). S. 26-F 
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This section contemplates that an ap- 
plication to pre-empt under S. 26.P (l) 
shall ordinarily be made by the whole 
body of cosharer landlords acting together. 
One or more cosharers, not being the 
whole body of cosharer landlords, may 
however make an application under 
S. 26 F (l) provided that certain condi- 
tions are fulfilled. If those conditions 
be not fulfilled, such cosharers are not 
entitled to pre-empt under S. 26-F. The 
conditions to be fulfilled are (l) that all 
the other cosharer landlords be made 
parties defendant to the proceeding; and 
(2) that all the other cosbarer landlords 
be given an opportunity of joining in the 
proceeding as co-applicants. The first of 
the couditioDS is designed to inform all 
the interested cosbarers of the proceed- 
iug aud to enable them to note the result 
and correct their collection papers and 
records if necessary. This objection 
would be attained if the cosharers were 
made parties at any time before final 
orders on the application were passed. 


The second of the two conditions is 
designed to protect one cosharer against 
pre-emption by another cosharer. The 
legislature recognises that a cosbarer 
landlord may be quite willing to allow 
the original transferee to remain in pos- 
session of the bolding, but be unwilling 
to allow one of more of his co-sharers to 
step into the shoes of that transferee. 
For this reason a cosharer is given th© 
right of joining in the proceeding as co- 
applicant. If however a cosharer landlord 
desires to join in the proceedings as 
co-applicant he must comply with tb© 
condition laid down in S. 26-F, snb- 
S 9 . (4.a) and {4-b). If such co-sbarers 
do not apply within two months of 
the service of notice under S. 26 C or 
26 E, or within one month of the appli- 
cation under S. 26.F (l). he has no right 
to join in the proceeding as oo-applioant. 
If therefore he be not informed of the 
application under S. 26.F (l) in snfficien 
time to comply with the provisionsof 
S. 26-F. snb-Ss. 4a and 4b, it cannot be 

said that be is given an opportunity ol 

joining in the proceeding as a co-appl^ 
cant. In such a case, it would follow 
that the conditions under which one or 
more co-sharers, not being the w o 
body of landlords, are entitled to make 
an application under S. 26-P (l) h-d not 

been fulfilled, and the application under 

S. 26.F U) would not be maintainable. 
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The above argument applies ^vbete 
notices under S. 26-C or 26.E have been 
duly served on all the co-sharer landlords. 
But as pointed out in 38 C W N 634 (1) 
and in 35 0 W N 688 (2) the Bengal 
Tenancy Act does not take into account 
the possibility that notices may not have 
been duly served on all the co-sharer 
landlords. It has been held in the two 
cases referred to. that a co-sharer land- 
lord upon whom no notice under S. 2o-0 
or 26.E has been served, may apply 
under S. 26-P (1) within a reasonable 
time of the date of his knowledge of the 
transfer. None of the rulings to which 
my attention has been drawn, discusses 
the rights of such a co-sharer to join 
in an application under S. 26-F (4a). 
The Advocate for the petitioner has 
argued that the same principle should be 
applied to applications under S. 26«F 
(4a) as to applications under S. 26-P (l); 
and that it should be held that a co- 
sharer upon whom no notice has been 
served under S. 26-C or S. 26-Ei may 
apply under S. 26-P (4a) within a reason- 
able time of his knowledge of the trans- 
fer. He argues further that if this view 
be adopted, the application of one co- 
sharer under S. 26-P (l) should not be 
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extension of time is for the benefit 
mainly of the co-sharer landlord upon 
whom notice was duly served and who 
has applied uuder S. 26-F (l), but has 
omitted possibly deliberately to inform 
his oo-sharer of his action. On the other 
band, the extension of time allowed m 
38 C W N 634 (l) and 35 C W N 688 (2) 
was necessary to protect the interests of 
the co-sbarer landlord upon whom no 
notice was served. It is obvious that a 
transferee may have every justification 
for omitting to serve notices of the trans- 
fer on all the co-sharer landlords. If ha 
should omit to serve notices on all, then, 
however justifiable the omission, he ex- 
poses himself to the liability of pre-emp- 
tion by a co-sharer landlord upon whom 
no notice was served, for an indefinite 
I time. There will ordinarily be less excuse 
' for one oo-sbarer landlord omitting to 
inform the other co-sharer landlords of 
his intention to apply or of his applioa- 
I tion under S. 26-F (l). He will ordi- 
' narily know who his co-sharers are. Ha 
does not derive his knowledge from the 
conduct of the transferee. He will ordi- 
r narily be ignorant whether notices under 
S. 26.G or 26-E have or have not been 
I served unon his oo.sharers. 


rejected on the ground that the second of 
the two conditions laid down in the pro- 
viso to S. 188 has not been fulfilled. If 
the right of the other oo.sharers to join 
in the proceedings as co-applicants has 
not become barred by limitation, the 
right to apply under S. 26.P (4a) to join 
as oo-applioant in proceedings instituted 
under 8. 26-P (1) by a co-sharer is dia- 
tinot from the right to institute the pro- 
ceedings under S. 26.F (1). The right 
given under S. 26-P (4a) to join in the 
proceedings is given to a landlord who 
does not desire to pre-empt unless his 
co-sharers insist on doing so. If there- 
fore the result of refusing to extend the 
time for joining in the application be to 
invalidate the original application under 
S. 26-P (l), the other co-sharers who 
did not apply under 8. 26.P (1), will not 
be prejudiced. 


It is not necessary to extend the period 
of limitation in order to protect the in- 
terest of the co-sharer landlord upon 
whom no notice has been served. The 



A oo-sbarer landlord applying under 
S. 26 F (l) is presumed to know the ne- 
cessity of informing his other co-sharers 
of the application within sufficient time 
to enable them to comply with the con- 
ditions of S. 26-F sub-Ss. 4a and 4b. If 
he intentionally omits to inform them in 
time, there is no reason why he should 
benefit by the omission, possibly unin- 
tentional and excusable, of the transferee 
to serve notices upon other co-sharers 
which omission has not afiected bis con- 
duct in any way. I can see no reason 
therefore to extend the rule laid down in 
35 C W N 688 (2) to applications under 
S. 26-F (4a). I understand by the second 
condition mentioned in the proviso to 
8. 188 that a oo-sbarer landlord upon 
whom notice under S. 26-C or E of a 
transfer has been served, and who wishes 
to apply under 8. 26-P (l). must give in- 
formation of his application to all the 
co-sharer landlords known to him, with, 
in such time that those oo-sharer land- 
lords can, if they wish, make an applica- 
tion under 8. 26-P (4a) and a deposit 
under S. 26. P (4b) within two months of 
the service of notice on the co-sharer 
landlord who is applying under 8. 26-P (l) 
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or within one month of his application 
onder S. 26-F (l) whichever is the 
later. If be does not give all of them 
the information within the time so des- 
cribed, bis application under S. 26.F (l) 
should be rejected, not on the ground 
that it is barred by limitation, but on 
the ground that the conditions on which 
alone the application can be entertained, 
have not been fulfilled. 

In the present case 18 of the co-sharers 
were brought on to the record on 30th 
July 1934, i. e., more than two months 
after the date of the application under 
S. 26-F (l) and therefore necessarily 
more than two months after the service 
of noticeunder S. 26-C. Notice of the ap- 
plication was served on them after 30th 
July 1934. It is not suggested that they 
were given information of the applica- 
tion under S. 26 F (l) in any other 
manner than by service of notice after 
30th July 1934. They were not there- 
fore given an opportunity of joining in 
the proceedings as co-applicants. Such 
being the case the conditions under 
which petitioner was entitled to apply 
under S. 26. F (l) were not fulfilled, and 
bis application was rightly rejected. This 
rule is discharged with costs two gold 
moburs. 

K.S./e.K. Rule discharged. 
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Nasim Ali, J. 

Raj Nandini Debi and others — Plain- 
tiffs — Appellants. 

V. 

Bhusan Chandra Sar — Defendant — 
Bespondent. 

Appeal No. 749 of 1933, Decided on 
16th May 1935, from appellate decree of 
Addl. Sub-Judge, Burdwan, D/- 15th 
June 1932. 

Bengal Tenancy Act (1885), S. SO— Tenant 
not paying uniform rent —But tbia due to 
Abatement of portion of rent on account of 
diminution of area and not due to variation 
in rent or rate of rent Tenant is entitled 
to presumption under S. 50. 

Where the tenant has not been paying uni- 
form rent to the landlord but the difference in 
the rents paid is duo only to abatement of rent 
on account of acquisition under Land A^uisi* 
tion Act and not due to any variation in the 
rent, the tenant is entitled to the presumption 
under S. 60. 234 C 2] 

Btjan Kumar Mukherjee and Apurba 
Charan Mukherjee — for Appellants. 

Sural Chandra Basak and Urukram 
Das Chahrabarty— lot Respondent. 


Judgment. — This is an appeal by the 
plaintiffs in a suit for ejectment of the 
defendants under S. 25 and S. 155, Ben. 
Ten. Act. One of the defences to the ac- 
tion was that the defendants were not 
occupancy raiyats but raiyats holding at 
fixed rate. The trial Court accepted this 
defence and dismissed the suit. On ap- 
peal the learned Judge has found that 
the defendants are occupancy raiyats, 
but the Judge dismissed the suit on the 
ground that it was barred by limitation 
under Art. 32, Lim. Act, Hence the pre- 
sent appeal by the plaintiffs. 

The Advocate for the appellants con- 
tends that the view taken by the 
learned Judge on the question of 
limitation is wrong, inasmuch as Fx. 7 
would go to show that the “misuse" took 
place within two years before the in- 
stitution of the suit. It is not necessary 
to express any opinion on this question 
inasmuch as it appears to me that the 
learned Judge's finding on the question 
of the status of the defendants is wrong. 
The Judge has held that the defen- 
dants failed to prove uniform payment 
of rent within 20 years preceding the 
institution of the present suit. It appears 
however from the Dakbilas which were 
granted by the plaintiffs to the defen- 
dants that the difference between the 
existing rent and the previous rent is due 
to abatement of a portion of the rent on 
account of a diminution in the area of 
the holding by acquisition under the 
Land Acquisition Act. The abatement 
given is no doubt not proportionate to 
the area acquired. But under S. 52, 
Cl. (4), Ben. Ten. Act, the amount abat- 
ed from the rent shall bear the same pro- 
portion to the rent previously payable as 
the diminution of the total yearly value 
of the tenure or holding bears to the pre- 
vious total yearly value thereof. There 
cannot be any doubt, therefore, that the 
differeuce betweeu the existing rent and 
the previous rent is due only to abate- 
meat of rent on account of acquisi- 
tion and not due to any variation m 
the rent or rate of rent. The tenant 
therefore is entitled to the benefit of the 
presumption under S. 50, Ben. Ten. Act. 
There being no evidence on the side of 
the plaintiffs to rebut the presumption, 
the conclusion is irresistible that the de- 
fendants are raiyats holding at fixed rate. 
The plaintiffs are, therefore, not entitled 
to get any relief in the suit. The appeal 
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is accordingly dismissed with costs. Leave 
to appeal under S. 15, Letters Patent, 
has been asked for in this case and is re- 
fused. 

k.s./r.K. Appeal dismissed. 
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R. C. Mitter, j. 

TIohomed ^olisen Ali and others Pro- 
Defondants — Petitioners. 

V. 

Roy Kshitish Bhusan Roy Bahadur 
and oiAers— Opposite Parties. 

Civil Rule No. 271 of 1935, Decided on 
9th May 1935, from order of 3rd Mun- 
eiff, Pabna D/- 28th February 1935. 

Bengal Tenancy Act (1885), S. 148*A — Suit 
for rent under S. 148 A- Pertons not im* 
pleaded as parlies and claimins lo be co* 
sharer landlords are not at matter of right 
entitled to intervene and be added as parlies 
— Order bringing them on record it not justi* 
lied by law. 

In a rent snit, a person who is not on th^ 
record cannot intervene in a rent suit on bis 
own application and attempt to transfer a rent 
suit into a title suit. There is nothing in the 
Bengal Tenancy Act which has modified this 
principle, in case of persons claiming to be 
landlords. [P 236 G 1, 2] 

Where in a suit for rent framed under 
S. 146*A, Bon. Ten. Act, certain persons who are 
not impleaded as parties cUimiog to be co- 
sharer landlords, apply to be added as parties, 
they are not entitled as a matter of right to in- 
tervene in the suit on their application and to 
be added as parties. [P 237 0 1] 

Where therefore such persons are brought on 
record as defendants and subsequently transfer- 
red to the category of co-plaintifis, such an 
order is not justified in law and although the 
successor of the Judge passing the order acts 
irregularly in vacating it, the High Oourt will 
not interfere as the applicants cannot be said 
to be prejudiced by the order inasmuch as 
there IB no legal bar to their instituting a suit 
for establishing their title: 8 Oal 238 and 1925 
Cal 748, Bel on. [P 230 0 2; P 287 0 2] 

Abul H ossein^ ioT Petitioners. 

ProJcash Chandra Pakrashi— for Op. 
posite Parties. 

Satyendra Nath Mitter — for Dy 
Registrar. 

Order.— A very interesting question 
has been raised by Mr. Hossein in this 
case. The question is whether certain 
persons who are not made parties in a 
suit for rent apparently framed under 
S. 148.A, Ben. Ten. Act, have the right 
to intervene in the snit on their own ap. 
plication. The facts are these: Opposite 
parties Nos. 1 and 2, who are admittedly 
co-owners of Touzi No. 3 of the Pabna 


Collectorate and some of the joint land- 
lords of the tenants, who are opposite 
parties Nos. 3 to 10, instituted a suit for 
recovery of their shares of the rent for 
the years 1337 to 1340, their shares being 
admittedly Sas. 13gds. odd. To the 
suit they made a large number of per- 
sons, who, according to them, are their 
co-sharers and joint landlords of opposite 
parties Nos. 3 to 10. Those persons are 
opposite parties Nos. 11 to 54. There 
is no controversy on the point that op- 
posite parties Nos. 16 to 42 and 46 to 54 
have still interest in the aforesaid Touzi 
and are someof the joint landlords of the 
opposite parties Nos. 3 to 10. But the 
controversy relates to the rights of op- 
posite parties Nos. 11 to 15 and 43 to 
45. The petitioners before me made an 
application to the learned Munsiff on 
26th September 1934 to be added as pro- 
forma defendants. The position that 
they took up in the application is that 
1 anna share of separate account No. 16 
of touzi No. 3 which originally belonged 
to opposite parties Nos. 11 to 15 and 43 
to 45 was sold at a revenue sale at whioh 
they purchased. They accordingly put 
in the application alleging that after the 
sale the opposite parties Nos. 11 to 15 
and 43 to 45 had no longer any interest 
in the touzi and had ceased to be the 
joint landlords of opposite parties Nos. 3 
to 10 and that the petitioners became 
the co-sharers landlords of the said per- 
sons from the date of the revenue sale. 
On 27th September 1934 the learned 
Munsiff granted that application and the 
petitioners before me were added as pro- 
forma defendants and the register of 
suits was amended accordingly. Later on 
the petitioners before me made a further 
application to the learned Munsiff for 
being transferred to the category of the 
plaintiffs. Apparently this application 
was made on the footing of the provi- 
sions of S. 148-A, Ben. Ten. Act. 

This application was also granted and 
the petitioners before me were transfer- 
red as co. plaintiffs. It appears that at 
the time when these orders were made 
there was no opposition either by the 
tenants or the original plaintiffs or any 
of the pro forma defendants on the re- 
cord. But it is equally clear that none 
of the parties consented to the said ap- 
plications of the petitioners. After these 
orders had been passed the learned Mun- 
siff who had seisin of the case was trans. 
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ferred and the matter came up before 
his successor-in-oiBce, Mr. A. C. Ghose. 
The matter came up in this way. The 
petitioners before me made an applica- 
tion for removing from the record the 
names of opposite parties Nos. 11 to 15 
and 43 to 45 who were pro forma defen- 
dants 1 to 5 and 29 to 31. As soon as 
that prayer was made it was opposed 
both by the original plaintiffs, namely 
opposite parties Nos. 1 and 2 and the 
pro forma defendants. The matter was 
heard at length and by his order dated 
28th February 1935 the learned Munsiff 
Mr. A. C. Ghose did not accede to the 
prayer and came to the conclusion that 
the names of the petitioners bad been 
put on the record wrongly. He virtually 
recalled the orders of his predecessor 
allowing the petitioners before me to in- 
tervene and allowing their application 
to be transferred to the category of the 
plaintiffs. This is against this order that 
the present rule is directed and Mr. Hos- 
sein in support of the rule takes up two 
points, namely that Mr. A. C. Ghose had 
no jurisdiction to vacate the orders 
passed by his predecessor and that in any 
event, his clients bad the right to inter- 
vene in the suit and to claim relief in 
the suit as co-plaintiffs. 

With regard to the first point, it may 
be that Mr. A. C. Ghose, acted irregular- 
ly when he vacated the previous orders 
passed by bis predecessors. But in as- 
mucb as the matter is before me it is 
open to me to consider in considering 
the legality of the order against which 
this rule is directed whether the previ- 
ous orders adding the petitioners as pro 
forma defendants and later on transfer, 
ring them as co-plaintiffs are orders 
which could be justified in law. As they 
cannot be justified in law I am bound to 
discharge the rule on the footing that 
Mr. A. C. Gbose has taken the correct 
view of the law. Now the position is 
generally this: that in a rent suit a person 
who is not on the record cannot inter- 
vene as a matter of right and attempt to 
transform a rent suit into a title suit. 
This position was laid down in clear 
terms by Field, J., in the leading case of 
8 Cal 238(1). No doubt in certain cases 
a tenant can defeat a. rent suit by plead- 
ing that the plaintiff is not his land- 

1. Lodai Mollah v. Kally Daes, (1882) 8 Cal 288 

=10 0 L K G81. 


lord but the landlord is somebody else. 
If such questions are raised by the ten- 
ant in cases where it is open to him to 
raise such question, as for instance where 
the plaintiff claims to be the landlord by 
devolution of interest, such questions 
must be gone into. But even in those 
cases the third party in whom title is set 
up by the tenant has no right to inter- 
vene in the suit. This position is clearly 
laid down by Field, J., and this proposi- 
tion is adopted with full approval by 
Suhrawardy and Cuming, JJ., in 41 C L 
J 341 (2). The passage is at the bottom 
of p. 343 and runs as follows: 


Then the learned Judge (Field, J.,) proceeds 
to examine the English Ian on the point and 
comes to the conclusion that there is no autho* 
rity for the procedure adopted by the Court, in 
the circumstances, of adding a third party to a 
rent suit for the purpose of determining the 
question of title raised. That case lays dotvo 
the very sensible and salutary principle that in 
a rent suit when the defendant pleads jus tettil 
or right of a third party, the Court ought not 
to make such a third party a party in the suit 
and convert a suit for rent into a complicated 
title suit. The reasons given in support of this 
view are very cogent and need not be repeated 
here. 


That beiug the general principle, I hold 
that unless there is some provision in 
the Bengal Tenancy Act, the petitioners 
before me bad no right to intervene in 
the rent suit on their application, and 
the orders allowing them to intervene in 
the suit and subsequently to become co- 
plaintiffs must be held to be wrong 
orders. So far as the Bengal Tenancy Act 
is concerned. I have examined the provi- 
sions with care and the learned Advo- 
cates appearing in the case before me 
have also examined them with great 
care and I do not find anything in the 
Bengal Tenancy Act which has. in the 
case of persons claiming to be landlords, 
modified those general principles. T*iere 
are however indications in the Act itself 
which would furnish a clue to the inten- 
tion of the legislature. Those indications 
I will point out later on. Now S. 148-A 
says that a co-sharer landlord in certain 
circumstances can institute a suit or 
rent, and for his own share of the rent, 
and if he follows the procedure Prov^ed 
for in that section the decree that ne 
will obtain would be a rent decree witnm 
the meaning of the Bengal Tenancy Ac . 
that is to say a decree by which be w^ 

2. Indra Narain Manna V. 
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have a first charge upon the holding or 
tenure. On a plaint by a co-8b«er land- 
lord framed according to S. 148-A the 
Court shall by summons in the prescrib- 
ed form call upon the remaining co-sharer 
landlords made parties defendants to 
join in the suit as co-plaintiffs for their 
shares of the rent due to them in respect 
of the tenure or bolding up to the date 
of the institution of the suit. If a spe- 
cial summons mentioned in sub-s. 2 is 
served and only in that contingency the 
co-sharer landlords who have been made 
defendants in the suit would be debarred 
from suing for their share of the rent for 
the period covered by the suit unless 
they come in as co-plaintiffs. But even if 
certain persons are not made defendants 
in the suit as co-sharers, or if made de- 
fendants in the suit, hut no special sum- 
mons are served on them, then there is 
DO bar to their instituting a suit for rent 
for their share for the same period. 

This is the position which is clear on 
the section itself. Who must be made 
defendants in their character as co-sharer 
landlords in a suit frarbed under 
S. 148-A, Ben. Ten. Act, would depend 
upon the choice and risk of the plaintiff. 
If he leaves some of them out, his suit 
may be a suit badly framed. But there 
is no provision in S. 148-A or any of the 
provisions in the Bengal Tenancy Aot 
which allows a person who claims to be 
co-sbarer landlord, but has been left out 
in the suit instituted under S. 148.A, to 
come in and intervene. The legislature 
has framed a speoifio provision when co- 
sharer tenants have been left out in a 
suit for rent. S. 146-B gives the right to 
a co-sharer tenant to come in the snit as 
a inatter of right and on his own appli- 
cation. The fact that there is no corres- 
ponding provision ooncerning persons 
who claim to be co-sharer landlords and 
who have been left out in a suit for rent 
indicates that the legislature did not in- 
tend to depart from the general prin- 
ciple formulated by Field, J., in 8 Cal 
238 (l), the principles which I have in- 
dicated above. I hold accordingly that 
there is no procedure by which the per- 
sons in the position of Mr. Hossein’s 
clients can as of right coma in and in- 
tervene in the suit for rent. Having re- 
gard to the provisions of 8. 148.A, some 
of which I have noticed’in my judgment, 
I do not see how bis clients can be pre.’ 
iudioed by their not being allowed to in- 


Lal (R. C. Mitter, J.) Calcutta 237 

tervene in the suit which has been insti- 
bated for rent by opposite parties Nos. 1 
and 2. They are no parties to that suit, 
and no special summons had been sewed 
upon them. There is no bar, subject to 
the question of limitation to their in- 
stituting a suit against the tenants for 
their share of the rent. In any event 
there is no legal bar in their instituting 
a suit for establishment of their title to 
the 1 anna share against opposite parties 
Nos. 11 to 15, 43 to 45 and for appro- 
priate reliefs which would compensate; 
them. I accordingly hold that the order 
passed by the learned Munsiff Mr. A. 
C. Ghose is a correct order and in any 
event that order ought not to be revised 
inasmuch as the expunging of the names 
of the petitioner from the records of 
the rent suit has not prejudiced and will 
not prejudice them in any way. If their 
claims are not barred by time, they have 
their remedies and they can seek relief 
in proper proceedings to be instituted 
by them. In this view of the matter I 
discharge this rule, but in view of the 
circumstances of the case I do not make 
any order for costs in this rule. 

E.m./b.k. Buie discharged. 
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R. C. Mitter, J. 

Ballav Daw“Aoou8ed — Petitioner. 

V. 

Mohan Lal Sadhu — Complainant — 
Opposite Party. 

Criminal Bevn. No. 490 of 1935i Da* 
oided on 12th June 1935. 

Companies Act (1913), Ss. 32 (4), 77 (6), 
134 (4)— Conviction under^Prosecution hat 
only to prove that officer knowingly or wil- 
fully authorised or permitted defaults — Of- 
fence is complete if Officer knowingly per* 
mitted defaults^Proof of authorization is 
not necessary. 

In order that a conviction under Ss. 82 (4), 
77 (6), and 184 (4) of an olBcor of a Ootnpany 
nay be sostained, the only thing that the pro* 
seoutioQ has to prove is that, that particular 
officer knowingly and wilfully authorised or 
permitted the defaults. The offence Is com- 
plete if the officer of the Oompany know of the 
defaults and permitted them, and it is not 
necessary to prove that he wilfully authorised 
those defaults. [p 236 0 1] 

Binode Lal Qho$e~tot Petitioner. 

Anil Chandra Boy Okowdhury— for 
the Crown. 

Order.— In this case the petitioner 
Ballav Das who is a Director of the Cash 
Insurance Bank Ltd. has been convicted 
under Cl. (4) of S. 32, Cl. 6 of S. 77 and 
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Cl. ( 4 ) of S. 134, Indian Companies Act, 
and sentenced to pay a fine. The Com- 
pany commenced business under a com- 
mencement certificate on 16th May 1933. 
The statutory meeting of the Company 
ought to have been held on or before the 
loth November 1933. Admittedly this 
was not held, and there can be no doubt 
that the petitioner knew that the statu- 
tory meeting had not been held within 
the time mentioned in S. 77 of the Act. 
The statutory report required to be for- 
warded under Cl. (2) of S. 77 was ‘not 
forwarded to any member of the Com- 
pany, and there can be no doubt that the 
petitioner knew of the said fact. Although 
the prosecution was started on 14th April 
1935, the register of shareholders was not 
prepared in accordance with the provi- 
sions of S. 32, and there cannot be any 
doubt on the evidence that the petitioner 
also knew of the fact. The balance-sheet 
of the Company was not prepared and 
placed at a general meeting nor filed with 
the Begistrar of Joint Stock Com- 
panics. In fact the General Meeting 
was never held, and the petitioner also 
knew of the fact. The provisions of S. 134 
were therefore not complied with. It 
appears that he took no steps to have the 
.abovementioned requirements under the 
[Companies Act complied with. Under 
^the circumstances, it can be safely held that 
ihe permitted the defaults to continue. 
In order that a conviction, under these 
'sections, of an officer of the Company 
'may be sustained, the only thing the pro- 
^seoution has to prove is that that particu- 
lar officer knowingly and wilfully autho- 
Vised or permitted these defaults. 

The sections speak also of autboriza- 
ition of those defaults, but it is not neces- 
sary to prove that as the offence is also 
[complete if the officer of the Company 
knew of the defaults and permitted the 
defaults. Although in the judgment of 
'the learned Chief Presidency Magistrate 
'these points are not fully stated, the evi- 
dence amply supports the conclusion 
which I have stated above. In this view 
of the matter, I uphold the conviction of 
and sentence passed on, the petitioner, 
and discharge this Bole. In the order 
of the learned Magistrate the conviction 
is stated to be under S. 34, Cl. (4) and 
S. 73, Cl. (3). Obviously there isa mistake 
here and for Ss. 34 (4) and 73 (3) it 
should be read as Ss. 32 (4) and 77 (6). 

B.m./r.K. Rule discharged. 
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B. C. Mitter. J. 

JIaharaj Bahadur Si7igh — Decree- 
holder — Petitioner. 

v. 

Jlafisitddiii Choicdhury and anothei — 
Opposite Parties. 

Civil Rules Nos. 1335 and 1336 of 
1935, Decided on 13th December 1935, 
from order of Munsif, First Court, 
Balurghat (Dinajpur), D/- 27th June 
1935. 

Executign — Duty of Court — Executing 
Court should help decree-holder in realising 
money due on his decree — Rule oi procedure 
should not be used (or obstructing justice. 

Buies of procedure ftre handmaids to justice 
and ought not to be used for obstructiug 
justice. It is the duty of the Court executing 
a decree to aid the decree^holder in realising 
the amount due oq bis decree. [P 239 0 1] 

A decree'holder applied for attachment oi 
the moTeables of the judgment*debtor in the 
first instance, and if the money was not so 
realised for sale of the defaulting tenure. As 
during pendency of the application, certain 
moneys due to the judgment*debtor were depo- 
sited in the Court the decree-holder applied for 
attachment of the moneys. As the Court said 
that the decree-holder could not be given the 
attachment of the money until the writ issued 
for attachment of the moveable was recalled, 
the decree- bolder applied for recalling the writ 
and it was accordingly recalled. But the Court, 
taking the ground that there was no prayer in 
the application for execution for attachment of 
the moneys, dismissed it and the amount was 
withdrawn by the judgment-debtor: 

Held: that the order was not justified. The 
Court ought to have aided the decree-holder in 
realising the money due on bis decrees, and 
should not have enabled the judgment-debtor 
to take away the money- The Court could have 
allowed the decree-holder to add a prayer foe 
the attachment of the moneys. [P 239 C l1 

Orukramdas Chakravarti — for Pefci* 
tioDor. 

Hamidual Haq Chowdhury — lor Op- 
posite Parties. 

Order. — The petitioner before me ob- 
tained a decree for rent against the 
judgment-debtor opposite party. He 
pat in an application by which ha 
wanted the moveables of the judgment- 
debtor to be attached in the first in- 
stance and if the money was not realised 
by the attachment of the moveables, he 
wanted to sell the defaulting tenure. 
While this application was pending, 
certain moneys to which the judgmen - 
debtor was entitled were deposited in 
Court. On that the decree-holder rnada 
an application for attachment of those 
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moneys. The Munsif said that inas- 
much as the writ to attach the move- 
ables had been sent over to the Nazir, 
he could not allow the attachment of 
the moneys to be efifeoted till that writ 
was recalled. On the said assurance and 
on the faith that thedecree-bolder would 
be given the attachment of the money, 
he made an application to the Court for 
recalling the said writ that had already 
been issued to the Nazir and it was ac- 
cordingly recalled. But the learned 
Munsif then took up the attitude that in- 
asmuch as there was no prayer in the 
application for execution for the attach- 
ment of the money in question, be refused 
the prayer for attachment of the money. 
Then be said that ‘the execution case is 
dismissed for default.’ Probably be was 
under the impression that there was no 
further prayer left in the execution peti- 
tion after the writ of attachment of the 
moveables bad been recalled. It is very 
unfortunate that the money which was 
lying in Court to the credit of the judg- 
ment-debtor was withdrawn before this 
Buie could be communicated to the lower 
Court. 

I am unable, therefore, to deal in 
the present Buie with the question as 
to whether those moneys ought to have 
been attached or not. This Buie has 
become infrootuous to that extent. But 
I do not feel that there was any justifica- 
tion for the order by which the applica- 
tion for execution as it was filed has been 
dismissed. That order must be vacated 
and the case sent back in order that the 
application for execution filed by the de- 
cree-holder may be proceeded with. If 
jany money to thecreditof the judgment- 
{debtor hereafter comes to the Court, the 
said Court would give reasonable facili- 
ties to the decree-holder to add the 
necessary prayers in this application for 
execution to give him the rights to 
attach the moneys. After all, in this 
^e, the Court ought to have considered 
that rules of procedure are handmaids 
to justice, and ought not to be used for 
obstructing justice. It ought to have 
aided the decree-holder in realising the 
money due on bis decrees and should not 
have enabled the judgment-debtor to 
take away the moneys from Court thereby 

defeating or delaying the execution. As 

there was no question of limitation, I do 
not see what prevented the Court from 
allowing the decree-holder to add a 


prayer, namely for attachment of the 
said moneys 

The Buies are accordingly made abso- 
lute in part, bul inasmuch as the 
orders of the learned Munsif have placed 
the decree-holder in difficulties and the 
judgment-debtor, although be has taken 
full advantage of some of those orders, 
was not responsible for them, I would 
not make any order for costs in these 
Buies against the judgment-debtor oppo- 
site party. 

R.M./b.K. Order accordingly. 
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Henderson and B. C. Mitter, JJ. 

Kristo Kamini Debi — Decree-holder — 
Appellant. 

v. 


Girish Chandra Mondal and others^ 
Judgment -debtors — Bespondents. 


Appeal No. 272 of 1984, Decided on 
22nd May 1935, from appellate order of 
Dist. Judge, Burdwan, D/- 10th Febru- 
ary 1934. 

(») Civil P. C (1908), O. 21, R. 29— Execu- 
tion of decree atayed by injunction— Court 
patting order that attachment is to tubtitt 
till decision of suit by judgment-debtor and 
that application it to stand ditmitted for 
time being— Order it not warranted by law 
—It it merely suspensory order keeping exe- 
cution Cftte pending. 


ffueiv buu uourp executing a decree, by rea 
eon of an injnoctJon obtained by a judgment 
debtor restraining the decree-holder from pro* 
ceeding with the execution of the decree til’ 
the disposal of suit by him to have the decree 
set aside, passes an order to the effect that the 
attachiflent is to subsist till the disposal of th€ 
suit, and that the execution case is to stand 
dismissed for the time being, the order is not 
warranted^ by law and is merely a suspensory 
keeping the execution od^e pending but 
off the list of pending cases only during the 
time during which the suit by the judgment- 
debtor is pending. [p 240 0 9] 

(b) Decrea-ExecuUon — Con«Sderation oi 
application tuapended by reason of injunc- 
tion or like obstruction— Subsequent appli- 
cation for execution may be treated as kne 
in continuation or revival of previous appli- 
cation. 

An application for execution of a decree raav 
be treated as one in oontinnatlon or for revival 
of a previous application for execution, similar 

‘he consideration of 

« oU°at'’ '''' ““ 

(c) Limitatioo Act (1908) S ic 

tamplate, filing of aipricSI'ion 

and doe. not apply to any other application 
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— Execution suspended by reason of injunc* 
tion — Subsequent application after removal 
of bar and to revive execution not being 
fresb application does not come withinS. 15. 

A later application for execution of a decree 
can in certain circumstances be treated as an 
application for revival or in continuation of the 
earlier application. S. 15 contemplates the 
filing of an application for execution and does 
not in terms apply to any other application. If 
therefore an application is made by the decree* 
bolder* after the removal of the bar to execu* 
tion, to revive or continue an application for 
execution which could not have been, by reason 
of the bar, proceeded with, such an application 
not being in terms a fresh application for exe- 
cution does not come within S. 15 : 1927 All 16 
{FB), Foil [P 241 O 2] 

(d) Limitation Act (1908), Art, 181— Exe- 
cution of decree stayed by reason of injunc- 
tion— Application only removed from list of 
pending cases by order not finally terminat- 
it— Subsequent application for revival of 
execution— Art. 181 does not apply— No rule 
of limitation is prescribed for such appli- 
cation. 

Where an execution case is pending but can- 
not be proceeded further by reason of an in- 
junction and has been “struck off the file” or is 
removed by an order which does not terminate 
it finally but has the effect of removing it from 
the list of the pending cases, the decree-holder 
is not bound to apply for revival of the said 
proceedings after the removal or discharge of 
the said injunction. His application in sub- 
stance only conveys to the Court the informa- 
tion that the bat has been removed. It is the 
duty of the Court to have in sight all undis- 
posed cases and when the bat is removed to 
direct the party to take the necessary steps for 
further progress of the case. [P 243 0 1] 

Such an application, therefore not being a 
fresh application for execution. Art. 181 does 
not apply to it and in regard to applications of 
such nature there is no rule of limitation pre- 
scribed : 31 Mad 71 I 86 Mad 558 ; 37 Cal 796 
and 8 Cal 420, Foil . ; 1920 All 174 ; 192U-4« 99 : 
1926 AIMOO and 1926 Paf 62, Dissent.-, 20 I C 
489 and 1930 Cal 329, Commented 
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Bejoy Kumar Bhattackarya and Bhut 
Nath Chatter jee—iov Appellant. 

Gopendra Nath Das and Jagadtsh 
Ch. Ghose^iot Reepondents. 

R C. Mitter, J. — This appeal is on 
behalf of the decree-holder and is directed 
actAnsb the order of the learned District 
Judge of Burdwao dated 10-2-1934 by 
which her application for execution of a 
decree for money which 
against the respondents on 8th June ly/U 
has been dismissed. The appeal raises an 
important question of limitation on 
which not only the other High Courts 
have differed, but different views have 
been expressed by this Court on different 
occasions. The relevant facts are as 
follows : In 1921 the appellant applied 


to execute her decree. Her application 
for execution was numbered Title Bxe. 
cution No. 135 of 1921. Therein she 
applied for sale of some properties and in 
due course the said properties were 
attached. The judgment-debtors, however, 
instituted a suit against her in the year 
1922 (Title Suit No 66 of 1922) in which 
they prayed for setting aside her decree. 
In the course of that suit an injunction 
was applied for and obtained by the judg- 
ment-debtors restraining her from pro- 
ceeding with her execution till the dis- 
posal of the said suit. On the injunction 
being granted the executing Court re- 
corded an order on 19th June 1922 in the 
following terms: 

Under order No. 7 dated 19th June 1922 passed 
lu title suit No. 66 of 1922 the sale of this case 
be stayed. The attachment will continue till the 
disposal of the aforesaid suit. The case be dis- 
missed for the present. 

There is nothing to show that this 
order was passed in the presence of the 
decree-holder, and certainly there is 
nothing to show that the decree-holder 
was at fault or in default to merit the dis- 
missal of her execution case. It seems to 
us to be one of these classes of orders, for 
which there is no warrant in law, fre- 
quently passed for the quarterly returns. 
The order had no doubt the incidental 
advantage of improving the Subordinate 
Judge’s list, but it has the disadvantage 
of causing a great deal of difficulty and 
argument both in the Courts below and 
before us. After giving our anxious con- 
sideration to the matter, we have come to 
the conclusion that it is a suspensory 
order which kept the execution case pend- 
ing, but off the list of pending cases only 

during the time that the aforesaid title suit 

of 1922 would be pending in the Court of 

first instance. On 10th June 1929 the 

said title suit was dismissed by the Court 

of first instance and an appeal against tue 

decree of the said Court was 

2l9t July 1930. On 20bh April 1933. 

that is beyond three years of 

the dismissal of the title suit by the r 

Court, when the injunction ordertermma- 

ted, the appellant filed an applioation in 

the executing Court in a tabular for^ 

Therein she mentioned some 

over and above those mentioned in ber 

application for execution filed ^ ’ 

which she wanted to sell for 

of her decree, but ultirnately ®1^® 

those additional properties wan^^r, 

sell only those properties which were 
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mentioned in her application for execu- 
tioQ filed io 1921* 

In one column of the application which 
she filed on 20th April 1933 she stated 
that her application may be treated as an 
application for reviving Title Execution 
Case No. 135 of 1921, and be taken in 
continuation of her previous application 
for execution. The learned District 
Judge bos held that after the abandon- 
ment of her claim to proceed against the 
additional properties her application is 
one in continuation of her previous 
application for execution filed m 
the year 1921. We hold that the 
learned District Judge is right in the 
view he has taken in this respect. It is 
well established that an application for 
execution of a decree may be treated as 
one in continuation or for revival of a 
previous application for execution, simi. 
lar in scope and obaraoter, the consider- 
ation of which bad been interrupted by 
objections and claims subsequently prov- 
ed to be groundless or bad been sus- 
pended by reason of an injunetton or 
like obstrnotion. The finding of the 
learned District Judge in our judgment 
is a finding of fact and cannot be obal- 
lenged by the respondent judgment- 
debtors. 

Tbe learned District Judge, however, 
held that her application of 20th April 
1933 was an application for reviving 
Title Execution Case No. 135 of 1921, 
and came within tbe purview of Art. 181, 
Limitation Act, and inasmuch as tbe right 
to apply accrued on lOth June 1929, 
when the injunction was dissolved, it 
was barred by time. The question be- 
fore us, in this appeal is whether this 
view is correct. Mr Dass appearing on 
behalf of tbe judgment- debtors has raised 
a farther point in support of the order 
appealed against. He says that after 
the amendment of S. 15, Limitation Aot, 
in 1908, the doctrine of revival of execu- 
tion proceedings can no longer bo invoked 
and a deoree.holdor is only entitled to 
get a dednotion of the time during whioh 
he had been restrained by an injunction 
from executiog his decree. He says that 
the application for execution would have 
been io time if filed within three years 
of tbe da^e of the attaobnaeut effeoted in 
Title Execution Case No. 135 of 1921, 
(which was certainly before 19th June 
1922), that being the last step in aid of 
1936 C/81 & 32 ' ' 


execution plus the time during which the 
injunction order passed m tit e suit 
No. 66 of 1922 was in force. If this con- 
tention be accepted, certainly the 
holder is hopelessly out of time. This 
further point taken by Mr. Dass may bo 
conveniently taken up first. 

Section 15, Limitation Aot of 
applied only to suits, and limitation in 
case of suits only was extended when its 
institution was stayed by an injunotion. 
When the law stood thus it was held 
that, where an application for execution 
of a decree was stayed by an injunction, 
the time during which the injunction 
was in force could not be excluded in 
computing limitation, but the Court re- 
lieved tbe decree-holder by treating tbe 
application for execution made after the 
discharge of the injunction as an applica- 
tion to revive or continue the previous 
application for execution, if it was simi- 
lar in nature and scope. This doctrine 
could have no possible applioation and 
would not have assisted the decree- holder 
where au injunotion was passed against 
him before he bad made any appli- 
oation for execution or when there 
was no application for execution pend- 
ing. The position was the same when 
the second applioation for execution 
was not similar in nature and scope 
to tbe earlier applioation for execu- 
tion. In 1908 tbe scope of S. 15 was 
enlarged by making tbe section appli- 
cable also to applications for execution, 
and thereby tbe hardships caused to 
deoree-holders in the two classes of oases 
last mentioued was removed. But we do 
not think that the enlargement of tho 
scope of S. 15 by the Aot of 1908 has 
superseded the principle that a later 
applioation can in certain circumstances 
be treated as an application for revival 
or in continuation of the earlier applica- 
tion. S. 15 contemplates tbe filing of an 
applioation for execution and does not in 
terms apply to any other application. If 
therefore an application is made by the 
decree. bolder, after the removal of the 
bar to execution, to revive or continue 
an applioation for execution which could 
not have been, by reason of the bar, pro- 
ceeded with, such an applioation not 
being in terms a fresh application for 
execution does not, in our judgment come 
within the seotioo. Wo agree entirely 
with the reasons given by Lindsay, Sulai- 
man and Mukherjee, JJ., on.this poipt in 
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49 All 276 (l). We accordingly overrule 
this point urged by Mr. Dass. 

The question that remains to be deter, 
mined, then, is whether Art. 181 applies 
to the application made by the appellant 
before us on 20th April 1933. The 
Allahabad High Court has taken the 
view that the said article applies : 42 All 
564 (2) ; 43 All 383 (3) and 1926 All 409 
(4). The Full Bench of the same Court 
has adopted the same view in 49 All 276 
(1), although the said questions did not 
arise and was conceded by the decree- 
holder's advocate, as the application for 
revival of the eseoution proceedings was 
made within three years of the date of 
the discharge of the injunction. The 
Patna High Court has also taken the 
game view: see 1926 Pat 62 (5). This view 
proceeds upon the basis (and in our judg- 
ment can only be supported on that 
basis) that a decree-holder under these 
circumstances is bound under the law to 
apply for continuation of the execution 
proceedings after the removal of the bar. 
When an execution case is still pending, 
but cannot be proceeded with further by 
reason of an injunction, and has been 
"struck off the file,” or is removed by an 
order which does not terminate it finally 
but has the effect of only removing it 
from the list of pending cases, we do not 
see why it must be said that the decree, 
holder is bound to apply for revival of 
the said proceedings after the removal or 
discharge of the injunction. His appli- 
cation in substance only conveys to the 
Court the information that the bar has 
been removed. It is also the duty of the 
Court to have in sight all undisposed 
cases and when the bar is removed to 
direct the party to take necessary steps 
for further progress of the case. For 
these reasons we do not agree with the 
view of the Allahabad and Patna High 
Courts. In 37 Cal 796 (6), Mookerjee 
and Carnduff, JJ., after noticing the doc- 
trine of revival of execution proceedings, 

1. Obattsr Siogh V. Kamal Singh, 1927 All 16 
=100 I 0 692=49 All 276=25 A L J 201 
(P B). 

2. Balvant Singh v. Budh Singh, 1920 All 174 
=66 I 0 1006=42 All 664=18 A L J 642. 

3. hladho Prosad v. Dranpadi Bibi, 1921 All 99 

=61 I 0 417=43 All 883=19 A L J 174. 

4. Sat Narain Lai v. Ganga Jal, 1926 All 409 — 
94 I 0 1005. 

6. Bibi Hajo v. Har Sabay Lai, 1926 Pat 62 — 
89 1 0 992=7 P L T 89. 

6. Uadhabmani Passl v. Lambert, (1910) 37 
Oal 796=6 I 0 637. 


when the bar to execution had been 
subsequently removed, make the follow. 

ing observations at p. 805 of the report. 

The Only reasonable view we can take of the 
proceedings under such circumstances is that 
the application of 10th February 1910 was in 
continuation of the application of 8th July 
1909, which was in substance for revival of the 
application of 9th September 1903 which had 
been dismissed on 19tb December 1908. In 
this view no question of limitation arises. 

Although the obiter iu that case that 
Art. 181, Limitation Act, does not apply 
to an application for a final decree in a 
mortgage suit, when the preliminary 
decree had been passed after the Civil 
Procedure Code of 1908 had come into 
force, was dissented from by Sir Law- 
rence Jenkins in 38 Cal 913 (7), affirmed 
by the Judicial Committee sub-nomine 42 
1 A 88 (8), the principle there laid down 
that there is no scope for the application 
of limitation to pending proceeding has 
not in our judgment been doubted either 
by the Judicial Committee or by deci- 
sions of this Court binding on us. That 
principle had been formulated by Wil- 
son, J., in an old case. [8 Cal 420 (9)1 has 
been repeatedly followed in this Court 
and has the merit of being fundamentally 
right. We accordingly bold that the 
view taken by the Madras High Court on 
the question which we have to decide is 
the correct view, and to applications of 
the nature which we have before us there 
is no rule of limitation prescribed ; 31 
Mad 71 (10) and 36 Mad 553 (11). 

Two cases of this Court have been cited 
before us by the learned advocate for the 
respondent, which, it is said, militate 
against the view we are taking. They are 
20 I C 439 (12) and 67 Cal 860 (13). In 
the first mentioned case the 'application 
for revival’ of the execution proceedings 
was made within three years of the date, 
when what was considered by the execut- 
ing Court as an order for stay of exeou- 


7. Amlook Gband Parruk v. Sarat Obaadra, 

(X911) 38 Cal 913=11 I 0 943. 

8. Muunalal Patruk v. Saral Chuader, 1914 P C 

160=27 I 0 683=42 I A 88=42 Gal 776 
(PC). 

9. Kedar Nath Dutt 7. Hara Ghand Dutt, 
(1882) 8 Oal 420. 

0. Kotiab v. Alimalammah, (1908) 31 Mad 71— 

18ML J46. . 

1. Subba Cbariar v. MulhuveeramPillai, (1918) 

86 Mad 653=14 I 0 264. , , r 

2. Lai Ooviod y, Bhikar Sahu, (1912) 20 I 0 

439. 

,3. Akshay Kumar Bay v. Abdul Kader, 19^ 
Oal 829=126 I 0 268=57 Oal 860= 84 0 W 
N 102. 
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tion was removed. The observations 
of Richardson and Newbold, JJ.» that 
Art. 181 was applicable to the applica- 
tion was therefore obiter diotom. In the 
ease of 57 Cal 860 (13). the matter was 
not argued but was conceded by the advo- 
cate for the decree- holder, who seemed 
to have concentrated his attention on 
the question as to whether limitation ran 
from the date of the order of the first 
Court reversing the Court sale or from 
the date of the appellate Court's affirma- 
tory order. The cases on the subject were 
not oitsd from the Bar and the learned 
Judges in support of their observations 
that, 

it is wall known that an application for re- 
Tiving execution proceedings is go?erned by 
Art. 181, 

oited no authority nor noticed any. They 
cited the case ol Madho Bam r. Nihal 
Chand (14), in support of the other pro- 
position that limitation ran not from the 
date of the appellate order but from the 
date of the original order which the ap- 
pellate Court had oonSrmed. The value 
of the decision in 57 Cal 860 (13), on the 
point we have to decide, regarded os a 
precedent, is in our judgment weak. We 
accordingly bold that the application of 
the appellant before us bad been wrongly 
thrown out by the Courts below. We 
accordingly allow the appeal, send the 
pase back to the Court of first instance 
with directions to that Court to proceed 
with the execution case No. 135 of 1921. 
The appellant will have her costs of this 
Court and of the Courts below. Hearing 
fee is assessed at two gold moburs. 


Henderson, J. — I agree, and on 
desire to say this. It could hardly 
contended with any show of reason tb 
an application which was filed in tin 
can subsequently become barred 1 
limitation. It has however som 
times been held that after .the remov 
j »n]anction staying exeoutii 
and further proceedings, the decre 
holder is bound to file a petition for ne 
mission to go on with his case with 
throe years. 

This implies that a duty is oast up, 
^e decree-holder to file such a petitio 
With great respect to the learned Jude 
who have taken that view, we are 
opinion that such a petition is entire 
reduDdant , and the decree. bolder oann 

I 0 194=88 All 21=13 A 
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be prevented from going on with his 
pending case in the ordinary way. In- 
deed in some cases it is not necessary 
for the decree-holder to do anything at 
all. For example, if the Court has 
directed the issue of a notice under the 
provisions of O. 21, R. 22, and before 
snch notice is actually issued further 
proceedings are stayed, it is obviously for 
the Court of its own motion as soon as 
the bar is removed to issue the notice. 
Again if the judgment-debtor after re- 
ceipt of such notice has been granted 
time to file objections and before that 
time has expired further proceedings are 
stayed, the next step after the removal of 
the iojunotioQ would lie with the judg- 
ment-debtor. The result is that when a 
decree, bolder files a petition asking the 
Court that a pending case may be pro- 
ceeded with, the Court should inquire 
whether there is in fact such a case 
pending or not. If there is, the decree- 
holder is obviously entitled to go on with 
it. If there is not, the application is 
clearly misconceived and would fail. But 
in neither case can any question of limi- 
tation arise. 

Turning to the present case there is a 
concurrent finding that the present ap- 
pellant did in fact ask to go on with a 
pending case. The order of the learned 
MunsiCf that the case is dismissed for the 
present has no real meaning and could 
not reasonably be interpreted as a final 
dismissal of the execution case. The only 
object of such an order appears to be to 
remove the case from the pending list so 
that it may not be shown in the perio- 
dical returns. In this connexion I de- 
sire to emphasize what has fallen from 
my learned brother, with regard to the 
impropriety of passing such orders. 

II.U./R.K. Appeal allowed. 


A. 1. R. 1936 Calcutta 243 

Lodge, J. 

Jogesh Chandra Vos and another — 
Plaintiffs— Appellants. 

V. 

Sem Chandra Ghose and others — Res. 
pendents. 

Appeal No. 730 of 1933, Decided on 
21st May 1935, from appellate decree of 
Bub-Judge, 5th Court, Dacca. D/. 4th 
November 1932. 

Beag.I Tenaacy Act (1885). S*. 76 (2) (f). 
only for benofil of bmtoU ond hit fontly^ 
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Unrecognized transferee of a non-transfer* 
able bolding has no such right. 

Under S. 76 (2), sub-a. (f) and S. 77, a land* 
lord is not entitled to prevent bia tenant from 
erecting a permanent dwelling bouse whether 
of masonry bricks, stone or any other material 
whatsoever, for the tenant and his family, to- 
gether with all necessary out-ofiices. The right 
to erect a dwelling house is a right belonging 
to the tenant and to no other and even the 
tenant is entitled to do so only for the benefit 
of himself and bis family. It belongs to the 
tenant by virtue of his relationship to the 
landlord and not by virtue of bis rights of 
occupying the land. An unrecognised trans- 
feree of a portion of a non-transferable bolding 
does not stand to tbc landlord in the relation- 
ship of tenant. (P 215 C 1] 

Alul Chandra Gupta and Sachindra 
Kumar Ray— (or Appellants. 

Naresk Chandra Sen Gupta and Bhu- 
pendra Krishna Dose— (or Eespondents. 

Judgment — This appeal arises out of 
a suit for declaration of plaintifif's title to 
and recovery of Khas possession of the 
lands of a bolding tvhich originally stood 
in the nanae of one Hosanaddin. Hosan* 
addin died 20 years ago leaving 2 sons, 3 
danghters and a widow. The sons are 
defendants 3 and 4 in the suit. After 
the death of Uosanaddin the lands of the 
holding were in the actual occupation of 
defendants 3 and 4, the sons of Hosan- 
addin. These two defendants have trans- 
ferred their interest in the holding to 
defendants 1 and 2 by two Kobalas dated 
Falgun 1329 and Pons 1332. The trans- 
fereos are in actual occupation of the 
holding. The plaintiffs in the suit are 
tbo landlords. They seek khas possession 
on tbo ground that the holding has been 
abandoned by the original tenants They 
made a second prayer for permanent 
injunction restraining the defendants 
from erecting permanent structures on 
the land. The Munsiff who tried the 
suit came to the conclusion that the 
holding had not been abandoned and ho 
rejected the prayer for khas possession. 
He held further that the transferees bad 
the same right as the tenants to erect 
permanent structures on the lands and he 
refused the prayer for permanent injunc- 
tion. The findings of the Munsiff were 
upheld on appeal. I have been asked to 
bold first that the holding has been 
abandoned by the tenants and secondly 
that the plaintiffs appellants are entitled 
to the permanent injunction prayed for. 
The finding of the trial Court and the 
lower appellate Court is to the effect that 


the sisters and the mother of defendants 
3 and 4 had an interest in the bolding 
and that that interest was still subaistiog, 
that they were in possession with defend- 
ants 3 and 4 and that they were co-ten- 
ants with defendants 3 and 4 in tbo 
disputed joto. 

The Advocate for the appellants had 
pointed out that defendants 1 and 2 are 
in occupation of the holding and that 
there is no evidence that the sisters and 
the mother of defendants 3 and 4 bad 
made any arrangement whatsoever for 
the payment of the rent, and ho argues 
that these facts are sufficient to establish 
the abandonment of the holding by the 
tenants. Abandonment implies a change 
of conduct or, at all events, of attitude on 
the part of the tenants. The sisters and 
the mother of defendants 3 and 4 wore 
not in actual occupation of the holding 
before the sale to defendants 1 and 2. 
Defendants 3 and 4, ocenpied and pos- 
sessed it on their behalf. The sisters and 
the mother did not pay the rent and 


there is nothing on the record to show 
that there has been any change in their 
conduct or in their attitude. Defendants 
1 and 2 alleged that two of the sisters 
had transferred their interest to them by 
oral sale and that the third sister had 
granted a korfa settlement to these 
defendants. But this case was disboliev- 
ed in the lower Courts. Apparently there- 
is no change in the conduct of the sisters 
and the mother of defendauts 3 and 4 
since the transfer by defendants 3 and 4. 
Whether the holding has been abandoned 
or not is largely a question of fact and in 
these circumstances I am nob prepared to 
differ from the finding of the lower 
Courts. On this issue I hold that tha 
tenancy has not been abandoned and that 
the prayer for khas possession was rightly 
rejeotad. The plaintiffs appellants pray^ 
for a permanent injunction to restrain 
defendants 1 and 2 from erecting 
nenb structures on the holding. The 
Mnnsiff came to the conclusion that 
defendants 1 and 2 are co- sharers of the 
other tenants and that as the tenancy 
has nob terminated the landlord canno 
restrain the purchaser from building any 
pucca structures ou the land which is no • 
objected to by the other co-tenants and 
which was within the , 

other co-sharers to build. 
was affirmed with some hesitation by tne 

lower appellate Court. 


Ramesh 


1936 

Under S. 76. Cl. 2. sub-s. (f) and S. 77. 
Ben. Tea. Act, a landlord is not entitled 
to prevent his tenant from erecting a 
permanent dwelling house whether of 
Imasonry bricks, stone or any other 
jmaterial whatsoever, for the tenant and 
ibis family, together with all necessary 
lout.offices. The right to erect a dwelling 
house is a right belonging to the tenant 
and to no other. It belongs to the tenant 
by virtue of bis relationship to the land- 
lord and not by virtue of bis rights of 
occupying the land. An unrecognised 
transferee of a portion of a non-transfer- 
able holding does not stand to the land- 
lord in the relationship of tenant. In 
my opinion therefore there is no justifi- 
cation for holding that the transferee has 
the same right as the tenant. Under 
S. 76. Cl. 2, sub-s. (f), it is the tenant and 
the tenant only who is entitled to erect 
such a dwelling house, and even the 
tenant is entitled to do so only for the 
benefit of himself and bis family. I hold 
therefore that the plaintiffs were entitled 
to the permanent injunction prayed for. 
It remains to be decided however 
whether the permanent structures since 
erected by defendants 1 and 2 stand upon 
the lands of the holding or, as they 
allege, upon tbe lands covered by the 
mirasb lease granted by the plaintiffs- 
appellants to them. A Commissioner 
was appointed in the trial Court to re-lay 
the settlement dags. The Commissioner 
re-laid tbe settlement map from two dif- 
ferent points and arrived at two different 
conclusions. The learned Munsiff adopt, 
ed one of those conclusions, a conclusion 
which indicates that the structure in 
question stands partly upon the holding 
transferred. The respondents denied 
that tbe structures stand upon tbe bold- 
ing. The matter was not considered in 
the lower appellate Court and there was 
no finding on this point. As tbe building 
has since been erected the respondents 
are entitled to have this matter decided 
by tbe lower appellate Court whether in 
fact the structures stand wholly upon 
the lands of the mirash lease or partly on 
the lands of the holding transferred to 
them by defendants 3 and 4. I therefore 
order that the appeal be allowed in part. 
The prayer for khas possession is rejected! 
The appeal in so far as it concerns the 
plaintiff’s prayer for permanent injunc- 
tion be remanded to the lower appellate 
Court for determining whether the 
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structures stand wholly within the 
mirash land or partly within the lands 
of the holding transferred by defendants 
3 and 4. and not covered by the mirash 
lease. In the latter event the suit should 
be decreed. Costs of this Court as also 
of the lower appellate Court to abide tbe 
result. 

K.S./r.K. Appeal parlhj allowed. 
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Nasim Ali and Henderson, JJ. 

Raviesh Chandra Talnhdar and other% 
— Defendants — Appellants. 

V. 

Pra^natha Nath Sanyal — Plaintiff 
Bespoodent. 

Appeal No. 555 of 1933, Decided on 
7th January 1936, from appellate decree 
of Sub-Judge, Pabna and Bogra, D/- 5tli 
September 1933. 

(a) Civil P. C. (1908), S. 149— AppelUN 
Court directing plaintiff to pay deficit Court* 
feet within particular period— Suit to Aland 
ditmiAAcd in cote of failure to pay Court^fees 
^Plaintiff applying for extention of time 
before expiry of period— Court can extend 
time under S. 149. 

Where tbe eppelUte Court orders tho plain* 
tifi in a suit to put in additiouul Court*Iee 
within a particular time and directs that io 
case of failure to do soon his part tho suit is 
to stand dismissed, and tho pl.aiQtlll applies for 
extension of time for putting In the deficit 
Court*fee before expiry of tho period, tho appel- 
late Court has jurisdiotion under S. 149 to ex- 
tend tbe time as tbe appeal is not fmally dis- 
posed of, before the order of extonsion of time 
is made. [P !216 G 1] 

(b) Second Appeal— Finding of fact — Find- 
ing on question of title is one of fact. 

A finding on the question of title isonoof 
fact and cannot be challengod iu second appeal. 

tP 24G 0 1] 

iJaiinrfra Nath Chondhury — for Ap- 
pellaots. 

Subodh Chandra Sen — for Bespoodeat. 

Nasim Ali, J . — This appeal is by the 
defendants in a suit for declaration of 
plaintiff's title and possession to certain 
lands described in tbe Schedule of the 
plaint. The trial Court decreed the 
plaintiff’s suit on the finding that the 
plaintiff has title to and possession in tbe 
disputed land. On appeal by the defen- 
dants to the lower appellate Court the 
learned Judge has dismissed the plain- 
tiff’s claim so far the properties men- 
tioned in Schedule Ka are concerned but 
has declared the plaintiff's title in respect 
of the other disputed properties and ha* 
passed a decree for recovery of posses. 
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sion after receiviog additioDal Court^fees 
from the plaintiff. Hence thie second 
appeal by the defendants. The first 
point urged by the learned Advocate for 
the appellants is that the lower appellate 
Court had no jurisdiction to extend the 
time for putting in additional Court-fees 
after he delivered his judgment on 5th 
.September 1932. It appears that the 
(learned Judge by his judgment delivered 
'on 5tb September 1932 directed the 
plaintiff to put in additional Court-fees 
within three weeks from that date. 
There was a further direction in the 
judgment that if the plaintiff failed to 
put in the Courb.fees required within 
the time fixed, the suit would stand dis- 
missed. It appears however that before 
the three weeks expired, the plaintiff 
made an application for extension of time 
for putting in the deficit Court-fees and 
his application was allowed. There can- 
not be any doubt therefore that under 
S. 149, Civil P. C., the learned Judge bad 
jurisdiction to extend the time as the 
appeal was not finally disposed of before 
the order of estension of time was made. 
The second point urged by the learned 
Advocate for the appellants is that the 
lower appellate Court was wrong in 
throwing the onus upon the defendants. 
I am unable to accept this contention. 
It appears however from the judgment 
of the learned Judge that in view of the 
pleadings of the parties and the entire 
evidence in the case, he was of opinion 
that the plaintiff's title was proved. The 
finding of the lower appellate Court on 
the question of plaintiff’s title therefore 
'cannot be successfully challenged in 
leecond appeal. The grounds taken by 
the learned Advocate for the appellants 
therefore fail and the appeal is dismissed 
with costs. 

Henderson, J. — I agree. 

b.m./b.K. Appeal dismissed. 
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S. K. Ghose akd Edglet, JJ. 

Provat Kamal Basu and anothei — 
Plaintiffs — Appellants. 

V. 

Phoenix Assurance Co. Lid, — Defen- 
dant — Respondent. 

Appeal No. 1317 of 1933, Decided on 
11. lb February 1936, against decree of 
iJift. Judge, Pabna, D/- 27th February 
19 :^ 3 . 


1936 

Principal and Agent^lnsurance Company, 
princjpal-^Duties of agent not ceasing with 
first introduction of customer— Commissions 
on payments by customer cannot be claimed 
when agency has come to an end. 

Although a contract betcveen an Insurance 
Company and its agent does not contain a 
clause to the effect that commission is to be 
allowed to the agent so long as the premiums 
are paid and so long as the agent continues to 
represent the company, where there is no con* 
tract that the duties of the agent do not cease 
with the ffrat introduction of the customer to 
the company, commissions cannot be claimed 
on payments made by the customer after the 
agency ceases : 1921 Mad 800 and Lcioin's case 
(1871) 15 S / 828, Foil [P 24G C 2; P 247 0 2] 

Khitisk Chandra Chakrabarty and 
Surajil Chandra Lahiri — for Appellants. 

S. C. Basak and Ambica Pado Choiv^ 
dhury — for Respondent. 

Judgment. — Plaintiff's case is that he 
was appointed an agent by the defendant 
Life Insurance Company on 29bh October 
19X8 in order to do work of Life Canvas, 
ser. He continued in the service until 
there was trouble between him and the 
company as be began to work for another 
Insurance Company also. The defendant 
company objected to this and finally ter- 
minated bis services by a notice as from 
the end of December 1926. Plaintiff 
sues claiming damages for the renewal 
commissions which were due for the 
renewal of policies by clients introduced 
by the plaintiff, and fora further de- 
claration that the plaintiff is entitled to 
such renewal commissions in future. The 
defence is that the plaintiff is not en- 
titled to renewal commissions after the 
termination of bis agency. The learned 
Subordinate Judge who tried the suit 
accepted the defence and gave a partial 
decree for the sum of Bs. 33-5-0 which 
the defendant company was willing to 
pay. The plaintiff appealed and the Dis- 
trict Judge upheld the decree of the trial 
Court. Hence this second appeal by the 
plaintiff. It is contended that in accord- 
ance with the contract between the 
plaintiff and the defendant company the 
plaintiff is entitled to renewal commie- 
sioDS even though bis services had been 
terminated by the company. The Courts 
below have taken the view tbat,^ even 
after the acceptance of the policies in- 
troduced by the plaintiff, he had other 
works to do from time to time. Cq be- 
half of the appellant reliance is placed on 
Ex. 1 which embodies : ‘ The Terms of 
Regulations governing Canvassers. It 
is pointed out that it is stipulated that 
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the company pay commission on pro- 
posals for Life Assurance introduced by 
the plaintiff and accepted by the com- 
pany according to certain rates, for the 
first year‘8 premium and certain other 
rates for subsequent years' premium or 

instalments paid to and received by the 

company. It is relevant to note however 
that this document is headed Terms oi 
liegulationsgoverning Canvassers, there- 
by implying that the canvasser must con- 
tiQue to be such at the time at which 
the premia are paid and received by^ the 
company. Cl. 9 is to this effect i The 
company is to be at liberty at any time 
to terminate the arrangement with the 
agent.” It is contended for the respon- 
dent and) I think rightly » that this ap- 
plies to the whole arrangement. For the 
plaintiff-appellant the argument is that 
in the present case the plaintiff's services 
were only terminated and nothing was 
said as to the payment of commissions 
which were due to him. This however 
appears to be wrong as para. 8 of the 
plaint is to this effect : 

That by tbsir Utter dated SOth September 
1926, tbe delendant company informed the 
plalntifl that they conld not agree to continue 
hU agenoy oi their company after 81st Decern* 
ber 1926, on the sole ground of the plalntiS's 
name having been inoluded amongst tbe Special 
Agents of the Great Eastern Life Assurance 
Company Limited and refused to pay tbe renewal 
commission already earned by tbe plaintiff 
for his services in disregard of the terms of the 
agreement entered Into by the parties to the 
suit. 


V. Behabi Lal Calcutta 247 

cases were considered in 44 Mad 170 (l). 
It was there poioted out that one very 
important duty of the agent will always 
be to impress on tbe policy-holders 
value of keeping up their premia and this 
is specially a work necessary for the 
earning of the premia. This is in accord- 
ance with Cl. 17 of tbe document Ex. 1. 
As was stated by Lord Cairns in (1871) 
15 S J 828 (2) the position of a canvasser 
is that of an agent who, so long as he is 
acting for his employers, isdaily or weekly 
soliciting advertisements or renewals. 
In the Madras case it so happened that 
there was a clause to tbe effect that 
“The commission was allowed so long as 
the premiums were paid and tbe agent 
continued to represent the company." It 
was held however upon a consideration 
of the authorities that, even if there was 
DO such clause in the contract, where the 
duties of tbe agent do not cease with the 
first introduction of the customer to the 
principal, commissions are not to bej 
claimed on payments made by tbe ousto- 
mer after the agency ceases. We oonJ 
aider that the present case is covered by 
the decision in the case mentioned above. 
Tbe suit has been rightly decided. In 
the result tbe appeal fails and it is dis- 
missed with costs. 

r.m./r.k. Appeal dismissed. 

1. Empire o( India Life Assurance Co. Ltd., 

Bombay t. Nanu Ayyar, 1921 Mad 809=60 

I C 69=44 Mad 170. 

2. Lewie's case, (1871) 15 S J 828. 


This shows that in accordance with 
Cl. 9 the company in fact terminated the 
whole arrangement with the plaintiff. 
The next point is that both . the Courts 
have found that as a matter of fact in 
this case, after the iutroduotiou of the 
clients by the plaintiff, something further 
remained to be done from time to time. 
It has been found that the plaintiffs’ 
services were required when loans, etc., 
were negotiated, evidence of age on 
matnrity of policies was being gone into, 
confidential enquiries had to be made 
when death occurred and so on. The 
I^aintiff himself admitted in his evidence 
that there were other duties to be per- 
formed by him over and above such duties 
as those mentioned above. Tbe learned 
-Advocate for the appellant has referred 
us to certain passages in Blackwood 
Wright on Principal and Agent, Edn. 2, 
and the cases oolleoted therein. All these 
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M. C. Ghosb, j. 

ProfuUa Kumar Sen Gupta and an- 
ofAer—Plaintiffs — Appellants. 

v. 

Behari Lal Sen Gupta and others—" 
Respondents. 

Appeal No. 1790 of 1934, Decided on 
24th February 1936, against decree of 
Addl. Diet. Judge, 2nd Court, Baokargaoj, 
D/. 23rd May 1934. 

Minor — Decree ageinit — Setting a»ide-~ 
Suit against minors and their uncle— -Notice to 
minors and their moiher duly served-^Mother 
not defending suit-^Suit conducled adeque* 
tely by tbeir uncle— Defect in represenUtion 
not effecting meriU— Minors held not enti* 
tied to sot aside decree. 

It is important that Courts should follow 
strictly the rules laid down for represeDtatioa of 
minors, but it U quite another iblng to say 
that a defect in following the rules U neoea* 
sarily fatal to the ptoceedlnga. [P 0 2} 
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In a suit against two minors and their uncle, 
the minors wore represented by their natural 
guardian, namely their surviving parent, the 
mother, and notice to tho minors and their 
mother was duly served. Tho mother did not 
choose to defend the suit but the defence was 
adequately conducted by tho minor’s uncle, de- 
fendant. The defect in the represenUlion of 
the minors did not in fact affect the merits of 
tho case: 

Held: that, the minors were not entitled to 
sot aside tho de ;ree: 16 Cal 40 (P Oi; 30 Cal 1021 
(P C) and 32 All 287 (P C),Itel. on; 1921 Cal &34: 
1923 Cal G92 and 1929 Cal C69, Ref. [P 249 C 1] 

Panchanon Ghose and Nripendra 
Chandra Das— for Appellants. 

Pra/ulla K. Pay — for Bespondents. 

Judgment. — This is an appeal by two 
plaintiffs in a suit to set aside an es parte 
decree. The facts are that the principal 
defendants brought a suit on 31st July 
1929 for declaration of their right to the 
western boundary of a certain tank and 
for conhrenatioD of possession of the same. 
The suit was instituted against the Into 
appellants plaintiffs, who were described 
as minors represented by their mother as 
their natural guardian and also against 
their uncle defendant 7 who was living 
in joint mess with them. A summons was 
served upon the mother of the two plain- 
tiffs. The mother did not appear to de- 
fend the suit. Tho suit however was 
strenuously defended by tho plaintiffs' 
uncle,: defendant 7. The trial Court 
decreed the suit. Defendant 7 made an 
appeal and the appeal being decided 
against him made a second appeal to the 
High Court. The decree of tho trial 
Court was passed on lltb August 19:10 
and the present suit was instituted ou 
16th September 1932. The trial Court 
found that plaintiff 2 was in fact a major 
when the suit was instituted, and as the 
summons was served upon him and he 
did not defend the suit he cannot claim 
to set aside the decree. As regards plain- 
tiff 1 the trial Court concluded that be 
was a minor though the evidence was 
somowhab doubtful whether he bad in 
fact attained majority and declared that 
the decree was infructuous against him. 
In appeal it was held that plaintiff 2 was 
a major and that plaintiff 1 had not 
attained majority at the date of the suit. 
The Court of appeal below however con- 
sidered in the circumstances of the case 
that plaintiff 1 was substantially repre- 
sented by his uncle, defendant 7, and the 
nature of the case shows that plaintiff 1 
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was not prejudiced in any manner in the 
defence of the suit. On that ground the 
Court dismissed the suit against plain- 
tiff 1. 

Id appeal the only question urged is 
whether the Court of appeal below was 
correct in the circumstances to bold that 
tho decree was binding against plaintiff 1. 
It is urged, on the other side, that the 
parties are neighbours and the property 
in dispute is the bank of a tank valued at 
Es. 45 only, that there was a previous 
dispute between the parties and it was 
decided in ]917 on a compromise, but 
that afterwards the defendants again 
trespassed ou the land and dispossessed 
the other party who were forced in 1929 
to institute the suit in question, that as 
the plaintiffs had lost their father, their 
mother was their natural guardian and 
their adult uncle defendant 7 who lived 
in joint mess with them was their de facto 
protector. Defendant 7 himself defend- 
ed the suit strenuously up to tho High 
Court. When he bad failed then the 
present plaintiffs came forward to set 
aside the decree on the ground that they 
were minors. One of them, as stated 
above, was found to be a major. Numer- 
ous cases wore cited on both sides. For 
the appellants reliance is placed on 25 C 
W N 625 (l), 37 C L J 496 (2j, and 
33 0 W N 742 (3). In these cases it 
was held that when the minor defendant 
was nob represented strictly according to 
law the suit was infructuous as against 
him. On the other side reliance is placed 
on three judgments of their Lordships of 
the Privy Council, namely 15 I A 195 (4) 
30 I A 182 (6). and 37 I A 77 (6). In 
these cases their Lordships held that it 
is important that Courts should followi 
strictly the rule laid down for represen-j 
tation of minors, but it is quite another 
thing to say that a defect in following 
the rules is necessarily fatal to the pro- 
ceedings. 

In this case the plaintiffs were repre- 
sented by their natural guardian, namely 


Surendra Nath Boasv. Aghore Nath Bose. 
1921 Cal 534=62 I C 464=25 0 W N 625. 
Umapati Samanta t. MasietuUa, 1923 Cal G92 
=72 I C 475=87 C L J 496. , , , ooq 

Makshud Manda) v. Khedu Mandalr 192^ 
Cal 639=124 I C 75=33 C W N 742. 

Hari Saran Moitra v. Bhubanneswari Ueb , 

(18881 16 Cal 40=15 I A 195=5 Sar 198 (P 0)- 
Ml. Dibi Walian V. Banke Behari Pershad. 
(19031 30 Cal 1021=30 I A 182 0). . 

Munshi Muunu Lal v. G^ulam Abbas. (1910> 
32 All 287=6 I C 798=97 I A 77 {P C). 
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their aorviving parent, the mother. 
Notice to the minors aod their mother 
was. duly served. The mother did not 
choose to defend the suit. It is clear that 
the defence was adequately conducted by 
the minors’ uncle, defendant 7. J-he 
learned District Judge has found clearly 
that the defect in the representation of 
the minors did not in fact affect the 
merits of the case. In this position the 
learoed Jadge was right to hold that the 
minor plaintiff is not entitled to set aside 
the decree. The appeal is dismissed with 
costs. Leave to appeal under S. 15 of 
the Letters Patent is refused. 
z.s./b.k. Appeal dismissed. 
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D. N. Mitter and Patterson, JJ. 

Radha Nath 3/ai<p— Claimant No. 2— 
Appellant. 

V. 

Krishna Chandra Mukherjee — Claim- 
ant No.'l and others — Respondents. 

Appeal No. 29 of 1935, Decided on 7th 
January 1936, from original decree of 
President, Calcutta Improvement Tribu. 
nal, D/- 31st January 1935. 

(a) Adnittion— Admission it presumed to 
be tru^ 

What a mm admits to be true must reaeon* 
ably be presumed to be so. So where there i$ 
an admUsioa made lo a kabuliat, that a tenant 
Is ao occupancy tODant, the admission must be 
taken or at least presumed to be correct la the 
absence of evideace to the cootrary : 20 All ISd 
(P C), Foil. tP 253 C 2] 

(b) Bengal Tenancy Act (1S85), S. 176— 
Acquisition of land'^Compensation — Occu* 
pancy raiyat agreeing to abandon claim for 
compeotalion— Agreement is enforceable. 

Btod in the case of an oooupanoy raiyat a 
clans* in a kabnliat with regard to the tenant 
abandoning any claim to compensation money 
18 eSeotive and does not hit in any way the pro- 
visions of 8. 178, Ben. Ten. Act: 1922 CaJ 
187, Be/. [p 253 0 2] 

(e) Calcutta Improvements Act (5 of 1911) 

Acquisition made by trustee is 
acquisition for Government. 

Acqaisilion of land made by the Calcutta 
Improvement Trust under the Caleutta Im- 
provement Act amounts to acquisition made by 
or OQ. behalf of the Government. [P 254 c 2] 

(d) Bengal Tenancy Act (1885), S. 178— 
tenancy held from month to month— Clause 
in tenancy that tenant is not to claim com- 
Wnsalion m case of acquisition — Clause 
held IS not _ inconsistent with tenancy- 

tenant making improvements on holding 

Tenant can claim compensation for improve* 

nontso 
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A clause that tenant is 
compensation in case the acquisition 
made by Government or Municipality is not in 
consistent with the nature oE the 
namely the ton.incy being one from ‘ 

month. The clause regarding the 

compensation cannot bo said to bo a clause 
which IS collateral to the ordinary incident 0 . 
the holding But tho clause does not preclude 
the tenant from claiming such part ot tho com- 
pensation as has been tho result oE theimprovo- 
ments on tho land made by tho tenant; m other 
words such p.irt of the compensation as has 
been tho result of improvements which have 
enhanced tho market value of tho land : Brad- 
burn v.GrimbfeA Co.. (1920) 2 Ch D 518 and 

SAerifood v. TucArr, (1924) 2 Ch B 440, 

[P 255 O 1 J 

Pugh, H, D. Bose, Maninaiha Nath 
Roy (Sr.), Satindra Nath Mukherjee, 
Radhika Charan Ghattcrjee and Prem. 
ranjan Roy Ghoudhury — for Appellant. 

Brojalal Chakravarti, Hiralal Chakra- 
barli, Alul Chandra Qupta and Bam- 
chandra Mukherjee — for Respondents. 

D. N. Mitter. J.— This is an appeal 
from a deoision of the President of the 
Calcutta Improvement Tribunal dated 
3isb January 1935 and arises out of a dis- 
pute with regard to apportionment of the 
compensation money which has been 
awarded by reason of compulsory acquisi- 
tion under the Calcutta Improvement 
Act of 1911. It appears that the land in 
question, which consists of about’ six 
bighas in area, was required for the pur. 
poses of a certain improvement scheme, 
and the value of the laud, which is pre- 
mises No 25, Lake Road, was assessed at 
(inoluding the statutory allowanco) 
Rupees 1,12,700, and the value of tho 
structures and trees iu the promises in 
question with the statutory allowance 
was assessed at Rs. 1769-12-10. At 
the time of the declaration the tenant 
one Radhanath Maity who was claimant 
No. 2 before the Collector, was in pos- 
session. The whole of the sum of Rupees 
1,12,700 was awarded to the landlord 
claimants who are the respondents before 
us and the sum of Rs. 1,769-12-10 was 
given to Radhanath, the tenant. The 
tenant was dissatisfied with the award of 
the Collector and there was a reference 
both as regards valuation and apportion- 
ment. We are not now concerned with 
the question of the amount of compensa- 
tion which has been awarded. The only 
dispute before us is with regard to the 
apportionment of the compensation 
awarded. The tenant claimed that ha was 
an oconpancy raiyat. on the land at the 
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time of the acquisition and that therefore 
on the principle accepted by this Conrt 
he is entitled to half the compensation 
which has been awarded in favour of the 
landlord claimants .This position was not 
accepted by the learned President of the 
Tribunal who has confirmed the award 
of the Collector and has dismissed the 
reference made at the instance of Eadha- 
nath Maity, the appellant before us. 
Hence the present appeal by claimant 
No. 2. 

In appeal before us Mr. Pugh who has 
appeared for claimant No. 2, has raised 
several contentions. He has contended 
in the first place that the land in ques. 
tion was agricultural land in the year 
1906 when the kabuliat was executed in 
favour of the landlord by the present 
claimant, and that before the actual 
oxecutioD of the kabuliat, bis case is, 
Badbanath or rather his predecessor-in. 
interest was for more than 12 years in 
occupation of this land and has acquired 
a right of occupancy to the same. Alter- 
natively, the contention is that in any 
event Badbanath was before the execu- 
tion of the lease in 1906 anon-occupancy 
raiyat on the land and that having re- 
gard to the provisions of S. 178, 
Ben. Ten. Act it was not permissible 
to the landlord to grant a lease or to 
take a kabuliat by which the rights 
of Badbanath Maity under the Bengal 
Tenancy Act could be jeopardized. His 
contention in substance is that by this 
document of 1906, towhich reference will 
bo made hereafter, it was not open to the 
respondents, the landlords, to defeat the 
rights of the appellant under the Bengal 
Tenancy Act and the document oonse- 
quently being out of the way as Badbanath 
since the date of the lease in 1906 was 
in occupation of the land for more than 
12 years he bad acquired a right of occu- 
pancy in the land acquired and the ap- 
portionment of the compensation money 
ehould have been on that basis. The next 
argument is based on a clause in the 
kabuliat of 1914 which has been marked 
as Ex. B (see p. 63 of the second part of 
the paper-book), namely that in the case 
of the acquisition of the land by the 
Government or Municipality, the tenant 
would not be entitled to get any com- 
pensation in respect therefor. It is argued 
that in accordance with the terms of this 
kabuliat the tenant precluded himself 
from getting any portion of the com- 


pensation money in cases of acquisition 
being made only by the Government or 
by the Municipality, and as the acquisi. 
tion was not made by the Government 
but by a board of trustees of the im. 
provement of Calcutta this clause does 
not prevent the tenant, now appellant, 
from making a claim with regard to the 
compensation money. The first two con- 
tentions have been negatived by the 
learned President of the tribunal. With 
regard to the last contention, namely 
that the acquisition was not by the 
Government but by the board of true, 
tees appointed under the Calcutta Im- 
provement Act of 1911, it appears that 
no such ground was taken before the 
President of the tribunal nor is there 
any indication of such a ground in the 
memoranda of appeal before us. Mr. 
Pugh has however handed over to us the 
written argument which was supplied to 
the Presidentiby Mr. Shasmal, counsel 
for his client, which will show that this 
point was indicated in those notes which 
were presented to the learned President 
and which he afterwards returned to Mr. 
Pugh’s client. The fourth point taken 
is with reference to the compensation 
which Mr. Pugh’s client claims on ac- 
count of the improvements which have 
been effected on the land since the tak- 
ing of the kabuliat by Badbanath Maity. 
The learned President has noticed this 
point and has refused to give any com- 
pensation to the appellant on the ground 
that there is not even an iota of evidence 
to guide the Court in the assessment of 
such improvement of the land and also 
on the further ground that Badbanath 
himself had given up all rights with re- 
gard to the compensation for the land 
by Ex. B. 

In order to understand the conten- 
tions raised on behalf of the appellant 
it would be necessary to state a few 
salient facts relating to the history of 
this land prior to 1906. It appears that 
a kabuliat was executed by one XJday 
who is the father-in-law of the appellant 
Badbanath in favour of the landlord on 
Ist Magh 1304 B. S. corresponding to 
22nd January 1898. This lease was for 
a term of three years : see Ex. G printed 
at p. 26 of the second part of the paper- 
book. It will appear from an examina- 
tion of this kabuliat that it was in res- 
pect of Bastu land. The lessee states 

this; 
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I bayiog applied to your Sarkat iot being 
granted a seitlemeot for the purpose of dwel- 
ling and residing as a temporary tenant at will, 
of one plot of about 6 B. 8 K. of land more 
or less, lying iu bolding No. 186, Division 
6 . Sub-Division Q, and within the boundaries 
given in schedule below out ol the Lakheraj 
lands and Jamas which you have in Mouza. 
I’andilia. Monoharpur village, appertaining 
to Dihi Panchannagram, within Pargana Khas- 
pur, in District 24-Pargaunas, Sub-District Ali- 
pote, under thana Tallygunge, you granted my 
prayers and settled Bs. 51 (fifty one rupees) as 
annual rent for the said 6 B. 6 K. of land and 
I give in writing this temporary kabuliat 
for the term of three years after accepting 
temporary patta to the effect that I shall pay 
the amount of rent Into your Sarkar. 

16 is clear from this recital that this 
was a temporary lease which was giyea 
for the purpose of resideooe. It ap- 
pears that Uday died iu Asar 1305 oor- 
respondiug to some time in 1899 and he 
was sorvived hy his sou Ganesh. On 
Qlst December 1899 Gaoesh executed a 
kabuliat in favoai of the proprietor 
Ehento Kali Deb and others: see Ex. H 
printed at p. 29 of the second part of the 
paper-book. Here again the recitals 
show that a temporary lease was being 
granted for the purpose of dwelling and 
residing as snob. It appears from this 
doonment that there were certain trees 
on the land for there are some provi- 
sions with regard to the trees in this 
document. This kabuliat was taken for 
a term of five years and the efifect of this 
kabnliat expired on 2l8t December 1901 
corresponding to the 7th Pous 1311 B. S. 
It appears that in the meantime before 
the expiry of this lease Ganesh died in 
Chaitra 1306 leaving a son Ananta who 
was an infant at that time. It appears 
from the evidence that Radhanath Maity, 
the appellant in the present ease, was 
looking after this infant son of Ganesh 
and the receipts show that the landlords 
granted receipts ip respect of the ten- 
anoy which stood in the name of Ganesh 
and Eadhanath was described as Sar- 
barakar. seoEx. D-8, D-ll, which are 
printed at pp. 3 and 4 of the second 
part of the paper-book. Apparently, 
after the expiry of this lease on 22Qd 
December 1904 Radhanath continued to 
be in occupation of the land which he 
claimed to be in his own account and in 
his own right. The contention in this 
behalf 19 that be was really iodnoted on' 
this land without executiou of aoy kabu- 
Jiat. and evidence to this effect has been 
led. and reliance has been placed on some 
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evidence which has been given on behalf 
of claimant No. 1 by witness 1 : see 
p. 61 about p. 62, Uqo and p. 63, top of 
the first part of the paper-book. At this 
time, it is stated, the Bengal Tenancy 
Act was in operation in this area for it 
appears that the area on whioh this 
land is sitnated came to be inolnded 
within the Municipality in the year 
1907. The first kabuliat which was 
executed by Radhanath Maity the 
appellant in favour of the landlords 
Ehento Eali Debe and others is dated 
18th April 1906 corresponding to 6th 
Baisakh 1330 B. S: see Ex. A. page 60 
of the second part of the paper-book. 
This was for a term of five years. It will 
be necessary to consider the provisions 
of this document as some of the questions 
whioh have been argued turn ou the con- 
struotion to be put on this kabuliat. It 
appears from the recitals to which we 
will just now refer that this kabuliat 
was taken foe the purpose of dwelling 
and residence as Bbaratia tenanoy-at-will 
for a term of five years. There was a 
olause also to the effect that the teoaut 
will uot be competent to dig or sell earth, 
nor shall he be competent to allow any- 
body else to dig or sell earth. The olause 
is in the following term: 

I shall not be eampetent to dig or soil earth, 
nor shall I be competent to allow anybody 
else to dig or sell earth. I shall be competent 
to enjoy the fruits only of the trees, eto., that 
are in ezistenoe now. I shall not be competent 
to cut down or sell them. 

There was a olause that on the expiry 
of the term it will be open to the land- 
lord to let out and to make fresh settle, 
ments. After the expiry of the term of 
this kabuliat iu 1911 it appears that 
Radhanath Maity ooutinued to oooupy 
this laud and he executed a second 
kabnliyat in favour of Benoy Kumar 
Mukherjee on 30th June 1914 oorres- 
pooding to 16bh Asar 1321 B. S. This 
lease has been marked as Ex. B, see 
p. 63 of the second part of the paper- 
book. The kabuliat also recites that 
this was a temporary Bharatia tenancy 
at will in respect of 6 bighas 8 cottas of 
pot-paying land. It contains farther an 
important clause about which there has 
been some discussion as to the question 
as to whether having regard to that 
olause the appellant is entitled to any 

oompeuaatioD. That olause runs as ■ fol- 
lows; 
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Further be it mentioned that if the Mnnici- 
pality or the Government acquires the said land 
at any time for any purpose, then yon shall 
get the compensation awarded therefor. 1 shall 
not have any concern therewith, and if some 
portion of the said land be acquired then I shall 
not get abatement of rent therefor. After the 
expiry of the term, I shall give up (the said 
land) without any notice and without auy 
objection. 

The third kabuliat was executed in 
favour of Benoy Krishna Mukherjee on 
22Dd April 1916 by Eadhanath and the 
terms of this kabuliat, which has been 
marked as £x. 2 and printed at p. 07 
of the second part of tho paper-book, 
are similar to the terms of the previous 
kabuliat of I91i. It contains the same 
clause about the tenant not being entitled 
to get any compensation in case of acqui- 
sition by either Government or ^lunici- 
pality. It is said, however, that this 
kabuliat was not acted upon. The rent 
stated in this kabuliat was a sum of 
Es. 300, per year and it seems to be the 
case of both parties that no effect was 
given to this kabuliat. So it appears 
clear that Eadhanath clearly oonlinued 
to occupy this land after the expiry of 
the effective kabuliat, Ex. B, the terms 
of which expired on 30th June 1919. 

We have no doubt, having regard to 
the object and purpose for which these 
kabuliats were executed by the tenant in 
favour of the landlord, that the lease was 
given for dwelling and residential pur- 
poses. It is undoubtedly true that some 
evidence was given on behalf of the land- 
lord which would go to show that even 
after the granting of the first lease in 
favour of Uday a portion of the land in 
question was being cultivated and paddy 
was being grown as also other vegetables; 
and it is argued on the basis of this 
evidence on behalf of the appellant that 
having regard to the fact that a large 
portion of the land was cultivated with 
paddy and other vegetables by the tenant 
who for the time being was occupying 
this land it must be taken that the lease 
was taken for agricultural purposes, and 
that this land was agricultural land. It 
is not possible to accede to this conten- 
tion. The terms of the different kabuliats 
to which reference will be made are 
absolutely clear on the point, namely, 
that the lease was for dwelling and resi- 
dential purpose and that the. terms of 
the30 leases cannot possibly make the 
tenancy of a raiyat within the mean- 
ing of the Bengal Tenancy Act. The 


word ‘raiyat’ has been defined in S. 5 of 
the Act and the word means primarily a 
person who has acquired a right to hold 
land for the purposes of cultivating it 
either by himself or by members of his 
family or by servants or labourers or 
with the aid of partners, and includes also 
the succcssors-in-interest of persons who 
have acquired such right. 


Tho relevant kabuliats show that 
these kabuliats wore taken not for the 
purpose of cultivating the land in the 
various ways mentioned in S. 5 (2), Ben. 
Ten. Act. Mr. Pngb realized the diffi- 
cnlty of bis position having regard to the 
terms of this kabuliat and the case which 
was put forward before us therefore was 
that between the expiration of the lease 
of Ganesb in 1901 and the actual execution 
of the kabuliat by Eadhanath in 190G. 
Eadhanath was really bolding these lands 
as a non-occupancy raiyat, the land ap- 
parently being according to bis contention 
agricultural land, and he wanted to sup- 
port this position by the evidence of 
Bhabataran Basu, the agent of the land- 
lords, that excepting 10 or 12 cottas of 
land, which was not undercultivation the 
rest wasunder cultivation. It isdifficultto 
accept the position taken up in this 
Court, namely, that Eadhanath was 
really a non- occupancy raiyat seeing that 
it is in direct conflict with the admission 
made in the kabuliyat which was exe- 
culed in 1906, and which must be taken 
or at least presumed to be correct in tbel 
absence of evidence to the contrary, for it 
is now well established that what a man 
admits to be true must reasonably be 
presumed to he so. See the observations 
of their Lordships in 29 All 184 (l). The 
admission is undoubtedly not conclusive 
and may be shown to be wrong But the 
mere fact that the land to the extent of 
major part of it was under cultivation does 
not shift the burden on to the other side 
of showing that notwithstanding the ad- 
mission the land was given for cultivating 
purposes. Very strong evidence 
necessary for the purpose of showing that 
the tenancy was of a kind different “O® 
that indicated in the several kabuliats to 
which reference has been made. 


t cannot bo contended having regard 
the authorities that the mere fact Uiat. 
.withstanding the terms of the kahuJK 

Ihandra Kunwar v. Narpat Singh, (I90i) 29 

All 184=4 A L J 102 IP C). 
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yafc the lands were put to a different use, 
namely, that they were cultivated, would 
render the lands agricultural lands in 
which the person in occupation would 
acqniro either a noD-oooupanoy right or 
a right of occupancy by occupying the 

same for more than 12 years. We have 
to consider tor the purpose of judging as 
to whether the tenants on the land were 
rniyats, whether or not the object, with 
which these kabuliyats were executed or 
leases granted was one wbioh brings them 
within the meaning of S. 5, Ben. Ten. 
Act. After a careful consideration of the 
question we are of opinion that the ex- 
press object with which the lease was 
given was for dwelling and residential 
purpose, and these tenancies therefore 
are governed by the Transfer of Property 
Act and not by the Bengal Tenancy Act. 

.Ad attempt was made in this Court to 
show that even during thecontinuanoe of 
the lease in favour of Ganesh after 
Ganesh'a death Badhanath was holding 
the lands in his own rights and it is 
pointed out that he was paying rent to 
the gomostha before the execution of the 
kabuliyat in 1906. It is argued that the 
tenancy being shown to be in tbe name 
of tbe deceased person Ganesh Chandra 
Vandal it must be taken on the authori- 
ties that be was being recognized as a ten- 
ant in bis own rights, and we are refer- 
red to an unauthorized report reporting 
tbe case of Bali Mahammad v. Janati 
Nath, 1924 Cal 535 (2). This case 
lays down tbe proposition that where 
rant receipts are issued in tbe name of 
another person after tbe death of the last 
tenant and rent is accepted from him tbe 
person from whom tbe rent is accepted 
shonld be regarded as a tenant. The dis- 
tinction between the facts of that case and 
the facts of the present case is obvious. 
It appears from the evidence which has 
been given by Bhahataran that Badha- 
nath was looking after the infant son of 
Ganesh and it was really in that capacity, 
namely, as the de facto guardian of the 
infant son, that Badhanath was allowed 
to occupy this land. This witness Bhaba- 
taran says this: 

aanesh was in possession for two or three 
years after Gsnesh’s death, and dating the sub- 
sistence of Oanesh’s lease. Radhsnath came to 
08 with Ganesh’s son, Ananta and said that as 
Ganesh was dead, and ha had to look after 
Ananta the land shoold be given to him end 
therefore tbe maliks, namelji. Krishn a Babm 

2. 1924CBl68i=72IOSil. ' ! ‘ 


Bonoy Bibn and Anath Baba said that till the 
remaiaing period of Ganesb’s lease. Badbanalh 
could be in possession of the land. 

Looking closely to this evidence there 
can be no doubt that Badhanath was oc- 
cupying this land in the character of de 
facto guardian of Ganesh’s son Ananta. 
This distinguishes tbe present case from 
the case reported in All India Beporter 
1924, Calcutta. AYo are referred by the 
respondents to two cases with regard to 
the question as to whether the terms re- 
garding compensation money in the lease, 
the kabuliat of 1914 could be effective if 
tbe position be accepted that the ten- 
ancy is governed by the Bengal Tenancy 
Act. In the face of what we have statod 
it is not necessary to deal with the ques-' 
tioD, but as the matter has been argued 
before us we may state here that even in 
tbe case of an occupancy raiyat the 
clause with regard to the tenant aban- 
doning any claim to oompensation money 
has been held to be effective and not to 
be hit in any way by tbe provisions of 
S. 178, Ben. Ten. Act. We may refer in 
this connexion to tbe case of 35 0 L J 
133 (3), where Asutosh Mukerjee and 
Buckland, JJ., held that an agreement 
that an occupancy raiyat will not in the 
event of acquisition by tbe Crown, claim 
a share of the compensation money is 
legal and enforceable. It is further held 
that such a covenant not affecting tbe 
title or status of the raiyat is not affected 
by Cl. (a), S. 178, Bon. Ten. Act. The 
question which we have to decide in the 
first instance is as to whether having re- 
gard to this clause about compensation to 
wbioh we have already referred (Ex. B) 
the tenant is entitled to get any compen- 
sation in respect of this land. The argu- 
ment on this head falls under two dis- 
tinot categories. 

It is argued in the first plaoe that the 
clause cannot affect the tenant in the 
present case as the tenancy is not ao. 
quired either by the Government or by 
the Municipality, within the meaning of 
the clause, and under tbe second category 
or head it has been argued that even as- 
Burning that this clause would cover the 
case of acquisition made by the Board of 
Trustees for the improvement of Cal- 
cutta this, nob being an ordinary in- 
cident of the holding, cannot bo a 
stipulation which will be bindi ng on 

3. Asutosh Ohftndra v. Tlaripadn Oanituli 19-32 
Cal 187^62 1 0 793=85 0 L J 139? ‘ 
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a tenant who holds over after the expiry 
of the lease it being argued that the 
agreement as to the taking of compensa. 
tion money is in the nature of a collateral 
agreement. With regard to the first con- 
tention we think that this contention can- 
not be given effect to if we keep in view 
the object with which this land was 
acQuired, namely for the purpose of the 
improvement of the town of Calcutta. 
Having regard to the provisions of the 
Calcutta Improvement Act and the Land 
Acquisition Act as amended by the Act 
of 1911 it appears clear that the acquisi- 
tion was really made by the Government. 
The Calcutta Improvement Act was an 
Act to provide for the improvement and 
expansion of the town of Calcutta, and it 
appears from the preamble that whereas 
it was expedient to make provision for 
the improvement and expansion of Cal- 
cutta by opening up congested areas, 
laying out or altering streets, providing 
open spaces for purposes of ventilation or 
recreation, demolishing or constructing 
buildings, acquiring land for the said pur- 
poses and for the re-housing of persons of 
the poorer and working classes displaced 
by the execution of improvement schemes, 
and otherwise, and whereas it was ex- 
pedient that a Board of Trustees should 
be constituted and invested with special 
powers for carrying out the objects of 
this Act that the enactment of the Cal- 
cutta Improvement Act was passed. The 
Board of Trustees for the improvement 
of Calcutta was a body which was a 
statutory body appointed under the pro- 
vision of the Calcutta Improvement Act. 
The method of acquisition is stated in 
S. 69, Calcutta Improvement Act, which 
states that the Board may with the pre- 
vious sanction of the Local Government, 
acquire land under the provisions of the 
Land Acquisition Act, 1894 for carrying 
out any of the purposes of this Act. 
Under S. 16, Land Acquisition Act, the 
land, after the award is made, vests ab- 
solutely in the Government free from all 
encumbrances. S. 16 runs as follows : 
"When the Collector has made an award 
under S. 11, he may take possession of 
the land, which shall thereupon vest 
absolutely in the Government, free from 
ail encumbrances.” Under S. 17-A, Land 
Acquisition Act of 1894, which is the 
result of the amendment by Act 5 of 1911 
it is enacted as follows : 

In every case referred to in 8. 16 or B. 17 


the Collector shall, upon payment of the cost 
of acquisition, make over charge of the land to 
the Board (meaning apparently the Board of 
Trustees for Improvement of Calcutta) and the 
land shall thereupon vest in the Board, subject 
to the liability of the Board to pay any further 
costs which may be incurred on account of its 
acquisition. 

Having regard to the clear principles 
of S. 16, Land Acquisition Act, which has 
been made applicable to the acquisition 
for the expansion and improvement of 
Calcutta we have no doubt that this is an 
acquisition by Government and therefore 
under the clause in question the tenant 
is not bound to be given any compensa- 
tion which is offered on the acquisition 
for the improvement of Calcutta. When 
we say any compensation we mean any 
compensation which is due to the value 
of the land in its unimproved state. We 
shall have to develop this a little when 
we deal with the question of the value of 
the improvement, which is raised in the 
fourth ground before us. This disposes of 
the first ground with regard to the clause 
about compensation. The second head of 
the argument is this: that the clause with 
regard to compensation cannot bind a 
tenant and that when a tenant holds over 
after the expiry of the lease be does so 
on the same terms and stipulations mean- 
ing them thereby to be such stipulations 
as are the ordinary incidents of the hold- 
ing. After the expiry of the lease it 
appears that the possession of Badbanatb 
was that of a tenant from month to 
month, and he is undoubtedly bound by 
such stipulations after the expiry of the 
lease as are consistent with the stipula- 
tions of a monthly tenancy. As is put in 
the very well-known book of Woodfall on 
Landlord and Tenant, third edition (1954/ 
at p. 275 : 

When a tenant for a term of years holds over 
after the expiration of his lease, he becomes a 
tenant on sufferance, but when he pays ot ex- 
pressly agrees to pay anysub9equentTent,attbe 
previous rate, a new tenancy from year to year 
is thereby created upon the same terms ana 
conditions as thoss contained in the expired 
lease so far as the same are applicable to and 
not inconsistent with a yearly tenancy. 

The clause that a tenant is not to receive 
any compensation in case the acquisition 
is made by Government or a Municipality 
is not inconsistent with the nature of the 
tenancy, namely the tenancy being one 
from month to month. The clause re- 
gardingthe non-taking of compensation 
cannot be said to be a clause which is 
collateral to the ordinary incidents oi 
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the boiaing. The real test is as to wbe- 
ther this is a clause which has really the 
effect of affecbicg the tenancy so long as 
it exists. We do not see anything in- 
consbtent in this clause with the pre- 
carious nature of the tenancy, ^ In the 
books are to be found clauses which have 
been held to be collateral to the ordinary 
incidents of the holding. As for instance 
the option of the lessee to purchase the 
reversion has been held to be a provision 
outside the terms which regulate the re- 
lations between the landlord as landlord 
and the tenant as tenanti and is not one 
of the terms of the original tenancy which 
bound the tenant holding over after the 
expiration of the lease. As has been put in 
some of the English oases such an option 
really is inconsistent* with the existence 
of the tenancy but is consistent with the 
destruction of the tenancy. See the case 
of (1920) 2 Ob D 548 (4) and the case of 
(1924) 2 Ch D 440 (5), In the first men- 
tioned case Peterson, J., observed: 

An option contained in a lease to purchase 
the reTeralon and so destroy the tenancy U not 
one oi the terms of the tenanoj. It is a provi** 
sion outside of the terms which regulated the 
relations between the landlord as landlord and 
the tenant as tenant, and is not one of the 
terms of the original tenancy which will be in* 
corporated iuto the terms of the yearly tenancy 
created by the tenant holding o?er after the 
expiration of (he lease, 

HaTiog regard to the trae test as laid 
dowD^ Id the case wbioh we bare just 
mentioned we are of opinion that this 
^olanse regarding the abandonmeDtofoom- 
pensation money is not in any way in> 
loonsistent with the condition under wbioh 
the tenancy was held under the previous 
kabuliyat of 1906. This clause does dis. 
entitle a tenant to claim any compensa- 
tion which might be given on theaoquisi- 
tionofthe land; aubjeot to this the clause 
does not preclude the tenant from claim- 
ing Buoh part of the compensation as has 

J® impwvements on 

the land made by the tenant; in other 

compensation as 
has been the resnlt of improvements 
[which has enhanced the market value of 
ithe land. This disposes of the first three 
grounds taken on behalf of the appellant 
It remains to consider now the last 

4, Bradbury v. Grlmble and Go,, (19201 9 nh n 
M8=89 L J Oh IH5=65 s'/nLiafL? 

6. Sherwood 7. Taeker. (1924) 2 CU D 440=94 
L J 68=40 TLB 782=68 S J 


ground takeni namely that the president 
of the tribunal has gone wrong in not 
awarding any sum of the compensation 
which has been awarded in this case for 
the improvements which have been effect- 
ed by the tenant. The learned presi- 
dent says that the tenant has not put 
before him an iota of evidence to guide 
the Court in assessment of such improve- 
ments on the land. 

It is not exactly right to say that 
there is no evidence because Badhanath 
himself deposed in the case and he states 
that he spent a large sum of money which 
is about Bs. 25,000 for the improvoment. 
That undoubtedly is a very exaggerated 
estimate of costs which he bad to incur 
for effecting the improvements, wbioh 
have been admitted on the side of the 
landlords, on the land. Indeed it is 
difficult to accept this statement with re- 
gard to the large sum that is said to have 
been spent for these improvements in the 
absence of books of account. The only 
tangible evidence which we have got in 
regard to this matter from the side of 
the landlords is that an area of about 2^ 
bigbas was improved in this sense that 
its level was raised to a considerable 
height, and that must have meaut surely 
some expenditure. It is true that this is 
a lacuna or defect of material on which 
to assess the compensation, but we can 
proceed by accepting the position as has 
been admitted on behalf of the landlords. 
Our attention has been drawn to the 
eta^ment that 2i bigbas were improved 
by having the level raised to some height 
and that circumstance must have influ- 
enced the Land Acquisition Authorities 
in giving a higher value in respect of this 
piece of land. The Conrt can certainly 
arrive at a figure and wo think that a 
little over Bs. 600 per bigha should be 
awarded to the tenant appellant on this 
head. We assess the compensation which 
the appellant is entitled to at Bs. 1,350. 
with 15 per cent, as the statntory aUow 
ance which amounts to Bs. 202,8-0. The 
appellant is thus entitled to Bs. 1 350 
plus Es. 202-8-0, that is Bs. 1,552’8.0 
over and above the compensation which 
has been awarded to him in this case 
by the Conrt below on account of trees 

landlords are entitled to 

Td to K “Joney award- 

ed to them by the Court below less the 

^nm of Bs. 1.652-8-0. Each party is to 

bear its own costs throughout. Let the 
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record be sent down to the Court below 
as early as possible. 

Patterson, J. — I agree. 

b.d./r.K. Order accordingly. 

, A. I. R. 1936 Calcutta 256 
Nasim Ali, j. 

Bagliumani Roy and another — Plain- 
tiffs — ^Appellants. 

V. 

Bibhuti Bhusan Boy and others — De- 
fendants — Respondents. 

Appeal No. 672 of 1934, Decided on 
13thi February 1936, from appellate 
decree of Addl. Sub-Judge, Howrah, D/. 
8th November 1933. 

(b) Religious Endowment — Alien&lion — 
Shebeit Gomasta— Power to grant lease— 
Legal necessity must be for tbe benefit of 
estate. 

Shebait Gomasta of tbe Debottar property U 
sot oompetent to grant perpetual lease of the 
land except for imperative legai necessity for 
the benefit of the estate, such as tbe preserva- 
tion of the estate from extinotion, defensive 
litigation and protection from injury and 
deterioration : 13 if I A 270 (P 0); 1917 P C 
SS* 2 I A 145 (P C) and 6 M I A 393 (P C), 
Foil. ® 

(b) Religious Endowment — Alienation — 
Legal necessity— Permanent lease granted— 
Entire amount raised must be necessary to 
meet actual pecuniary pressure on estate. 

Shebait granting permanent lease at fixed 
lent must, in order to prove compelling legal 
Docoasity, show that the entire amount raised 
as Selami was necessary to meet the actual 
pecuniary pressure on the estate. Also he must 
ahovV that the amount actually required lor 
meeting the pressing need of tho estate could 
not bo raised by a lease let a term or even in 
jiorpetuity at variable rent. [P 268 0 1) 

(c) Practice— Appellate Court — Reversal 
tif findings -Appellate Court must consider 
relevant evidence in the trial Court. 

When the appellate Court reverses tbe find- 
ings of the trial Court it must consider and 
discuss tbe relevant evidence in the trial Court 
whore the conclusions of the trial Court mostly 
depend upon the oral testimony of 

Uira Lai ChaJcravarly and Diptendra 
Jkfo?!a 7 i Gftose— for Appellanta. 

Gopendra Nath Das and Khitindra 
Kumar Mitter^hx Respondents. 

Judgment.— This is an appeal by the 
plaintiff in a suit for possession, dama- 
fiOB and for mesne profits. Theplaintiff s 
case, briefly stated, is as follows: J^bo 
disputed land measuring about 1 bigha 
15 cottas in area is tbe Debuttar pro- 
perty of Sri Sri Sridhar Jiu Thakur o 
the Roys of Tajpur in tbe District of 


Howrah. The members of the Roy family 
are many and four elderly members of 
tbe four main branches of the family 
jointly look after tbe Debuttar estate, and 
carry out litigations in respect of tbe 
same. If any property appertaining to 
the Debuttar estate is to be leased oat 
tbe managing shebaits obtain tbe consent 
of all tbe shebaits residing at Tajpar, and 
after publication of notice and annoance- 
ment by beat of drum settle tbe same. 
One Golok Moira and his descendants 
were Cbakran tenants of the disputed 
land under tbe Debuttar estate. Tbe 
family of the Moiras gradually became 
extinct and tbe last bolder surrendered 
the land and left tbe village. Tbe land 
thereafter remained in the khas posses- 
sion of tbe Thakur. Defendant 2 was 
temporarily entrusted with the super- 
vision of tbe work of the gomasta of tbe 
Debuttar property. Taking advantage of 
his position be got a kabuliyat secretly 
executed by bis own relation, defendant 1, 
on 8th Baisakh 1336 B. S. in the name 
of defendants 3, 4 and 5 and the late 
Lalit Mohan Rcy, the four managing 
shebaits of the Debuttar estate, without 
their consent and knowledge. 

Tbe other shebaits including the plain- 
tiffs were not aware of this settlement. 
Tbe kabuliyat was registered on 17th 
May 1929. Defendant 2 thereafter erected 
temporary huts on the disputed land and 
is illegally possessing the same. Tbe rent 
fixed in the kabuliyat is a nominal rent 
and tho term of the kabuliyat is indefi- 
nite. The plaintiffs never accepted de- 
fendant 1 as tenants; nor did they autho- 
rise tbe gomastha of tbe Debuttar estate 
to grant dakbilas to him. Defendant 2 
being himself a shebait acted, in breach 
of trust, in taking tho kabuliyat in tbs 
name of defendant 1. The kabuliyat is 
therefore void. As the shebaits are 
numerous and as it is not possible to serve 
tbe summons on all the shebaits the sui 
has been brought by two of the shebaits 
on behalf of tbe Thakur, under the pro- 
visions of 0. 11, R- 8, Civil P. 0. 
defence of defendants 1 and 2 is m 
follows: The majority of 
of the Roy family do not reside at lajpur. 
As it is not possible to obtain consent oi 
all the shebaits in matters relating to one 

management of * Jjing 

practice is to entrust one 
at Tajpur to look after the Debuttar pro 
perty. Before any Debuttar property is 
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leased out, his duty is to consult all the 
shebaits residing at Tajpur and to 
aooouDoe it by notice and beat of drum. 
The docucnents however are taken in the 
names of four persons representing the 
four main branches of the Roy family. 
Golak and bis descendants held the dis- 
puted land at a money rent of Rs. 3. The 
land became khas after the extinction 
of Oolak’s family and in spite of best 
efforts no tenant was available. At the 
time of the settlement of the disputed 
land one Ganesh was entrusted with the 
supervision of the Debuttar estate. 

There was a pressing need for money 
for meeting the expenses of many litiga- 
tions conoerning the Debuttar estate. The 
shebaits repeatedly asked Ganesh to let 
out the land in kaimi right by taking 
selami. After consulting defendants 3 to 
5 and Lalit Mohan Boy and ocher she- 
baits residing at Tajpur, there was publi- 
cation of notice and announcement by 
beat of drum about the intended settle, 
ment. Bibhuti Boy, son of deiendant 2, 
offered the highest bid, paid a selami of 
Rs, 2)1 and took the bandobast at a 
rental of Rs. 5 in the name of defendant 1; 
and in accordance with the practice a 
kabnliyat was taken in the name of the 
representatives of tbo four branches of 
the family. With the money obtained 
08 selami Ganesh met the costs of the 
litigation relating to the Debuttar pro- 
perty without any objection from any of 
the Shebaits. The settlement bad thus 
benefited the Debuttar estate. Bibhuti 
was subsequently added as defendant 2. 
Ka. He filed a written statement sup- 
porting defendants 1 and 2. The other 
defendants did not contest the suit. The 
findings of the trial Court are these; 
ClJ No litigation was pending at the time 
of the settlement. (2) There was no 
want of money, (8) The practice regard- 
ing the settlement of Debuttar land was 
not followed at the time of settlement. 
(4) All the managing Snebaits did nob 
consent to the settlement. (.5) No selami 
was paid. (6) The kabnliyat was taken 
secretly and the settlement was not at 
all bona fide. On these fiodinge the suit 
was decreed by the trial Court. 

Defendant 2-Ka appealed to the lower 
appellate Court. The learned Additional 
Subordinate Judge who heard the appeal 
came to the conclusion that there was 
Jegal necessity for granting the perma- 
1986 0/88 ft 84 


nent lease on the following facts : (l) 
Some rent suits were pending in which 
the deity was the plaintiff. (2) An exe- 
cution case in which the deity was the 
decree-holderwasalso pending. (3) Money 
was required for the conduct of the 
above cases and the gomastha in charge 
of them was making repeated demands 
for money. (4) Less than one rupee was 
in the coffer of the deity. He also found 
that the selami was paid as alleged by 
the defendants : that the receipt of the 
selami was acknowledged by the four 
managing shebaits and nine other shebaits 
by Ex. G; that tbo plaintiff was present 
at the time of the settlement and that 
be was one of the intending lessees; that 
the plaintiff bad failed to show that any 
other shebait was left out or not con- 
sulted that the procedure obtaining in 
the Debuttar estate in making settlement 
of land was followed and that the entire 
body of shebaits residing at Tajpur for 
the time being made the settlement. He 
accordingly allowed the appeal and dis- 
missed the suit with costa. The plain- 
tiffs appeal to this Court. 

The first contention of the learned 
Advocate for the appellant is that Ex. G 
IS not admissible in evidence inasmuch 
as it is not registered in accordance 
with the provisions of the Registration 
Act. By S. 17 (l) (o). Registration Act, 
a non testamentary Instrument which 
acknowledges receipt of payment of any 
consideration on account of creation, 
declaration, assignment limitation or ex- 
tinction of any suob right, title or in- 
terest is compulsorily registrable. Ex. G 
is a receipt which acknowledges receipt 
of Rs. 201 as selami for a permanent 
le.ae of the disputed land. It therefore 
required registration. It is, therefore, 
nob admissible in evidence bo prove that 
any consideration was paid as salami for 
the permanent leaee alleged to have 
been granted by the shebaits. The next 
point urged by the learned Advocate 
lor the appellant is that on the facts 
found by the learned Judge the lease 
Cannot be said to have been granted for 
legal necessity. 

To create a new and fixed rent for all 
time to come, though adequate at the 
time, m heu of giving the endowment the 
benefit of an augmentation of a variable 
rent, from time bo time would be a 
breach of duty m a shebait:” See the 
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case in 13 M I A 270 (l) at p. 275. Bat 
there would be no breach of duty if the 
shebait is constrained to do so by un- 
avoidable necessity. The principle ap- 
plies equally to agricultural lands and 
building sites in villages : see the case 
in 44 I A 147 (2). The authority of a 
shebait is analogous to that of a manager 
of an infant heir. It can only be exer- 
cised rightly in a case of need or for “the 
beneht of the estate.” The actual pres- 
sure on the estate, the danger to be 
averted, or the beneht to be conferred, 
are the criteria to be regarded : see the 
oases in 2 I A 145 (3) and 6 M 1 A 393 (4). 
It is not possible to state precisely the 
meaning of the words beuedt to the 
estate.” The reported cases show that 
preservation of the estate from extinc- 
tion, defence against hostile litigations 
affecting the estate, protection of the 
est&te or portions of it from injury or 
deterioration by inundation, bare been 
taken as “for the benefit of the estate.” 
The shebait is not entitled to sell a 
Debuttar land solely for the purpose of 
investing the sale proceeds for a larger 
income than what was being derived 
before. 

Again in order to show imperative 
.necessity compelling the shebait to grant 
a permanent lease at a fixed rent it must 
be found that the entire amount raised 
as selami was necessary to meet the 
actual pecuniary pressure on the estate. 
It must also be shown that the amount 
actually required for meeting the pressing 
need of the estate could not be raised by 
a lease for a term or oven in perpetuity 
lat a variable rent. The findings of the 
ilearned Judge do not show what was the 
■amount which was actually necessary for 
meeting the costs of the litigation pending 
at the time. It has not been found that 
there was no immediate prospect of get- 
ting sufficient money from the rents and 
profits of the debuttar estate and that 
unless money had been immediately 

1 . Mabarani Shibeswaree Debia v. JIathura 

Nath. (18C9-70) 13 M I A 270=13 W R 18 
=2 Sutbor 800=2 Sar 528 (P C). 

2. Palaniappa Chetty v. Deinasl Kamony 

Pandara. 1917 P C 33=39 I C 722=44 I A 
147=40 Mad 709 (P C). 

3. Praaanna Kumati Dcbya v. Golab Cband 

Babu, (1870) 2 I A 145=14 Bang L R 450 
s=23 W R 253=3 Sutber 102=3 Sar 449 


(P 0). 

4. Hanuman Persbad Pandey v. Babooce Mun- 
rai Koonwaree, (1854-57) 6 M I A 893 — 18 
W R 81=2 Sutber 29=1 Sar 552 (P C). 


raised the rent suits and the execution 
case would have been dismissed. There 
is also no finding to the effect that the 
actual amount necessary could not be 
raised by giving a lease for a term or in 
perpetuity with variable rent. The 
learned Judge, in my opinion, did not 
correctly appreciate the real nature of 
the controversy between the parties on 
this point. 

The last contention of the learned Ad- 
vocate for the appellant is that in re- 
versing the findings of fact arrived at by 
the trial Court the learned Judge did not 
at ail consider the reasons given by tbe- 
trial Court and that be did not at all 
apply his mind to the evidence on which 
the trial Court had based its findings. 
This contention is well founded. As re- 
gards the question whether the practice 
prevalent in connexion with the granting 
of settlements was followed by the she- 
baits in the present case the trial Court 
in a very careful judgment, after cou- 
sidering all the relevant evidence, came 
to the coDclusioQ that the practice was 
not followed. The learned Judge with- 
out adverting to the reasons given by the 
trial Court, and the evidence on which it 
relied, disposed of the matter in one soli- 
tary sentence with the words: “The pro- 
cedure obtaiuing in debuttar estate of 
the plaintiff deity in making settlement 
of land was also followed in this case." 
His findings on other facts are not also 
satisfactory. He did not discuss all the 
relevant evidence and did not give any 
reasons for his inability to agree with 
the trial Court in its conclusion on these 
facts which depended mostly on the oral 
testimony of certain witnesses whom the 
trial Court heard and whom he had no 
opportunity of hearing. In my judgment 
there was no proper hearing of the ap- 
peal by the lower appellate Court. The 
result, therefore, is that this appeal is- 
allowed, the judgment and decree of the 
lower appellate Court are set aside and* 
the case is sent back to that Court for a 
rehearing of the appeal in the light of 
the observations made above. Costs wii > 
abide the result. 

m.D./r.K. Appeal allov;ed. 
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Id pursuance of this order, the accused 
showed cause before the learned Magis- 
trate. The charge against the accused 
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V. 

Bhola Giri Accused. 

Criminal Rof. No. 186 of 1935. Decided 
on 18th ITobruary 1936. 

Criminal P C, (1898). S. l^l-Order for 
injunction must be absolute and definite and 
not conditional-Party violating conditional 
order is not guilty of offence under b. 1»», 
Penal Code. 

The order for injunction under S. Ill must 
be an absolute and definite order and it must 
be left to the party to apply for rescinding the 
order by having recourse to the procedure laid 
down in sub-ss. (1) and (5) of S. 111. S. Ill 
does not contemplate the passing of a conditional 
order to be made absolute later on. [P 259 C 2] 

Where, therefore, a Court by its order under 
8. Ill directs a party, either to refraiti from 
doing certain acts, or to show cause, if any, 
against the order, such order not being definite, 
does not come within the terms of S. Ill and 
no charge can be sustained under S. 166, Penal 
Code, for violating such order. [P 259 C 2] 

Jitendra Mohun Banerji and Nirmal 
Kumar Sen — for the Reference. 

Bir Bhusan Dutt — for the Crown. 

Order. — It appears that a certain plot 
of land was acquired under the Land Ac- 
quisition Act for the purpose of extend- 
ing the Gun and Shell Factory at Cossi- 
pore. Within the plot there is a Sira 
temple belonging to the accused Bhola 
Giri. The site of the temple was not ac- 
quired. Various disputes arose between 
the acoused and the oQicers of the Gun 
and Shell Factory, but they resulted in 
oompromises, and ultimately it was agreed 
that a space of four cubits was to be left 
open for the purpose of affording access 
to the temple. On Slst September 1934 
a certain complaint was made to the 
learned Police Magistrate at Sealdah by 
the officer in charge of the Cossipote 
Police Station. The learned Magistrate 
on that date passed an order after reoit- 
ing the acts said to have been committed 
by the accused which according to him 
would lead to a disturbance of the peace 
OQ the following terms; 

As the said breach of the peace is imminent 
and immediate preventive measures are desir- 
able, I do hereby under S. 144, Criminal P C 
order and dyect the person named lathe margin 
(the accused) either to refrain from doing any of 
the acts set forth above and exercising any other 
act set forth above beyond using the passage as 

said ordera of injunction on 2nd Octolwr 1934, 


was under S. 188, I. P. C., that he vio- 
lated the order of injunction passed on 
21st September 1934 by doing certain 
acts between the 10th November, and 
21st November 1934. Ho has been con- 
victed by the trying Magistrate and the 
learned Additional District Magistrate 
of Alipore has made this reference under 
the provisions of S. 438, Criminal P. C. 
In my judgment the conviction cannot 
stand. It can only stand if there was 
an injunction on the petitioner under 
S. 144, Criminal P. C. That section con- 
templates the passing of an absolute 
order directing any person to abstain 
from any act or take certain order with 
certain property in bis possession or un- 
der his enjoyment. The order can be 
passed either ex parte in case of emer- 
gency under the provisions of sub-s. (2) 
or it may be passed after giving an op- 
portunity to the person against whom an 
order is proposed to be passed. Bub IheJ 
order must be an order which is abso-j 
lute and definite in terms. S. 144, Cls. (a)| 
and (b) do not coutemplate the passing 
of a Conditional order to be made abso- 
lute later ou. As I read these provisiousj 
the order for injunotion under S. 144! 
must be an absolute and definite order,! 
and it must be left to the party to apply| 
for rescinding the order by having re.' 
course to the procedure laid down in 
sub-ss. 4 and 5 of the said seotion. In, 
the present case the order is in the fol- 
lowing terms: “ either to refrain 

from doing aoy of the acts set forth 
above .... or to show cause, if any, 
against the said order." 

It is not an order which oomes within^ 
the terms of S. 144, Criminal P. C,,at' 
all. The order is not definite. In this^ 
view, and having regard to the fact that' 
there was no order for injunction as oon., 
templated by S. 144 passed on the ao-; 
cused on 2l8t September 1934, the ohargei 
for violating an imagined injunotion can-' 
not be sustained. For these reasons i ao- 
cepb the Reference, set aside the con- 
viction and sentenoe passed on the ac- 
cused and acquit him of the charge. Tho 
fine, if already paid must be refunded. 

R.M./r.E. Convi'cfion set aside. 
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Hare Krishna Nayak — Plaintiff — 
Appellant. 

V. 

Kckir Chandra Pal and others — Bes- 
pondents. 

Appeals Nos. 144 and 145 of 1933, De- 
cided on 24tb January 1936, from appeU 
late decrees of Sub-Judge, 3rd Court, 
Midnapore, D/. loth August 1932. 

Cpnlract — Maintenance in exchange of 
land — 'Purchaser of land contracting to pay 
maintenance— Arrears of maintenance assign* 
«d for value— Assignee can recover arrears 
from purchaser. 

A widow TF was to receive maintCDance from 
Af in exchange of her interest in the land. IF 
assigned the arrears to H (or value. The land 
was purchased by F from 21. H sued F for 
.arrears : 

Held-. II was cotitlcd to ^ decree against Fi 
H being an assignee of beneficial rights from IF: 
Ttccddle v. (ISGl) i D Si S 39;^, Foil. 

[P 261 C 1] 

Narendra Nath Ghaudhury — for AppeU 
lant. 

Manmatha Nath Das Q^ipla and 
Apuria Charan Mnkheriee — for Bes- 
poudeuts. 

Judgment. — The facts relating to this 
appeal lie within a narrow compass. 
They may be shortly stated as follows: 
Three persons, Atal Bebari Mahala, 
Jogendra Nath Mahala and Basanta 
Kumar Mahala, by the terms of a sole- 
nama, oudertook to pay mainteoaoce to a 
Hindu widow, by name Haramani Dasi. 
This undertaking was in exchange for her 
interest in lands formerly belonging to 
her deceased husband. The maintenance 
was not properly paid and Haramani 
Daei assigned the arrears to one Harey 
Krishna Nayek. Subsequently, the three 
Mabalas sold the land to one Fakir 
Chandra Pal, wboundertook by the terms 
of the sale deed to continue the main- 
tenance to the widow. In the Court of 
the Munsif at Jbargram Harey Krishna 
Nayek sued the three Mahalas and Fakir 
Chandra Pal for the arrears of mainten- 
ance. He also added Haramani Dasi as 
a proforma defendant. The three Mahalas 
did not appear, nor did Huramani Dasi. 
Fakir Chandra Pal, however, did, and 
strenuously contested the suit. In the 
result the Munsif decided that Fakir 
Chandra Pal was liable to the plaintiff 
for the greater part of the arrears. He 
-also gave judgment against the Mahalas 


and Haramani Dasi in default of appear- 
ance. On appeal to the Subordinate 
Judge of the third Court at Midnapore. 
the decision of the Munsif was reversed. 
The learned Subordinate Judge for reasons 
which commended themselves to him 
(but do not commend themselves to us) 
came to the conclusion that the kobala 
under which the deceased husband’s land 
passed to defendant 4 did not show 
that there was any consideration for the 
promise of defendant 4 to pay the main- 
tenance. Moreover the learned Judge 
was of the opinion that the terms of the 
kobala showed no charge upon the land 
and that the odIv liability to the widow 
rested with the Mahalas. 


It seems to us that the whole question 
turns on whether or not the facts giving 
rise to this litigation and the terms of 
the agreements entered upon can be 
brought within the well-known rule laid 
down in the English leading case of 1 B 
Sc S 393 (U, a decision which has long 
been recognised in the Indian Courts as 
binding upon them. The principle of 
that case is this: that, where in a contract 
it can be shown that a third party holds 
a beoodoial interest in its performance, 
and, where, the Court can properly 
appraise the position of the third party 
as one of a cestui que trust, the third 
party is entitled to sue for the purpose of 
obtaining a declaration enforcing bis 
right This rule is an equitable corrective 
of the Common law principle which lays 
down that a stranger to the consider- 
ation of a contract cannot sue upon the 
contract, as there is no legal nexus bet- 
ween the contracting parties and himself. 
We think that when Fakir Chandra Pal 
purchased the land from the Mahalas, he 
established himself in a 6duciary capa- 
city, qua the p-iyment of Haramani Dasi’s 
maintenance, under the specific clause in 
the sale deed undertaking the payment; 
and we further consider that Haramani 
Dasi in these circumstances held a bene- 
ficial interest in the contract between the 
Mahalas and Fakir Chandra Pal; and 
that she was impliedly in the position of 
a cestui que trust vis a- vis the contrac- 
ting parties. it is not necessary for us 
to consider whether wo come to this 
conclusion bneause of our agreement with 
the recent decision of Mr. Justice Lort- 


ireddle V. Atkinson, ® 

L J Q B 265=9 W B 7bl=4 L T 468. 
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Williams and Mr. Justice M« C. Gbose in 


61 Cal 841 (2), a decision which was 
greatly pressed upon us. This case 
appears to us to be aneitensioo of the rule 
in 1 B A S 393 (l). on general grounds of 
eQuitable policy which do not necessarily 
apply to the case before us. 

We see no reason to doubt that in law 
an assignment for value of a beneficial 
right under a contract can be enforced 
under the principle discussedi just as 
much as the right of the original assignor. 
The assignment of the arrears of main- 
tenanee by Haramani Dasi to the appeU 
lant was a transfer of an advantage under 
the contract; and this class of assignment 
jbas always been recognised in law. For 
‘these reasons we are of the opinion that 
the decision of tbe Subordinate Judge is 
wrong and that the original decision of 
the Munsif. save that Haramani Dasi will 
be dismissed from the suit, must be res* 
tored in the appellant's favour, with costs 
both here and below. As Baramani Dasi 
did not appear there will be no order for 
costs either for or against her. 

M.D./RK. Appeal allowed. 

2. Kbirodo Bibari Dates v. MaDgobinda, 1984 
Oal 682=152 1 C 351=61 Cal 841=38 OWN 
682. 

A. 1. R. 1936 Calcutta 261 

R. 0. Mitter, J. 

^ityananda Poddar aod anothor — 
Accused — Petitioners. 


Nirmal Chandra Chakravariy — for 
Petitioners. 

Amrita Lai Mukherjee — for Opposite 
Party. 

Order. — Tba petitioners before me 
have been convicted under S. 379, 1. P. 
C., and sentenced to pay a fine of Rs. 39 
each, in default to suffer rigorous impri- 
sonment for four weeks. They have also 
been convicted under S. 447, I. P. C., 
and each of them sentenced to pay a ffno 
ofRs. 15, in default to suffer rigorous im- 
prisonment for two weeks It is against 
both these convictions that tbe two peti- 
tioners have moved this Court. In my 
judgment, on tbe findings arrived at by 
tbe Courts below, these convictions are 
not sustainable in law. The position is 
this: thatthe complainant Rupai, bis bro- 
thers Serajuddi and Sonajuddi, and others 
were tbe owners of a plot of land situate 
in Anguria Bazar, and they were also 
joint owners of some huts which were on 
that land. Tbe complainant's case is that 
this piece of land and the huts standing 
thereon were inherited from their father 
Osimaddi, not only by the complainant 
but also by Sonajuddi. For tbe purpose 
of this case, it is not necessary to men- 
tion the names of other co-sharers. The 
complainant's further case is, and that is 
also tbe finding, that the complainant 
and bis other oo> sharers including Sema- 
juddi were in possession of the land and 
huts. Bat about three days before the 


V. 

^ Rupat Bepari — Complainant — Opp( 
site Party. 

Criminal Revn. No. 1273 of 1935, B. 
cided on 11th February 1936. 

Penal Code (1860), S». 379,447-Land an 
Uructure. jo.nlly owned by eo *barer.-A 
cu.ed purcba.ing ,h,r« in them in execulio 

in. ff'** them-HuU beloni 

ng to eo-iharer. blown away-Accuied ut 

lame*l.nd Tt^*"*'* hut. o 

P®“0I1S. parchaslng a share i 
the land and structores jointly owned bj son 

of them and taking possession through Cour 

‘ of hufs beloni 

log to the co-shaters which have been blow 

away and build a hut on tho same iTnd th^ 

are not guilty of an offence under 8. 879’ thei 

be ng no dishonebty on their part or any wron 

fnllosa to other co-sharers. Korean the pe 

sons be convicted under S 447 as bein. nf 

eierclsing their rights, 
ownership. [P sgi C 2; P 2*2 0 ] 


occurrence tho huts were blown away, and 
tbe two petitioners utilized some of the 
old materials of those huts and built a 
but on the same land. 

The two petitioners, in execution of a 
decree obtained against Sonajuddi, pur- 
chased four anna share in tho land and 
the structures and they had taken pos- 
session through Court. As against Sona- 
juddi this possession is effective in the 
eye of the law and it amounts to actual 
possession TheQuestionis whether under 
these circumstances these persons can 
be convicted under tho above-mentioned 
sections. If Sonajuddi had utilized the 
materials and bad built a hut on the same 
joint land be could not have been con 
vioted under S. 379. This is my firm opi' 
mon because there would be nodishoneety 
on his part Dishonesty' has been do- 
nned m the Penal Code to mean ‘wrong, 
ful loss or wrongful gain.' A oo-sharer 
m possession of a joint property has the 
undoubted right to remove a moveablal 
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property in his possession and also in the 
possession of other co-sharers from one 
tspct of the joint land to another spot of 
the same land. There would be no wrong- 
ful loss to the other co-sharers in such a 
case. Having regard to the fact that the 
possession of the two accused was effective 
against Sonajuddi, I do not see bow they 
can be convicted of any offence in such a 
case. One of the elements of theft, 
namely dishonesty, is absolutely absent 
in this case. I do not see also bow they 
can be convicted under S. 447. They are 
iPart owners of the land, they have ob- 
tained effective possession of Sonajuddi's 
ishare and they had entered upon the 
lland for the purpose of exercising the 
irights of ownership. If the other co- 
'sbarer comes to resist them, and in spite 
iof the protest they remain upon the land, 
I do not see how it can be said that they 
entered the land to intimidate, insult or 
annoy the other co-sharers. They wanted 
to go in peacefully, and it was only the 
obstruction of the complainant which led 
them to enter in spite of the protest. For 
these reasons I set aside the conviction 
and sentence under both the sections 
aforesaid and acquit both the petitioners. 
The fines, if paid, must be refunded. 

r.M./r.K. Convictions set aside. 
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Newaz Ahmad Khan — Appellant. 

V. 

Hasamaddin Ahmed and others — Ees- 
pendents. 

Appeal No. 139 of 1933, Decided on 
6tb February 1936, from original decree 
of Dist. Judge, 24-Pargana8, D/- 24th 
April 1933. 

Mahomedan Law — Wakf — Mulawalli — 
Removal of— Mulawalli felting up personal 
title to portion of wakf properly— Mulawalli 
also guilty of breach of trust and negligence 
of duty— He i* liable to be removed from 
office. 

Setting up a title to wnkt property is not by 
itself a sufljcient ground for the removal of a 
mutawalli from bis office, if it is established 
that there was honest administration of the 
■wakf and upon conformity to and not in dee* 
ance of the trust for which the religious institu- 
tion is established. Wheco. however, in addi- 
liou to the fict that the mutawalli had 
fct up his personal right to a portion of the 
wakf property which was not established the 
evidence shows that the mutawalli has practi- 
cally no accounts of bis managomont of the 
wakf property and that he has been guilty of 
tnisfcasance, breach of trust, and negligence of 


duty, the mutawalli is liable to be removed from 
his office : 1928 P C lOG, Be/. 

tP 262 C 2; P 263 0 1] 


Prakash Chandra Majumdar and 
Amalendu Sen — for Appellant. 

S. C. Ckoivdhury , Abdul Ali and Su. 
rendra Nath Basu 2 — for Bespondents. 

Judgment. — The plaintiffs in the suit 
in which this appeal has arisen prayed 
for reliefs contemplated by S. 92, Civil 
P. C., and succeeded in obtaining a 
decree for the removal of the defendant, 
a Mutawalli of the Wakf property consist, 
ing of a mosque, tombs, trees, and out- 
houses, standing on about 3-1/2 bighas 
of land, premises Nos. 12 and 12/1 
Mayerpore Boad, Alipore, and granting 
other incidental and ancillary reliefs 
claimed in the suit. 

The questions raised in support of this 
appeal by defendant appellant, was 
mainly whether the learned District 
Judge in the Court below, was right in 
proceeding, almost entirely, on a previ- 
ous decision of this Court in which it 
was held that the defendant in the suit 
had set up bis own title to a part of Wakf 


property. The result of the decision was 
that the Mutawalli bad set up bis personal 
right to Wakf property which was not 
established on evidence. As has been 
held by the Judicial Committee of the 
Privy Council, setting up a title to Wakf 
property as his personal estate might not 
by itself be sufficient ground for removal 
of a Mutawalli from office, if it were 
established that there was honest adminis- 
tration and management of the Wakf, and 
upon conformity to, and not in defiance 
of the trust for which a religious institu 
tion was established. A breach of these 
obligations on the part of the trustee 
would be a ground for removal from 
office : see 47 C L J 542 (l). Id addition 
to the position regarding which there 
cannot be any controversy, in ^ 

the judgment of this Court dated 30tb 
September 1929, in appeal from appel- 
late decree No. 1618 of 1926, that a por- 
tion of the wakf property which the 
mutawalli defendant claimed, in bis per- 
sonal right, was not the personal pro- 
perty of the defendant, and that ib was 
wakf property, the evidence in the case be- 
fore us. including the evidence of the de- 
fendant himself, establishes the fact that 
the mutawalli has practically noaocounM 

1. m. L j“5f2Yp*'br^® 

P 0 106=109 I 0 52=47 C L J '■'/ 
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cf his management; of the ^akf property^ 
and the definite evidence 


ID 


the case 

<5ommgfrom“tb7sid6”of the plaintiffs- 
respondents, relating to misfeasance, 
breach of trust and neglect of duty on 
the part of the mutawalli, as allepd m 
the plaint, stands unrebutted, lu our 
judgment there cannot be any doubt, on 
that evidence, that the income of the 
■trust property was being misapplied and 
■misappropriated, and further that the 
duties imposed by the trust were being 

persistently neglected. 

On the materials before us, therefore, 
in addition to the decision of this Court, 
clearly establishing the petition that the 
tnutawalli defendant was persistently 
setting up a title of his own to a portion 
of the wakf property as bis own personal 
estate, there was ample proof of the 
illegations as to breach of trust and neg- 
lect of duty on the part of the trustee 
'justifying his removal. A question was 
raised in support of the appeal, that the 
decision and decree, as passed by the 
trial Court for accounts, do not mention 
the period of accounting. The learned 
■counsel appearing for the plaintiffs- 
respondents has noobjeotion to the period 
of accounting being fixed by this Court, 
end to that period being limited to sis 
years before the date of institution of 
■the suit. The decree of the Court be- 
low is to be varied to that extent, 
fixing the period of accounting. In the 
result, with the modifioabion mentioned 
above, the decision and decree passed by 
the Court below are atfirmed sod the 
sppeal is dismissed. There is no order 
ss to costs in this appeal. 

R.m./r.K, Appeal dismissed. 
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R. C. Mittbr, J. 

Uaharaj Bahadur Singh — Petitioner, 

V. 

Binode Behary Choudhury and others 
— Opposite Party. 

Civil Rule No. 1376 of 1935, Decided 
on 18th February 1936, from order of 
Munsiff, Additional Court, Balurghat, 
D/. 27th May 1935. 

Bengal Tenancy Acl (8 of 1885), Sa. 26-J 
ond 111— Application under S. 26-J for reco- 
very of money and not for determination of 
statua of tenant— Court ia not empowered to 
etay application under S. Ill, although 
^ueatlon of atatua may have to be gone into. 

A suit 01 proceeding can be stayed under 8. 


lU. Ben. Ten. Act only il.the 
tion is filed for the deteemmation of 
of any tenant. Where therefore__the prayer m 


an application under S. 26- J is not for the 
termination of the status of a tenant but is lor 
recovery of a sum of money and it is a 
claim which the landlord wants to enforce the 
mere fact that the question of status may have 
to be gone into because the defendant has raised 
it will not authorise the Court to stay the appli- 
cation under S. Ill ; 192S Cal 388, 0 2] 

Uruhram Das CIiakravarty~-(or Peti- 
tioner. 

Order, — This rule is directed against 
an order of the learned Munsiff, Addi- 
tional Court, Balurghat, dated 27th May 
1935, by which he has stayed an appli- 
cation made by the petitioner before me, 
under S 26-J. under the provisions of 
S. Ill, Ben. Ten Act. In my judgment. 
S. Ill does not apply to this case. The 
opposite party according to the case of the 
petitioner, took a transfer on the footing 
that the holding was not an occupancy 
bolding, but a holding at a fixed rent. On 
that the petitioner before me filed an 
application under S. 26.J, and in answer 
to that application the opposite party has 
stated that the holding in question is a 
holding held at a fixed rate of rent. He 
also made an application for stay of the 
hearing of this application on the ground 
that an order has been made under S, 
101, Ben. Ten. Act, directing the prepa- 
ration of the record of rights. In my 
judgment simply because a defendant 
raises a question of status it cannot be 
urged that a pending proceeding should be 
stayed under the provisions of S. 111. 
32 C W N 132 (l), is an authority for 
this proposition. A suit or proceeding 
can be stayed under S. Ill only if the 
suit or the application is filed for the de- 
termination of the statue of any tenant. 
The prayer in an application under S. 
26-J is not for the determination of the 
status of a tenant but for the recovery of 
a sum of money although in deciding the 
said olaim of the landlord, the question 
of status may have to be gone into. It is 
a money olaim which the landlord wants 
to enforce, and the faot that the ques- 
tion of status has to be gone into because 
the defendant has raised the question of 
status, will nob authorise the Court to 
stay the application under S. 111. ij 
accordingly make this Rule a bsolute and 

1. Khemaaaoanda Kumar v. Rashamaya Hai- 
dar, 1928 Oal 3S8=10C I 0 875=32 OWN 
132. 
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direct the learned Munsiff to proceed on 
with the application under S. 26-J. As 
there is no appearance on behalf of the 

opposite party, there will be no order for 
costs. 

R M./r.k. Bulc made absolute. 
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R. C. Mitter, J. 

Joaendra Nath Das — Principal-De- 
fendant — Petitioner. 

V. 

Sarup Chand.II'ukuin Chand, Firm— 
Plaintiff and awof/ier— Proforma Defend- 
ant — Opposite Party. 

Civil Rule No. 58 of 1936, Decided on 
19th February 1936, from order of 1st 
Addl. Sub. Judge, 2i-Parganas, D/- 25th 
November 1935. 

Court-fees Act (1870), S 7 (v). Cl. (e)-Suit 
for possession — Valuation of subject matter 
— Legislature draws distinction between 
cases wbere subject matter is land and where 
it is house or garden -If subject matter is 
garden case comes under S. 7 (v). Cl. (e). 

For purpose cf computing valuation of the 
subject-matter in a suit for possession, the 
legislature bad drawn a distinction between the 
case whore the suoject-matteris land and where 
the subject-matter is Louse or garden. If the 
subject-matter in suit is a garden it would come 
under Cl. (e), sub-s (v), S. 7 ana Court-fee will 
have to be paid on the marL-et value of tho 
garden and not on tbo basis of annual revenue 
of land. (P 264 C2] 

Probodh ChandraChatterjee and Bires. 
war Chatter jee — for Petitioner. 

Kushi Prasun Chalterjee — for Oppo- 
site Party. 

Order. — The defendant is the peti- 
tioner before me. The plaintiff instituted 
a suit to recover possession of certain 
property described in tbo schedule to 
his plaint. There bad been a revenue 
sale. He was the former proprietor; and 
his case in the plaint is that the revenue 
sale is illegal, a nullity and has not 
passed title to the defendant. Secondly, 
ha prays for setting aside the revenue 
sale in any event; and bis third .prayer 
is for recovery of possession. 

Tho suit is a suit for recovery of pos- 
session and for the purpose of Conrt-fees 
and valuation it comes within sub-s. 5, 
S. 7, Court-fees Act. The question is 
whether under Cl. (a) or Cl (e) of that 
sub-section such valuation is to be made. 
Id the schedule to the'plaint the land is 
described as “garden land together with 
trees, etc.’’ The land is comprised in 
holding No. 39. Touzi No. 1296/2833 of 


the Collectorate of the Sl-Parganas. Of 
this holding a separate revenue has been 
assessed at Rs. 21-3-5. The plaintiff's 
valuation has been arrived at by multi- 
plying the said sum by 10; and the 
Court-fee was paid on the said sum. 
The defendants stated that the Court-fee 
was to be paid not on the basis of revenue 
assessed but on the basis of the market 
value, and he said that the market value 
was more than Rs. 5,000 ani so the suit 
was beyond the jurisdiction of theMunsif 
at Alipur. The learned Munsif held that 
the value should be computed in accord- 
ance with Cl. (e), sub. 3, 5, S. 7. Court- 
fees Act. He also held that as the mar- 
ket value exceeded his jurisdiction the 
plaint should be returned for presenta- 
tion to the proper Court and he ordered 
the return of the plaint. 

An appeal was taken by the plaintiff 
and it was beard by the learned Subordi- 
nate Judge. When the suit was pending 
in the Court of the Muusif, the plaintiff 
by way of amendment wanted to strike 
out the words “garden" and "trees, etc." 
and the learned Subordinate Judge held 
that that amendment ought to have been 
allowed, and if that amendment be allow- 
ed, the suit would be a suit for recovery 
of land and it would come under Cl. (a). 
Para. I, sub-s. 5, S. 7 begins by saying 
that in suits for posssession of land, 
house and gardens the Court fees are 
to be paid according to the value of the 
Subject-matter. Then follows certain 
clauses which deal with the method of 
computation of the value. Immediately 
after para. 1, it is said: where the sub- 
ject-matter is land, the method of valua- 
tion is to be as indicated in four clauses, 
(a) to (d). Reading these clauses and 
Cl. (e) it appears to me that for the pur- 
pose of computing valuation of the sub- 
ject-matter in a land for possession, 
the legislature has drawn a distinction 
between the case where the subject- 
matter is land, and where the sub- 
ject-matter is a house or garden. If the 
subject-matter of the present case iS] 
really a garden, in my opinion it will- 
come under Cl. (e), sub-s. 5, S. 7, Court- 
fees Act, and the Court-fee will have to 
be paid on the market value of the gar- 
den and not on the basis of annual reve- 
nue of the land. If the subject-matter 
is a garden, the application of the plain- 
tiff for amendment would have no bear- 
ing upon this question. 
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Inaemucb as it has not been held wbe- began supplying electric energy. Br. ^y 
thlz the subject matter is land or garden, applied about atteen years 
I consider that the question most be gone supply of electric energy 
intoaftergivingthe parties an opportunity and he was required to ontei »^o a writ- 
to lead evidence. If the Court comes to ten contract before he 
the nrooertv is a ear- supply. This written contract must bavo 


Inasmuch as, it has not been held whe- 
ther the subject matter is land or garden, 
I consider that the question most be gone 
into after giving the parties an opportunity 
to lead evidence. If the Court comes to 
the conclusion that the property is a gar- 
den it will direct the plaintiff to file the 
plaint in proper Court. If not the suit 
will be retained intbe Court of the Mon- 
sif. To have this question decided I re- 
mand the case to the Court of first in- 
stance with liberty to the parties to 
adduce evidence on this point. The rule 
is made absolute. Costs of this rule will 
abide the result, bearing fee one gold 
mohnr. 

r.M./b.K. Rule made absolute. 
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R. 0. Muter, J. 
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been entered into in pursuance of ^1. 0 
of the schedule annesed to the Indian 
Electricity Act of 1910 At the time 
^hen the contract was entered between 
Dr. Boy and the Municipality, there wa& 
DO clause in the said schedule which, sub- 
ject to such additions and moditicatiooe 
as may be made by the Local Govern- 
meot, was incorporated in every license 
by the provisions of Cl. (f), S. 3 of the 
said Act In the year 1922 the Act was^ 
amended and a clause 11- A, was added to 
the schedule. The clause is in these 
terms : 


SaiZa Bala Roy and on her death 
Maltt Bose — Petitioner. 

V. 

Chairvian, DarjeeUng Municipality — 
Plaintiff Opposite Party. 

Civil Rule No. 757 of 1935, Decided on 
10th February 1936, from decree of 
Judge, Sm. C. C., Darjeeling, D/* 30th 
March 1935. 

EUctricity Ael (9 cf 1910), S. 23 (3) (c). 
Schedule, Cl. 11 (a)-S. 23 (3) (c) doee not 
aulherUe licentee to levy oiaicnuiii cbarget 
without agreement wtih consuoier. 

Clause (c), eab s (3), S. 93, coDtemplates 
charges made on the basis of conaumption. A 
jniDlmnm charge Is not a ch.irg6 which has for 
ita basis the consomptiou ol electric energy. 

^ , CP 266 C 2] 

Clause (c), sub>8. (3), 8. 23 does not authorise 
a licensee to levy min im am charges without any 
agreement with the coosamer. Cl. H (a) of the 
&hedule only empowers or authorises the 
licensee to levy the minimum charges, but that 
power can only be exercised by licensee tbrooKh 
a contract entered into with an intending con- 
sumer and not otherwise: 1932 Cal 14. Ref 
(PoUcy o/ the Act explained.) 

[P 266 C 2; P 267 C 1) 

Susil Chandra Sen— for Petitioner. 

Basak. Gopesh Chandra Chatter jee for 
Asti^ranjan GAose— for Opposite Party. 

been 

obtaiued by the defeodant. relates to the 
cUim of the opposite party to minimum 
charges for the supply of eleotrio energy. 

owner of a house 
within the limits of the Darjeeliog Muni- 
oipahty known as the Roy Cot ” The 
said Municipality obtained a license in 
the year 1913 from the Local Govern 
meat for the supply of eleotrio energy 
in Darjeeling. It constructed a plant and 


A licensee may charge aconsumera minimum 
charge for energy of such amount and deter* 
mined in sut-b mauner as may be specified by 
his license nnd such minimum charge shall 
payable notwiibataziding that no energy has 
been used by the consumer during the period 
for which such minimum charge is made. 

The lioeuae of tbo Municipality baa 
not been produced, but a copy of the 
Calcutta Gazette dated 22hd January 

1925 has been produced by the pluintiff^. 
The notibcatioQ dated 19th January 1925 

in the Calcutta Gazette runs as follows: 

It is hereby notitied for general inforumtiou 
that, in e^eruise of the powers conferred by 
Cl (6), suo a. (3), 8 4, Elei iiicity Act 1910. 
(IX of 19101, the Governor in C>mucil is pleased 
to make the following amenaznent in Cl. 6 ot 
the Darjeeling Electric License, |913. published 
under the Public Works Department notitioa- 
iioD No L M. P I, dared Utb July 1913: After 
C). 6, 8Ub-j* lb) of the Darjeelu g Eloctrio 
License, 1913, ihe following shall be added, 
namely: Provided that where the total charges 
lor energy in any year fall shore of Rs. 72 per 
kilowatt of the total couuected load in respect 
ol any one iQHtallation connexion to the liceti* 
see’s distributing system, tbe lioeohee may 
require tbe consumer to pay a minimum charge 
foe euch y«ar at tbe rate of Rs. 72 per kilowatt 
of tbe tosal connected load of the installation, 
and where a minimum charge is made for any 
such year as aforebsid, tbe licensee shall not 
charge separately for any energy consumed in 
respect of such installation during that period 
etc. * 

On I2th March 1925 tbe Municipality 
passed a resolution authorising the Muni- 
cipality to levy minimum charges for 
April 1925 in accordance with tbe terms 
of the said notilioation. Dr. Roy died ia 

1926 and the defeodaot petitioner is his 
legal representative. It is admitted by 
plaintiff 8 witness 1, Nikhil Chandra Sen 
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Gupta, electrical sub-overseet ol the Muni- 
cipality, that agreements for payment of 
minimum charges were taken from consu- 
mers after the introduction of the mini- 
mum charges in that Municipality, but no 
such agreement was taken either fromDr. 
Boy or after his death from bis legal repre- 
sentatives. Accordinglyno contract to pay 
minimum charges has been pleaded by the 
Municipality in its plaint. In the year 
1930-31 the actual consumption of "Roy 
Cot ’ was Rs. 3-15-0. A bill for that 
amount was made out by the Munici- 
pality and paid by the consumer on 17th 
August 1932. On 29tb September 1932 a 
further bill for Es. 9-0-3 was made out 
and served on the consumer on 17th 
October 1932. In the said bill the sum 
of Rs. 12-15-3 was shown as the minimum 
charges for the year 1930-31 and the 
sum of Rs. 3-15.0 which was paid by the 
consumer previously was deducted and a 
demand was made for the balance of 
Es. 9-0-3. ’Tbe sum of Rs. 12-15.3 
would be tbe minimum charges according 
to the said Government Noti&cation. Tbe 
said amount being not paid tbe present 
suit was instituted by tbe Municipality 
to recover the said sum of Rs. 9-0-3. 
The defendant pleaded that as there was 
no contract to pay minimum charges, 
the suit should be dismissed. This defence 
has ben overruled and a decree has been 
made by tbe Small Cause Court Judge of 
Darjeeling. 

Although the amount involved in this 
rule is a small one, a question of great 
importance arises in tbe rule, and in my 
judgment the defendant is entitled to 
succeed in tbe plea taken by her. A 
license given by the Local Government 
to a person under the Electricity Act 
confers the right on the licensee to sup- 
ply electric energy in a speciSed area. 
Certain statutory powers and duties are 
conferred and imposed on tbe licensee. 
These powers are given for the purpose 
of enabling the licensee, who undertakes 
a public undertaking, to construct his 
works, bis plant, service mains, etc., and 
to maintain them and certain duties are 
also imposed on him for the safety of tbe 
public or individuals. The undertaking 
being for public benefit a duty is imposed 
on the licensee to supply energy to any 
person, who wants to take a supply of 
energy, subject to certain conditions laid 
down either in the body of tbe Act or in 
the schedule which is incorporated in tbe 


license subject to any addition or modi- 
fication which the Local Government 
may make. The licensee cannot show 
undue preference to any particular con- 
sumer in the matter of rates; subject to 
this be is empowered to regulate his re. 
lations by agreement with his consumers, 
bub even here there are restrictions im- 
posed. He cannot in bis agreement with 
his consumers insert any condition what- 
soever, but only such conditions which 
are consistent with tbe Act or his license 
and to which previous sanction of the 
Local Government bad been obtained: 
Ss. 21 to 23. Subject totbese restrictions, 
the legislature in my opinion intended 
tbe rights between a licensee and a con- 
sumer to be regulated by contract. Cls. 6 
and 5 respectively of the schedule cast 
tbe obligatioD on tbe licensee to supply 
electric energy to an applicant or a 
group of applicants for supply of electric 
energy only when the applicant or gronp 
of applicants enter into a written con- 
tract with tbe licensee. Tbe only power 
which is reserved to tbe licensee by tbe 
Act in the matter of rates, a powerwhioh 
may be exercised by tbe licensee apart 
from contract, is that be can charge on 
any one of the three alternative modes 
specified in Cls. (a), (b) and (c) of sub- 
8. 3 to S. 23 of the Act, and even when 
the licensee intends to prefer to go upon 
the basis of Cl. (c) of that sub-seotion, 
tbe consumer can by following the pro- 
cedure laid down in Cl. lOof the schedule 
compel the licensee to adopt either of the 
modes mentioned in Cls. (a) and (b). In 
my judgment Cl- (c) contemplates charges 
made on the basis of consumption. A mim* 
mum charge is not really a charge which 
has for its basis the consumption of elec- 
tric energy. It is really based on the 
principle that every consumer’s installa- 
tion involved the licensee in a certain 
amount of capital expenditure in plant 
and mains on which he is to have a rea- 
sonable return. He gets a return when 
energy is actually consumed, in tbe shape 
of payments for energy consumed. 

When no such energy is consumed by a 
consumer, or a very small amount is con- 
sumed in a long period, he is allowed to 
charge minimum charges by his license, 
but these minimum charges are really in- 
terest on his capital outlay incurred tot 
the particular consumer. Cl. (o), sub-s. oj 
S. 23 accordingly in my judgment doM 
not authorise a licensee to levy minimumi 
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charges without auy agreement with the 
consumer. I also fail to see how Ol. W 
oan also be invoked by the Municipality 
to support its claim for minimum charges 
as the Local Government has not exer- 
cised their posvers under that clause by 
the aforesaid notification issued by it. 
In my judgment Cl. 11 (a) of the schedule 
only empowers or authorises the licensee 
to levy minimum charges. That 
was inserted by the amendment of 1922 
to remove doubts on the authority of the 
licensee to enter into contracts with 
intending consumers with terms for pay- 
ment of minimum charges. But that 
•power in my judgment can only be exer- 
cised by a licensee through a contract 
entered into with an intending consumer. 
The Local Government by the issue of 
the aforesaid notification has onlyamend- 
ed the license of the Municipality and 
has simply given it the power or autho- 
rity to enter into such contracts with 
. consumes for levying minimum charges. 
The view I am taking is not in my judg- 
ment inconsistent with the decision in 
35 C W N 933 (l), a case which did not 
deal with minimum charges. As there 
was no such contract either with Dr. Boy 
or his legal representative the Munici- 
pality cannot sue for minimum charges. 
The rule is accordingly made absolute. 
The judgment and decree of the Small 
Cause Court are set aside. The petitioner 
must have the costs of the lower Court. 
There will be no costs in the rule. 

r.u./r.K. Decree set aside. 

1. Burdwan Electric Supply Co. v. Sm. Rumud 
Kamini, 193-2 Cal 14=185 I C 721=58 Cal 
1468=35 OWN 933. 
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within the scope ot those sections ‘I*® 

P. C.. which relate t® u tn 

it be said to bo a decree, end 

the nature of one for dismissal 
is open to revision. CP 263 C 1. 2J 

(b) Decree— Execution — Decree-holder is 
always entitled to apply for execution to 
Court passing decree although execution is 
in reipect of properly situate outside its 
jurisdiction. 

A decree- bolder has always a right to apply » 
as of course to the Court which passed the 
decree for its execution even if it be in respect 
of property outside the territorial jurisdiction 
ct such Court and oven if execution by such 
Court can be no more than execution by trans- 
mission to another Court : lOSl ^12, FofM 
17 Cal G99 (F B), Duting. 263 0 2] 

(c) Execution— Trantfer of decree for exe- 
cution — Transferring Court retains jurisdic- 
tion over execution though for specific 
purposes only. 

Even after the transfer of a decree lor execu- 
tion to another Court, the transferring Court 
retains jurisdiction over the execution, though 
for certain specific purposes only: 1981 Cal 812, 
Foil CP 2^ C 1] 

(d) Decree — Execution ^ Application for 
execution to Court passing decree ^ Such 
Court can transmit decree to Court where 
immoveable property sought to be told is 
situate along wUh papers required by O. 21, 
Rr. 5 and 6, Cfivil P. C.— Fresh application 
for execution to transferee Court is not 
necessary. 

Whore an application tor execution is made 
to the Court which passed the deoroe, that 
Court will transmit the same to the Court 
where the immoveable property sought to be 
sold is situate along with the other papers 
required by 0. 31, R. 5 or R 6, Civil P. 0., and 
then the latter Court will make an order for 
sale. It is not necessary in such a case to have 
a fresh application for execution before the 
Court where immoveable property sought to be 
sold in execution is situate: 1931 Cnf 312, Foil. 

[P 269 C 1} 

TTr. P/inah/inan 
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S. K. Ghose and Edgley, JJ. 

Amarendra Nath Alallick — Deotee- 
iholder — Petitioner. 

V. 

Balai Chand GhataJi — Judgment- 
■debtor — Opposite Patty. 

Civil Buie No. 1357 of 1935, Decided 
on lOtb February 1936, from order of 
l9t Court Munaiff, Kriahnogar (Nadia), 
D/- 15th July 1935. 

(») Civil P. C. (1908), St. 115 and 104, 
O. 43, R. 1— Order directing execution to be 
•di.mif.ed for non-proiecution i, not appeal- 
•Able — U i( open to revision. 

No appeal lies with reference to an order 
'direoting an execution ease to be dismissed for 
oon-proseoution. Such an order does not fall 


Ghose and Sourindra Narain Ghose — for 
Petitioner. 

Amarendra Nath Bose and Paresh 
Nath Mukerji — for Opposite Party. 

Edgley, J. — Thia rule is directed 
against the order of Babu D. N. Pal, 
Munaiff of Krisbnagar, dated 15th July 
1935, in which he directed that a oertain 
execution caae should be dismissed for 
non-prosecution. The facts of the case 
appear to be that the petitioner's mother 
obtained a money decree against the 
opposite party on a promissory note in 
the Court of the first Munsif at Krish- 
nagar. This decree was then put into 
execution, but during the course of the 
execution proceedings a brother of the 
judgment-debtor and oertain other people 
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filed a claim case in respect of the pro- 
perty against ^hicb the decree was 
sought to be executed. This claim case 
was allowed on 17th November 1934 and 
it is contended on behalf of the opposite 
party that, as a result of this claim case 
being allowed, there remained no pro- 
perty against which execution could be 
taken. 

On 1st April 1935, the petitioner ap. 
plied for amendment of the execution 
petition by including therein certain 
other property not within the jurisdic- 
tion of the Krishnagar Courts. The 
MunsiCf allowed the amendment on 30th 
April 1935. On 20th June 1935 an ap- 
plication was made for transmitting the 
decree to the Court of the MunsiCf at 
Alipur for execution but with reference 
to this application on 12th July 1935 the 
learned Munsiff held that the procedure 
which the decree-holder desired to adopt 
was irregular and he directed that the 
decreo-holdor should file a definite appli- 
cation stating whether he wished the 
decree to be sent for execution to the 
Alipur Court. Such an application was 
filed and on loth July 1935, the learned 
MunsiCf directed that the e.xecution case 
should be dismissed and that the decree- 
holder should make a fresh application in 
proper form for a transfer of the decree 
for execution It is against the latter 
order that this rule has been obtained. 

It has been urged by the learned advo- 
cate for the petitioner that the learned 
MunsiCf acted illegally in dismissing the 
execution case and that the effect of bis 
order has been to compel the petitioner 
to file a fresh application for e.xecution 
in the Alipur Court which, having regard 
to the circumstances of the case, may 
possibly be held to be time-barred. -A 
preliminary objection has been urged 
with reference to this rule inasmuch as 
it is contended that no application lies 
for the revision of the order dated 15th 
July 1935 because no appeal with refer- 
ence to the order in question was pre- 
ferred to the District Judge. It appears 
ihowever that no appeal lies with refer- 
joDce to an order of this nature. Such 
an order does not fall within the scope of 
those sections of the Civil Procedure 
Code which relate to appealable orders 
'and in no circumstances can it be held to 
be a decree, and in any event, having 
regard to the provisions of S. 2 (2), Civil 
F. C., the order from its very nature 


appears to be an order for dismissal for 
default. We are not prepared to accept 
the argument which has been urged in 
connexion with this preliminary ob- 
jection. 

The learned advocate for the opposite 
party next contends that the order of 
the learned Munsif dated 15th July 1935 
was correct inasmuch as the Court of the 
Munsif of Krishnagar, after the passing of 
the order of 3rd April 1935, was functus 
officio in view of the fact that the only 
property against which execution could 
then be taken was situated outside the 
jurisdiction of the Court. With regard 
to this argument it must be remembered 
that on 3rd April 1935 the learned 
Munsif bad merely permitted the amend- 
ment of the petition for execution. As- 
the matter then stood before him, there- 
fore, there was a pending application for 
the execution of a decree passed by this- 
Court and such application was with a 
view to execution proceedings being, 
taken against certain property outside 
his territorial jurisdiction. 

The learned advocate for the opposite- 
party relies in support of bis contention 
upon a decision of the Full Bench of tbis- 
Court in 17 Cal 699 (l) in which it was- 
held that a Court bad no jurisdiction in 
execution of a decree to sell property 
over which it bad no territorial jurisdic- 
tion at the time it passed the order of 
sale; with reference to this particular 
case it was however pointed out by 
Mibter, J., iu 35 C W N 77 (2) that the 
case in question was no authority for the 
proposition that the Court which passed 
the decree had no jurisdiction to enter- 
tain the application for execution. This 
is a question which was discussed at great 
length in 35 C W N 77 (2) and it was 
held by Mukerji and Mitter, JJ., that a 
decree-holder had always bad a right to 
apply as of course to the Court which 
passed the decree for its execution even 
if it be in respect of property outside the 
territorial jurisdiction of such Court and 
even if execution by such Court could be 
no more than execution by transmission 
to another Court. Having regard to the 
clear views expressed by Mukerji and 
Mitter, JJ., in t he above case we are of 

1. Prem Chand Dey v. Mokhoda Debi\ (1690) 

17 Cal 099 (P B). , 

2. Sreenath Chakravarti v. Priya Nath 

padbya, 1931 Cal 812=182 I C 149=50^ Cab 

832=82 0 L J 869=36 C W N 77. 
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•opinion that there is no force in the 
contention put forward by the learned 
advocate for the opposite party with 
cefereoce to this matCor. 

With roferoQCO to the order dated 
126h July I9a5 it appears to be some- 
what anfortuuate that the learned Munsif 
should have directed the decree-holder 
to file a fresh petition as directed by 
him in the concluding portion of his 
order. In view of the fact that a petition 
for transmitting the decree to the Court 
of the Munsif at Alipur appears to have 
been made on 20th June 1935 the ciroum- 
stances indicate that even if the decree- 
holder bad acquired certain papers other 
than those mentioned in 0. 21, R. 6, 
Civil P. C., to bo transferred to Alipur it 
would have been sufficient if the learned 
Munsif had directed a transfer of the 
decree with such papers as might legally 
be sent, having regard to the provisions 
of 0. 21, R. 6 of the Code. The proce- 
dure which was actually adopted in the 
case appears merely to have the effect of 
delaying the execution proceedings and 
to have placed unnecessary difficulties in 
the way of the decree holder. As regards 
the order dated 15th July 1935 the 
learned Munsif appears to have been 
under a misapprehension in supposing 
that the execution proceedings could not 
be allowed to remain pending in bis 
Court after the decree had been trans- 
ferred to another Court for execution. 
With regard to this point Mukerji, J., 
points out in 35 0 W N 77 (2): 

It may be stated bore that oven after transfer, 
ithe transferring Court retains jurisdiction over 
the exeouiion, though for certain specified 
purposes only. 

Further, on the same point, Mitter, J., 

m^es the following observations: 

oxecatlon is made to the 

“‘at Court will 
^nsmit the same to the Court where Im- 

ft requited by 0. 31. 

the Utter 

will make the order for sale and it will not be 

necessary in such a case to have a rresh 

‘ M ‘jeUre the Court where 

llSs suiir""'*" 

Having regard to the consideration 
mentioned above we are of opinion that 

the order dated 16th July 1935 is wrong. 
This role must therefore be made abso- 

which It IS directed is set aside. The 
petitioner should make such further an 
pucation as he considers necessary with 
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a view to the transfer of the requisite 
papers to Alipur. The hearing fe® is 
assessed at three gold moburs. 

S K. Ghose, J. — I agree. 

r.U./r.k. Rule made absolute. 

A. I. R. 1936 Calcutta 269 
McNair, J. 

Eanhyalal Dhargava and others — Cre- 
ditors — Petitioners. 

V. 

Banwari Lal and others — Debtors — 
Opposite Parties. 

Insolvency Case No. 41 of 1935, De- 
oided on 22Qd August 1935, 

(a) Presidency Towns Insolvency Act (3 of 
1909), S 9 (g) —Notice of suspension of pay- 
ment of debt — ‘ Oral and written notices 
alleged — Written notice informal — Oral 
conversation cannot be held to be definite 
and formal notice. 

WberounderS. 9' g). Presidency Towns Insolv- 
ency Act, both written and oral notices of suspen- 
sion of paymontof debts wore alleged and it was 
found that correspondence comprising of written 
notice was of formal nature, it cannot bo held 
that the conversation amounting to oral notice 
WHS definite, formal and deliberate, intended to 
be understood in that sense: Bs parte Oastler, 
HQ B Dill, Ref. [pail Cl, 2] 

(b) Presidency Towns Insolvency Act (3 of 
1909), S. 9 (g) — Difference between S. 13 (4) 
(b) and S 9 (g)— Under S. 9 (g) debtor mutt 
be unable to pay and also convey his inten- 
tion to hit creditor not to pay. 

Section l-i ( 4 ) (b) provides that the Court 
shall dismiss a petition for adjudication if the 
debtor appears and satisfies the Court that ho 
is able to pay hie debts. But S. 9 (g) contem- 
plates something entirely diflerenb. Not only 
must the debtor be unable to pay his debts, 
bathe must also convey to the creditor his 
intention not to pay: 1933 Cal 417, Ref. 

[P 271 0 1] 

(c) Presidency Towns Insolvency Act (3 of 
1909), S. 9 (g)— Msre inability to pay does 
not amount to suspension of payment of debt. 

A mere declaration of inability to pay does 
not of itself constitute an act of insolvency 
English Cases Ref. [p 273 c i] 

(d) Hindu Law— Joint family— Institution 
of suit for partition by member operates as 
severance of joint status from date of insti- 
tution— Separation of one does not involve 
separation of all members— What amounts 
to separation of all is a question of fact— 
Subsequent conduct and intention should be 
decided. 

There can be no doubt that the institution of 

a partition salt by a member of 'a joint family 

operates as a severance of the joint status as 
from the date of Its institution. The member 
who institutes the smt intimates to his co- 
sharers his oleat and unequivocai intention of 
his desire to sever himself from the ioint 
family and the status of the plaintiflassLirl?! 
In estate is brought about b| his asserUoa of 
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his right to separate. The separation of the 
plaintiff however does not autotnatically involve 
the separation of the other branches of the 
family and it is a question of fact in each case 
whether the other members of the family sepa* 
rated or remained united. Their subsequent 
conduct must be scrutinised and thus theii in* 
tontion must be decided. [P 273 C 2] 

(e) Presidency Towns Insolvency Act (3 of 
1909), S. 113 Rules framed by Calcutta 
High Court— Petition of insolvency by credi- 
tor — Rules of procedure explained. 

There are particular rules dealing with an 
application by a petitioning creditor and the 
rules contemplate only a formal petition with 
an affidavit in support and a notice by the 
debtor specifying the statements v;hich he 
intends to deny or dispute. No other affidavit, 
notice or pleading is suggested, but R. 81 con* 
templates an adjudication on the materials 
before the Court including any oral evidence 
that may be tendered at the hearing and oo 
adjournment if either party desire to produce 
further oral evidence so long as the rules indi- 
cate a particular form of procedure that proce- 
dure should be observed. [P 271 C 2] 

S. N. Banerjee and S. C. Boy — for 
Petitioners. 

A. K. Boy, S. M. Bose, AnmSen, P. C. 
Ghose and I. P. Mukherji^tox Opposite 
Parties. 

Order. — This is nn application for 
adjudication as insolvents of 19 members 
of a joint Mitakshara Hindu family who 
are alleged to be carrying on business 
under the firm name of Kishorelal Mukund- 
lal at various addresses in Calcutta. 
That firm is alleged to be indebted to 
the petitioners in a sum of about rupees 
76,000 OQ Kbatapeta account. The peti. 
tioners were three members of a Mita- 
kshara family trading as Radba Kisen 
Beniprasad at 10 Cotton Street, Calcutta. 
Kanhyalal is said to be the Karba of the 
family, Manobarlal is his brother and 
Baikuntha is the infant son of Kanhyalal 
who acts as bis next friend. The peti- 
tion was presented on 18tb April 1935 
and was ordered to be served on the 
debtors, the hearing being fixed for 21sb 
May. The third petitioner Manobarlal 
died on 2Dd May and his interest devolved 
on bis brother Kanhyalal. Owing to 
Manohar B death the bearing was adjourn- 
ed to 18th June and has since been 
adjourned on various occasions by con- 
sent On 24th January 1935, a letter of 
demand was sent to the debtors and a 
reply was received dated 30th January 
from solicitors for 4 of the alleged debtors 
viz.,BaDwarilal. Budriprasad. Sangamlal 
and Samsunder who are represented on 


this application by the learned Standing 
Counsel. 

The debtor family are the descendants 
of Dwarkaprasad who bad 5 sons and for 
convenience I shall refer to the various 
alleged debtors according to the 5 
branches of his family which these sons 
represent : (l) Harnamdas, (2) Mohan, 
lal. These two branches are represented 
before me by Mr. Sen, (3) Kisorilal's 
branch represented by tbelearned Stand, 
ing Counsel, (4) Kanhyalal represented' 
by the learned Advocate.General, and 
(o) is Mukundlal’s branch which is unre- 
presented. In January 1926, Protab 
Chandra, a member of branch 2, filed a 
suit for partition of the joint 'family pro- 
perties. A preliminary partition decree 
was made on 14th February 1927 by the 
Subordinate Judge of Allahabad. There 
was an appeal from that decree and 
and on 13th January 1031 a consent 
decree was passed. It is clear from the- 
pleadings in the partition suit that the 
Calcutta business of Kishorilal Mukund- 
lal was included in the joint family 
properties being valued in the plaint at 
Rs. 30 lakhs. There were also numerous 
other businesses carried on under differ- 
rent names in the large towns of India 
and in Burma. They include a business 
in Allahabad where the partition suit 


was brought and where many of the 
alleged debtors reside. 

The alleged debtors oppose this appli- 
cation on the ground that they ceased to 
be "partners" in the firm of Kishorilal 
Mukundlal on the filing of the partition 
suit in January 1926, which they claim 
formed a severance of the joint family 
and a cessation of the joint family busi- 
ness. Alternatively, they contend that 
their interest, atany rate in the Calcutta 
business, ceased in February 1927, the 
date of the preliminary decree, or m 
January 1931 when the decree was made 
by the appeal Court embodying the terms 
of settlement. They further contend 
that no act of insolvency has been com- 
mitted and branches 1, 2 and 4 P 
that it has not been established that tins 
Court has jurisdiction within the mean- 
ing of S. 11, Presidency Towns Insoi- 
vency Act. I will deal first with the 
alleged acts of insolvency. These are 
based on S. 9 (g). Presidency Towns 
Insolveocy Act, and are said o 
notices of suspension of payment 
debts. Two oral notices are alleged, u; 
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28tb February 1935 and (2) 5fcb March 
1935, and two written notices in the lorm 
of letters dated respectively 30th Janu- 
ary 1935 and 6th March 1935. -oo** 

Admittedly at sometime prior to ly^b 
the firm of Kishorilal Mukundlal m Oal- 
cutta was a branch of a vast family 
ness operating throughout India. The 
petitioners claimed to be creditors of 
the Calcutta branch for a sum of 
Ks. 74,805-3.0 calculated upto 24th Janu- 
ary 1935, and on that date their solicitors 
sent a letter demanding payment to 42 
members of the joint family. On 30tb 
January Messrs. Dutt and Sen replied on 
behalf of branch 3 admitting the debt. 
This is alleged to be the first written 
notice of suspension. On 28th February 
the petitioners sent their gomastha 
Shewgolam Sukul to the debtor's office in 
Shib Thakur Lane. Shewgolam says in 
his affidavit that he met Banwari Lal, 
Songam Lal and Badri Prasad, 3 of the 
members of branch 3 from whom he 
demanded payment immediately. They 
informed me” he says: 


were definite, formal, and deliberate 
notices and intended to be understood uil 
that sense; in view of the somewh^ 
informal nature of the correspond^ce i 
anything less is inadequate: see 13 Q b U 
471 (1) at p. 475. I am not prepared W 
accept the statements of Shewgolam and 
Jivanram, and I hold that no act of insol- 
vency has been proved at the alleged 
interviews. Turning to the alleged writ- 
ten notices, the letter on 30th January 
is set out in para. 6 of the petition. 
It recites the partition suit and states 
that the firm of Kishorilal Mukundlal, 
from whom the debt is due, is one of the 
joint family businesses subject to the 
partition suit. The debt is admitted and 
it is asserted that the assets of the joint 
family will be considerably more than 
the amount of the debt. There is 
therefore/' the writers say: 

DO real cause of apprehension for nou'pay* 
meat of your clients' debt; only there may bo 
a little delay in payment. Under the cirouai* 
stances our clients hope that your clients will 
be good enough to stay their hands for the 
present. 


that they and other members of the joint family 
were unable to pay the debt, bad praoticaUy 
closed the business and had already suspended 
payment of their debts to all their creditors. 

The second oral notice of suspension is 
said to have taken place on 5th March 
when Jivanram, the creditors' munim 
gomastha, called and interviewed the 
same persons and received the same 
reply, which be was told to convey to his 
masters and to state '*that they will be 
writing to them in the matter.*' A letter 
was written on 6th March, which is 
relied on as the second written notice of 
suspension. This letter of 6th March 
does not mention either of the interviews 
and ooDsidering that it was supposed to 
be written immediately after Jivanram's 
call, and in pursuance of an alleged state- 
ment to him that it would be written, 
the failure to mentiou the interviews is 
noteworthy. Again, at the interviews it 
was alleged that the debtors stated that 
they hud suspended payment of all their 
creditors. This is not the statement in 
the letters, and it is contrary to fact, for 
It appears that several creditors were 
paid, though comparatively small sums, 
throughout March and until the middle 
of June. It may be that the alleged 
interviews took place, though even that 
10 denied on oath by Sangam Lal, but 
I cannot believe that those conversations 


The letter of 6th March set out in 
para. 11 of the petition is written by the 
debtor firm and purports to explain the 
reasons for delay in meeting their obliga- 
tions. It explains the vast activities of 
the family and the diCQculty of getting 
out the accounts and the valuation of 
their properties. They then write: 

We are sorry to say, due to the most uoplea* 
sant and hostile attitude of the fighting plain- 
tiff lately, the situation became very seriou^4 
and we wero obliged to put a stop to most of 
our business aotivities .... A commissioucr 
however bad been appointed and remarkablo 
progress bad been made. "As for your duos," 

they write: 

We have no doubt whatever in respect of 
their repayment to tho last pie, because our 
liabilities are quite insignificant in comparison 
with the assets of our family business, but it is 
only a question of time. Due to this unfortu- 
nate litigation we feel absolutely helpless at 
the moment and we feel sure that things will 
straighten out in courso of tho next few 
months. We cannot but oxpress our most 
sincere thanks and gratitude for your patieuco 
and reliance on us and we do sincerely hope that 
in view of our past unstained business relations 
you will be so good as to allow us time and give 
us opportunity to pay back your duos. To 
enable us to expedite matters further we shall 
thank you to furnish with the amount of your 
dues both principal and interest uo to 2Sth 
February 1935 .... * 

1. Ex parte Oastler, (1386) 18 Q B D 471=61 
L J Q B as=l Morrell 207=83 W R 12G= 
61 L T 309. 
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That was to tho end of the preceding 
month. It is contended that these letters 
do not give notice that the debtor has 
snspended or is about to suspend pay- 
ment of his debts. No composition is 
offered and there is ade6nite offer to pay, 
and to pay in full, and although the letter 
of 6th i^larch contains the statement “we 
were obliged to put a stop to most of our 
business activities . . this is not a 
categorical assertion that payment has 
l)eeD suspended. The meaning appears 
to me to be, our trade is at a standstill 
owing to the disputes connected with the 
partition, but there really has been some 
progress recently; the money is there, 
and we hope very shortly it will be avail- 
able for distribution. I have been refer- 
red to numerous cases both under the 
English Act, in which the relevant clause 
is in the same words, and under the 
Indian Act, and I quote Lord Justice 
Bowen's words in (l887) 4 Morrell 25 (2), 
at p- 32, which have been referred to 
with approval in most of the reported 
cases; 

SaspeosioD ol piymeiit is a busioess term 
iisoally applied to traders ... It seezns to me 
that it moans not meotiog yoor eagagemeots, 
and paying your debts io the ordinary coarse 
of business as they become due, and as you 
are called upon to pay them. What, therefore, 
is the question that arises when we are present* 
od with a statement of a debtor, and we are 
asked to consider that it falls within the 
mischief at which this provision of the statute 
strikes? NVe have In each case to ask ourselves, 
and in each case to answer the question, what 
is the reasonable construction which those who 
cecoive this statement of the debtor would have 
a right under the circomstances of the debtor’s 
case to assume, aud would assume, to be his 
meiDing as to what he intends to do with res- 
pect to paying or suspending payment of his 
debts. Having said that, 1 protest that I hope 
we are not going to have a series of cases which 
are to bo cited hereafter as determining that 
special words used by a special debtor m a 
particular case do or do not amount as a matter 
oi law to notice of suspension, 

and on p. 34: 

It does seem to me that applying as far as 
lean tho only real legal test to this circular 
to bring it within the statute, we ought to take 
tho circular in its business sense, then to find 
the circumstances of the debtor under which 
he makes it, and then to see what the state- 
ment came to . . • • 

No useful purpose can be served by 
comparing the words used by one debto*^ 
with the words used by another; in each 
case it must depend on the construction 
of a particular documeut and the circum> 


stances under which it was written. We 
do however find from the cases the legal 
tests to which the words should be sub. 
jeoted and the principles by which the 
Court should be guided in coming to a 
conclusion. It is noteworthy that most 
of tbe English cases deal with a circular 
letter sent by the debtor to all his ere. 
ditors, but in tbe case of (1696) I Q B 
619 (d) tbe debtor was an unmarried lady 
of no occupation who lived with her 
mother at Broadstairs, and the petitioo* 
ing creditors relied on statements made 
by the debtor in conversation with one 
of her creditors as amounting to a notice 
of suspension of payment. During that 
conversation tbe debtor, in answer to tbe 
question, “Wont you pay Mr. Lewis’s 
account as you promised?*’ replied, 

I won’t pay anybody now.” In the report 
of his judgment at p. 623 Vaugham 
Williams. J, said: 

If we were to hold that every refusal to pay 
a debt when demanded was a notice of suspen* 
sioQ of payment, merely because it was based on 
the excuse of inability to pay the debt at that 
moment, we should be giving far too wide an 
application to S. 4, sub-s. 1 (h), 

(which is the equivalent section io tbe 
English Act), and at p. 624 the learned 
Judge, while holding for other rnasons 
that tbe notice came within tbe meauiog 


of the section, said: 

I do not bold that this notice comes within 
the section, on the ground that it is based on 
inability to pay; if that were all, it would not 
be sufilcient .... 

In (1891) A C 316 (4), there was a 
general circular by the debtor to all his 
creditors and Lord Selborne referring to 
the words of Bowen, L. J., in (1887) 4 


ilorrell 25 (2) viz., 

vhat effect would tbe circular produce od 
ihe mind of a creditor receiving it as to the 
ntentioQ of the debtor with regard to his ere 
liters? , 

laid, “That is tbe true test,” and both 

ae and Lord Watson were of opiniou that 
;be words of that particular circular 
implied that tbe debtor meant to pay no 
sreditor in full. In (1905) A C 442 (5), 
the House of Lords held by a maj^ority 
that a stock broker’s circular did not 
amonnt to an act of bankruptcy. Lo^ 

3. In re Scott. (1896) 1 Q B 619=65 L J Q B 465 

=44 W R 587=74 L T 555. p -,,6 

4. John Crook v. L & B L T 

r. .T o R 97=8 Morrell 227—65 u -i- 


5. Clo?ih V. Samual, (1905) A 0 « 2=74 L J K 
B 918=21 TLB 702=12 Manson 347 5* 

W R 114=93 L T 491. 


2. In re Lamb, (1887)4 Morrell 25. 
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Macaaughten. who dissented, held that 
the words did amount to a notice within 
the meaning of the Act. There was no 
divergence of opinion as to the proper 
oonstruction of the section and Lord 
Halsbury in his speech referred to the 
opinions of Lord Selbourne and Lord 
Watson in (1891) A C 316 (4). that a 
declaration of inability by a debtor does 
not of itself and without reference to 
nontext or cironmstances satisfy the 
statute. The same propositions have been 
considered and applied in 49 All 321 (6). 
For the petitioning creditor reliance has 
been placed on the decision of this Court 
in 60 Cal 345 (7). where it was held that 
although a debtor may have assets which, 
if liquidated, would provide sufficient 
money to discharge his debts, yet if he 
has no liquid assets wherewith to pay 
bis debts at present, he is not able to 
pay his debts within the meaning of 
S. 13 (4) (b), Presidency Towns In- 
solvency Act. That Section provides 
that the Court shall dismiss a petition 
for adjudication if the debtor appears and 
satisfies the Court that he is able to pay 
his debts Had the writer of the letter of 
6tb March appeared he might have found 
difficulty in persuading the Court that he 
was able to pay bis debts, but S. 9 (g) 
contemplates something entirely differ- 
ent. Not only must the debtor be un- 
able to pay bis debts, but he most also 
convey to the creditor bis intention 
not to pay. 

In the English oases to wbioh I have 
referred the House of Lords have laid it 


pension. For these reasons in my opinion 
there has been no act of insolvency and 
this application must be dismissed, but 
in case the matter is taken further, I will 
record my opinion on the question which 
was argued at some length regarding the 
liability of the branches 1, 2 and 4. 
Reference is made to S, 11, Presidency 
Towns Insolvency Act. and it is contend- 
ed that the Court has jurisdiction to 
make an order of adjudication only if the 
debtor has carried on business in person 
or through an agent within the limits of 
the ordinary original civil jurisdiction of 
this Court. Branches 1, 2, and 4 urge 
that there has been a partition of the 
joint family and that they are no longer 
carrying on business in Calcutta so as to 
be liable to adjudication on failure by 
the Calcutta branch to meet its liabilities. 

There can be no doubt that the insti- 
tution of a partition suit by a member of 
a joint family operates as a severance of 
the joint status as from the date of its 
institution. The member who institutes 
the suit intimates to his co-sharers his 
clear and unequivocal intention of his de- 
sire to sever himself from the joint family, 
and the status of the plaintiff as separate 
in estate is brought about by his asser- 
tion of bis right to separate. The separa- 
tion of the plaintiff however does not 
automatically involve the separation of 
the other branches of the family, and it 
is a question of fact in each case whether 
the other members of the family separat- 
ed or remained united. Their subsequent 
conduct must be scrutinised and thus 


down quite definitely that a declaration 
of inability to pay does not of itself con- 
stituteanaot of insolvency. In the present 
case I am unable to hold that thereason- 
able interpretation of the two letters is 
that the debtor intended to give notice to 
the petitioning creditor that he had sus- 
pended or was about to suspend payment 
of his debts. In the letter of 30th January 
there is not aword which suggests agene- 
lal suspension of payment, and with re- 
gard to the particular debt there is de- 
ffnite assurance of payment in the near 
future. I have already given my reasons 
for considering that the letter of 6th 
March did not constitute a notice of sus- 


6. Narain Das v. Ohimaa Lal, 1927 All 266=10 

I 0 191=49 All 321=25 A L J 219. 

7. Pratapmull Rameshwar v. Ohanilal Johur^ 

1933 Cal 417=144 I 0 142=60 Oal 845. 
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their intention must be decided. It is urged 
in the present case that there was a sever- 
ance of the joint family and a partition 
of the joint family properties on the in- 
stitution of the suit in 1926. There was 
undoubtedly a severance of status; but it 
is a questiou of fact bow far the various 
businesses remained the joint family pro- 
perty subject to subsequent division. 

To ascertain the intention of the par- 
ties the most important evidence is the 
partition decree. The preliminary de- 
cree of 14th February 1927 declared that 
the property in the schedules to the 
plaint was joint family property. The 
Calcutta business was specifically set out 
in Sch. A to the plaint, and the plaint 
itself alleged that the joint family busi- 
ness was oarri^ on in Calcutta among 
other places. The business ” it states 
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is transacted jointly, and the business in every 
shop and in mills is carried on in the name 
and supervision of some one or the other mem* 
her of the family aforesaid. 

These allegations are admitted in the 
v?ritten statements of members of bran- 
ches 2 and 4. The consent decree of l3th 
January 1931 provides for division of the 
entire property into five lots of eqnal 
value. Each item of property was to be 
valued by a commissioner and the true 
valuation of the “ shops with business ” 
should be “ according to the present ex- 
isting net assets as disclosed by the ac- 
count books of those shops. 

There was a further provision that the 
entire net income, after meeting the ne- 
cessary expenses and losses during the 
pendency of the suit, shall be a part of 
the divisible property. The petitioners 
rely strongly on this provision which 
they contend shows that the businesses 
were to continue as part of the joint 
assets and indicate the intention of the 
co-sharers to carr>’ them on as undivided 
joint property pending the allocation of 
shares by a commissioner. Eeference 
has also been made to recent proceedings 
in the Allahabad Court. TbeaflSdavit 
containing these proceedings was filed 
only on 13th August and was objected to. 
As it consisted almost entirely of certi- 
fied copies of afiidavits and orders, I ad- 
mitted it and it has been referred to and 
relied on by both sides. 

In these proceedings the original 
plaintiffs and other members of branch 2 
applied for the appointment of a receiver 
for the preservation of the business and 
properties under partition, and the Sub- 
ordinate Judge appointed an interim re- 
ceiver to take charge as snch and submit 
a scheme for starting the business which 
had already closed down. That receiver 
was discharged within a few weeks and 
each side relies on isolated sentences in 
the judgment as supporting bis view. 
The compromise decree shows that the 
property was divided into five lots for 
apportionment between the five branches 
of the family, but there is no clear evi- 
dence as to how the businesses were be- 
ing carried on. It is alleged that the 
members of branch 4 were actnally 
participating in the management of the 
Calcutta business, but again there is no 
evidence to support that allegation nor 
is it clear that these were debts for 
which all the members of the family 


would be liable. All that can be said is 
that by operation of law the persons who 
carried on the joint family business have 
changed their status from that of joint 
tenants to tenants in common. 

There is no evidence as to the manner 
in which the debts were contracted nor 
as to the powers of the Manager of the 
Calcutta business to bind members of 
the family who are occupied in other 
branches of the business. Even assum- 
ing that after partition the business 
remained a joint family business there 
is no evidence that this debt was a 
debt for which the other members of 
the family would be personally liable, 
and the petitioning creditor cannot get 
an adjudication order against members 
of tbe other branches unless be can 
prove their personal liability. An argu- 
ment has been based on the proposition 
that “all the members of the family, and 
therefore all their property, divided and 
undivided, are liable for debts contracted 
on behalf of tbe family by one who was 
authorised to contract them" and it is 
urged that the managers of the Calcutta 
business are tbe 'accredited agents of 
the family and authorised to bind them 
for all proper and necessary purposes 
within the scope of their agency." 

This is a proposition of law and refers 
to the position of the managing member 
of a Hindu joint family. The family here 
is no longer joint and the extent of the 
authority that was vested in the mana- 
gers of the various businesses after the 
partition decree was made is a question 
of fact which cannot be determined on 
the evidence before me. The burden of 
proving that the members of branches 2, 
3 and 4 are personally liable rests on the 
petitioning creditor and that burden he 
has not discharged. In view of my find- 
ings the petition must be dismissed with 
costs as against all the appearing parties, 
including Nos. 5, 6, 7, 18 and 19, who- 
have not appeared at the hearing. 
learned Advocate-General, in opening his 
case, contended that the procedure adop- 
ted was incorrect and objected to the 
use of any affidavits in reply on a petition 
of this nature. This is a creditor s peti- 
tion and E. 66. Insolvency Eules, provide- 
that it shall be in form No. 8 in the 
appendix with such variations as circum- 
stances may require. E. 71 
tbe petition to be verified 
cant and E. 72 provides for 


provides for 
by the appli- 
affidavits in 
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support. The petition ie then presented 
to the Registrar, and, if approved, admit- 
ted and referred to Court. B. 74 (2; 
enables the Court forthwith to make an 
order of adjudication or to adjourn the 
hearing and have the petition served on 

the debtor. R. 79 provides that a debtor 
who intends to show cause should file a 
notice with the Registrar specifying the 
statements in the petition which he in- 
tends to deny or dispute. Under R. 81 
the creditor has to prove the matters 
disputed, and if any new matter is intro- 
duced the Court is empowered to grant 
the debtor such further time as may be 
reasonable to show cause. 

These are the particular rules dealing 
with an application by a petitioning cre- 
ditor, and it seems quite clear that the 
rules contemplate only a formal petition 
with an affidavit in support and a notice 
by the debtor specifying the statements 
which he intends to deny or dispute. No 
other affidavit, notice or pleadiug is sug- 
gested, but R. 81 contemplates an adjudi- 
cation on the materials before the Court 
inoludiug any oral evidence that may be 
tendered at the hearing and an adjourn- 
ment if either party desires to produce 
further oral evidence. I was told on in- 
quiry that this procedure is not adopted 
and that the ordinary practice is to pre- 
sent a petition supported by affidavits. 
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Henderson and Khdndkar, JJ. 

Gunarberinissa Choudhurani andothers 
— Judgment.debtors — Petitioners* 

V. 

Oopendra Prosad SuhU and another 
Deoree-holders and others — Opposite 
Parties. 

Civil Buie No. 125 of 1935, Decided on 
13th May 1935, from order of Sub.Judge, 
Dinajpur, D/- 16th January 1935. 

(a) Bengal Tenancy Act (8 of 1685), S. 174 
(3), Proviso (b) — Deposit need not be made 
ftt time of filing opplicftlion. 

To admit an application is not the same 
thing as to allow it. Hence the deposit under 
S. 174 (8), proviso (b) need not bo made at the 
time of hling the application. It is enough if 
it is made before the application is allowed; 
1934 Oal 491 and Ciutf Revn. No. 1215 of 1933, 
Rel. on; 1935 Cal 91» ExpL 

[P 275 0 2 ; P 276 0 2) 

(b) Civil P. C. (1908), S. 115— Refusing to 
entertain application on wrong construction 
of section— Interferenco in revision is proper, 

Where the lower Court has under an erro- 
neous construction of a section refused to enter* 
tain and decide an application which the ata* 
tute directs it to decide, such a matter is 
clearly within the purview of S. 115 of the Oodo 
and interference in revision is proper. 

[P 276 0 2] 

C, C. Biswas and Joy Gopal Ghose — for 
Petitioners. 


and if this is accepted, to proceed by 
notice of motion with affidavits in sup- 
port, in opposition, and in reply. This 
may be the procedure as formulated in 
Br. 17 to 27, but it does not appear to be 
the correct procedure in an application 
by a petitiouiog creditor for which tho 
special rules to which I have referred 
have ^ beeu laid down. In view of the 
practice which has become prevalent 
I have dealt with this application on 
all tho affidavits that have been filed 
although in my opinion no affidavits in 
reply are permissible. So long as the 
rules indicate a particular form of pro- 
cedure that procedure should be observed, 
and in future, in an application by a peti- 
tioning creditor, only such affidavits will 
be admitted as are contemplated by 
Br. 70 to 87. In view of the above find, 
ings the petition is dismissed with costs 
to all the parties who have appeared in 
eluding debtors Nos. 5, 6, 7, 18 and 19. 
Costs as of a dofended suit. 

B.d./b.k. Petition dismissed. 


Krishna Kamal Moitra — for Opposite 
Parties. 

Henderson. J. — The first point which 
arises for decision in this rule is whether 
the deposit which is required by pro- 
viso (b), sub.s. (3J, S. 174, Ben. Ten. Act, 
is to be made at the time the application 
is filed, or before the application is 
allowed. The petitioners filed an appli- 
cation and the learned Subordinate Judge 
directed them to deposit the amount 
recoverable under the decree within ten 
days. The petitioners then obtained this 
rule. They are supported by the deci- 
sion in 61 Cal 338 (1). On the other 
hand the opposite parties rely on certain 
general arguments and certain observa- 
tions made by Mukerji, J., in 60 0 L J 
112 (2). On behalf of the opposite 


1. Mofijuddin Mahuri v. Mofizuddln, 1934 0*1 

491=151 1 0 94=01 Oal 338=69 0 L J 69= 
88 0 W N 834. 

2. Kaloda Prosad v. Kumar Pratlva Nath Rot 
1935 Oal 91=154 I 0 420=62 Oal 149=60 
0 L J 112. 
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parties it is contended that inasmuch as 
the applicants cannot get any relief 
without making the deposit, it would be 
futile to provide that the deposit will 
not be required until some subsequent 
date; further if the intention of the 
legislature was to discourage false and 
frivolous applications, it is obvious that 
that object can only be obtained if the 
deposit is made at the time when the 
application is hied- So far as attaining 
this object is concerned Lort-Williams, J., 
referred to this difficulty. Mukerji, J., 
also in the other case said this: 

The learned Judges have pointed out the 
eDOimous difficulties that are eiperienced in 
construing the clause. We are very doubtful 
if it was not the intention of the legislature 
that the nord ‘allowed’ in the clause should 
he read in the sense of 'entertained', because 
we are unable to bold that unless it is so read 
the difficulties can be solved; the solution sug- 
gested in the aforesaid decision, in our opinion 
is not a satisfactory solution of the difficulties. 

On the other hand the learned Advo- 
cate who supported this rule asked us to 
esamine the matter from the point of 
view of an applicant who is unsuccessful. 
His contention is that when the appli- 
cation may be dismissed on the merits it 
would be unreasonable to call upon the 
applicant to deposit a sum of money 
which might have to be returned. Finally 
the matter may be examined from the 
point, of view of the destination of the 
money. No doubt if the section merely 
provided that a deposit is only to be 
made when the applicant is the judg- 
ment-debtor, it might be argued that it 
is quite reasonable to ensure that what- 
ever might be the result of the applica- 
tion, the admitted debt may be liquida- 
ted and a stop put to further proceed- 
ings in execution. The difficulty here is 
that the deposit is to be made whether 
the judgment-debtor is the applicant or 
not. We entirely agree with the opinion 
of Lort-Williams, J., that it is impossible 
to decide what should be the proper 
destination of the deposit without taking 
into consideration the facts of each parti- 
cular case. We have therefore come to 
the conclusion that it is quite impossible 
to decide this important point by at- 
tempting to decide what was the inten- 
tion of the legislature, and to what ex- 
tent that intention has been carried out 
by the actual provisions of the section; in 
our opinion the only satisfactory way to 
decide the question is to consider the 
words which have been actually used. If 


that is doen there can. in our judgment, 
be DO doubt that to admit an application 
is not the same thing as to allow it, and 
we accept the reasoning adopted by the 
learned Judges in the case reported in 
61 Cal 338 (l). It cannot be said that 
this decision has been directly affected 
by the observations of Mukerji, J., in 
60 C L J 112 (2), because he was not 
expressly deciding the point, and did not 
go further than to enunciate a certain 
doubt. On the other hand the view 
taken by Lort-Williams, J., has also been 
taken in Civil Revision No. 1215 of 1933 
by Mallick and Jack, JJ. ' 

It is further contended on behalf of 
the opposite parties that this is a matter 
with which we cannot interfere under 
the provisions of S. 115, Civil P. C., as 
the only point involved is one of a 
wrong decision on a point of law. It is 
clear that the learned Subordinate Judge 
has gone further than that. What he 
has really done is that under an erro- 
neous construction of the section be has 
refused to entertain and decide an appli- 
cation which the statute directs him to 
decide. Such a matter is clearly within 
the purview of S. 115 of the Code. Lastly 
it was contended that we ought not to 
interfere because the petitioners have 
another remedy by way of appeal. Cer- 
tainly, if the learned Subordinate Judge 
had dismissed the application, the peti- 
titioQ6rs could havs filed au appeals and 
if they did not do so, we might refuse to 
give them any relief in revision ; but m 
the present case we do not even know 
that the learned Subordinate Jndge will 
dismiss the application. He may keep i 
pending indefinitely. Furthermore when 
once the rule has been issued, no useful 
purpose would be served by discharging it 
and leaving the parties to get the same 
point decided in appeal. 

For these reasons we make the rule 
absolnte. and direct the Subordinate 
Judge to determine the petitioner s appli- 
cation in accordance with law. Costs ot 
this rule will abide the result. We assess 
the hearing fee at two gold mohnrs. 

Khundkar, J. — I agree. 

K.S./R.K. inadeabMe. 
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Nasim ah and Henderson, JJ. 
Jitendra Nath i?av— Plaintiff— Appel- 
laot. 

Y. 

Jnanada Kanta Das Gupta — Defen- 
dant 1 and o«/jers— Respondents. 

Appeal No. 1923 of 1934, Decided on 
22nd January 1936. from appellate decree 
of Addl. Dist. Judge, Jessore, D/- 28tb 

Act (1870), Si. 12 (ii) •nd 
28 _Document not properly stamped 5s not 
nullity — Written statement by defendant 
claiming set*off accepted although not 
stamped^Court subsequently directing pay 
ment of court-fees— Court-fees still deficient 
— High Court can, under S. 12 (ii) and S. 149, 
Civil Pi C., direct payment of additional 
court-fee. 

A document not properly stamped is not a 
nullity. [P 278 0 1] 

Where, a written statement claiming a set 
ofl is accepted by the trial Judge, through 
mistake or inadvertence, although not stamped, 
and the trial Judge although be subsequently 
directs the party to pay the eourt fees does not 
realise the lull court-fees, the High Court can 
In second apraal under 8. 12 (ii), Court-lees Act, 
and 8, 149, Civil P. C., direct the payment of 
the additional court-lees : 1929 P C 147, Pel. 
on. [P 278 C 1, 2) 

(b) Civil P. C. (1908), O. 8, R. 6 and O. 20, 
R. 19 (3) — Sel-off may bo purely defensive 
or may be by way of counter-claim— I d case 
of defensive set-off, set*off claimed must 
be recoverable at date of plaintiff's suit — In 
counter-claim sum claimed by defendant 
must be legally recoverable when be files 
written statement claiming set-off — Indian 
Courts make distinction between defensive 
set off and counter-claim. 

A set-oil may be purely defensive, that Is, 
it may amount to an adjustment or satisfao- 
tioD of the plaintifi's olaim or it may be a 
counter-claim under which the defendant 
claims a decree for the surplus amount due to 
him. In a defensive set off, the set off claimed 
must be recoverable at the date of the plain- 
tiff's suit. In a counter-claim the sum claimed 
by the defendant should be legally recoverable 
at the date when he makes the claim, i. e., at 
the date when he hies the written statement. 
The words legally recoverable'’ in 0 8 R 6 
mean legally recoverable at the date of the 
institution of the suit in oue ease and mean 
legally recoverable at the date when the 
counter-claim is made in the other case Al- 
though la 0. 8. R. 6 and 0. 20, R. 19, there is 
DO clear distinction between a mere set oS i e 
a defensive set-ofi and a counter-claim, a dis- 
tinction has been made in Indian Courts in 
accordance with the law of England, as it is 
based on a sound principle. ' 

[P 278 0 2; p 279 0 1] 
^ (c) Second Appeal^Finding of fact— Ques- 
tion as to when arrears claimed by person 
became due it one of fact. 

The question as to when the arrears of pay 
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claimed by a person became due is one of fact, 
depending upon the contract 
parties. aj 

(d) Limitation Act (1908), Art. 102 — Suit 
for recovery of money alleged to be oue 

from dismissed employee— Defendant claii^ 

ing set off on account of arrears of pay 
Plaint filed within three years of dismissal 
admitting that arrears are 
Written statement claiming set off 
within three years of filing of plaint —-De- 
fendant's claim for arrears is not barred. 

Whore in a suit by a person for recovery of a 
certain amount, alleged to bo due from an 
employee who has been dismissed from service, 
the defendant files a written statement olaim- 
ing set of! on account of arrears of pay and the 
plaintiff in his plaint which is filed within 
three years of the dismissal of the defendant, 
admits that the arrears are recoverable from 
him and in fact deducts the amount from his 
claim in the suit, the defendant's claim for the 
arrears of pay cannot be said to have been 
barred at the date of the written statement 
which is filed within three years from the date 
of the filing of the plaint. [P 279 0 1] 

(e) Civil P. C. (1908), S. 35— Suit for re- 
covery of amount alleged to be due from 
employee dismissed from service — Claim 
found to be substantially false — Defendant's 
claim for set-off allowed in full *— Court 
can grant costs to defendant and refuse 
them to plaintiff. 

Where in a suit for recovery of a certain 
amount alleged to be due from an employee 
dismissed from service, the plaintiff’s claim has 
been found to be substantially false and the 
defendant’s claim for sat ofi on account of 
arrears of pay is allowed in full, the Court ia 
justified in giving defendant his costs and re- 
fusing costs to the plaintifi. [P 279 0 1] 

C, C. BiswaSt Birestvar Bagchi and Joy 
Gopal Ghose — Appellant. 

Gopendra Nath Z)as, Nirmal Kumar 
Sen and Satyendra Nath Mitra for 
Deputy Registrar— for Respondents. 

Nasim AU, J. — Plaintiff’s case is that 
he is the Zamindar of Taraf Kalia in the 
District of Jessore. He bad a Kutcbery 
in a village called Kalia. Defendant 1 
was his Naib in that Kutcbery from 
18th Pous 1329 to 5th Falgoon 1S35 
B, S. He. was dismissed on 6th Palgooa 
1335* He made over all the papers and 
cash to the plaintiff. On examination of 
these papers and deducting the amount 
due to defendant 1 Rs. 1,747.5-9 was 
found due from defendant 1. The pres- 
ent suit is for the recovery of this 
amount. The defence of defendant 1 
who contested the plaintiff's suit in the 
Courts below ia that nothing was due 
from him and that he was entitled to 
get Ra. 1,076 from the plaintiff, namely 
Rs, 576 for his pay and Es. 600 which 
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he deposited with the plaintiff at the 
time wbeo be was appointed Naib. The 
learned trial Judge dismissed the plain- 
tiff s suit and passed a decree for 
Es. 838 15.0 in favour of defendant 1. 
The plaintiff filed an appeal before the 
lower appellate Court and defendant 1 
filed cross-objections. The plaintiff ‘s 
suit was dismissed but the amount of the 
decree in favour of defendant 1 was en- 
hanced to Rs. 865-9-6 by the lower 
appellate Court. Hence this second ap. 
peal by the plaintiff. Defendant 1 has 
also filed cross-objections. 

The first point urged by the learned 
advocate for the appellant is that the 
claim for set off by defendant 1 is not 
maintainable as the written statement 
pleading the set off was not properly 
stamped. This objection was not raised 
in any of the Courts below. But it is 
not disputed by tbe learned advocate for 
defendant 1 that the written statement 
should have been stamped with court- 
fee stamp on Es. 1,076, tbe amount 
ipleaded as set off in the written state- 
ment. The written statement however 
though not stamped was accepted by the 
trial Judge through mistake or inadver- 
tence. It appears however that tbe 
trial Judge directed defendant 1 to pay 
Icourt.fees ooEs. 838-15-0 when he passed 
a decree in bis favour for that amount, 
and defendant 1 paid court.fees on this 
amount accordingly. By S. 6, Court- 
fees Act, no document on which Court- 
fees are payable under tbe Court- fees Act 
shall be filed in Court unless in respect 
of such document tbe court.fees have 
been paid. A document not properly 
stamped is not however a nullity : 10 
Lah 737 (1) at p. 743. S. 28, Court- 
fees Act, lays down that no document 
which ought to bear a stamp shall be 
of any validity unless and until it is pro- 
perly stamped. But if any such docu- 
ment is through mistake or inadvertence 
filed or used in any Court without being 
properly stamped, tbe presiding Judge 
may, if he thinks fit, order that such 
document be stamped as be may direct 
and on such document being stamped 
accordingly the same and every pro- 
ceeding relating thereto shall be valid 
as if it had been properly stamped 
in the first instance. Defendant 1 

1. Fai/ullah V. Mauladad, 1929 P 0 147=117 
1 0 498=66 I A 232=10 Lah 787 (P C). 


was liable to pay Court.fees on Es. 1,076. 
He was however directed by the trial 
Judge to pay Court.fees only on Rupees 
838.15-0 and has paid Court.fees on that 
amount. His written statement claiming 
set off is not therefore even now properly 
stamped. The question of amount of 
Court.fees payable by defendant 1 has 
been wrongly decided to the detriment! 
of revenue. Defendant 1 in his written 
statement undertook to pay proper Court- 
fees on tbe amount of set off claimed by 
him. The trial Judge through mistake 
did not realize the full Court-fees. Tbe 
learned Advocate for defendant 1 states 
before us that bis client is willing to 
pay tbe additional Court.fees. Under 
S. 12 (ii), Court.fees Act, and S. 149, 
Civil P. C., we direct defendant 1 to pay 
tbe additional Court-fees. On such pay- 
ment being made the question of tbe 
validity of the claim for set-off by defen- 
dant 1 will no longer arise. 

Tbe nest point urged by the learned 
Advocate for tbe appellant is that tbe 
amount which defendant 1 claimed as set 
off was not legally recoverable at the 
date when the set off was claimed in tbe 
written statement and consequently tbe 
Courts below should have wholly rejected 
the plaintiff's claim for set off in respect 
of Rs. 1,076. A set-off is either legal or 
equitable. Legal set off must be in res- 
pect of an ascertained amount. 0. 8, 
R. 6 is restricted to legal set off. Claim 
for equitable set-off is allowed when tbe 
demands arise out of tbe same transaction 
or are so connected in their nature and 
circumstances that they can be looked 
upon as a part of one transaction. -Equit- 
able set off is allowed if the amount be 
unascertained. 0. 20, R. 19 (3), recognizes 
equitable set off. Again a set off may be 
purely defensive, that is it may amounfcj 
to an adjustment or satisfaction of the 
plaintiff’s claim, or it may be a counter- 
claim under which the defendant claims 
a decree for the surplus amount due to 
him. Limitation applies to both these 
claims. In a defensive set off the set 
off claimed must be recoverable at tbe 
date of the plaintiff's suit. In a counter- 
claim, the sum claimed by the defendant 
should be legally recoverable at the date 
when be makes the claim, that is at the 
date when be files the written 
The words “legally recoverable'* in O. o» 
R. 6, mean legally recoverable at the date 
of the institution of the suit in one case 
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and as meaning legally reoovetablo at the 
'date when the oounter claim is ma<^ 
the other case It is true that m O. b. 
R. 6, and in O 20, R. 19. there is no dear 
'distinction between amereset-oB. that 
is, a defensive set off and a oounter-olaim. 
But in Indian Courts a distinotion has 
been made in accordance with the law 
of England as it is based on a sound 
•principle. The sum of Rs. 1.076 which is 
claimed by defendant 1 as set off consists 
of: (1) his arrears of pay. (2) deposit made 
by him with the plaintiff. So far as the 
claim regarding the deposit is concerned 
it comas either under Art. 120 or 
Art. U5, Lim. Act. There is nothing to 
show that the cause of action for re- 
covering this amount arose beyond six 
years from the date of filing the written 
statement. So fat as the arrears of pay 
are concerned the question is when these 
arrears had become due: (Art. 103, 
Lim. Act.) This is a question of fact. 
It depends upon the contract between 
the parties. 

The question of limitation was not 
raised in any of the Courts below. Under 
these cironmstances it is not possible for 
us in second appeal to decide when the 
arrears became due to defendant 1. It may 
however be mentioned here that in the 
plaint which was filed within three years 
from the date of defendant I's dismissal, 
the plaintiff distinctly admitted that the 
arrears were recoverable from him and, 
in fact, he deducted this amount from 
his claim in the suit. Under these cir. 
Qumstanoes we are not in a position to 
bold that defendant's claim for arrears of 
pay was barred at the date of the written 
statement which was filed within three 
years from the date of the filing of the 
plaint. Defendant 1 is therefore entitled 
to claim the entire amount, that is 
Rs. 1,076 both as defensive set off as well 
as a counter-claim. There is therefore 
no substance in this contention. The 
last point urged by the learned advocate 
for the appellant was about costs. The 
learned Judge has definitely found that 
defendant 1 explained all the papers to 
the plaintiff. The claim of the plaintiff 
has been found to be substantially false. 
Defendant’s claim for set off has been 
allowed in full. Under these oircnm- 
stances I am not prepared to say, that 
the trial Judge was wrong in giving the 
defendant his costs and in refusing costs 
to the plaintiff. So far as the cross- 
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objection by defendant 1 is concerned, 
the only complaint is that the learned 
Judge in appeal should have given defen- 
dant 1 his costs in appeal. In view of 
the facts and circumstances of this case, 

I am not prepared to say that the learned 
Judge has not used his discretion pro- 
perly. The crosS-objection is therefore 
dismissed without costs. 

The additional Court-fees which defen- 
dant 1 is directed to pay must be paid 
into this Court withio oue mouth from 
this date. On such payment being made 
the appeal will be dismissed with costs 
and defeudaut 1 will be eutitlod to re- 
cover this amouQt from the plaiutiff and 
the amouut will be iaoluded in the decree 
of this Court in favour of defeudaut 1 
for costs. If however the additioual 
Court-fees be uot paid within the time 
aforesaid the appeal will be allowed ia 
part aud the plaiutiff will • get a decree 
against defeudaut 1 for Rs. 210-6-6 with 
proportiouate costs throughout. 

Henderson, J.— I agree. 

r.M./r.K. Order accordingly. 
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R. C, Mitter, J. 

Mahdraj Bahadur Singh — Decree- 
holder— Petitioner. 

7 . 

Nari Mollani and another — Opposite 
Parties. 

Civil Rule No. 1359 of 1935» Decided 
on 27th February 1936, from order of 
Muusif, Secoud Court, Rampurhat, D/* 
5th June 1935* 

(a) Bengali Tenancy Act (S of 18SS). Sec* 
lions 26 B and 26*C-^Tran9fer of holding— 
Title passes to transferee as soon as docu* 
ment of transfer is registered with retrospec* 
live effect from date of execution — Transfer 
it eomplele although landlord hat not re* 
ceived notice of transfer and bis fees from 
Collector. 

Aa soon as the dooutnent transferring a bold* 
iog is regUtored* the title to the holding passes 
from the transferor to the transferee with ro* 
trospeotive effeot from the date of the oxeou* 
tion of the oonveyance. The qaestion whether 
the landlord ia served with the notioe of the 
transfer by the GoUeotor or the OoUeotor sends 
him the landlord's transfer fee ia not material. 
It cannot be said that the transfer is complote 
aa against the landlord only when he recoivoa 
the notice of transfer and hia fees from Oollee- 
tor : IG Col 6i2 ; 19 Col 17 and 1921 P 0 99, 
Bel. on. [P 281 0 1 ] 

(b) Transfer of Property Act (1882), S. 52 
—Suit for rent of agriculturel holding is not 
claim to charge specific immoveable pro- 
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perty — Doctrine of lis pendens does not ap- 
ply to transfer of holding during such suit. 

The doctrine of lis pendens does not apply to 
a suit to enforce a claim to a sum of money in 
which no question of any right to immoveable 
property is involved. A suit for rent in respect 
of an agricultural bolding cannot be regarded 
as a claim to charge specific immoveable pro- 
perty, and if during the pendency of such suit the 
tenant transfers the holding, the doctrine of lis 
pendens does not apply : 1928 Cal 441, Bel. on. 

[P 231 C 2] 

(c) Bengal Tenancy Act (8 of 1885), S. 65, 
Chap. 14— Suit for rent of occupancy hold- 
ing — Holding transferred during pendency 
of suit to the knowledge of landlord— Trans- 
feree not impleaded as defendant — Decree 
in suit does not charge bolding under S. 65 
-Decree-holder cannot take aid of provi- 
sions of Chap. 14 in execution of decree — 
Decree is not binding on transferee — He is 
entitled to prefer claim under O. 21, R. 58, 
Civil P. q, 

A decree obtained for arrears of rent can 
charge the holding under 8. 65. Ben. Ten. Act, 
only if at its date the relationship of landlord 
and tenant between the plainlii! and the defen- 
dant subsists. Where, during the pendency of 
a suit for rent of an occupancy holding, the 
holding is transferred by the tenant to the 
knowledge of the landlord but the landlord 
does not implead the transferee as a defen- 
dant, the decree passed in the suit is not a 
rent decree and does not charge the holding 
under S. 65 and the decree-holder landlord is 
not entitled to take the aid of the machinery 
provided for enforcement of what are really rent 
decrees which charge occupancy holdings, 
namely the provisions of Chap. 14, to which 
be is not entitled and thereby deprive the 
transferee of the bolding from preferring a 
claim under 0. 21, R. 58, Civil P. C. The de- 
cree in the suit does not bind the transferee 
and be is entitled to prefer a claim under 0. 21, 
E. 58, in execution of the decree : 1914 PC 
111 ; 1982 Cal 321 (F B) and 1930 P C 193, Foil. 

[P 281 C 2; P 282 0 1] 

Sen Gupta and Urukramdas Chakra- 
burly — for Petitioner. 

l^irmal Chandra Chakraburty — for 
Opposite Parties. 

Order. — The question involved in this 
rule is whether the learned Munsif, Se- 
cond Court, Eampurbat, had jurisdiction 
to entertain a claim preferred by oppo- 
site party No. 2, Dolejannessa Bibi under 
0. 21, R. 68, Civil P. C., in Rent Execu- 
tion Case No. 399 of \ 1935 started in 
that Court by the petitioner, Maharaja 
Bahadur Singh, against the opposite 
party No. 1, Nari Mollani. The learned 
Munsif entertained the same and allowed 
it. 

On 17th April 1934 the petitioner in- 
stituted a suit for recovery of rent of an 
occupancy bolding from opposite party 
No. 1 and one Eadhika Prosad Mondal. 


The period for which rent was claimed in 
that suit ended with Cbaitra 1340. 
Eadhika pleaded that he had no interest 
in the holding at any time aud the suit 
was dismissed against him on that foot, 
ing. The Court however passed a decree 
against opposite party No. 1 on 30th 
January 1935. It is this decree which 
was put into execution on 1st March 
1935 in the aforesaid execution case un- 
der the special procedure provided for 
in Chap. 14. Ben. Ten. Act. The oppo. 
site party No. 1 had during the pendency 
of the said suit for rent transferred the 
entire bolding to opposite party No. 2 by 
a registered instrument. The date of this 
transfer is 26tb May 1934, corresponding 
to 12tb Jaistba 1341. In her written 
statement, filed on 28th June 1934, oppo- 
site party No. 1 stated that she bad 
transferred the holding to opposite party 
No. 2. The petitioner knew of the trans. 
fer, but did not add opposite party No. 2 
as a defendant in his suit for rent. The 
notice of the transfer prescribed by Sec- 
tion 26.C, Ben. Ten. Act, and the land- 
lord's transfer fee did not, however, 
reach the petitioner before the decree in 
the said suit for rent. 

On 4th April 1935 opposite party No. 2 
filed her claim under 0. 21, R. 58, Civil 
P. C. It is admitted that if the decree 
which the petitioner obtained in his suit 
for rent was a rent decree within the 
meaning of the Bengal Tenancy Act, 
which could be executed under Chap. 14 
of the said Act, the claim so preferred is 
not entertainable. The provisions of 
S.170 (1), Ben. Ten. Act, are clear on the 
point. If, however, it is a decree which 
cannot be executed under the procedure 
of Chap. 14 it is entertainable. The 
question in my judgment depends upon 
the question as to whether S. 65, Ben. 
Ten Act, is attracted to the aforesaid 
decree. In 57 I A 214 (l). Sir George 
Lowndes, in considering the effect of Sec- 
tion 170 (1), Ben. Ten. Aot, made the fol- 
lowing observations at p. 222 of the re- 


port : 

The efiect of this provision is that there can- 
not be an investigation in execution procee • 
ings held under Chap. 14 of the Tenancy Act, ol 
claims by third parties to au.interest m Ue 
tenure ... In their Lordships’ view it is only 
arrears of rent that are charged by S. 65 
the tennre. and it is only such arrears, th^ 

1. Jintendra Nath v. Mon 

193=126 I 0 422=57 I A 214—68 Oal 
=84 OWN 821 (P C). 
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d in oxecation by sale of the by th© petitiooer in bie suit. This posi- 
, 14 of the Act, does not purport jg clear from the dehnition of a ten- 

estrict the exercise of this right, . civen in S. 3. A person is a tenant 


can bo realized in execution by sale of the 
tenure. Chap. 14 of the Act, does not purport 
to enlarge or restrict the exercise of this right, 
but only provides the machinery for working it 
out. If the landlord seeks to use this machi- 


out. If tbo lanaiora seexs u&o 
nery for the recovery of something that is not 
rent, to the prejudice of a third party on whom 
the decree is not binding, it would be mani- 
fest injustice to deny him tbo right to object* 
and it would require very cleat words m the 
Act to induce their Lordships to impose thi» 
penalty upon him. 

In order to decide the question whe- 
ther the decree for arrears of rent oh- 
tained by the petitioner charged the 
tenure, the position of opposite parties 
Nos. 1 and 2, on 26tb May 1934, the date 
when the conveyance in favour of oppo- 
site party No. 2 was registered, must be 
considered. S. 26-B, Tenancy Aot, has 
made occupancy holdings transferable. 
The manner in which such a holding can 
be transferred by aot of parties is laid 
down in S. 26-C. The registering ofBcer 
is not to admit to registration the con- 
veyance till be is paid the landlord's 
transfer fee and the notice of transfer in- 
tended for service upon the landlord 
through the Collector is put in. On 
these two things being done he is to 
register the conveyance. In my opinion 
as soon as the document is registered the 
title to the holding passes from the 
transferor to the transferee with retros- 
pective effect from the date of the execu- 
tion of the conveyance ; the question 
whether the landlord is served with the 
notice of transfer by the Collector or the 
Collector sends him the landlord’s trans- 
fer fee or not is not material. It cannot 
be said the transfer is complete as against 
the landlord only when be receives the 
notice of transfer and bis fees from the 
Collector. This principle has been laid 
down in connexion with transfers of per- 
manent tenures under the provisions of 
S. 12, Tenanoy Act, which provisions ate 
pari materia with Ss. 26.B and 26-0. 
16 Cal 642 (2), 19 Cal 17 (3) and 50 I A 
155 (4) at pp. 161 to 162. Accordingly 
on 26th May 1934, opposite party No. 1 
ceased to be the petitioner's tenant and 
opposite party No. 2 became his tenant, 
although both of them remained liable to 
pay the a rrears of rent (if due) claimed 

9. Krista Bullav V. Kristolal Singh, (1889 ) 16 
CaI 642. * 

Narayan Mukheriee, 


ant given in b. 6 . A person is a i-ouauv 
as long as he bolds the laud under an- 
other person; he ceases to be a tenant as 
soon as he sells away all the lands of his 
occupancy holding. 

The position then is that at the date 
of the suit brought by petitioner opposite 
party No. 1 was his tenant, but at the 
date of the decree she bad ceased to be 
his tenant. He ceased to represent the 
bolding from 26th May 1934. The de- 
decree obtained cannot bind tbo opposite 
party No. 2; for, the doctrine of lis pen- 
dens does not apply. The petitioner s 
suit was to enforce a claim to a sum of 
money. In that suit no question of any 
right to immoveable property was in 
question. As has been observed by my 
learned brother Mitter, J., a suit for 
rent ” in respect of an agricultural hold- 
ing " can hardly be regarded as a claim 
to charge 9peoi6o property 32 OWN 
268 (5). A decree obtained for arrears 
of rent can only charge the holding un- 
der S. 65, Tenancy Act, if at its 
date the relationship of landlord and ten- 
ant between the plaintiff and the defen- 
dant subsists. In 41 I A 91 (6), al- 
though the facts were that the plaintiff 
was the landlord who had parted with 
bis zemindari before his suit for the 
arrears of rent which fell due when be 
was the landlord, the observations of the 
Judicial Committee are general. Mr. 
Amir Ali examined the whole law on the 
subject and came to the conclusion that 
the charge under S. 65 on a permanent 
tenure attaches only if at the date of the 
decree the relationship of landlord and 
tenant had continued. The Special 
Bench in 59 Cal 1202 (7), has also inter- 
preted 41 I A 91 (6) to mean that. In 
my judgment the petitioner before me 
cannot take the aid of the machinery 
provided for the enforcement of what 
are really rent decrees which charge 
occupancy holdings — namely the provi- 
sions of Chap. 14 — to which he is not 
entitled and thereby deprive the oppo- 

6. Jaynal Abodin v. Hydet AH Khan, 1928 Oal 
441=111 1 0 840=55 Oal 701=32 OWN 
269. 

6. Forbes v. Maharaja Bahadur Sinob, 1914 

P 0 111=23 I 0 632=41 1 A 91=41 Oal 92& 
(P 0). 

7. Krishnapada Ohatterjee v. Manada Sundari 

Ghosh, 1932 Oal 891=137 I 0 859=59 Oal 
1202=36 OWN 618 (S B). 
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site party No. 2 from preferriog a claim 
under 0. 21, R, 58. Civil P. C. I am 
cognij^ant of the fact that it may be con- 
tended that a landlord would be deprived 
of the security of the bolding by the 
tenant selling the holding after the de- 
cree and just before its enforcement, but 
that is a question which I have not to de- 
cide in this case* Possibly the addition 
of the transferee, whose liability for the 
arrears of his vendor's time is declared 
by S. 146-A, Tenancy Act, in the execu- 
tioo proceedings would preserve the land- 
lord's security. On the facts of ibis case 
where the opposite party No 2 was not 
added to the rent suit inspite of the land- 
lord's knowledge of the transfer, the 
principles laid 6o\^n\u Forbes* ca^^(6) and 
Krishnapada Chatter jee*s case (7) prevent 
me from taking the view that the claim 
of opposite party No. 2 was inadmissible. 

The result is that this rule is dis- 
charged with costs. Heariug fee one 
gold mohur. 

B.m /b.k. Rule discharged. 
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Guha and Lodge, JJ. 

Barisal Loan Office^ Ltd. Barisal — 
Judgment-debtor — Appellant. 

V. 

Sasthi Charan Bhattacharya and an- 
other — Decree* holders — Respondents. 

Appeals Nos. 70 and 192 of 1934. De- 
cided on 26tb June 1935, against order of 
Sub-Judge, 1st Court. -Bakarganj. D/- 8th 
January 1934, and Dist. Judge, Bakar- 
ganj, D/. 3rd March 1934 respectively. 

Compftniet Act (1913), S. 153 — Scheme of 
composition passed and sanctioned under 
Act applies to all creditors including judg* 
ment'Creditors — Scheme of composition 
passed during execution of decree — Execu* 
tion cannot proceed. 

A scbomo of composition passed and sane* 
tioned under the provisions of the CompanieB 
Act applies to all creditors of the company in* 
eluding judgment-croditors. Where therefore 
during the execution of a decree against the 
company, a sebomo of composition is filed under 
S 163, ihe execution of the decree cannot pro* 
ceed. Tue fact that the decree sought to be 
axocuted was passed long before the scheme of 
composition makes no difference. 282 C 2] 

Atul Chandra Gupla and Nagendra 
Ch. Chowdhury — for Appellant. 

Salindra Nath Boy Ghowdhury and 
Prolodh Chandra Kar — for Respondents. 

Judgment. — These two appeals have 
arisen out of proceedings in execution of 


decrees in which applications under 
S. 47. Civil P. C., were filed. The qnes. 
tion raised in this application under 
S. 47 related to objection by the judg. 
ment-debtor company, appellant in this 
Court, to the execution of the decrees. 
It was asserted by the judgment.debtoi 
company that a scheme of composition 
under S. 153, Companies Act, for pay. 
ment of money due to the creditors of 
the judgment- debtor company was filed 
before this Court on 31st August 1933 
and a preliminary sanction having been 
granted to the same, a meeting of the 
creditors was held in accordance with 
the order of this Court, and a scheme of 
composition was passed. The case of 
the judgment-debtor company was that 
after the scheme of composition under 
S. 153, Companies Act, bad been filed iu 
this Court and passed at a meeting of 
the creditors as provided by law the 
execution as started by the decree- 
holders could not proceed under the law. 
As it appears to be clear from the judg- 
ments of the Courts below, there was not 
and there could not be any dispute as to 
the facts, on which the judgmenb-debtor’s 
objection under S. 47, Civil P. C., was 
based. There was no question also that 
the decree, holders concerned obtained 
their decrees against the judgment-debtor 
company long before the date on which 
a scheme of composition was agreed to 
between the creditors at a meeting held 
in pursuance of the order of this Court. 

On the facts of the cases before us the 
composition as passed and sanctioned 
under the provisions contained in the 
Indian Companies Act applied to all the 
creditors of the judgment-debtor com- 
pany, including the judgment-creditors. 
Tbo circumstance that the decrees sought 
to be executed were passed long before 
the scheme of composition, could not 
possibly affect the position created by 
this scheme of composition. If the de- 
crees passed before the scheme of com- 
position were not affected by the s®;™® 
as contended before us, the whole object 
of the scheme would be frustrated, in 
our judgment tbereforetbe learned Judg|8 
in the Courts below are wrong 
ing that the executions could be allows 
to proceed as prayed by 
holders, and the reason given by them 
cannot be supported. In the result, tbeap- 
pealsareallowed, audthe orders passed J 
the Courts below are set aside. The exe- 
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cation cases started by thedecree-holders ^^®°“®^p‘udonco^ In determining the degree 

ment debtor company, appellan^ in tbis h^,e observed and to 

Court, under S. 47, Civil P. C., bemg attitude of mental indilferonce to 

allowed to prevail. There is no order as obvious risks. ^ 

to costs in these appeals. Whore tho essence of the mortgage on the 

ry\f Irk Appeals allowed, basis of which the prior mortgagee’s claim rests 

is the deposit of tho title deeds, with tho inten- 

'if A IP rAlrutta. 283 tion of creating a security on the property to 

^ o A. I. K. ISoo vaicutta which they relate, much greater care is 

MOKERJl AND S. K. GHOSEj JJ, necessary on his part in the matter of 

rvL • Plaintiff An their custody for his own safety and secu- 

Dharam Mohan itoy Plamtitr Ap- ^1^1. mort- 

pellant* gagor being able to represent that tho proper- 

V. ty is unencumbered, merely bocauso there is no 

Pramatha Nath Roy and another — document about the transaction which could be 

Defa.a.nts 1 and 2-Eespoodent.. ‘"r.l,‘L“"^rpradp.^"?o “pS 

Appeal No. 249 of 1932, decided on if ^he possession of the title deeds is an esson- 

10th January 1936, from original decree tial part of the earlier encumbrancer’s security 

ofSub.Judee. 3rd Court. Eooghly, D/- then, if he having pt the 

QOfU 1 QOO them by negligence to be again, without sufn 

duen June reason, in the possession of the mortgagor, 

# 4 Transfer of Properly Act (t662), S. 78 he will be postponed to a subsequent encum- 
— Provision in S. 78is exception to general braocor to whom they are delivered; 1930 Caf 
rule that prior mortgagee lakes precedence Dison v. Muc/cis^f on, (1872) 8 Chl55 and 

over subsequent mortgagee— Onus is on sub* Budslon v. Viney, (1921) 1 Ch 98, BcL on] 
sequent mortgagee lo prove gross neglect on English Case lato discussed, [P 289 0 1] 

part of prior mortgagee — Question of gross 

neglect is question of fact— More care is Gunada Ckaran Sett, Jiiaft Chandra 
required on part of mortgagee in case of Boy aod Amalendu Sen — for Appellant. 

<Dortg.8« by depo.it of utle deed.-If .uch ^ • Sumar Mukerjee, Dtjau Behary 
mortgagee allows title deeds by negligence xr • tv Jo Ji r> j- 

to be in bands of mortgagor, he will be post* MtlteTp N tmial Snviar Sen aod Datdya 
poned to subsequent encumbrancer to whom Nath Bafierjee — for RespoadeatS. 

**’TL“7rov*sio*n*c1;ntamed in S. 78 is an ax- Judgment —This appeal haS merged 

caption to tho ganaral rulo that the prior mort* out of a suit for eoforceirient of ao eQuit* 

gagea takes praccdancc ovar tha subsequent able mortgage. The plain tit! Dbarani 

question Of postponement Of Mobao Roy is the appellant. On 15th 
the prior mortgagee to aubsaquaut mortgagee a ^ a ioia i • ^ j *.• 

raises the qoestion as to whether the subse- August I9l9 plaintiff 8 adoptive mother 

quant mortgagee was induced to advance money purchased from defeodant 2, Khitipati 

to the mortgagor on the security of the mort* Roy, a property koown as Ayma Roy Cbak 

KK6lgee“'‘'fL'onus7fea o'nlhe .“nb^e- an agreement that the price to 

qnent mortgagee who asserts exception to the be paid Would be ascertained within a 
general rule. The question of gross neglect end on that basis executed a pro- 

determination missory note in favour of the latter for 
St aepena upon the circumstances of each Ro fifionii fin 97th Annnot iQiQ Tahiti 
case. A slight neglect or carelessness does not ^h August 19 19, Khltl. 

constitute the exception for the generallaw borrowed from one Mohendra Nath 

As a matter of fact, gross neglect mast be found Kundu a sum of Hs. 25,000 ou executing 

^^NflJiilpn'rA /vn«« 5 =i. 4 I... ® * P*"® oo**® ^or the amount and depositing 

thing® which a reasonable wo^uld’dlTocTho securities and title deeds in res. 

doing of something which a reasonable man P®®*" 8ome properties amoogst which 
would not do in either case censing unlnlen- ^®re premises Nos. 25 and 26 Joy Kissen 

SguJ'/ncr “ f “.e District of 

absence of care that was requisite under the These premises Will hereafter 

circnmstances. Gross neglect by itself and ^® ^^® Uttarpara property. On 

^art from fraud or misrepresentation would September 1919, Khitipati endorsed 
^a^aufficient ground ^ over the promissory note of 15lh August 

A man cannot refuse to abide bi L LLe^ Mohen- 

qudDCd of hlB wilful aod uDjuatifiable aeslect if • ^ returoed to him some of tbe seou. 

he has armed another person >^i^>®® which he had previously taken. In 

Tahe colours”® wnfS?‘°*i“‘® '”®f® instituted on the 

false colours. Wilful and unjustifiable neglect Original Side of this Court. One was a 
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suit by Mohendra against Kbitipati, and 
the plaintiff on the promissory note dated 
27th August 1919, in 'which Mohendra 
prayed for a money decree against Khiti. 
pati reserving his right to enforce the 
security created by the deposit of the 
title deeds. Pending the suit Mohendra 
on 5th July 1923 executed a deed of 
assignment in favour of the plaintiff. 

It is said that this assignment was in 
respect of the promissory note as well as 
the mortgage. On the strength of this 
assignment the plaintiff got himself trans- 
ferred to the category of plaintiff in the 
aforesaid suit in the place of Mohendra 
and went on with the trial. Later on, 
on 19th July 1923, the plaintiff obtained 
a decree against Kbitipati for Bs. 34 
thousand odd. The other suit was 
by Kbitipati against the plaintiff on the 
basis of the promissory note dated 15tb 
August 1919. Pending the trial of this 
suit, the execution of the decree which 
the plaintiff bad obtained against Khiti- 
pati as aforesaid was stayed. In this 
suit, as appears from para. 9 of the plaint 
in the present suit, the value of the pro- 
perty Ayma Boy Chak which the plain- 
tiff's adoptive mother had purchased 
fromKitipati was found to be Es. 23,800. 
This suit had not been finally disposed of 
at the date when the present suit was 
instituted and it has since then come to 
an end by a decree passed on 17th Feb. 
ruary 1930. On 11th July 1929 the 
plaintiff instituted the present suit. He 
based his claim under the assignment 
dated 5th July 1923 and prayed for a 
decree declaring him entitled to enforce 
the equitable mortgage in Mohendra’s 
favour dated 27th August 1919, in respect 
of which he had become the assignee. 
He sought to enforce that mortgage 
against the properties amongst which 
were the Uttorpara properties, and he 
claimed that the said equitable mortgage 
should be enforced to the extent of the 
amount which would be found due to 
him under the decree he had obtained 
against Kbitipati deducting therefrom the 
amount of the decree which Kbitipati bad 
obtained against him (vide, para. 9 of the 
plaint). Kbitipati was impleaded as defend- 
ant 2 in this suit. Defendant 1 in the 
suit was Kumar Pramatba Nath Boy and 
he was impleaded as defendant for the 
following reason. 

On 20th November 1926 and 17th 
December 1926, Kbitipati and his 


son borrowed Es. 2,300 and Es. 1,200 
from the Bengal Central Bank by depo- 
siting the title deeds of the Uttarpara 
property, the very same title deeds 
which had been deposited by Kbitipati 
with Mohendra on 27th August 1919. On 
17th December 1927, Kbitipati in order 
to pay off the amounts due to the Bengal 
Central Bank on the loans aforesaid exe- 
cuted a simple mortgage bond in favour 
of defendant 1, Kumar Pramatba Nath 
Boy, and the title deeds of the Uttarpara 
property were produced and made over 
to the said defendant 1. On 18th July 
1928, defendant 1 had instituted a suit 
on the said mortgage and on 27tb Septem- 
ber 1928 he bad obtained a final decree 
thereon. It may be mentioned here that 
during the pendency of the present suit, 
the plaintiff obtained an injunction 
restraining the execution of the decree 
which defendant 1 had obtained as 
aforesaid. The contesting defendant in 
the suit was defendant 1. Various defen- 
ces were taken on bis behalf. Amongst 
them the one that was found in bis 
favour was that his mortgage, though later 
in date, was to have priority over the 
equitable mortgage which the plaintiff 
sought to enforce. This defence having 
succeeded, a decree on that basis was 
made by the Court below and from that 
decree the plaintiff has preferred the 
present appeal. So far as the aforesaid 
defence is concerned, the Judge of the 
Court below has dealt with it on a 
view of the law which he has expressed 
in these words : 

The question of postponement raises the ques- 
tion as to whether Kumar Pramatba was 
inauced to advance money to Kbitipati on the 
aecurity of the mortgage property due to gross 
nealect of Dharani Mohan Boy. This provi- 
sion is made in S. 78, Transler of Property 
Act : it is an exception to the general rule 

that a prior mortgage takes precedence over a 

later one. In this case we are not asked to 
decide if the other elements of fraud or 
representations which are similar grounds fo 
postponement do exist. The onus of the issue 
is on the defendant, who asserts the exception 
to the general rule. The question of gross 
neglect is always treated as a question ot laci , 

its determination must depend on 
stances of each case. It is again conceded that 
a slight neglect or carelessness -Joes not suo^ 
stitute the exception for the general law. 
matter of fact gross neglect must be found 

and proved. , , 

So far as the view of the law is con- 
cerned, no exception ^Infcan 

behalf of the appellant, but ^is con en- 
tion is that defendant!, the subsequent 
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mortgagee, haa failed to discharge the 
onus that rests on him m this behait. in 
order to see whether this contention is 
well founded or not we have got to exa- 
mine the facts. The equitable mortgage 
in favour of Mohendra was effected on 
27th August 1919. In the written state- 
ment of defendant 1 it was denied that 
Khitipati had really deposited the title 
deeds with Mohendra or had intended to 
create an equitable mortgage. The Court 
below has overruled this defence and the 
conclusion of the Court below on this 
point has not been challenged before us 
by either party. In fact it is abundantly 
clear that Messrs. B. N. Basu and Co., 
Solicitors for Mohendra, had taken pos- 
session of the title deeds at the time of 
this equitable mortgage. On 14th Septem- 
ber 1919 as appears from a receipt Ex. 
3 (a) purporting to have been granted by 
Mohendra himself the title deeds passed 
from the custody of Messrs. B. A. Basu 
& Co. to Mohendra. This fact also cannot 
be and has not been disputed before us. 
On 9th August 1922 Mohendra instituted 
his suit on the Original Side of this 
Court. It appears from the evidence of 
Mr. J. N. Basu of Messrs B. N. Basu & 
Co., that the title deeds came back to 
the office of Messrs. B. N. Basu & Go., at 
or about the time when Mohendra's suit 
was instituted and thereafter they 
remained there. On 5th July 1923 the 
deed of assignment was executed by 
Mohendra in favour of the plaintiff. This 
deed is not very happily worded but it is 
fairly clear from its terms that the 
assignment which it purported to create 
was in respect of all interests of Mohendra. 
That is to say, not merely in respect of 
his interest in the promissory note on 
which the suit was founded but also of 
his right as mortgagee under the equit- 
able mortgage. The deed contains no 
schedule of documents ; but on this no 
conclusion can be built because in 
English documents it is not customary 
to pot the schedule of the title deeds 
that are made to the person in whose 
favour they are executed. 

The plaintiff’s case is that on 7th July 
1923, Messrs. B. N. Basu & Co., made 
over to his solicitors, Messrs Kally 
Nath Mitter and Sarbadhikary the 
title deeds in question. On this point 
evidence of Mr. J. N. Basu is important. 
It is true that ha had no personal know* 
ledge of the matters relating to the title 
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deeds, but his evidence taken in oonjuno- 
tioQ with a receipt to which reference 
will presently be made leads reasonably 
to the inference that the title deeds were 
as a matter of fact made over to Messrs. 
Kally Nath Mitter and Sarbadhikary as 
Solicitors on behalf of the plaintiff. 
There are certain circumstances to which 
the learned Judge of the Court below 
has adverted and which apparently 
throw some doubt as regards the nature 
of the transaction relating to the granting 
of this receipt. In the first place the 
receipt, as has been deposed to by Mr. 

J. N. Basu, appears in the hand-writing 
of a clerk in his office, but that clerk has 
not been produced for examination. The 
receipt is on a plain piece of paper without 
any printed heading of the name, either 
of the firm of Messrs. B. N. Basu & Co., 
or of Messrs. Kally Nath Mitter and 
Sarbadhikary. There is also the fact 
that the signature of Messrs. Kally Nath 
Mitter and Sarbadhikary as appearing 
on this receipt is somewhat dissimilar to 
the other signatures of the same firm 
that bad to be found in some other docu- 
ments produced in this case. But of this 
last mentioned fact the explanation may 
be that it is not always one partner or 
member of a firm who signs for the firm 
in the docnments. But there is positive 
evidence of Mr. J. N. Basu which is, in 
our opinion, unimpeachable, and which is 
to the effect that the siguature appeariog 
on the receipt is the signature of the firm 
of Messrs. Kally Nath Mitter and Sar- 
badhikary. 

It is true that there is no entry in the 
document delivery book of the firm of 
Messrs. B. N. Basu & Co., as regards the 
making over of these title-deeds. But 
of this, sufficient explanation is to be 
found in the evidence of Mr. J. N. Basu 
himself, and he has said that when deli, 
very takes place outside the office it is 
not entered in the document delivery 
book of the office and he has also said 
that an entry about this matter may be 
found in the day book. This matter was 
not pursued any further or cleared up. 
The onus being in defendant 1, even 
though the circumstances to which we 
have referred are present in the case, we 
are unable to hold that defendant 1 has 
succeeded in establishing that as a matter 
of fact the title-deeds were not taken 
possession of by Messrs. Kally Nath Mitter 
and Sarbadhikary as Solicitors on behalf 
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of the plaintiff, from the firm of Messrs. 
B. N. Basu & Co. This also is the view 
\7hich the learned Subordinate Judge 
has taken. We think he was justified in 
proceeding on this view in considering 
the other questions that arise in this case. 
After 7th July 1923, the nest date on 
which we have any evidence as regards 
the title-deeds, is 20th November 1926, 
on which date Khitipati produced them 
before the Bengal Central Bank in con- 
nesion with the first of the two loans he 
took from them. There is nothing to 
suggest or explain how Khitipati was 
able to get hold of the title-deeds in 
order to enable him to produce them be- 
fore the Bank for the purpose of raising 
the loan. The question is whether de- 
fendant 1 has succeeded in establishing 
that there was gross neglect on the part 
of the plaintiff which made it possible 
for Khitipati to get the title-deeds 
into his possession and utilise them in 
the mortgages that he effected in favour 
of the Bank and of defendant 1. The 
plaintiff's case on the point is to be found 
in para. 8 of the plaint which is in these 
words : 

The said firm of Messrs. Eally Nath Mitter 
and Sarbadbikary was in charge of all docu* 
ments on behalf of the present plaintiff, in* 
eluding the original deed of assignment from 
Moheodra Nath Kundu and the deeds mon^ 
tioned in Sch. "B*’ to this plaint which were 
made over to them by Messrs. B. N. Basu & 
Co.; Messrs. Rally Nath Mitter and Sarbadbi* 
kary did not return the said documents to the 
plaintiff, and in spite of the best endeavour 
made by the present plaintiff's Solicitors, 
Messrs. B. N. Basu Co., has not been able to 
get back the said documents. And the plain** 
tiff suspects some fraud and bad thing in res* 
pect of the said documents. 

The evidence on this point that is to 
be found in the evidence adduced on be- 
half of the plaintiff consists of the testi- 
mony of three witnesses excluding the 
evidence of Mr. J. N. Basu which, as 
already stated, is evidence not given out 
of any personal knowledge on the part 
of Mr. Basu himself. P. W. 3 Gopal 
Chandra Mitter is the Head Clerk of the 
plaintiff. All that he has said is that 
the documents had not been received by 
the plaintiff and that they were not in 
the plaintiff’s jherista. P. W. 6 Suk Lai 
Mukberjee is the plaintiff’s cashier. He 
has said : 

The deed of assignment is not with the plain- 
tiff : I -.ttarly through B. N. Basu & Co., Solioi- 
tore v) plaintiff tried to get that document 
but U K lod. The delay in trying to get back 
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the assignment is due to the fact it was not 
thought urgent as the decree in this suit 
against Khitipati was stayed against execution 
by the latter’s suit against the former for dfIca 
of Ayma Cbak. 

Assuming that the witness wanted to 
speak not merely about the deed of as. 
signment but also the title deeds in 
question, the evidence does not give us 
any indication as what may be the plain- 
tiff's case on the point, namely, as to how 
the title deeds went over from the ens- 
tody of Messrs. Kally Nath Mitter and 
Sarbadhikary to the possession of Khiti. 
pati. The evidence ofP. W. 4, Hridoy 
Krishna Gbose does not take us very far. 
He simply proves that commencing from 
June 1928 enquiries were made by him 
on behalf of the plaintiff in order to find 
out where the title deeds were and in 
order to get them back into his custody 
as solicitor on behalf of the plaintiff. It 
may be stated here that the suit of de- 
fendant 1 on bis mortgage was started 
on l8tb July 1928, that is to say, within 
a very short time after these enquiries 
commenced and it is not unlikely that in 
view of the expected suits themselves, 
enquiries began to be made. A subse- 
queot enquiry no doubt is not a matter 
of much importance but is not wholly 
irrelevant on the question of carelessness 
or otherwise on the part of the plaintiff, 
a question which we are invesbigating for 
the purpose of the present case. We have 
it on the evidence of L. W. 2 Paresh 
Chandra Ghose, Solicitor on behalf of 
deteodant 1, that the firm of Messrs Kally 
Nath Mitter and Sarbadhikary was dis- 
solved sometime in 1923.24 and that 
thereafter the business of the firm was 
taken over by one or other of the two 
firms started separately by the partners, 
one being the firm of Messrs. K. N. Mitter 
and Co., and the other the firm of 
Messrs. Leva Prosad Sarbadhikary. There 
is also evidence to the effect that there 
were successive changes of attorneys on 
the part of the plaintiff, the names of 
the several firms of Solicitors to which 
bis business was entrusted being the 
firms in the order named, namely, K. N. 
Mitter & Co., N. 0. Mandal, D. Chakra- 
varty and lastly B. N. Basu & Co. ^ Whe- 
ther this change of Solicitors was in any 
particular suit in which the plaintiff was 
concerned or in the suits generally to 
which he was connected is a mat er 
which to our mind is not of very gr®®* 
importance. 
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The fact is that these firms succes- 
sively became bis solicitors and from this 
fact it is not an unreasonable inference 
to draw that he was perfectly aware that 
the old firm of Messrs. Rally Nath fitter 
and Sarbadhikary bad dissolved ihe 
plaintiff has not examined himself, ine 
evidence which bis witnesses have pur- 
ported to give is evidence which can by 
no stretch of imagination be taken to 
have been given with the object of putt- 
ing forward a plausible explanation as 
to bow the title deeds came out of the 
possession of bis solicitors to that of 
Kbitipati. It appears from a petition 
dated I7th February, 1931 that Mr. Dwi- 
jendra Nath Mitter, solicitor, who upon 
the evidence, such as it is, appears to 
have been condooting the firm of Messrs. 

K. N. Mitter & Co., after the dissolution 
of the firm of Rally Nath Mitter and 
Sarbadhikary and Sir Deva Prosad Sar- 
badbikary himself were cited as witnes- 
ses on behalf of the plaintiff. But our 
attention has been drawn on behalf of 
defendant 1 to the fact that neither of 
these two gentlemen was served for the 
purpose of getting them before the Court 
to give their evidence. No witness has 
been produced either from the firm of 
Mr. N. C. Mandal or Mr. D. C. Cbakra- 
varty and indeed no other evidence in 
any shape or form has been sought to be 
adduced for the purpose of offering any 
explanation or throwing any light upon 
the question. As matters stand, it will 
have to be taken that after the title 
deeds were taken possession of by Messrs. 
Rally Nath Mitter and Sarbadhikary on 
behalf of the plaintiff and right up to the 
time when defendant I's suit was about 
to be instituted and certainly not earlier 
than June 1928 no attempt was made on 
behalf of the plaintiff to enquire about 
the title deeds or to take any care in res- 
pect of them. 

The question in the oiroumstances is 
whether upon the facts as found by us it 
can be said that the necessary conditions 
of 8. 78, T. P. Act, ITave been fulfilled so 
as to entitle the Court to hold that the 
plaintiff s prior mortgage should be post- 
poned to the subsequent mortgage in 
favour of defendant 1. These are all the 
facts relevant on the question we have to 

■ til on them we have to deter, 
mme whether a case of gross neglect 
within the meaning of S. 78, T.P. Act. has 
been made out or not as against the plain- 
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tiff. A commonsense definition of negli- 
gence which has been adopted in autho- 
rities too numerous to mention is that it^ 
consists in the omitting to do something^ 
which a reasonable person would do or| 
the doing of sometbiog that a reasonable 
person would not do: in either case, 
causing unintentionally, some mischief to 
a third party. To use the well known 
words of Rolfe, B., gross negligence is 
ordinary negligence with a vituperative 
epithet prefixed to it. Gross negligence 
is a relative term and means the absence 
of the care that was requisite under the 
circnmstances. And as Montague Smith, J. 
said in 1 C P 600, affirmed on appeal 
(1868) 3 C P 476 (l), the use of the term 
is only one way of stating that less care 
is required in some oases than in others. 
There are some old English decisions in 
which it was held or at least suggested 
that where title deeds were delivered to 
an equitable mortgagee and afterwards, 
by some unexplained aooident, came back 
into the bands of the mortgagor who 
deposited them with a third party, upon 
the latter lay the onus of showing gross 
negligence on the part of the first Mort- 
gagee, which should not be presumed 
merely from the absence of title deeds. 
In Sir Rash Behari Ghose’s Law of Mort- 
gage, Edo. 5, p. 443, two oases are cited 
on this point: 5 Hare 272, on appeal, 11 
Jur 527 (2), and 3 K & J 617 (3). 
Eoglish decisions, it should be remem- 
bered, are complicated by the distinotion 
that exists between equitable and legal 
estates and the contest between legal and 
equitable euoumbraDoes, matters which 
do not arise under the Indian Law. Apart 
from this, it may also be noted that 3 K 
& J 617 (3) has too often come in for 
adverse oritioism: See e. g., (1872) 7 Ch 
259 (4). 

^ In 6 Hare 272 (2) there was no ques- 
tion of negligence at all; and the decision 
proceeded in the abseooe of a speoifio 
ease against the plaintiff (the prior mort- 
gagee) charging him with acts whereby 
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the mortgagor was enabled to commit 
the fraud; and it was expressly pointed 
out that no circumstaoces were raised or 
stated which, coupled with the fact that 
the title deeds were not with the plain- 
tiff, would deprive the plaintiff of his 
right. In 17 W R 1091 (5), in which 
it was found that by some unexplained 
means a deed which was evidence of title 
had found its way into the hands of the 
mortgagor and the mortgagor bad ntilised 
it for effecting a second mortgage, James, 
V. C. observed : 

Wbat we have then Is that after the deed 
has got Into the possession of the mortgagor, 
the property which was aUo in his possession 
was made the subject o£ an apparently legal 
mortgage. Now, I am of opinion that in the 
absence of any reason why the deed was not 
given up by the mortgagee bat was allowed to 
remain so many years in his possession, the 
deed was given back for the purpose of repre* 
E^ntiog to the world that he was absolutely 
entitled to the propertv. 

3 K i J 617 (3) and 5 Hare 272 (2) 
appear to have been cited in the above 
case. In 4 W N 660 (6), it was held that 
the absence of the deed prima facie shows 
negligence on the part of a person who 
ongbt to hold them. The presumption of 
innocence is an ordinary presumption, 
and if that presumption is applied, it is 
not unreasonable, in the absence of any 
evidence that the mortgagor committed 
theft or some similar offence to assume 
that the mortgagor got possession of the 
title deeds by the permission of one or 
other of the solicitors with whom it may 
have been at the time, and if that sup. 
position be correct, then the case would 
go very near the case of (1864) 2 H M 
242 (7), in which nnder similar circum. 
stances the prior mortgagee was post, 
poned to the subsequent one. On the 
other hand in 26 Ch D 482 (8), Fry, L J 
on an elaborate examination of the autho. 
rities classified them under different 
beads and observed that negligence in the 
sense in which it is understood in Com- 
mon Law, as imparting a duty on the 
part of one person towards another, is not 
a term which can at all be applied to a 
prior mortgagee who owes no duty to 
others bat to himself in having to keep 
the title deeds for his own title and for 

5. Jones v. Rbind, (18C9) 17 W R 1031. 

6. Perrin v. Barbery, 4 W N 660. 

7. Dowle V. Sannders, <1961) 2 H A M 212 — 31 
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snrance Co. v. Whlpp, (1881) 28 Ch D 432= 
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his own security. And in that view he 
held that a prior legal mortgage cannot 
bo postponed to a subsequent equitable 
mortgage on the ground of any mere care- 
lessness or want of prudence on the part 
of the legal mortgagee, but will be so post- 
poned if the legal mortgagee had assisted in 
or connived at the fraud which led to the 
creation of the subsequent equitable estate, 
of which assistance or connivance the 
omission to use ordinary care in en- 
quiring after or keeping the title deeds 
may be sufficient evidence, where such 
conduct cannot otherwise be explained, 
or where the legal mortgagee has made 
the mortgagor bis agent with authority 
to raise money, and the security given for 
raising such money has by misconduct of 
the ageut been represented as the first 
estate 

In 56 Cal 863 (9), Page, J.. (as he then 
was) in an elaborate judgment in which all 
the important decisions baariog on the 
subject were referred to and discussed, has 
pointed out why in dealing with a ques- 
tiou of priority arising under the law in 
this country as contained in S. 78, T. P. 
Act, the decisions of English Courts do 
not afford a reliable guide. It is too late^ 
in the day to contend the gross negleot. 
by itself and apart from fraud and misJ 
represeutatioD would not be a sufficient 
ground for postponement under that seo 1 
tion. Page, J., in the case aforesaid has,' 
in construing the meaning of gross neg- 
lect as used iu the section, adopted the 
principles enunciated by Lord Salbourue 
L. C. in (1872) 8 Ch 155 (lO). at p. 160, 
namely that a man cannot refuse to abide 
by the consequences of his wilful and on- 
justifiable neglect, if by that means bOj 
has armed another person with the power| 
of going into the world under false 
colours. Wilful and unjustifiable negleot is 
certainly something more than mere care- 
lessness or want of prudence. In deter- 
miniog the decree which would satisfy 
the test of grossness a useful guide 
may be to adopt the test enunciated by 
Eve. J.. in (1921) 1 Ch 98 (11). namely: 

It must at least be carelessness of so aggravat- 
ed a nature as to amount to neglect of P'®®*®,' 
tioDs which the ordinarily reasonable manwouw 
have observed and to indicate an attitude oi 
mental indifference to obvions risks. , 
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the plaintiff was guilty of gross neglect, 
if that expression is to be understood m 
the light of the test just referred to. ^e- 
Aides, the essence of the mortgage on the 
basis of which the plaintiff’s claim rests 
is the deposit of the title-deeds with the 
intention of creating a security on the 
(property to which they relate. Much 
greater care, therefore, was necessary on 
the part of the plaintiff in the matter of 
their custody for his own safety and secu- 
rity, and also to avoid the risk of the 
mortgagor being able to represent that 
the property was encumbered merely be- 
cause there was no document about the 
transaction which could be traced by an 
innocent subsequent encumbrancer on 
search. In our judgment, the principle 
on which one should proceed in this case 
is that if the possession of the title deeds 
is an essential part of the earlier encum- 
brancer's security then if he having got 
the title deeds allows them by negligence 
to be again, withont snfficient reason, in 
'the possession of the mortgagor, he will 
be postponed to a subsequent encnm- 
brancer to whom they are delivered. To 
.deprive defendant 1 of the benedts of the 
equitable doctrine contained in S. 78. 
T. P. Act, it has been contended on be- 
half of the appellant that the defen- 
dant 1 was not a bonafide purchaser 
without notice but had notice of the prior 
equitable mortgage. This notice is sought 


Where a person, appointed by the High Court 
as a Receiver of an estate institutes suits on 
behalf of the estate, an authority from the 
High Court to institute the suits may be 
filed by the Receiver at any stage of the suit, 
the authority being required as a question of 
the bona fides of the Receiver. [P 290 C 1] 

(b) Limitation Act (1908), Art. 130— Land- 
lord and tenant— Raiyat holding land of 
estate without payment of rent — Limitation 
against landlord arises only 12 years after 
landlord comes to know that defendants 
possess land without rent. 

As between the ralyats of an est.ato and the 
landlords of an estate, when a laiyat holds land 
of an estate without payment of rent, limitation 
against the landlord would only arise 12 years 
after the landlord has come to know that de- 
fendant possesses the land without payment of 
rent. CP 291 C 1) 

A suit for assessment of rent instituted with- 
in 12 years from the date of the final publica- 
tion of the record of rights recording that the 
tenants have not been, paying rent, but are 
liable to pay the same is therefore not barred 
by limitation when there is nothing to show 
that prior to the final publication of the record 
of rights the proprietor of the estate was aware 
that the tenants were holding land without 
payment of rent: 1861 IF R ActX, R. 82; 40 
Oal 173 and 1922 P 0 272, Re/.; 10 AT I A 
214 (P C) and 1916 Cal 690, Risfinp. [P 291 C 1] 
Alul Chandra Gupta and Nripendra 
Chandra Das — for Appellants. 

Chandra Sekhar Sen and Satis Chan, 
dra Sen — for Respondent. 

Judgment. — These 11 appeals are by 
the defendants in suits for assessment of 


to be attributed to him oonstruotively on 
the supposition that the searches for prior 
.encumbrances that were made on his be- 
half were snfficient, and that if they had 
been more thorough aud careful he could 
have known of the existence of the said 
prior mortgage. (The judgment then dis- 
-cussed the evidence and proceeded). We 
must hold that the attempt to affect defen- 
dant! with constructive notice has failed. 
The result is that, in ourjudgment, the ap- 
peal fails. Itis accordingly dismissed with 
oosts to defendant 1 respondent. 

B.M./R.K. Appeal dismissed. 
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rent on the ground that the defendants 
have been holding the lands without 
payment of rent to the plaintiff land- 
lord. Uany suits of the same nature 
were tried by the trial Court which 
decreed 3 suits ex parte and dismissed 
all the other salts on contest. In 16 
oases the landlord appealed and the Court 
of appeal below dismissed one of the ap. 
peals and decreed the other 15 appeals. 
Ont of those 15 appeals, seoond appeals 
have been hied in this Court in 11 suits. 
The suits which are in appeal to this 
Court are suits 86 to 91, 111 to 114 and 
184 of the trial Court. The same argu- 
meats have been made in all the oases. 
The first point taken by the learned 
Advocate for the appellants is that the 
suits are not maintainable at the inst- 
ance of the plaintiff. The plaintiff is 
the receiver appointed by the High 
Court of the estate in question. It ;is 
urged that he did not file the authority 
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of the Court to institute these suits, and 
without the Court’s authority the plain- 
tiff receiver cannot maintain the suits. 
Upon hearing the learned Advocates on 
both sides it appears that this point of 
maintainability was not raised in the 
trial Court in any of the 11 suits now 
under appeal and no issue as to main- 
tainability was framed in the trial Court. 
In only one of the 19 suits tried by the 
trial Court was the issue of maintaina- 
bility raised, but the trial Court before 
iudgmeut recast the issues and tried the 
issue of maintainability in all the suits. 
The point was only taken in the argu- 
ment in the trial Court and at that time 
on 15th December 1932 the plaintiff re- 
ceiver hied an application to hie the 
authority of the Court, but the autho- 
rity which he hied afterwards was found 
10 be an authority to him as receiver of 
the estate of the ijaradars and not recei- 
ver of the present estate. 

Afterwards, in the appellate Court, the 
receiver rectihed bis mistake and hied an 
authority granted by an order of this 
Court in 1920. That authority was grant- 
ed by Buckland, J., to the Official Ee- 
ceiverof the High Court as receiver of the 
estate in question. It was not granted 
by name to the individual holding the 
position of Official Eeceiver. That autho- 
rity therefore covers the plaintiff who 
was appointed official receiver long after 
1920. In the circumstances the plain- 
tiff had authority to institute the suits. 
Such authority from the Court may be 
filed by the receiver at any stage of the 
suit: the authority being required as a 
question of the bona fides of the receiver. 
The nest point taken by the learned 
Advocate is that the suits are barred by 
limitation. This point was dealt with 
by the trial Judge who held that the de- 
fendants were in possession for nearly a 
century and their possession was open, 
that the property in suit was tanks, and 
the defendants had long held possession 
of them without payment of rent and 
such open enjoyment made their posses- 
sion adverse to the plaintiff. The Court 
of appeal below appears to have commit- 
ted an error. That Court thought that 
the trial Court had not decided the issue, 
but the Court of appeal helow upon the 
facta of the case came to the conclusion 
that no question of limitation properly 
arose in these suits. The facts of theM 
cases are that these tanks are within the 


revenue paying estate of the plaintiff. 
The defendants are all raiyats in the 
estate of the plaintiff and they have been 
for long possessing these tanks of their 
landlord without payment of rent. It 
may be stated that the estate from 1836 
onwards was in the hands of ijaradars. 
It was only in 1931 that the estate came 
into the possession of the official receiver 
of the High Court. 


The learned Advocate for the defen- 
dants has cited the cases of 10 M I A 
214 (1) and 22 C L J 135 (2). Upon 
perusal of those cases it appears that the 
facts of those cases are entirely different 
from the facts of the present suits. The 
learned Advocate for the respoudent has 
quoted the case of (1864) W R Act X 
Buie 82 (3). In that case it was held that 
where A bolds and cnltivates B's land, A 
is by the universal custom of this country 
B's tenant and is bound to pay him fair 
rent. In 40 Cal 173 (4) it was held that 
mere non-payment of rent does not by 
itself constitute adverse possessiou in a 
tenant agaiust his landlord. In 49 I A 
399 (5) the tenants aud their predeces- 
sors had paid no rent since 1839 but the 
lands being within the revenue paying 
estate of the landlord, their Lordships 
held that the burden was on the tenants 
to prove that they were entitled to bold 
them free of rent and that their posses- 
sion was not adverse to the plaintiff so 
as to render the claim for assessment of 
rent barred by limitation. In the pre- 
sent suits the defendants are all raiyats 
of the plaintiff's estate. In course of 
time they took possession of the khas 
tanks of the plaintiff and they held pos- 
session for many years without payment 
of rent. The record of rights were finally 
published on 24th March 1920. It was 
there recorded that these tanks were 
within the estate of the plaintiff, that 
the defendants, tenants of the estat^ 
were possessing these lands as settled 
raiyats of the villages, that they bad been 


Mt. Ohundtabullee Bebia v. Luckhea Debia 
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Cal 590=30 I C 931=22 0 L J 136. 
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Prasana Kumar Mukerji v. Srikanta Bout, 
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1922 P C 272=71 I C 934=49 I A ^ 
Pat 36 (PC). 


1936 


Haripada Roy v. Gopinath Roy 


Calcutta 291 


paying no rent for the same bat were 

liable to payment of rent. 

The suits were instituted on 
March 1933 just within 12 years of the 
final publication of the record of rights. 
lAs between the raiyats of an estate and 
the landlords of an estate, when a raiyat 
bolds land of an estate without payment 
of rent limitation against the landlord 
will only arise 12 years after the land- 
llord has come to know that the defen- 
'dant possesses the land without payment 
of rent. In these cases there is nothing 
to show that before the final publication 
of the record of rights, the proprietor of 
the estate was aware that the defendants 
were holding these tanks without pay- 
ment of rent. These suits are not there- 
fore barred by limitation. In the result 
these appeals are dismissed with one set 
of costs. Leave to appeal under S. 15 
of the Letters Patent is refused. 

r.M./R.K. Appeal dismUsed. 
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Nasim Ali aud Edglet, JJ. 

Haripada Boy — Defendant — Appel- 
lant. 


tion of these palas between these six per- 
sons. Six of these palas out of Laksh- 
man’s 60 palas devolved on Ramgopal by 
gradual succession. After hisdeatbi three 
of these have devolved upon the plain- 
tiffs and the remaining three upon defen- 
dants 2 and 3. Defendant 1 who is the 
direct descendant of Lakshman’s brother 
Nabani in the male line dispossessed the 
plaintiff from these three palas on the 
basis of a gift from Ramgopal. The pala 
of the deity is not transferable to any 
person other than the next heir. The 
material defenoesofdefondantl are these: 
(l) that there is a custom of transfer of 
palas among the male descendants of the 
founder, Rajjadhar Ray, for more than 
hundred years, (2) that defendant 1 being 
the male descendant of the founder the 
transfer by Ramgopal of his share in the 
pala to him is valid and (3) that the 
plaintiff's claim is barred by limitation. 
The trial Court dismissed the suit. Oa 
appeal by the plaintiff to the lower ap- 
pellate Court the learned Judge has re- 
versed the decision of the trial Court and 
has decreed the suit. Heuce this second 
appeal by defendant 1. 

The first point urged by the learned 
ad^ncAta for the annellant is that the 


Gopinath Boy and others — Respon- 
dents. 

Appeal No. 690 of 1934, Decided on 
28th February 1936, from appellate de- 
cree of Sub-Judge, 1st Court, Midnapur, 
D/- SOth November 1933. 

Limitmtion — Right tocbebaittbip — Right to 
office extinguished by 12 years adverse pos- 
sion — Right to turn of worship also ends. 

Where a person is in possession of the ofQce 
olkheShebait which was held by another for 
more than 12 years and adversely to such per* 
BOD, Art. 124, Lim. Act, applies. As the office is 
extingnlshed by adverse possession the tight to 
claim a torn mast share the same fate. 

[P 291 0 2] 

ranchanan Ghose and Eholanath Boy 
—for Appellant. 

Sarat Chandra Janafe— for Respon- 
dents. 

Judgment.— This appeal arises out of 
a snit for declaration of the plaintiff’s title 
to a certain share in the pala or tnrn of 
worship of an idol Sri Iswar Krishna Rai 
Jiu. The plaintiff’s case briefly stated is as 
follows: One Rajjadhar Bay founded this 
deity. The shebaitship of the deity devolv- 
edupon hissix grandsons. Nabani Ghana- 
Bhyam, Lakshman, Pranballav, Basikram 
and Dukhuram. There had been a parti- 


plaintiff’s claim is barred by limitation. 
It is clear from the finding of the trial 
Court that defendant 1 is in posses- 
sion of the office of the Shebait which 
was held by Bamgopal for more than 12 
years before the institution of the pre- 
sent suit. The learned Judge has not re- 
versed this finding of the trial Court. 
The evidence in this case also indicates 
that defendant 1 is in possession of the 
office held by Bamgopal at least from the 
year 1915, adversely to Bamgopal and the 
plaintiff who claims the shebaitship held 
by Bamgopal by hereditary right in ac- 
cordance with theDayabhaga law of suo- 
cession. There cannot be any doubt there- 
fore that Art. 124, Lim. Act, applies to 
this case. The plaintiff’s claim to the 
office of the Shebait is therefore barred 
by limitation (see the case of 27 I A 
69 (l) at p. 76). The right to the pala 
is attached to the office of the Shebait, 
As the right to the office was extinguish- 
ed by adverse possession of the defen- 
dants the right to claim the pala must 
share the same fate. Pla intiff’s suit is 

1 . Gnanasamhanda Pandta Sannadhi v. Vein 
Pandaram, (1900) 23 Mad 271=27 I A 69=7 
Bar 671 PO). i 
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therefore barred by limitation. The re- 
sult therefore is that this appeal is al- 
lowed. The judgment and the decree of 
the lower appellate Court are set aside 
and the decree of the trial Coart is res- 
tored. Parties will bear their own costs 
throughout. 

B.d./r.k. Appeal alloiced. 

A. 1. R. 1936 Calcutta 292 

CUNLIFFE AND HENDERSON, JJ. 

Superintendent and Remembrancer of 
Legal Affairs, Bengal — Petitioner. 

V. 

Jiban Kumar De and oiljers— Opposite 
Parties. 

Criminal Revn. No. 985 of 1935, De- 
cided on 23th February 1936. 

(a) Criminal Trial — Plea of guilty — Infor* 
mal admission as to guilt does not amount 
to formal plea of guilty*— Informal admission 
of guilt in proceedings under S. HO. Crimi* 
nalP. C. ,and similar proceedings does not 
amount to formal plea of guilty. 

A plea of guilty in a critoioal Court can only 
be made in response to a charge made by the 
Court and informal admission as to guilt does 
not amount to a formal plea of guilty and such 
an admission has not the same binding effect 
as a plea of gnilty. It has not the same efiect 
in fact and it has not the same efiect in law. 

tP 293 C 1) 

An admission of guilt in proceedings under 
S. 110, Criminal P. G., or in proceedings of a 
more informal character does not amount to a 
formal plea of guilty. [P 293 0 1] 

(b) Criminal P. C. (1898). Ss. 110, 123— 
Proceedings under S. 1 10— Court should not 
hamper prosecution or defence in any way — 
Proceedings transferred to Sessions Judge — 
Order by Sessions Judge directing that no 
further prosecution witnesses should be esca* 
mined held improper. 

In proceedings under S. 110 and in enquiries 
of a similar kind, neither the prosecution nor 
the defence should be hampered in any way. 
Where the Sessions Judge, on the proceedings 
under S. HO. being transferred to him under 
8. 123. passed an order directing that the plea 
of guilty made by the accused, sboold bo 
cancelled as it appeared that the accused had 
pleaded guilty and refused to cross-examine 
further witnesses by reason of an Impression 
created by the Police Officer conducting the 
investigation that they would be let off easily 
on making a confession and further directed 
that the accused should be allowed to examine 
further defence witnesses if any but ordered 
that no further prosecution witnesses were to 
be examined : 

Held: that the order regarding the cancel- 
lation of the so-called pleas of guilty was rea- 
sonable, as they were really nothing more than 
mere admissions. But the Sessions Judge had 
no right to direct that no further prosecution 

witnesses should be examined. 

CP 293 0 2. P 294 C l] 


Anil Chaiidra Chaudhuri — for Pelii. 
tiouer. 

J. C. Gupta and Amrita Lai 2Iukherjee 
— for Opposite Parties. 

Cunliffe, J. — The petitioners here 
are the Crown. They obtained a rale 
nisi on a number of grounds, of which 
we need only now consider the first two. 
The rule was directed against an order 
passed by the Sessions Judge of Farid- 
pur. The learned Judge was dealing 
with an order made by one of his sob. 
ordinates, if that is the proper espres- 
sion to use, Mr. De who is a Sub-Divi- 
sioual Officer and a First Class Magis. 
trate at Madaripore. 

It became De's duty to preside over an 
inquiry under S. 110, Criminal P. C. 
That is one of the so-called preventive 
sections which deals with the liability in 
time of disturbance of persons implicated 
to execute bonds for good behaviour. The 
state of affairs down in Mr. De's district 
seemed to have been, before this inquiry 
took place, of a somewhat serious uatnre. 
There was apparently a rebellious agita- 
tion going on, people were being terro- 
rised on the one hand and other persons 
were apparently arming themselves. It 
is obvious from Mr. De’s order that liv- 
ing in the midst of scenes like this, be 
appreciated to the full, in fact, one might 
almost say, was obsessed with what was 
going on around him. Having examined 
over 70 witnesses for the prosecution, 
nine of whom were cross-examined, the 
accused were, I imagine, asked to make 
some statement and in the statements 
they made, there appeared to have been 
certain admissions for the purpose of 
notifying the Court that they would 
submit to the giving of security. As a 
result of this inquiry, Mr. De ordered 
each of the accused and they were ten of 
them to execute a bond of Rs. 1,000 ^th 
two sureties each for the same sum bind- 
ing themselves over to be of good be- 
haviour for three years, and the Magis- 
trate added that, considering the nature 
of the evidence against them, thedanger- 
ousness of their character, and the enor- 
mity of their record, the order cannot 
be at all regarded as severe a curious 
piece of self criticism which does not 
often find in this type of order. Ap- 
parently, the securities were not fortu- 
coming and the matter got into the hands 
of the Sessions Judge at Faridpur under 
the provisions of S. 123 of the Code and 
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proper that we should regard the whole 
of the action of the Sessions Judge to 
which exception has been so strongly 
taken on technical grounds by the Crown 
from a fair and reasonable standpoint, i 
think that the learned Judge was of the 
opinion that having regard to the atmos- 
phere which existed in the Madaripur 
District to which I made a brief refe- 
rence at the beginning of my judgment 
with a purpose that the whole conduct 
of these proceedings was perhaps of a 
rather less unimpassioned kind than one 
would usually find in a Court of justice. 

He seems to have suspected too and 
those of us, who have practical expe- 
rienoe in this matter, know that such a 
thing is not impossible that there might 
have taken place a bargain on the part of 
the accused and the Subordinate Police 
Officers with regard to these admissions. 
A Sessions Judge is entitled to take that 
view if be chooses. It is, in my opinion, 
of very great importance that the Judge 
in his position should take this broad 
line and should more specially regard the 
local difficulties both of the accused and 
of the prosecution when they are per- 
haps living in an atmosphere electrio 
with unrest. I think it was reasonable 
that he should have ordered the cancel- 
lation of the so called pleas of guilty 
which, as I have already pointed out, 
were really nothing more than admis- 
sions. I think that the whole of the rest 
of his order was perfectly correct and 
proper, with the exception that 1 con- 
sider that he had no right to direct that 
no further prosecution witnesses should 
be examined. Neither the prosecution 
nor the defence, in enquiries of this kind, 
ought to be hampered in any way. It 
ought to be open to the defence to cross- 
examine these prosecution witnesses if 
they wished to. The reason for this is 
that the learned Judge with his expe- 
rience has referred to the abstention, 
as if it was part of the bargain possibly 
between the authorities and the accused, 
so that the accused should not give fur- 
ther trouble. Therefore, our order on 
this application is that this rule will be 
made absolute to a limited extent. It 
will be on this basis that the learned 
Judge ought not to have directed that no 
further prosecution witnesses should be 
allowed to be examined and 


the learned Judge does not seem to have 
seen very much eye to eye with the oun- 
Divisional Officer. In the course of his 
judgment and at the end of it he says : 

For the present I would only order that as 
the accused refused to cross-esamine wit- 
nesses who deposed against 
pleaded guilty from an idea that they would 
be let of! easily on making a 
since this impression was created in Iheit minds 
undoubtedly by the Subordinate Police Officer 
who was entrusted with the investigating it 
would bo proper forme under S. 123 (3), Oti- 
minal P. C., to direct that the accused should 
be allowed to cross-esamine the prosecution 
witnesses, that their ploa of guilty should ^ 
cancelled and they should be questioned again 
under S. 342, and that. If they want to esamine 
any defence witness, they should be allowed 
to do so. 

The order of the Sessions Judge ter- 
minates in this way : 

After taking down the deposition in tnia 
manner, the S. D. 0. should submit the re- 
cord again to the District Judge for consider- 
ing the evidence on its merits. No further 
prosecution witnesses will, however, be exa- 
mined. The record is accordingly sent back to 
the S. D. 0. for necessary action. 

It is against that order of the Sessions 
Judge that the Crown obtained the rule 
and the first two grounds that we are 
considering may be regarded as prelimi- 
nary grounds which are drafted as fol- 
lows; 

(1) For that the learned Jndge's order direct- 
ing the cancellation of the plea of guilty is 
unauthorised by law ; and (2) for that the 
learned Judge's order directing that no further 
prosecution witness would be allowed to be 
examined is illegal and erroneous. 

As regards the first ground, it seems 
to me that there is a fallacy underlying 
the contentious argument which consists 
of the criticism of the learned Judge’s 
directioD in relation to the plea of guilty 
on the part of the accused persons. In 
.point of fact, and in point of law, this 
Iplea was not a plea of guilty at all. 
Strictly speaking a plea of guilty in a 
criminal Court can only be made in res- 
ponse to a charge made by the Court and 
.an informal admission as to guilt does 
joertainly not amount to a formal plea of 
|guilty and such an admission has not, of 
iCourse, the same binding effect as a plea 
of guilty. It has not the same effect in 
fact and it has not the same effect in 
law. It is quite obvious that an admis- 
sion of guilt in proceedings such as this 
or in proceedings of a more informal 
character could not support, for example. 


example, aUowed to be examined and on that 

btinif sn T and that ground alone his final direction, to which 

.being 80, I think it is only right and I have referred, be altered 
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Henderson, J. — Proceedings were 
drawn up under the provisions of S. 110, 
Criminal P. C., against the opposite 
parties. 70 witnesses were examined for 
the prosecution. None of them was 
cross-examined. The opposite parties 
were then examined under the provisions 
of S. 342, of the Code and, in reply to 
the Questions asked, they made use of the 
Bengali words : 

An order was then made, directing them to 
give security for a period of three years. As 
they were unable to do so, the proceedings 
automatically came before the learned Sessions 
Judge under the provisions of S. 123 and be 
passed an order, the terms of which have been 
set out by my learned brother. 

In my opinion the first ground upon 
which this rule has been supported is 
entirely misconceived. The ground taken 
is that a plea of guilty cannot be with- 
drawn or cancelled. Of course, the 
answer to that technical plea is that 
there never was a plea of guilty, because 
such a thing is unknown in an inquiry 
under Cb. 8 of the Code. I entirely 
agree with my learned brother that a 
plea of guilty means a plea made to a 
regular charge at a trial. S. 117, sub- 
s. (2) specifically lays down that in an 
enquiry under this chapter, no charge 
need be framed, and in fact, no charge 
was framed. The statements made by 
the opposite parties are, therefore, noth- 
ing more than admissions and the posi- 
tion is as follows : When the proceed- 
ings came before the learned Judge, the 
opposite parties made a case to the effect 
that their couduct at the trial was due 
to an inducement made by the investi- 
gating Police Officer ; tb'at they were led 
to suppose that their security would be 
accepted, and although they led no seri- 
ous objection to execute bonds, they 
strongly objected to being given rigorous 
imprisonment for a term of three years. 
Now, there were materials before the 
learned Judge which would certainly 
justify him, if he saw fit to do so, to 
come to the conclusion that there was 
something in this. Indeed, it is difficult 
to explain their behaviour at the trial 
on any other hypothesis. I can find 
nothing in the law to suggest that in 
such circumstances, a Sessions Judge is 
forbidden to direct that the accused per- 
sons should be examined again. Taking 
the view that he did, and it is not for 
us <0 p'iy here whether that view was 
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right or wrong, this order was a 
thoroughly sensible order. 

The second ground appears to me to be 
equally plain. The opposite parties in. 
duced the Judge to accept their conten- 
tion that their conduct was due to an 
inducement and that their admissions 
were, therefore, made under a misappre- 
hension. In such circumstances, they 
asked that they might be allowed to 
re-open the matter. But it is exactly 
the same with the prosecution ; owing 
to the attitude adopted by the opposite 
parties, they did not think it necessary 
to produce all the evidence which they 
bad at their disposal. I entirely agree 
with my learned brother that if the 
matter is to be re-investigated at all, it 
ought to be a proper and complete inves- 
tigatioD. I am bound to say that I find 
it difficult to appreciate why Mr. Gupta 
should have thought it worth his while 
to oppose the rule ou this ground and 
to attempt to shut out evidence which 
was not produced merely because of the 
attitude adopted by bis own clients. I 
accordingly agree that this rule should 
be made absolute to the limited extent 
indicated by my learned brother. 

R.M./r.K. Rule made absolute. 
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CoNLiPPE AND Henderson, JJ. 

Jitendra Nath Gorai — Accused — Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1087 of 1935, De- 
cided on 18tb March 1936. 

Practice — Appeal — Pleader should be 
heard before dismissing appeal summarily. 

Before dismUsing an appeal summarily, a 
Judge ought to give the pleader an opportunity 
of arguing the case. [P 295 0 1] 

Sudhansu Sekhar Mukherjee — for 
Petitioner. 

Henderson, J. — This is a Rule calling 
upon the District Magistrate of the 24- 
Parganas to show cause why an order 
summarily dismissing the petitioners 
appeal should not be set aside. The 
learned Magistrate in reply says that he 
has no causa to show and the Crown 
does not oppose the Rule. The petitione 
filed this appeal through a pleader. After 
hearing the pleader, the learned Jud„e 
thought it necessary to call for the record 
and fixed 24th September. On that date, 
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without giving the pleader an opportB. XcL« eUction of 

Sy of beini heard, he dismissed the „ vice-Cb.ira,an-Tbe.r elect.or. unot.n 

appeal summarily. We Jhe '"‘The mere lact that one of the members baa 

thord Tvas much uso in caiuog found not to be duly qualified does not m* 

record, if the learned Judge are vSnaite “he wiole Sfoctlonlp 298 C 2; P 299 0 11 

prepared to bear the pleader. where it is not shown that the in- 

of opinion that before dismissing the election of » 

Mge sl°ys'Lrh»a'tha'pleader sldl.l-EL'tro'r.r.? 

him to bis chamber at the end of the day ) 138-A — Rr. 1. 26-A, 26 B, 56— 

and asked for a hearing, he would have civIlCouribainojuriedictiontodecidedu- 

been prepared to consider his application. «• to qualification of members of Dis* 

And direct the learned Judge to rehear ^ Court has no jurisdiction to decide a 
it after giving the petitioner's pleader an dispute as to the qualification 
opportunity of being heard. The peti* of the District Board. [P 297 0 1 ; P 299 0 j 
tioner. who is on bail, will surrender to a dispute as to the qualification for 
his bail pending farther orders by the “',‘J^Dis.riotBo.rfU. dispute. 

Sessions Judge. qualifications; and under B. 1-A all disputes 

Cunhfre, J.— I agree. arising under the rules shall bo decided by a 

B D /R.K. Rtile made absolute. Magistrate whoso decision will be final. It Is 

clearly intended by the Legislature that the 
procedure should be a summary one so that 
disputes as to qualification should not be kept 
pending in civil Court. [P 297 C 2; P 298 0 ll 

Dr. Mukherjee and Subodh Chandra 
Sen — for Appellant. 

Dr. Basak, Amarendra Mohan Mitra, 
Atul Chandra Gupta and Dwijendra 
Narain Ghosal — tor Respondents. 
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Dr. Kasiruddin raiuidar—PlaintlEf — 
Appellant. 

V. 

Dr. Mafizuddin Ahmed and others — 
Respondents. 


Appeal No. 949 of 1935, Decided on 
4th March 1936, from appellate decree 
of Sub-Judge, Bogra, D/- 12th April 
1935. 

(a) Bengal Local Self Government Act (3 of 
1885), Si. 9 (2), 138.-A— Rules under S. 138- 
A— R. 59— Persons staying with father in 
residence belonging to him for some months 
in year— No evidence to show that he has 
title to house— He cannot be said to have 
place of residence within meaning of S. 7 of 
Village Local Self Government Act— Such 
person not nominated to vote for joint un* 
divided family— He it not only member of 
-family entitled to voto. 

A person who stays with his father in a resi- 
dence belonging to him tor only some months 
of the year cannot be said to have a residence 
within the meaning of 8. 7, Village-Local 
■Self Government Act, so as to entitle him to 
vote unless there is evidence that he has some 
4ltle to the plaoe of residence; nor can snob 
person be deemed to be the only member of a 
joint family entitled to vote within meaning ol 
8. 7, unless he is nominated to vote on behalf 
■of the family. Such a person not having the 
necessary qualification for a Local Board is not 
qualified to be member of a District Board. 

[P 296 0 2; P 297 0 ll 
(h) Election— Validity of — One member 
aound to be not duly qualified — Whole elec- 


Judgment. — This appeal has arisen 
out of a suit for a deolarafcion that the 
constitution of the present District 
Board of Bogra is illegal and ultra vires; 
that the election of the Chairman was 
illegal and that they are not entitled to 
assume offioeassuoh. The District Board, 
as at present constituted, consists of 18 
members, 12 elected from the two Local 
Boards, namely the East Bogra Local 
Board and the West Bogra Local Board, 
and 6 nominated by the Government. 
Defendants 1 to 7 were the members 
from the West Bogra Local Board, defen- 
dants 8 to 12 from the East Bogra local 
Board, and defendants 13 to 18 are no- 
minated members. Defendants 6 to 7 
are the nominated members of the West 
Bogra Local Board and defendants 1 to 4 
are the elected members. Defendants S 
to 10 are the elected members, and de- 
fendants 11 and 12 are .the nominated 
members of the East Bogra Local Board. 
Defendant 18 is the father of defendant 5. 
The plaintiff is an elected member of the 
West Bogra Local Board and the pro 


296 Calcutta Kasiruddin Taldkdar 

forma respondent who was originally 
plaintiff 2, and was made a pro forma de- 
fendant on his choosing not to proceed 
with the suit, is an elected member of 
the East Bogra Local Board. The plain- 
tiff's case is that defendants 5 and 11 had 
not the residential and other gualiSca- 
tions required by law, and as such they 
were not eligible for election as members 
of the District Board; that by the illegal 
election of defendants 5 and 11 the plain- 
tiff lost his chance of being elected to 
the District Board, and that the elec- 
tion of defendants 5 and 11 having been 
illegal, the election of the other elected 
members and the other office bearers of 
the District Board was illegal and ultra 
vires. 

The contesting defendants pleaded that 
the civil Court had no jurisdiction to 
try the suit, that defendants 5 and 11 
had the necessary qualifications for being 
elected as members of the District Board, 
and that the suit was mala fide and 
brought in collusion with and at the in- 
stance of defendant 3. The trial Court 
dismissed the suit holding that defen- 
dant 5 was qualified for election but that 
defendant 11 was not so qualified as he 
bad not the necessary residential quali- 
fication required by law and that the 
civil Court has no jurisdiction to try the 
suit. The lower appellate Court came to 
the same conclusion as regards qualifica- 
tion of defendants 5 and 11 but held that 
the civil Court had jurisdiction to try 
the suit, and that the present plaintiff 
had no right to challenge the election of 
defendant 11. It therefore dismissed 
the appeal. In this appeal it is urged 
that defendant 5 had not the requisite 
qualification for membership of the Dis. 
trict Board and that as a voter of the 
Local Board the plaintiff was entitled to 
challenge the election of defendant 11. 
Under S. 138.A, Bengal Local Self-Gov- 
ernment Act, it would be lawful for the 
Local Government to make rules consis- 
tent with the Act for any District Board 
for the purpose of determining the quali- 
fications and disqualifications of members. 
On referring to S. 9 (2), of the same Act 
we find that every person who is quali- 
fied to vote at an election of members of 
a Union Board within the area under the 
authority of a Local Board shall be en- 
titled to be a member of the Local Board 
if duly elected thereto. Under E. 59 of 
the Election Eules under the Local Self- 
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Government Act, the only persons quali. 
fied for election as members of the Local 
Board in the district are qualified for 
election as members of the District 
Board. So that rules have, in fact, been 
framed laying down the qualifications of 
members of the District Board. S. 7, 
Village Self-Government Act, lays down 
the qualifications of voters and members 
of the Union Board: 

Every male person of the full age of 21 years 
who. during the year immediately preceding the 
election has paid a sum of not less than one 
rupee as cess under the Cess Act, 1880, in res- 
pect of lands situated wholly or in part in such 
Union or who during the year immediately 
preceding such election has been assessed at 
and paid a sum of not less than one rupee for 
the purpose of the Union rate payable under 
this Act, or who is a member of a joint undivi- 
ded family, which during the year immediately 
preceding the election has paid a sum of not 
less than one rupee as such cess, rate or tax, 
shall be entitled to vote at an election of mem- 
bers of the Union Board. 

By virtue of S. 9 (2), Bengal Local-Self 
Government Act and E. 59, of the Elec- 
tion Eules under that Act, these electors 
are qualified to be members of the Die- 
trict Board. The question then is whe- 
ther defendant 5 and defendant 11 were 
qualified to vote for the election of mem- 
bers of the Union Board under this rule. 
It was found that defendant 11 bad no 
place of residence within the Union and 
be is, therefore, not qualified. As re- 
gards defendant 5, it is urged that be has 
a place of residence within the Union and 
that be is entitled to vote under sub- 
cl. (3) of S. 7. It is also claimed that be 
is entitled to vote under sub-ol. (l), but 
on the facts found be is clearly not so 
entitled. It has been urged on the other 
band that on the facts found he is also 
not entitled to vote under sub-cl. (3) as 
well as owing to the fact that be has no 
place of residence within the Union. He 
claims to have a place of residence at 
Sultanganj within the Union where for 
some months of the year during the mango 
season be lives with his father, defen- 
dant 18. The finding is that this resi- 
dence belongs to his father, that he lives 
in joint family with bis father, and that 
therefore he is entitled to oome in under 
sub-ol. (3). It is clear however that un- 
less there is evidence that he has some 
title to this place of residence, he will 
not be eligible as having a place of resi- 
dence within the Union. It has been found 
that ha and his father both inherited 
shares in the property left by his mother 
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land it is claimed, therefore, that they 
[are members of a joint undivided family. 

The evidence however shows that de- 
fendant 5 is mainly supported by his father 
and that the father has married another 
wife by whom ho has other children and 
that it would be more correct to say that 
they are two members ot a family haviDg 
a joint interest in inherited property 
rather than that they are members of a 
joint undivided family. In any case, 
even if they can be regarded technically 
as members of a joint undivided family, 
the evidence shows that the cess was 
paid not by the joint family but by de- 
fendant 18. and therefore defendant 5 
was clearly not qualified under this rule. 
It is doubtful also whether he comes 
under the proviso which states that only 
one member of a joint undivided family 
is entitled to vote. It is true that defen- 
dant 18 asked that his son. defendant 5, 
should be allowed to vote in his place. 
But it is questionable whether he can be 
said to have been nominated to vote on 
behalf of a joint family. But both on 
the ground that he possessed no place of 
residence within the Union and that he 
was not a member of a joint undivided 
family which paid more than one rupee 
as cess during the year immediately pre- 
ceding the election, it is clear that de- 
fendant fi had not the necessary qualifi- 
cation to vote for the election of the 
members. Therefore, he is not qualified 
to be a member of the District Board. 
|The other point that remains to be de- 
cided is whether the civil Court had 
Ijurisdiotion to decide the dispute as to 
(the qualifications of the members of the 
I District Board. In this connection the 
relevant rules are first of all B. 1-A of 
the Election Buies under the Local Self- 
Government Act which states: 

All disputes arisiug uuder these tales other 
than objections under Rr. 15 and 42 shall be 
decided by the Magistrate of the District and his 
decision shall be final, 

Buie 21 says: 

Every person whose name does not appear In 
the register of voters and who claims to vote 
may at least, six weeks before the date fixed for 
the election, apply in writing to the Magistrate 
of the District or to such other officers as the 
Magistrate of the district may appoint in this 
behalf stating distinctly the grounds of his ap- 
plieatioo to have hia came inserted in the 
register or substituted for any name in the 
register, 

namely in the tegister of the eieotious, 
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for members of the Local Board: and 
S 25 Says* 

Any person whose name is in tbo tegister and 

who considers that any name appearing m the 
register ought to be omitted, may, at least six 

weeks before the date fixed for the olectiou, 
apply in writing to the Magistrate of tbo dis- 
trict or to such other officer as the Magistrate 
of the district may appoint in this behalf, stat- 
ing distinctly the grounds oi bis application to 
have such name omitted. 

Buie 26-B says: , t, « 

Every application made under R. 24 ot 25 
shall be duly considered by the Magistrate of 
the district, or such other officer as may be ap- 
pointed by him in this behalf on the date fixed 
under R. 26-A and the decision ol tbo Magis- 
trate of the District ot of the officer so appoint- 
ed, as the case may be, shall be fiual. 

Buie 56 says: 

The names of the persons elected to servo on 
the District Board shall be forwarded without 
delay to the Magistrate of the District, who 
shall ascertain if they are duly qualified and 
are williog to serve. 

Eula 57 says: . ^ 

I! any persoo having bacD cloctad, dechoad 
to take office or be found not to be duly quali- 
fied, the unsuccessful candidate, if any, who 
received the largest number of votes, shall be 
declared to be duly elected. If there is uo un- 
successful candidate, a fresh election shall be 
held to fill the vacancy thus created. 

Buie 59 referred to before states: 

Only persons qualified for election as mem- 
bers of a Local Board in the district are quali- 
fied for election as members of the District 
Board. 

It seems to me that under B. 56, 
it is for the Magistrate to ascertain 
whether the persons elected to serve 
on the District Board are duly quali- 
fied or not and it is also the District 
Magistrate who, at an earlier stage under 
B. 26- A, is entitled to'deoide whether any 
person who claimed the right of voting 
for the Local Board had or had not that 
right. Under B. 26-B it is clear that 
the decision of the Magistrate on such 
claims is final. Any one oau claim to 
have the necessary qualification and it 
is open to any one to dispute the 
qualification of any person who claims 
to have the necessary qualification and 
has been elected; both can apply to 
the Magistrate whose duty it is to as. 
certain who is duly qualified, and under 
B. 1-A all disputes arising under the 
rules shall be decided by the Magistrate 
and his decision is to be final. It is 
pged on behalf of the appellant that this 
is not a dispute arising under the rules. 
But any dispute as to the qualifioation 
for membership of the District Board ap- 
pears to be a dispute under the rules 
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which lay down the qualifications. It 
was clearly intended by the legislature 
that the procedure should be a summary 
one so that disputes as to qualifications 
for membership and as to election should 
not be kept pending in the civil Court. 
In support of the appellant's claim that 
the civil Court has jurisdiction, the case 
in 14 Pat 24 (l) has been referred to. 
That case was decided with reference to 
E. 68 of the rules framed by the Bihar 
and Orissa Governmenet under their 
Local Self-Government Act which states 
that all disputesarising under these rules 
in regard to any matter other than a 
matter the decision of which by any 

authority is declared by these rules to 
be final, shall be decided by the District 
Magistrate whose decision shall be final.” 

In that case it was held that the deci- 
sion of the Returning Officer as to thevali- 
dity of a ballot paper being made final by 
the rules, the District Magistrate bad no 
power to decide that dispute and, there- 
fore, that E. 63 did not bar the jurisdic- 
tion of the civil Court to entertain the 
suit. So that that case is no authority 
for holding that in a case with reference 
to the rules framed under the Bengal Local 
Self Govt. Act the civil Court had juris- 
diction. However, the argument in favour 
of the appellants is based on the refer- 
enco made in that case to S. 138, Bihar 
and Orissa Local Self-Government .Act of 
18Bo which is in terms similar to the 
Bengal Local Self-Government .Act with 
regard to which it was held that it was 
the intention of the legislature that an 
election tribunal should be set up by the 
Local Government for deciding all disputes 
relating to elections upon petitions to 
have an election declared invalid for any 
reason such as, for example, such irre- 
gularity in the conduct of the election as 
has materially affected the result thereof, 
or upon such general grounds as whole- 
sale bribery or public disorder which pre- 
vontod the voters from exercising their 
franchise, and that the District Magis- 
trate does not constitute the election 
tribunal to decide alldisputes us contem- 
plated by S. 138; his authority is limited 
to deciding any dispute relating to the 
procedure of the election save and except 
such disputes as are to bo decided by the 
Presiding Onicer or the Returning Officer 

1. rinchmi Chand Buchautl v. Ram Pratap 
Cboudhury, 1034 Pat G70=152 10 805=15 
P L T 023=14 Pat 24 (P B). 


and that where the tribunal so contem- 
plated by the legislature has never been 
brought into existence, the subject has 
the right to proceed in the ordinary civil 
Courts unless and until the legislature 
carries out its duty of appointing a spe- 
cial tribunal. 

It may be that under S. 138 it was the 
intention of the Local Government to sat 
up a tribunal for determining disputes 
other than those provided for in the 
rules already in existence or the rules 
which have since been framed, but in the 
case of the qualifications and disqulifica- 
tions of members of the District Board 
inasmuch as rules bad already been 
framed laying down the qualifications and 
stating that the Magistrate of the Dis- 
tricb was to decide who was qualified, it is 
not clear why the Local Government 
should have contemplated the establish- 
ing any special tribunal to decide such 
matters. The rules have already deter- 
mined the qualifications of the roembersof 
the District Board and as regards dis- 
putes arising under these rules, it has been 
laid down that the decision of the Dis- 
trict Magistrate shall be final, so that, in 
my opinion, if the Local Government bad 
the idea of establishing the tribunal, it 
must have been with reference to other 
disputes than those already provided for 
in the rules. The Patna case is only 
authority for the special case which was 
then decided with reference to the rules 
of the Bihar and Orissa Government. The 
finding of the appellate Court, that the 
plaintifl had no right to dispute thequali- 
fi cation of defendant 11, has been attacked 
on the ground that the plaintiff bad the 
right of a voter, i. e., as a member of a 
Local Board in thedistriot, he was entitled 
to vote for the members of the Distriot 
Board and, therefore, he was entitled to 
dispute the election of defendant 11. But 
in the plaint bis right of action was based 
only on the fact that he lost his chanoe 
of being elected in the Distriot Board 
owing to the illegal election of defendants 
5 and 11. But it is clear that the eleotioD, 
of defendant 11 from the Local Board of 
East Bogra in no way affected the 
tiff's chance of election from the West 
Bogra Local Board. It was only 
the West Bogra Local Board ho could M 
elected and. therefore, his election wM 
not in any way influenced by any 
election of defendant 11 from the East 
Bogra Local Board. It ia. however, con- 
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dispossession ITnnoi 
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tended DOW thttfi in any case as a voter for 
the election or even as a ratepayer be 
was entitled to 

defendant 11. But even if he be to 
be entitled to dispute ® 

fendant 11 it would not follow that the 

whole election was illegal. R. 57 of the 

Election Rules states that : inn to 

If any person having been elected, decline to 

take office^ or be found not to be duly qualified. 

the unsuccessful candidate, ®°,Vh«^/Jlared to 

the largest number of votes, shall 

be duly elected. If there is 

candidate, a fresh election shall be held to fill 

Ibd vacancy thus cwfttod. 

But the fact that one of the members 
has been found not to be duly qualified 
would not invalidate the whola election: 
and. as regards the election of the Chair- 
man and the Vice-Chairman, in this case it 
has not been shown that the invalid elec- 
tion of defendant 5 or 11 has in any way 
affected the election of the Chairman or 
the Vice-Chairman. So that there seems 
to be no foundation for the plaintiff s 
claim for a declaration that the whole 
election or the election of the Chairman 
or Vice-Chairman is invalid. However, 
on the general ground that the civil Court 
has no jurisdiction this appeal is dismissed 
with coats. Leave to appeal under S. 15 
of the Letters Patent is prayed for and is 
rejected. 

r.m./b.K. Appeal dismissed. 

A. I. R. 1936 Calcutta 299 
Nasim Ali and Henderson, JJ. 
Sheikh Alam and others — Plaintiffs — 
Appellants. 

v. 

Atv,l Chandra Boy and others — Res- 
pondents. 

Appeal No. 317 of 1933, Decided on 
20th Augnst 1935, from appellate decree 
of Sub-Judge, 4th Court, Mymensingh, 
D/- 29bh June 1932. 


about through the process of the Court cauo 
take away the case from the operation of Art. o. 
because the responsibility for 
ie on the landlord who resorts to the 

of the Court as a mode of ®®®‘=Vo®<.nn r il 
1037 Cal 4S8, Acf. on. tP 300 C IJ 

(c) Bengal Tenancy Act (1885), Scb. . 

Arte 3— Suit for possession by usufructuary 
mortgagee wrongfully dispossessed gov* 
erned by Art. 3. 

Usufructuary mortgagees who have been dis- 
possessed by the landlord have ft 
to an end to the trespass by the landlord by 
bringing a suit for ejectment witbm the time 
prescribed by law and such a suit is ^ 

by Art. 3. _ l-P : 

Basak, Gopal Chandra Das and Bhut9,n o 

Mohan Saha— tor Appellants. | « 

Bamendra Mohan Mujumdar Rt By. a 
Registrar— for Respondents. 2 •* T 

Nasim Ali, J.— This appeal ati^s o^t« 
of a suit for possession. The trialr^oUrt-' 
decreed the suit. On appeal the leartfbdo 
Judge has affirmed the finding of Jeg 
trial Court on the question of plaintffis ;; 
title. He has, however, dismissed the 
suit on the ground that it is barred by 
limitation under Art. 3, Sch. 3, Ben. Ten. 
Act. Hence this second appeal by the 
plaintiffs. 

The only point for determination in 
this appeal is whether the suit is barred 
by special limitation. The facts which 
are material in this connexion are these : 

The disputed lands appertain bo the 
oocnpanoy holding of one Meajan under 
defendants 1 to 5 and some other persons. 
Meajan died leaving behind a widow 
Jokarjan, a son Tukani and three daught- 
ers Matijan, Rabjan and Mamjan. Plain- 
tiffs 1 to 5 and 9 to IS claim title to the 
disputed lands on the basis of certain 
usufructuary mortgages executed by Me- 
ajan and after bis death by Tukani. The 
other plaintiffs are Rabjan, Mamjan and 
the husband of the deceased Matijan. 
Dafnnda.nta 1 fcn Ft. whn are oo-sharer 


(ft) Bengal Tenancy Ack (1885), Sch. 3, 
Art. 3 — “DUpotteoion.” 

"Dispossession” in Art. 3, Sch. 3 o£ the Act 
means dispossession by landlord. [P 300 0 Ij 
(b) Bengal Tenancy Act (1885), Sch. 3, 
Art. 3— Suit to recover potsetsian by tenant 
wrongfully dispossessed ie governed by 
Art. 3 even though dispossession is brought 
-about through process of Court. 

The provisions of Art. 3 are attracted if the 
raiyat wants to recover possession by a salt 
■ftom his landlord who has wrongfally diapos- 
■sessed him from his holding. The reason or 
<ezoQ8e given or supposed to be given by the 
landlord lot dispossessing the raiyat has no 
tearing on the enactment. The mere fact that 


landlords of the holding purchased the 
right, title and interest of Tukani’s heirs 
in execution of a money decree on 8th 
August 1922, and took delivery of pos- 
session through Court under 0. 21, R. 95, 
Civil P. C., on 5th February 1923. On 
29th May 1923 a proceeding under S. 145, 
Criminal P. C., was started, and by an 
order of the Criminal Court passed on 
9th November 1923 defendants 1 to 5 
were declared to be in possession. After 
this one of the defendants brought a cri- 
minal case under S. 426, T. P. C., against 
the plaintiff Anam who was in possession 
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of the disputed lands on behalf of all the 
plaintiffs. This ease was compromised 
on 4th April 1924. In the petition of 
compromise it was admitted hy Anam 
that the lands were in possession of de- 
fendants 1 to 5. The present snit was 
instituted on 26th February 1926. 

It is therefore clear that the present 
suit was not commenced within two years 
from the date of the dispossession of the 
plaintiffs from the disputed lands by de- 
fendants 1 to 5. Defendants 1 to 5 are 
admittedly co-sharer landlords. ** Dis- 
possession” in Art. 3, Sch. 3, Ben. Ten. 
Act, means dispossession by landlord. The 
fact that defendants 1 to 5 dispossessed 
the plaintiffs as auction-purchasers can- 
not take the case from the operation of 
Art. 8 inasmuch as it would not be rea. 
sonable to add to Col. 3, net merely 
the words “ by the defendants,” not 
merely the words by the landlord, but 
the words "by the landlord as such” : see 
31 C W N 634 (l). The provisions of 
Art. 3 are attracted if the raiyat wants 
to recover possession by a snit from his 
jlandlord who has wrongfully dispossessed 
ihim from his bolding. The reason or 
excuse given or supposed to be given by 
|the landlord for dispossessing the raiyat 
.has no bearing on the enactment. Again 
|the mere fact that the dispossession of 
|the plaintiffs is brought about through 
[the process of the Court cannot take 
away the case from the operation of 
Art. 3 because the responsibility for the 
dispossession is on the landlord who re- 
sorts to the process of the Court as a 
mode of effecting ouster. See the obser- 
vations of Page, J., and Bankin, C. J., in 
the case cited above. 

The usufructuary mortgagees are also 
|hit by Art. 3 inasmuch as they were in 
possession at the time of the disposses- 
sion and therefore they bad a right to 
'put an end to the trespass by the land- 
lord by bringing a suit for ejectment 
within the time prescribed by law. The 
learned Judge was therefore right in 
holding that the suit is barred by limita- 
ition. The appeal is therefore dismissed. 
The cross-objections are not pressed and 
are dismissed without costs. 

Henderson, J. — I agree. 

k.s./b.K. Appeal dismissed. 

1. Saf ‘-h Chandra v. Hashem All Kazi, 1927 Cal 

AF?.i=103 I C 124=54 Cal 45C=81 OWN 634. 
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GuHA .iND KHUNDKAR, JJ. 

Alahim Chandra Guha Deb Barman— 
Plaintiff— Appellant. 

V. 

Secy, of State — Defendant 1 and others 
— Bespondents. 

Appeal No. 95 of 1932, Decided on 19th 
June 1935, from original decree of Bub- 
Judge, First Court, Chittagong, D/- 18th 
December 1931. 

(a) Bengal Tenancy Act (1885), Ss. 104-J' 
and Hl-A — Re-opening of area and rent 
settled by Revenue Officers— Plaintiff mutt 
proceed under S. 104-J and not by declara- 
tion under S. 1 1 1-A. 

Where the main reliefs prayed for, relates to 
the question of area of the tenancy and to the 
question whether the rent payable by the ten- 
ant is liable to enhancement or not, it is incum- 
bent upon the plaintiff to proceed under S.lOl-X 
if he wants to have the question of area decided 
and to have the question of rent settled by 
Revenue OfGcers re*opened, and this cannot be 
allowed to be done by an indirect method of 
having a declaration under S. Ill -A. The civil 
Court would not be justified in granting a dis- 
cretionary relief by way of declarations, if the 
remedy by way of consequential relief is un- 
questionably barred, and which consequential 
relief is the ultimate object of the relief prayed 
by way of simple declarations. [P SOI 0 1, 2] 

(b) Bengal Tenancy Act (1885), S. 104-J— 
Enhancement of rent— Progressive rent for 
certain number of years— Maximum rent to 
be in force for fixed period— No rent fixed' 
after existing settlement— On revision of 
settlement, rent can be enhanced. 

There was progressive rent for a certain 
number of years, and a maximum rent was 
mentioned which was to be in force for the last 
five years of the period of the existing settle- 
ment and there was no mention about the rent 
to be paid after the period of that settlement: 

Held: that when there was the occasion for a 
revision of settlement, there could be no bar to 
the rent being enhanced and the rent was not 
fixed in perpetuity; 1927 P C 20, Be/. 

[P 301 C 2; P 302 0 U 

Bejoy Kumar Bhatlacharjee, Nagendra 
Nath Bose and Tarakeswar Nath Mitra 
— for Appellant. 

Bijan Kumar Mukherjee — for Bespoo- 
dents. 

Judgment. — The plaintiff-appellant in 
this appeal instituted the suit in whiclt 
this appeal has arisen, prayed for a decla- 
ration that a raiyati jama held by bun 
which was the subject of the litigation 
comprised an area of 117 drones odd oi 
land and that the Eecord of Eights as 
prepared in the last revisional survey w*® 
incorrect and inaccurate; the mam 
sought by the plaintiff in the suit was for 
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a declaration that rent in respect of the 
raiyati holding was not liable to enhance- 
ment. The Secretary of State for India m 
Council was made a defendant m the suit, 
and the claim, as made in the smt, was 
contested by him. On the pleadings of 
the parties, one of the issues raised in the 
case related to the question whether the 
suit as instituted was barred by the pro- 
visions contamed in S. 104*Ji Ben. Ten, 
Act. On this part of the case, the plain- 
tiff asserted that the suit was clearly 
maintainable in view of the provisions 
contained in S. 111-A. Ben. Ten. Act. and 
that the plaintiff was entitled to have 
the declaration prayed for. irrespective of 
S. 104-J. The scope of the suit, as indi- 
cated by the plaint filed in the case, re- 
gard being specially had to the nature of 
the relief claimed, has to be primarily 
looked at for the purpose of arriving at a 
conclusion on the point thus raised. In 
our opinion there can be no doubt that 
the question raised by the plaintiff in the 
suit, related to matters specifically enu- 
merated in Cls. (d) and (e), sub-s. (3), 
S. 104.A, Ben. Ten. Act; and the general 
provisions contained in the last paragraph 
of S. 111-A, could not be invoked for the 
purpose of nullifying the effect of Section 
104-H read with S. 104-J of the Act. 
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declarations. In the above view of the 
case we are clearly of opinion that the 
learned Judge in the Court below was 
right in holding that the suit as instituted 
was not maintainable, regard being had 
to the provisions contained in S. 104-J, 
Ben. Ten. Act. 

The trial Court has decided the ques- 
tion raised before it on the merits, and 
we proceed to give our decision on the 
points raised in support of the appeal, so 
far as the merits of the case were con- 
cerned. In the first place, the question 
of area as raised in the suit, could not 
possibly be decided on the materials be- 
fore the Court. The plaintiff-appellant 
laid the blame at the door of the contest- 
ing defendant in the suit, as papers called 
for from the Secretary of State for India 
in Council were not produced in Court. 
We are unable to hold on the materials, 
that it was not possible for the plaintiff 
to place on record materials for the pur- 
pose of determining the question of area 
of the tenancy as raised by him. The 
lands comprised in the plaintiff's tenancy 
were not pointed out to the Bevenue 
Officers at the time when revisional 
settlement was in progress; and the plain- 
tiff was unable to specify the lands which 
had been omitted from bis tenancy. In 


The declarations prayed for in the suit 
related to matters specifically referred 
to'in the Act in regard to which there 
was no right of suit unless the pro- 
visions of the law made in that behalf 
were complied with, which provisions 
involved the question of limitation. The 
main reliefs prayed for related to the 
question of area of the tenancy and to 
the question whether the rent payable by 
the tenant was liable to enhancement or 
not. It was incumbent upon the plain- 
tiff to proceed under S. 104.J, Ben. Ten. 
Act, if he wanted to have the question of 
area decided, and to have the question of 
rent settled by the Bevenue Officers re- 
opened. What was not attempted to be 
done by having recourse to the specific 
provisions laid down bylaw could not be 
allowed to be done by an indirect method 
of having a declaration under S. 111-A 
Ben. Ten. Act. The civil Court would 
Qot be justified in granting a discretion- 
ary relief by way of declarations, if the 
remedy by way of consequential relief 
was unquestionably barred, and which 
consequential relief was the ultimate oh- 
jeot of the relief prayed by way of simple 


these circumstances, on the materials be- 
fore os, the declaration relating to the 
area comprised in the plaintiff's tenancy 
could possibly be granted to him. The 
main controversy in the case centred 
round the question whether the rent pay- 
able by the plaintiff was liable to en- 
hanoement or not. The position must.be 
recognized that the landlord had the 


right to enhance rent 'payable in respect 
of a tenancy, unless he was debarred from 
doing so. 

The question to be considered on this 
part of the case was whether the entry in 
settlement records on which very strong 
reliance was placed on the side of the 
plaintiff-appellant could lead to the con- 
clusion that the landlord had abandoned 
his right to enhancement : see 64 I A 
48 (l). There was nothing on the record 
which could lead to the inference that 
the rent payable by the plaintiff was not 
liable to enhancement. There was pro- 
gressive rent for a certain number of 
years, and a maximum r ent was men- 

1. KrUhnendra Nath Sarkat v. Kuaum Kamlui 
Debi. 1927 P 0 90=100' I 0 93=61 1 A?3= 
64 Cal 166 (POl. 
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Itioned which was to be in force for the 
last live years of the period of the exist- 
ing settlement. There was no mention 
about the rent to be paid after the period 
of that settlement ; and when there was 
jtbe occasion for a revision of settlement, 
there could be no bar to the rent being 
enhanced as was done by the Revenue 
^Officers. The trial Court has on the 
materials on the record rightly held that 
there was nothing tangible to show that 
the rent was fixed in perpetuity or that 
it could be so fixed in respect of lands 
situate in a temporarily settled area. 
Beliance was placed in support of the ap- 
peal on statements contained in a com- 
promise petition filed in Court by some 
of the co-sharer landlords, that the plain- 
tiff was a kaimi mokarari tenant. The 
statement contained in Bx. 9 (d) in the 
case was not a statement by the entire 
body of landlords, and any statement of 
that kind, even though made by all the 
landlords concerned, could not bind the 
revenue authorities, in the matter of 
settlement of fair and equitable rent 
under S. 104, Ben. Ten. Act. The plain- 
tiff was recorded as settled raiyat, and 
not as a raiyat at a fixed rate ; the fact 
that be was a settled raiyat did not im- 
ply that the rent payable by him could 
not be enhanced. 

The conclusion arrived at by us lead 
to the result that the decision of the trial 
Court has to be affirmed. In our judg- 
ment there can hardly be any doubt that 
the real object of suit as instituted was 
to get reliefs which could not be granted 
in view of the specific provisions con- 
tained in S. 104-H and S. 104. J, Ben. 
Ten. Act. The plaintiff cannot be allowed 
to have a declaration the ulterior object 
of which is to have a revision of the 
fair rent settled in respect of his ten- 
ancy, by invoking the aid of S. lll-.-^, 
Ben. Ten. .^ct. Furthermore, on the 
merits, as indicated above, the plaintiff 
has not established his right to any of 
the declarations prayed for in the suit. 
The appeal is dismissed with costs ; the 
bearing fee is assessed at three gold 
mohurs. The cross-objections are not 
pressed and are dismissed. We make no 
order as to costs in the cross-objections. 

B.S./R.K. Appeal dismisstd. 


A. I. R. 1936 Clacutta 302 

Jack, J. 

yjahin Chandra Roy and another — De- 
fendants — Appellants. 

V. 

Rajendra Kumar Nag Choudhury and 
others — Plaintiffs — Respondents. 


Appeal No. 196 of 1934, Decided on 
4th March 1936, against decree of Sub- 
Judge, 2Dd Court, Sylhet, D/- 22nd 
August 1933. 

Evidence Act (1872), S. 91 — Terms of 
kabuliyat clearly showing a contract by 
lessor to give khas possession — It is not open 
for lessor to give evidence to prove any 
other arrangement under S. 91. 

Where it is cleat from the terms of the 
kabuliyat that the contract was that the lessee 
would get khas possession of the lands and in 
the circumstances, the oral evidence to show 
that there was any other arrangement between 
the parties is not admissible under S. 91. 

[P 804 0 1] 

Nripendra Chandra Das — for Appel- 
lants. 

Nuruddin Ahmed and Amiruddin 
Ahmed — for Respondents. 

Judgment. — This appeal has arisen 
out of a suit for recovery of rent for the 
years 1334 to 1338 at the rate of Rs. 16 
per annum on the basis of a registered 
kabuliyat together with damages at the 
rate of 25 per cent on the rent due. The 
suit was contested on the ground that 
the plaintiffs bad not put the defendants 
into possession of the land which was 
leased to them, and that the plaintiffs 
were not the sole landlords having only 
an eight annas share, a fact which was 
concealed from the defendants at the 
time when the kabuliyat was executed. 
The trial Court dismissed the suit on the 
ground that the defendants had not been 
put into possession of the land. On 
appeal, the learned District Judge decreed 
the suit. The kabuliyat on which the 
suit is based states that the holding m 

question which was described therein as 
“owned and possessed by me, namely, the 
lessor, is mourashi right" and the lessee 


[. having applied for taking a permanent 
ini settlement and you having “8«e“ ^ 
mt the same. I, do hereby take from you thi 
tmanent Moknrari Patni Patta to the follow 
\ effect. 

The deed continues : . 

We have been owners poesessing ‘he aforesa^tf 
id with other lands since the time of o« 
ceetors In Maliki right. Your having appUjd 
: taking a permanent Patni 

ircsaid land: we have agreed to grant your 


1936 


NABIN Chandka V. Eajendba Kumar (Jack. J.) Calcutta 303 

. ,.r,A rcfl iiAvine received in cash to-day hand, it is contopded that under S. 91, 
ft?ra*you Rs. 225 as Nazarana in respect of the Evidence Act, oral and other evidence 13 
4 ^ Kedars of land described in the not admissible. Under S. 91 ^Yben the 

below and after having accepted the babuiiya* ^ contract have been reduced to 

executed by you grant this permanent patta ^ document, no evidence shall 

,, be given to prove the terms of the coo. 

You shall be entitled to own and possess the tract, grant or other disposition of pro 
aforesaid patni right and sball be entitled to pQjty except the document itself. Oo the 
make gifts, sales, grant J®®*®" ®nd make aU g 2 _ Evidence Act, 

lives antecessors iriest shail beentitled the existence of any separate oral agree- 
to own and possess the patni by exercising all ment as to any matter on which a 
sorts of rights such as rights of digging ditches document is silent, and which is not in- 
and pools- consistent with its terms may be proved. 

It is argued that, in this case, since 
"prom' this it is clear that the inten. the document is silent as to whether the 
tion was that the lessee should get khas lessor was to put the lessee into posses- 
possession. Ordinarily, in such a case if sion. oral evidence is admissible to show 
the landlord fails to put the lessee into that there was no such agreement. How- 
possession be will not be entitled to re- ever, although it is not expressly stated 
cover rent. The learned Judge, however, that the lessor will; put the lessee into 
holds that this case stands on a different possession, that this was understood is 
footing: in the first place, because the quite clear from the terms of the doou- 
kabuliyat is silent on the fact that the ment. The document states that the 
lessor will have to put the lessee in pos- lessee would be entitled to own and pos- 
session of the lands demised to the latter; sess the pntni by exercising all sorts of 
and secondly, because it is the specific rights, such as rights of digging ditches 
case of the plaintiffs that defendant 1, and pools, constmoting pucoa houses and 
who was eager to have the disputed lands pucca walls and by cutting the trees and 
in connection with bis business, took by burniog bricks. It is thus clear that 
settlement of the lands knowing foil well the intention was that the lessee will he 


that they were in the occopation of cer- 
tain tenants of the plaintiffs and that be 
agreed to manage matters somehow with 
regard to getting kbas possession of the 
lands leased out to him. He points ont 
that the defendants who had their brick- 
fields and other lands in the vicinity and 
who were actually conversant with the 
nature of the lands in suit would have 
surely insisted on the insertion of a clause 
relating to the delivery of possession of 
the lands to them by the plaintiff in the 
kabuliyat, had the plaintiffs actually 
agreed to put them in possession of the 
lands. He says that the absence of such 
a clause, together with the subsequent 
conduct of defendant 1 in taking steps to 
get possession of certain portions of the 
lands even after expenditure of money, 
lends support to the plaintiffs’ story that 
defendant 1 who was very eager to have 
the lands in suit undertook to manage 
matters somehow regarding his khas pos- 
session of the lands in suit. He re- 
ferred to some evidence, with regard to 
this kabuliyat, of one Jogendra Nath 
Guha to the effect that this was agreed 
between the parties at the time of the 
execution of the kabuliyat. On the other 


entitled to have khas possession and, in 
the circumstances, 1 think that S. 92^ 
Evidence Act, can have no application. 

For the appellant the case in 59 1 A 
29 (1), has been referred to. There it was 
held by their Lordships of the Privy 
Council that where the tenant denies 
that be ever got possession of the land it 
is for the landlord to ^prove that he has 
discharged his obligation to put the 
tenant in possession before he oan enforce 
the tenant's obligation to pay rent. In 
that case it was held that the respondent 
knew when he executed the kabuliyat 
that the whole 16 annas would not be 


available. The learned Subordinate Judge 
held that the tenant could not turn round 
and say that because the landlord could 
not put him in possession of the whole 
16 annas he was not liable to pay rent or 
that the kabuliyat was not binding on 
him. Their Lordships agreed with the 
conclusion of the Subordinate Judge on 
the evidence that the respondent got 
possession of that share of the land that 
was available for possession a nd that it 

Meah. 1932 

^0)28-136 I C 398=59 I A 29=59 Cal 1012 
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would be an iojusticethat the respoudent 
should escape from paymeut of rent in 
•respect of the possession which he has 
^ot under the kabuliyat. In the present 
kabuliyat however no mention is made to 
the fact that there were other tenants in 
possession under the superior landlord and 
there is no indication that the landlord 
made any attempt to give possession to 
the tenants or to give those who were in 
possession under him notice of the lease 
|to the lessee. It is clear from the terms 
'of the kabuliyat that the contract was 
itbat the lessee would get khas possession 
|of the lands and in the circumstances, 
Itbe oral evidence to show that there was 
any other arrangement between the par- 
ties was not admissible under S. 91, Evi- 
dence Act. The trial Court points out 
that the intention of defendant No. 1 in 
seeking to recover the riverside lands 
from the plaintiff’s father was to dump 
his limestone there and burn the same 
for despatch by boats and that it was not 
as a mere rent collector or tenure-holder 
that he sought this settlement so eagerly. 
The lease stated that the lessor was in 
possession of the lands and from its terms 
it is clear that this was a contract for 
khas possession. In the circumstances, 
it was not open to the defendant to prove 
that there was any oral agreement that 
he should get possession on his own ac- 
count. 

This appeal is, accordingly, allowed. 
The decree of the lower appellate Court 
is set aside and that of the trial Court 
restored with costs in all Courts. The 
prayer for leave to appeal is rejected. 

M.D./r.K. Appeal allowed. 
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Sharfuddin Ahmed — Auction-purchaser 
— Petitioner. 

v. 

Jagadish Nath Bay Bahadur and an. 
other — Opposite Parties. 

Civil Rule No. 1068 of 1935, Decided on 
13th January 1936, from order of Mun- 
siff, Raigunj, D/- 10th June 1935. 

(a) Bengal Tenancy Act (8 of 1885), 
Ss. 26-J and 158 (c)—Compoiite application 
seeking two relief# — Common point for deci* 
«ion— No appeol filed again#! dect#ion under 
S. 158 (c)— Revi#ion doe# He against order 
under S. 26*J. 

The relief under S. 158, sub-s.(c) must in 
stance be In the form of a declaration and that 


under S. 26*J in the form of a decree for re* 
covery of money. Where an application which 
is filed is a composite application comprised of 
two applications under S. 158 (c) and S. 2S*J, 
and contains a common point for decision, al' 
though DO appeal is filed against a decision 
under S. 158 (c) yet a revision can lie challeng- 
ing the order under S. 2G-J. (P 305 C 2) 

(b) Bengal Tenancy Act (8 of 1885), S. 26-B 
— Holding transferable — Recognition of land- 
lord is immaterial*— Statutory right of land- 
lord to recover transfer fee — Holding under 
transfer wrongly described— Right of land- 
lord for transfer fee is not affected. 

When the law has made holding transferable 
under S. 26-B, tUore is no scope for theory of 
recognition by the landlord. The transfer is 
good, and passes title from the transferor totbe 
transferee, whether the landlord signifies his 
acceptance or not. The landlord's right to the 
transfer fee is now a statutory right. If the 
deed of transfer describes it as an ordinary 
occupancy bolding and no landlord’s fee is paid 
to the Sub-Hegisttar ho would not register 
it and the title would not pass: for, the 
transfer of such a holding can only be by regis- 
tered instrument. If the document falsely des- 
cribed the holding to be mukarari one, and a 
fee prescribed by S. 12, Ben. Ten. Act is paid, 
the document would be accepted for registra- 
tion by the Sub-Registrar and he would 
register it, if execution is admitted and docu- 
ment presented in time in accordance with the 
rules for registration of dooumonts. The false 
description of the tenancy would not afiect the 
transfer of title. This is plain by reason of the 
provisions of S. 2S*J which proceeds on the 
basis of a transfer of title, giving right to the 
landlord to recover, together with the eompsn* 
sation, the money of which be had been de- 
prived by reason of the registration being 
ejected on the basis of the false recital. 

[P 806 C 1, 2] 

(c) Bengal Tenancy Act (8 of 1885), S. 26-J 
-Principle underlying S. 26 -J-;Obligalion 
to pay transfer fee arises when instrument 
of transfer 1# presented for registration^ 
Transfer In fact and not in law should be 

considered. . 

Section 26-J is based on the principle that 
the transferee cannot be allowed to escape from 
the liability to pay the landlord's transfer fee 
by taking a transfer with a false or incorrect 
recital las to the nature of the tenancy pur- 
chased which has led to the Sub-Registrar to 
register it. The obligation to pay the same 
arises at that point of time when the instru- 
ment is presented for registration. 
instrument of transfer is eflective m 
title to him. the purchaser, or not, c^anot b 
investigated at the time of the prQf 
the instrument for registration. 
ing officer has no power to Investigate the ques 
tloD, and on principle the l/g^^lature has gi^® 
him no such power, for to do so 

him wlth^th. ,0, 6 1? 


the language of 


On ntinciple and on tne 
S. 2G-0 and S. 3G-J. when the 
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lord’s transfer fee payable under S. 26-C 
and Be. 1 as compensation. In the order 
declaration given that the 


the landlord through the ‘‘l® 9^°/^ 

under the provisions of para. 9, ». 9l>J. w ue 

that the transfer has in law passed ‘>tle to him 
is entirely foreign to the inquiry held by tne 
Court in proceedings started under ^ 

Saadulla and Serajuddin Ahmed— lot 
Petitioner. 

G. P. Sanyal and Sounndra Narayan 
Ghcse — for Oppoaite Parties. 

Order. — An oconpanoy bolding be- 
longed to one Ahdal Kader, which he held 
under the opposite parties, who obtain^ a 
rent decree against him and in execntion 
thereof in Bent Execution Case No. 326 
of 1983 attached the holding on 2nd 
March 1932. While the attachment was 
sabsisting the petitioner pnrohaaed the 
same from Abdul Kader by a registered 
coDveyanoe dated 30th June 1933. in the 
conveyance the property was described 
as mukarrari monrashi holding and at 
the time of the registration the sum of 
Be. 1 only was deposited with the Sub- 
Begistrar as the landlord's fee. The con- 
sideration recited in the conveyance is 
Bs. 649. Out of the consideration the 
purchaser undertook to discharge the 
rent decree and to discharge a mortgage 
on the holding. It is the case of the peti. 
tiooer that no consideration passed as he 
did not accept the conveyance on finding 
that the property was under attaohment 
at the time, hat this part of the case has 
not been adjndioated npon as the learned 
Munsiff has held that he is not entitled 
to go into the said question. In rent 
Execution Case No. 326 of 1932 the bold, 
ing was ultimately sold on 3rd August 
1932 and purchased by the petitioner. 
Thereafter the opposite parties made an 
^application agaiost the petitioner under 
S. 26-J, Ben. Tea. Act, for recovery of 
the transfer fee payable under S. 26 0, 
after deducting the sum of Re. 1 already 
paid, together with compensation. In the 
said application they also prayed for the 
determination of the nature of the ten- 
auoy under the provisions of S. 158, sub. 
8. (o), Ben. Ten. Act, The basis of their 
claim made under S. 26.J is that the 
holding is an ooonpancy holding, but has 
been falsely described as a mukarrari 
holding, in the aforesaid conveyance of 
30th June 1932. 

Althongh the question of status of the 
tenant has been gone into folly by the 
learned Munaiff, the order only gives the 
ophite party a decree for the recovery 
of Es. 168.12.9, the balance of the land 
1986 0/89 & 40 


there is no 
tenancy is an occupancy holding. A preli- 
minary objection is raised on behalf of 
the opposite parties that no revision lies 
as the said order is appealable, being an 
order passed not only on an application 
made noder S. 26.J, but also onder S 158, 
an order under the last mentioned Section 
being appealable. I cannot give elfect to 
this preliminary objection 

The relief under S. 158, sub s. (0) 
mast in substance be in the form of a’ 
declaration, and that under S 26.J in tbe| 
form of a decree for recovery of money. 
The petitioner not having appealed against 
the order, regarding it as in part an order 
noder S. 158, sab-s. (G) cannot challenge 
the finding that the bolding is an occu- 
pancy holding, hot in my judgment he 
can attack the order for payment of 
Rs. 169-12.9 to the opposite parties in a 
manner which would not involve a chal- 
lenge to the finding that the holding is 
an oconpanoy holding. In fact, the peti- 
tioner's advocate does not obatleoge the 
said finding. In my view the application 
filed by the opposite parties is a com-, 
posite application, two applications com-: 
bined into one, bat different in scope! 
thongh for their adjndieation there is 
a common point involved, namely the| 
statns of the tenant. If a memorandum 
of appeal had in faot been lodged before: 
the learned District .lodge, the prayer for 
discharging the order for payment of 
Bs. 169-12.9 could not have been urged 
before him in the appeal. For that 
reason I bold that the application for 
revision which has only challenged the 
said order for payment of money based 
on S. 26.J is maintainable. 

On the merits the points made by Sir 
Saadnlla, appearing for the petitioner, 
are four in Dumber, namely : (i) that the 
conveyance having been executed during 
the pendency of the attaohment made at 
the instance of the opposite parties was 
not valid agaiost them, and there being 
no valid transfer in law. no transfer fee 
is payable under S. 26-0 by his client ; 
(ii) that the transfer fee payable under 
S. 26.0 or 96.E is for the purpose of get- 
ting recognition of the transferee from the 
landlord and when the landlords in this 
case have by their oouduot refused such 
recognition by proceeding to execute the 
rent decree under Oh. 14, Bengal Tenancy 
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Act, against Abdal Kader, without mak. 
ing bis client a party to the eseoutioa 
proceedings, no transfer fee is payable 
under S. 26-C ; (iii) that his client having 
purchased in execution of a decree for 
arrears of rent due in respect of the hold- 
ing no transfer fee is payable under 
S. 26.E: and (iv) that even if the other 
contentions are not tenable, the Court 
below ought to have gone into the ques- 
tion as to whether his client had accep- 
ted the conveyance ; and if the facts 
alleged by him are found to be true, no 
transfer fee is payable by him and the 
landlord's application under S. 26-J ought 
to have been dismissed. 

The third contention proceeds upon a 
misapprehension. The opposite parties 
have not laid their claim, basing the 
cause of action on the petitioner's pur- 
chase at the Court sale. They have based 
it on the petitioner’s private purchase, 
that is, by the conveyance mentioned 
above. There is accordingly no substance 
in this point, and I overrule it. In deal, 
ing with the hrst and second contentions, 
I will proceed on the basis that the con- 
veyance was accepted by the petitioner, 
and that it represents a genuine transac- 
tion. The second point urged by Sir 
Saadulla does not appeal to me. At a 
time when occupancy holdings were not 
transferable by law, fees or selamis paid 
by a transferee were no doubt a price for 
.recognition of the transfer by the land- 
lord. But when the law has made snob 
holdings transferable, (S. 26.B) there is no 
scope for theory of recognition by the 
.landlord. The transfer is good and passes 
ititle from the transferor to the transferee, 
whether the landlord signifies bis accep- 
tance or not. The landlord's right to the 
transfer fee is now a statutory right. If 
the deed of transfer describes it as an 
ordinary occupancy holding and no land- 
jlord's fee is paid to the Sub-Registrar he 
would not register it and the title would 
not pass, for the transfer of such a holding 
|Oan only be by registered instrument. If 
[the document falsely described the bold- 
ling to be mukurari one, and a fee pres- 
jcribed by 8. 12, Bengal Tenancy Act, is 
!paid the document would be accepted for 
registration by the Sub-Registrar and he 
would register it, if execution is admitted 
and document presented in time in accor- 
dance with the rules for registration of 
documents. 

The fulso description of the tenancy 


would not affect the transfer of title. 
This is plain by reason of the provisions 
of S. 26.J which proceeds on the basis of 
a transfer of title, giving right to the 
landlord to recover, together with com 
pensation, the money of which he had 
been deprived by reason of the registra- 
tion being effected on the basis of the 
false recital. When the landlord’s non. 
recognition of the transfer has no effect 
on the transfer, I fail to see bow the 
conduct of the opposite parties in pro> 
ceeding with the rent execution in the 
manner indicated above is material. The 
petitioner having purchased pendente lite 
cannot claim to be made a party to the 
execution proceedings and there was no 
obligation on the part of the landlords to 
make him a party thereto. Still the 
petitioner’s purchase by the aforesaid 
conveyance gave him valuable rights- 
against the landlords, for he, by depositing 
the amount recoverable under the rent 
decree and the statutory compensation, 
could have bad the sale set aside, or 
could have applied for setting aside under 
S. 174 (l) and 8. 174 (3) respectively of 
the Bengal Tenancy Act if a stranger had 
purchased the holding at the Court sale. 
1 hold accordingly that the opposite 
parties are entitled to recover the balance 
of the transfer fee and compensation if 
they are not otherwise debarred from 
doing so. This leads me to consider the 
first and the fourth ooutentions urged on 
behalf of the petitioner, wbioh, in my 
opinion, are the only substantial points- 
involved in this Rule. For the reasone 
hereafter appearing I do not agree with 
the first contention but hold that the 
fourth conteution is a sound one and as 
the facts bearing upon it have not been 
investigated by the lower Court, I must 
remand the case. In dealing with the 
first point, I aooordiugly proceed on the 
assumption that the transfer had been 
accepted by the petitioner and be paid 
the sum of Re. 1 as transfer fee. 

Although S. 26.C, unlike S. 26.E, does- 
not indicate by whom the landlord e 
transfer fee has to be paid, para. 1 o 
S. 26.J makes it clear that it is the pur- 
chaser who ie under the obligation to pay 
it to the Sub.Registrar at the time when 
the instrument of transfer is presented 
for registration. S 26-J is in niy 
ment based on the principle that tbe 
transferee cannot be allowed to escape 
from the liability to pay the landlord s 
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transfer fee by taking a transfer with a 
false or inoorreot recital as to the natnre 
of the tenancy purchased which has led 
the Sub. Registrar to register it. The 
obligation to pay the same arises at that 
point of time when the instroment is 
presented for registration. Whether the 
|in8tmment of transfer is effective in pas- 
sing title to him, the pnrchaser, or not, 
cannot be investigated at the time of the 
presentation of the instrument for regis- 
tration. The registering officer baa no 
power to investigate the Question, and on 
principle the legislature has given him 
no such power, for to do so would be to in- 
vest him with the functions of a civil Court. 
The following illustration may serve to 
make the point clear. A, the occupancy 
ryot, sells his entire holding to B, but 
later on sells the same over again to C, 
who, not knowing of the transfer to B, 
accepts the transfer and pays the consi- 
deration money. O’s instrument of 
transfer is then presented for registra- 
tion. 

In this case he baa to pay the land- 
lord's transfer fee, for without it his in- 
strument of transfer would not be regis- 
tered, although by the trausfer he got no 
title, the property having been already 
transferred to B. In this case, when be 
finds no title has passed to him, his re- 
medy would be against bis vendor, and 
be can recover the landlord's transfer fee 
from him as damages. On principle and 
on the language of Ss. 26-C and 26-J, I 
hold that when the transfer has been 
accepted by the purchaser, that is. when 
there has been a transfer in fact, the 
transferee is bound to pay the landlord’s 
transfer fee in full, and if not paid ami- 
cably it can bo recovered by the landlord 
througb tbe help of the Court, under the 
provisions of para. 2, S. 26.J. Whether 
the transfer has in law passed title to 
him is entirely foreign to the inquiry 
held by tbe Court in proceedings started 
under S. 26-J. For these reasons I over- 
rule the first contention urged by Sir 
Saadulla. In view of what I have said 
above the fourth point does not present 
any difficulty. I have held above that there 
must be a transfer in fact to attract tbe 
operation of S. 26.J. A transfer of pro- 
perty implies two parties, tbe person pro- 
posing to sell and a person proposing to 
buy and tbe terms being agreed to by tbe 
said two parties. Suppose an occupancy 
ryot A, the terms of whose tenancy are 
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onerous, executes a conveyance with a 
recital that the property is rent free and 
purports to transfer it to B, his enemy, 
without the knowledge of the latter, goes 
to the registration office, presents it for 
registration and pays out of his pocket 
tbe landlord's fee of Rs. 2 to the Sub- 
Registrar and gets it registered, it would 
be unreasonable to fix the liability for 
the payments of tbe balance of the land- 
lord’s transfer fee and compensation on B 
under tbe provisions of S. 26-J. In such 
a case I bold it would be open to B, when 
proceedings ore started against him under 
S. 26-J, to show that there was no transfer 
to him in fact, on tbe ground that he has 
not accepted the instrument at all. On 
the said principle, I hold that in this case 
it was open to the petitioner to plead and 
prove that before the presentation for 
registration he resiled from the bargain. 
In deciding this question, the question 
whether he paid tbe sum of Be. 1 as 
landlord’s fee at the time of registration, 
as also the question as to whether he 
took possession before his purchase at 
the rent sale, would be material questions. 
I accordingly remand the case to the 
lower Court for adindicatioo on the 
limited point which I have indicated 
above. 

Tbe Rule is accordingly made absolute. 
Hearing fee one gold mohur, to abide 
final result. 

B.D./R.S. Buie made absolute. 
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Nasim Au and Bdgley, JJ. 

Suprabhat Chandra and others — 
Plaintiffs — Appellants. 

v. 

Bhupati Bhusan Mandal and others 
—“Defendants — Respondents. 

Appeal No. 663 of 1934, Decided on 
2nd March 1936, from appellate decree of 
Dist. Judge, D/- 24tb October 1933, 

(») Bengal Teoancy Ae» (1885), S. 109— 
Amendment in 1928 — Effect of — Amend- 
ment affect! procedure only— Right of action 
!• uotouched! 

By glriog the landlord and the tenant 
option either to oontinue tbe prooeedlns In the 
teveune Oonrt and get a judgment from that 
Court or to withdraw from the revenue Court 
and to eodoree the right of aoilou In the oivll 
Court, the legialatnro did not alter the rights of 
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tho parties by destroying or creating a new 
right o£ action. The right of action is not 
touched. The bar imposed by the old section 
to the trial of the matter in the civU Court is 
removed. The enactment merely aficcted the 
procedure. There can be no objection to an 
enactment relating to procedure having eSeot 
immediately althoogb it should afiect past 
transactions and the mode of enforcement of 
vested rights : Case lato referred. 

[P 309 0 2; P 310 C 1] 

(b) Bengal Tenancy Act (1885), Ss. 30 (b) 
and 109 — Suit in civil Court — Maintaina- 
bility of — Application under S. 105 to 
Revenue Court withdrawn in 1929— S. 109 
amended in 1928 — Suit in civil Court in 
1932 under S 30 (b) is maintainable. 

Section 109 as it stood before the amendment 
deprived the landlord or the tenant of their 
tight to have the question of rent settled by 
civil Court once an application under S. 105 
was made before the Revenue Officer. The 
section as it stood before its amendment 
was doing injustice both to the landlords 
and the tenants inasmuch as it deprived 
them of having their rights adjudicated 
even though the matter was not decided in 
the revenue Court. The proviso was enacted 
to remedy this evil. In construing such a 
measure the Court ongbt to give to it the 
widest operation which its language will 
permit The Court has got to see whether a 
particular case is within the mischief to be 
remedied: 3 Bom 422 (P 0), Foil. [P 310 0 1] 

Bari Prosanna Mukherjee — for Appel- 
lants. 

Muktipada Chatterjee — for Respon- 
dents. 

Judgment. — This appeal arises out of 
a suit for recovery of arrears of rent and 
for enhancement of rent under S. 30 (b), 
Ben. Ten. Act. The material defences 
to the suit were: (l) that the arrears were 
paid and (2) that the claim for eobance- 
ment was not maintaiuable in the civil 
Court. The Courts below have decreed 
the claim for arrears of reut but have 
disallowed the claim for enhancement. 
Hence this second appeal by the land- 
lords. The only point for determination 
is whether the plaintiffs are entitled to 
have the rent of the holding enhanced 
under S. 30 (b), Ben. Ten. Act. It 
appears that the landlords instituted 
proceedings under 8. 105, Ben. Ten. Aotj 
before the Reveone Officer some time in 
1928 The claim for enhancement of 
rent of the bolding under S. 30 (b) of the 
Act was the subject-matter of this appli- 
cation. On 26th February 1929, when 
this application was pending before the 
Revenue Officer, the Bengal Tenancy 
Amendment Act of 1928 came into force. 
It was withdrawn on 24th July 1929. 
The preswt suit was instituted on 19th 
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January 1932. The contention of the 
tenants is that the claim for enhance- 
ment in the civil Court is barred by 
S. 109, Ben. Ten. Act, as it stood before 
the amending Act of 1928. S. 109 is in 
these terms: 

Subject to the provUioos of S. 109*A a civil 
Court sball oot entertain auj application or 
suit coDcerniDg any matter whicb is or has 
already been the subject of an application made, 
suit instituted or proceediogs taken under 
Ss. 105 to 108 (both inclusive). 

In 52 Cal 894 (l), the effect of the 
withdrawal of an application under 
S. 105 came up for consideration before 
a Full Bench of this Court. Walmsley^ J. 
(Newbonld J., C. C. Ghose J., and B B. 
Ghose, J., concurring and Sahrawardy» J., 
dissenting) in that case observed as £oU 
lows: 

Id my opiuion, therefore, it is the making of 
the application that brings into play the prohi* 
bitloD of S. 109, and the answer that I would 
give to the reference is to this eOect, namely, 
that if an application is made uoder 8. LOS. 
Ben. Ten. Act, and subsequently withdrawn, 
whether with or without the permission of the 
Court, a suit on the same BUbject-matter is 
barred by the provisions of S. 109, Ben. Ten. 
Act. 

This decision was given on 6tb May 
1925. In 1928 the Beogal Tenancy 
Amendment Act was passed and the foU 
lowing proviso was added to S. 109: 

Provided that nothing oootaioed in this 
Section sball debar a civil Court from enter* 
taining a suit ooncerning any matter which: 
(a) was the sabject*matter of an application 
under 8. 105. or 8. 105* A, or of a suit under 
B. 106, if such application or suit has been dis* 
missed for default or withdrawn; or (b) has not 
keen finally adjndicated upon in such proceed* 
log or enit. 

Id 1929 the observations of Walms- 
ley, J., were approved by their Lordships 
of the Judicial Committee of the Privy 
Cooncil in 56 I A 179 (2). In the latter 
case their Lordships laid down: 

The policy of 8. 100 U to prevont multiplicity 
of procedures by enacting that where an appli* 
cation is made in one or other of tho competent 
Courts it shall be prosecuted in that Court and 
in no other. 

The contention of the learned advocate 
for the tenants however is that S. 109, 
as it stood before the amendment, is 
more than a matter of procedure. lu 
support of his cooteptiou he relied upon 

1. Puma Chandra v. Natendra Natb. 1925 Oal 

816=88 I 0 637 =62 Oal 894-41 0 L J 466 

=29 0 W N 755 (P B). nh.ndra 

2. Baja Reshee Case Law Chandra 

Pal. 1929 P 0 134=116 1 C 396=56 I A 179 

=57 Cal 119 (P 0). 
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the decision in 35 C W N 1147 (3). In 
that case it was held that 8. 109, as it 
stood before this amendment, did not 
merely lay down a procedure, bat by 
taking away the ordinary right of suit of 
the plaintiff conferred a very valuable 
right on the defendant in some oases, 
viz., the immunity from a civil suit and 
the right to hold the property in the 
right mentioned in the Record of Rights 
without further litigation On behalf of 
the landlords it is contended that under 
the terms of the section, as it stood before 
its amendment, there was no question of 
anybody acquiring any right and that 
the section imposed the disability on 
intending suitors of which their opponents 
could take advantage. This contention is 
supported by the observations of Mu. 
kherji, J., in 61 C L J 127 (4). It is not 
easy to state with precision the exact 
nature of the distinction between the sub. 
stantive law and the law of procedure. It 
is suggest&l that substantive law deOnes 
rights while adjective law determines re- 
medies. There are rights however which 
belong to the sphere of procedure, as for 
example, right of appeal. 

To deSoe procedure as concerned not with 
rights, bat with remedies, is to confound the 
remedy with the process by which it is made 
available. The law of procedure may be defined 
as that branch of the law which governs the 
process of litigation. Although there is a dis- 
tlnoilon in theory between substantive law and 
procedure there arc many rules of procedure 
which in their practical operation are wholly 
or substantially equivalent to rules of substan- 
tive law. (Salmond on Jnrispiudence, Edn. 5 
pp. 487—439). 

Whether a landlord or tenant has a 
legal right to have fair rent settled of the 
^nancy is a question of substantive law. 
This legal right implies a power of in- 
stituting legal proceedings for its enforce- 
ment in Courts. This power of obtaining 
in one s favour the judgment of a Court 
of law is called a right of action (Salmond 
on Jurisprudence, p. 192}. The landlord 
or the tenant has therefore a right to sue 
in the Court of Jaw for enforcement of 
his right. In what Court the right is to 
be enforced is a question of procedural 
law, ibid p. 438. The selection of forum 
in no way affects the right of suit itself 
the observation of Sulaiman, A . 0. J., 

3. G06te Bchari v. Nawab Bahadnr of Mur- 

o’w^N 1147^^^ 207=136 1 0 606=36 

4. ^bandra Lai Khan v. Sudharam Ray, igsg 

Cal 179=61 0 L J 127. ’ 
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in 1931 All 635 (5). The policy of S. 109 
as has been observed by tbeir Lordships 
of the Judicial Committee of the Privy 
Council in 56 I A 179 (2) is to prevent 

multiplicity of procedure. 

While provisions of a statute dealing merely 
with matter of procedure may properly, unless 
that construction be texiually inadmissible, 
have no retrospective effect attributed to thorn, 
provisions which touch a right in existenco at 
the passing of the statute are not to be applied 
retrospectively in the absence of express enact- 
ment or necessary intendment. 

Provisions which, if applied retrospeo- 
tively, would deprive of tbeir existing 
finality orders which, when the statute 
came into force, wore final, are provisions 
which touch existing rights: 54 I A 421 
(6). If S. 109 as it stands now does not 
debar the civil Court from ontertaining a 
suit ooQcerning a matter which was the 
subject-matter of an application under 
S. 105 which was withdrawn before the 
Ameudiug Aot of 1928 came into force, it 
would touch existing rights, as it would 
deprive the order of withdrawal of its 
finality under the seotion in its old form. 
If by the addition of the proviso to the 
old section the Legislature removed the 
bar Under the old section iu oases in 
which no final order was made at the 
time the proviso oamo into force, 
there would be no question of depriving 
any order of its finality. It is true that it 
is a general rule that when the Legis- 
lature alters the rights of parties by tak- 
ing^ away or ennferriog any right of 
actioD, its enactments, Unless in express 
terms they apply to pending actions, do 
not affect them. But there is an oxcep- 
tion to that rule, namely where enact- 
ments merely affect procedure and do not 
extend to rights of action: 1 Ch D 48 (7). 

By giving the landlord, not the tenant, 
option either to continue the proceeding 
in the revenue Court and get a judgment 
from that Court, or to withdraw from the 
revenue Court and to enforce the right of 
action in the civil Court, the Legislature 
did not alter the rights of the parties by 
destroying or creating a new right of 
action. The right of action is not touched. 
The bar imposed by the old seotion to 
the trial of the matter in th e civil Court 

5. Ram Karan Singh v. R»m Das Sinah lOSi 

All 635=186 I 0 145=1981 A L J lS?S(p R) 

6. Delhi Cloth aud General Mills Co. v. In- 

como Tax CommURiooer Delhi 1997 7> n 

^ 242=106 1 0 166=54 1 A 421 (P C) 

1 . In re Joseph Sache & Co., Ltd., (me) 1 Oh D 
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IB remored. The enactment merely 
affected the procedure and comes within 
the exception to the general role laid 
down ID 1 Ch D 48 (7). There can be no 
objection to an enactment relating to 
procedure having effect immediately al- 
though It should affect past transactions 
and the mode of enforcement of vested 
nghts. see 3 A C 682 (8) at p. 603. provi- 

hellish, J., said in 3 Ch 
r? 1 °° injustice is done: [22 

Cal «e7 (10).] Again in 4 Ch A 740 (ll) 
Lord Hatherley observed as follows : 


Baron Parke did not conBidor it an invariable 
rale that a statute coaid not be retrospeotire 
UDless 80 expressed in the very terms of the 
bection which had to be construed and said 
that the question in each case was whether 
the Legislature had sufficienlly expressed an 
intention. In fact we most look to the geoetal 
scoie aod puryiewof the statute, and at the 
remedy sought to be applied, and consider what 
was the former state of the law and what it 
was that the Legislature contemplated. 


V. SUBEKDEA LaL ISZ6 

ing Act. In 57 Cal 796 (13). Rankin, C. J., 
observed as follows: 

I cannot help observing that I think this 
C-ourt would be making an extraordinary mess 
of the rights of the agriculturists of Bengal, If 
It started to apply the 1928 Act retrospectively 
so as to turn a suit, which bad been bad at the 
time it was brought, into a good suit that 
could be decreed, merely because it had been 
kept ID existence for two or three years 

The present suit however was insti. 
tuted after the Act of 1928 came into 
force. For the reasons given above, I 
allow this appeal, set aside the judgments 
and the decrees of the Courts below so 
far as they relate to the appellants’ claim 
for enhancement of rent. The suit is 
remanded to the trial Court. The learned 
Munsif is directed to try and determine 
the plaintiffs' claim for enhancement of 
rent, after taking such evidence as the 
parties may choose to given in support 
of their respective cases. 

There will be no order for costs in this 


Section 109, as it stood before the 
amendment, deprived the landlord or the 
tenant of their right to have the question 
of rent settled by the civil Court, once 
an application under 8, 105 was made 
before the Revenue Officer. The inter, 
pretatioo put upon the language of the 
section by the Full Bench of this Court 
must have been brought to the notice of 
the Legislature. The section, as it stood 
before its amendment, was doing injustice 
both to the landlords and the tenants 
inasmuch as it deprived them of having 
their rights adjudicated even though the 
matter was not decided in the revenue 
Court. The proviso was enacted to re- 
medy this evil. In construing such a 
measure the Court ought to give to it the 
widest operation which its language will 
permit. The Court has got to see whe. 
ther a particular case is within the mis. 
chief to be remedied:see the case of 6 I A 
137 (12). In view of the language used 
in the proviso I am inoHned to think 
that the present case is within the mis. 
chief intended to be remedied by the 
proviso. Gosta, Behari's suit in the civil 
Court was instituted before the Amend. 

8. Gardner ▼. Lucas, (1678) SAG 682. 

9. Republic of Gosta Rica v. Erlanger, (1678) 3 
Oh D 69. 

10. Jogodaoandb Singh v. Amrita Lai Sircar, 
(1895) 22 Cal 767 (F Bh 

11. Pardo V. Bingham, (1870) 4 Ch A 740. 

12. Uj kHd Khan v. Zia nl-missa Begum, 

(1676; G I A 137=3 Bom 422 (P 0). 


appeal. 

M.D./r.k. Appeal allowed. 

13. jDanendranarayan Bagebiv. 8araHai>UDdati 
Dasi, 1931 Cal 25=129 I 0 355=57 Cal 796. 
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Henderson and E. C. Mitter, JJ. 

Dakskina Ranjan Chotidhury — Defen- 
dant — Appellant. 

V. 

Surendra Lai Das Gupta — Plaintiff — 
Respondent. 

Appeal No. 431 of 1934, Decided on 
29tb May 1935, from appellate order of 
Addl. Sub.Judge, Chittagong, D/. 18tb 
June 1934. 

(a) Prescription— Period of user after suit 
cannot be added. 

The period o{ user after the iastltation of 
the suit caonot be added for the purpose of 
aocairiog by prescriptioa a right of easement. 
Such user is not peaceable but disputed after 
the ioBtitutioD of the suit (P 812 0 1] 

(b) Easements Act (1882), S. 13— Right of 
way is not generally quaii^easement of an 
apparent and continuous nature unless there 
is a formed road. 

Where two tenements are Bevered. the grantee 
takes by an implied grant all quasi-easements 
of an apparent and contiouous nature. A right 
of way is not classed generally amongst quasi* 
easement of an apparent and contiuuoue oha* 
racter. It is only when there Is a formed road 
that the quasi^easement can be classed as one 

of an apparent and continuous nature. 

[P 812 0 2] 

Ndreiidm KuvidT Dds and Durges 
Prosad Das — for Appellant. ^ _ 

Chandra Sekhar Sen and Bahtnt Be* 
node Rakshit — for Respondent. 
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D r I This ftODoal is on missioner but found that the strip of 

1 . f’lf' flh! and^is directed land 2M0' broad immediately to the east 

behalf of ti,. Addl Subordinate of defendant’s pucca drain, belonged to 

against an order ^^fed iSth June defendant, and the rest of the suit land 

?SH!%v wSrhe re^ belonged to the plaintiff. On the alter- 

A nf thtt Monsif Fifsfc Courfci native defence he found that the defen- 

anA remanded the case to the dant bad established a right of way over 
trial Court! The judgment is not very the portion of the suit land belonging to 

clear and the ordinary portion is ambu 

^One Uma Charan Choudhury and He contended that tho finding of the 
others were the owners of a long strip of learned Munsiff that a ^ 

land which is described as Dag 792. He strip of land belonged to the defendant 
divided this Dag into three portions, the was wrong as also the finding of the 
eastern portion, middle portion and the learned Munsiff that the defendant a 

western portion. On 27th April 1911 ha right of way over the rest of the land. The 
sold the eastern portion to Tara Charan defendant filed cross-objections and con- 
and Jogendra. The plaintiff purchased it tended that the learned Munsiff ought to 
from Tara Charan and Jogendra. The have found that the whole of the disputed 
middle portion was sold to the defendant land belonged to him in proprietary 
and the western one to one Ishan. There right. The learned Subordinate Judge 
are measurements given in all these three was of opinion that as both the parties 
ooDveyanoes, it being stated that the had attacked the Commissioner s report, 
breadth of each of these parcels of land is the Court of first instance ought to have 
eighteen cubits and four fingers. The appointed another commissioner for local 
defendant constructed bis house and to investigation. In this view of the matter 
the east of his bouse there is admittedly be said that for the purposesof determin- 
a puooa drain belonging to the defendant, ing the proprietary right to the land in 
The disputed land is a small strip ofland suit anew Commissioner, ought to be 
north to sooth in length to the immediate appointed. For this purpose he reman- 
east of this drain. The plaintiff filed the ded the case to the trial Court and 
eoit on the allegation that this strip of directed that Court to determine the 


land appertained to the land whioh was 
sold by Cma Charan and others to bis 
vendors Tara Charan and Jogendra. He 
asked for a declaration of title to this 
fiece of land, for confirmation of posses. 
sioQ therein for a declaration that the 
defendant had no right of way over it, 
and for a permanent injunction restrain- 
ing him from entering npon the land. 

The defendant plead^ that the suit 
land appertained to the parcel of land 
whioh was sold to him by Uma Charan 
and others. He put forth an alternative 
^lea that if the salt land or a portion of 
it did not belong to him, he got a right 
■of way over it, and this right be claimed 
«n three grounds. Firstly he says that it 
as a way of necessity, secondly be has 
acquired the right by prescription, and 
thirdly there was an implied grant to 
him by Uma Charan and others, the 
common vendors of himself and of the 
Vidors of plaintiff. There was a Com- 
raissionet appointed for a local iuvestiga- 
tion by the Mnnsif and he submitted a 
«epott. ^ The learned Munsiff could not 
agree with all the findings of the Com- 


question of title on the evidence already 
on the record. With regard to the form 
of this remand order the appellant baa 
raised no question nor has the rospon- 
dent attacked the form of the remand 
order. 

With regard to the claim of easement 
by the defendant, the Court of appeal 
below held that inasmuch as the suit 
was instituted nineteen years, eleven 
months and twenty five days from the 
date when Uma Charan and others sold 
their property to the defendant and the 
plaintiff's vendor, the claim of the defen- 
dant to an easement based on presorip. 
tion could not be justified. We think 
that this view of the lower appellate 
Court is right. During the time of Uma 
Charan and others, if any portion of 
Dag 792 was used by them for the pur- 
poses of going to the tank, that user was 
in their character as owners of the land. 
It is only on 27tb April 1911, that Uma 
Charan and others divided the land into 
three parts. It is from this date there 
could be scope for acquisition of a right 
of easement by prescription. Inasmuch 
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SQit was institated before the 
defendant could use the strip of land as 
a pathway for a period of twenty years. 
We agree with the learned Additional 
bubordinate Judge in holding that the 
claim based on prescription could not be 
sustained, because the user of the defen- 
dant was not for the requisite period. 
We do not agree in the contention of 
Mr. Das that inasmuch as the defendant 
had in fact been using the pathway after 
the institution of the suit, his client is 
entitled to add the period of user after 
the iostitutioo of the suit, for the pur* 
pose of acquiring by prescription a right 
of easement, buch user was not peacea* 
ble but disputed after the institution of 
.the Suit. In this view of the matter, as 
;we have already said, the claim of the 
, defendant based on prescription, cannot 
stand. 

The learned Additional Subordinate 
Judge has also found that there could 
not be any claim baaed on necessity. 
He pointed out that the disputed strip 
of land was not absolutely necessary for 
the enjoyment of the defendant's land, 
because he has got other ways to go to 
the tank. This finding at once demo* 
lishes the defendant's claim to the path* 
way as a way of necessity. Mr. Das in 
the end very fairly conceded that be 
could not place bis case on the basis 
that the disputed strip of laud is a way 
of necessity. There remains only the 
question as to whether the defendant 
can claim a right of way over the diepu* 
ted strip of land on the basis of implied 
grant. In this respect the learned Sub- 
ordinate Judge is not very happy in bis 
expressions, for in one part of the judg* 
merit he makes the following observa- 
tions: 

In Bengal the rule of implied grant does not 
apply: SC I G 013 il); So 6 Cal 95G (2) is not 
good law, as it was referred to in 6 CLJ 
260 (8), where there was no pucca metalled 
road. 

If be meant to lay the proposition in 
the broad way that in Dengal the rule 
of implied grant does not apply cer* 
tainly he is wrong. Bub the last portion 
of this involved sentence introduces a 
qualification by saying ' where there is 

1, Shiv Dayal v. Bam Dae, 1S26 Lah 473=06 

I 0 913. 

2. Cbaru Sarnokar v. Dokouri Chundcr, (1682) 

8 Cal 036=10 OLE 577. 

8. Pornenda Marain v. Dwijendra Narain, 

(1907) 8 C L J 289. 
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no metalled road." Although we are of 
opinion that this sentence is not a very 
happy sentence, on the facts which are 
admitted, there cannot be any question 
of there being an implied grant in favour 
of the defendant. The facts are these. 
Three conveyances were executed on the 
same day to three sets of persons whom 
we have already numed. In the con- 
veyauce in favour of the defendant there 
was no grant of any right of way over 
any other land which was conveyed to 
the other sets of persons. From para, & 
of the written statement it is quite clear 
that there was no formed road during 
the time the whole dag belonged to 
UmaCharan and others. The defendant 
clearly states in that para that after his 
purchase of the middle portion and the 
purchase of Tara Prasanna and Jogendra 
of the eastern portion the disputed land 
was left as a common passage by agree- 
ment between them. The law on tbel 
subject is well settled. Where two tene- 
ments are severed, the grantee takes by 
an implied grant all quasi-easement of 
an apparent aud continuous nature. A 
right of way is not classed generally 
amongst quasi.easements of an apparent 
and continuous character. It is only 
when there is a formed road that thej 
quasi-easement can be claBsed as one of] 
an apparent and continuous nature. At 
p. 165 of ‘ Gale on Easements," llih Edn., 
the law is summarized by the learned 
author, after an exhaustive examination 
of the leading cases in England on the 
subject thus: 

Where two teoements are severed and at the 
time of reverance a formed road exiete over 
one (the quabi servient) tenement for the appa- 
rent use of the other (the quasi dominant^ 
tenement, such formed road being necessaiy 
for the reasonable and oouvenioDt enjoyment 
of the quasi dominant tenement, a right to 
use euch formed road will, it is submitted, 
pass by impHed grant with the quasi dominant 
tenement, oven where tboonJy apparent sign 
is the state of the road on the quasi servient 
tonemoDt itself. And where the apparent sign 
of user is a part, not of the tenement retained, 
bntof the tenemeut conveyed, such as a sub* 
stantial aud permanent door^vayora formed 
road extending over both tonemonts, there ib 
ample authority for saying that the doctrine 
of implied grant applies. 

As regards the cases, however, where there 
is DO formed or defined road over the quasi 
servient tonemont so that the way ia not 
evidenced by any apparent sign the rule in the 
older authoriiies was clear that npon sove*. 
ranee there whs do Implied grant, in other 
words, that quasi easements not contiDUoafr 
and apparent in their nature (Hke an ordinary 



Nath v Ensiali Howladar (il. C. Glmae. J.) Calcutta 3j3 

o. Third mortgagee «pre«.y told that there 


1936 Bajani Nath v. i.N.NiAUi 

light of way) did not paBs on severanoa nnlesB 
the owner used language to show that he in 
tended to create the easement de novo. 

Wo havo already said that in tho 
vayance in favour of tho defendant, there 
is nothing wbioh would imply that an 
easement was intended to bo created. 
Tho admiseion of the parties is that 
during the time of Uma Charan and 
others, there was no formed or defined 
road way in any portion of Dag 792. In 
this view of the matter we bold that 
there is no scope for the application of 
the doctrine of implied grant to the case 
before us, and on this ground we support 
the decree of the Court below by which 
the defendant’s claim to easement has 
been negatived. The result is that the 
order of the Court below is affirmed, but 
as there is ambiguity in the order of the 
learned Subordinate Judge wa think it 
right to summarize the result of the 
appeal. The result is that the claim of 
the defendant that be has got a right of 
easement over the disputed strip of land 
or any portion thereof is negatived, and 
the remand order of the learned Subor- 
dinate Judge would cover only the 
question of title to the disputed strip of 
land. The respondent is entitled to the 
costs of this appeal: hearing fee is asses- 
sed at two gold mohurs. Further costs 
will abide the result. No order is neces- 
sary on the application. 

Henderson, J. — I agree. 

K.S./b.K. Appeal dismissed. 


Third mortgagee expressly loia loai 
is only one mortgage, namely first mortgage 
—First mortgage redeemed by third “ort* 
gagee with part of consideration of bis 
mortgage^-He is entitled to be subrogated to 
rights of first mortgagee Second mortgagee 
is bound to pay to third mortgagee amoont 
paid by him in redeeming the first mortgage. 

In decidin;^ whether a subsequent mortgagee 
is entitled to be subrogated to the rights of the 
prior mortgagee each case must bo judgod on 
its own (acts. 

Where the mortgagors having mortgaged 
the same property with two difTerent persons, 
expressly state to the third mortgagee that 
there is only one mortgage subsisting on the 
property and the third mortgagee redeems the 
first mortgage with a part of the consideration 
of the third mortgage and obtains the fir?t 
person's motgage bond without notice of the 
intermediate mortgage, be must bo presumed to 
have intended to keep the prior alive a» a shield 
against any intermediate mortgagee who might 
be discovered later and is entitled to bo subro- 
gated to the rights of the first mortgagee whose 
mortgage he redeems. The second mortgagee 
bringing a suit on his mortgage is therefore 
bound to pay the third mortgagee the amount 
paid by him in redeeming the first mortgage 
before ho can satisfy his own mortgage out of 
the mortgaged property : ^9 Cot L64 [PC) and 
89 Cal 627 (P C), Ucf. [P 814 0 2 ; P 315 0 1} 

Pra/ulla Kumar Roy — for Appellant. 
Jitendranatfi Guha and Ealikenkar 
Chakraharti — for Respondents. 

Judgment. — This is an appeal by 
defendant 3 in a suit for sale by enforcing 
a simple mortgage bond executed by 
defendants 1 and 2 in favour of tbe plain- 
tiff in April 1923. The facts v?bioh are 
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M. C. Ghose, j. 

Rajani Nath Sil — Defendant 3 — Ap- 
pellant. 

V. 

Ennatali Howladar and others — Res- 
pondents. 

Appeal No. 985 of 1934. Decided on 
12tb Pebrnary 1936, from appellate 
decree of Sab-Judge, First Court, Bakar- 
gauj, D/. 22Qd January 1934. 

(«) Morlgmge - Validity - Usufructuary 
mortgage Subsequent mortgagee also taking 
usufructuary mortgage, redeeming prior 

mortgage Subsequent mortgage is not 
invalid. 

Where & anbeeqaent mortgagee, talcing a 
asalraotuary mortgage, redeems forthwith tho 
prior mortgage which is also usufruotoary, there 
^ be no oonflioting interest as to possession as 
tners are no two osaimotnary mortgages sab* 
Bisting at one and the same time. [P 314 C 1] 


necessary to discuss the issue raised in 
this Court are that defendants 1 and 2, 
wbo may be culled the mortgagors, mort- 
gaged the property in dispute in March 
1923 to Moslem Khan. About a month 
thereafter, in April 19'i3, they again 
mortgaged the same property to the 
plaintiff. Four years later, in April 1927, 
they mortgaged tbe same property to 
defendant 3. In that mortgage bond 
they stated that the properties were pre- 
viously mortgaged to Moslem Khan, that 
about Rs. TOO was due on that mortgage 
and the mortgagors agreed that defen- 
dant 3 should keep the required amount 
in deposit to pay off the said mortgage, 
and that on redemption thereof, defen- 
dant 3 would keop the bond. They also 
stated that except that mortgage in 
favour of Moslem Khan, the properties 
were ndt otherwise enoumborod. There- 
after defendant 3 paid a sum of Ra. 6S0 
to Moslem Khan and redeemed tbe firet 
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mortgage aod obtained the mortgage bond. 
The present suit was instituted in 1932. 
Defendant 3 contested the suit. He 
raised various defeuces which were re- 
pelled by the Court of appeal below and 
the suit was decreed in full. 

Id appeal the learned advocate has 
urged only one issue, namely whether 
the appellant is entitled to be subrogated 
to the rights of the first mortgagee Mos- 
lem Khan. The Court of appeal below 
decided the issue against the appellant 
on the grounds that both the first and 
third mortgages were usufructuary mort- 
gage bonds and two usufructuary bonds 
could not subsist at one and the same 
time, aud that there could be no sub- 
rogation if the subsequent mortgagee paid 
off the first mortgage out of his mortgage 
money. Upon hearing the learned advo- 
cates on both sides it appears that the 
first ground of the learned Subordinate 
Judge is of no weight. The appellant 
obtained a usufructuary mortgage and 
though the first mortgage was usufructu- 
ary ho redeemed it forthwith and there 
could be therefore no conflicting interest 
as to possession. 

The second point, that there can be 
no subrogation if the subsequent mortga- 
gee paid oil the prior mortgage out of 
the mortgage money, is a more difficult 
question of law. It was urged on 
one side that the issue is goverued by 
S. 92, T P. Act. On the other side it 
was urged that that Section had no ap- 
plication as the mortgages were effected 
before April 1930, when S 92 came into 
force. The question is of mere academic 
importance. If S. 92 does not apply 
then Ss. 74 and 70 which were repealed 
would apply and the effect of those Sec- 
tions is the same as of S. 92 iu this case. 
The question here is whether in the 
circumstances of his case the Court 
should presume an intention on the part 
of defendant 3 to keep the first charge 
alive for his own benefit. Many cases 
were cited by the learned advocates on 
both sides. Ontbeside of the respon- 
dent the case in 36 C W N 4 (l) was 
oitod. In that case where the vendee of 


mortgage money to defeat a Court sale, 
it was held that in redeemiug the mort- 
gage in suit, the said vendee would get 
no credit for that half of the sum which 
he was bound to pay under the terms of 
the purchase, but would get credit for 
the other half. In that case the vendee 
had bound himself to pay half of the 
mortgage money, and it was bis duty to 
pay that half, therefore he could not get 
subrogation for that half. The case in 
62 Cal 677 (2) was also cited. In that 
case the subrogation was claimed by a 
purchaser of a portion of the equity of 
redemption; it was refused by this Court. 

On the other side is quoted the case 
in 29 I A 9(0- In that case the pro- 
perty was mortgaged first to A and then 
to B and then attached by a certain 
creditor of a mortgagor. The mortgagor 
raised money by a third mortgage to C 
agreeing with him that he would pay 
the two prior mortgages out of the consi- 
deration of the third mortgage and 
would make over the mortgage.deeds to 
the third mortgagor. Accordingly the 
mortgages to A and B were paid off and 
the reconveyances banded over to C. 
Their Lordships of the Judicial Com- 
mittee held in the circumstances that 
there was no iotentiou to extinguish the 
prior mortgages aud that the mortgagor 
paid the debts iu pursuance of a mort- 
gage with C for the benefit of G. C was 
therefore allowed subrogation against the 
attaching creditor. In the case of 39 
Cal 527 (4), where the fifth mortgagee 
paid off the first mortgage and there 
were 3 intermediate mortgages, their 
Lordships of the Judicial Committee held 
that be must have iuteoded to keep the 
first mortgage alive aud to stand iu the 
place of the first mortgagee. Every case 
must be decided upon its owu facts. In 
the present case the mortgagors stated 
solemnly to the appellant that there was] 
only one prior mortgage sabsistiug on 
the property, namely that due to Moslem 
Khan, and that the properties were other- 
wise unencumbered. They stated that 
if afterwards it was found that they 


a half share of a property already mort- 
gaged stipulated to pay, as part of the 
oonsideratiou, half the mortgage. debt, 
but afterwards he paid the whole of the 

1. Jagmohaa Das v. Jugal Kishore, 1932 P C 
99=187 1 0 476= 36 0 W N 4=64 C L J 
407 (P C). 


2. Mukaram Maiwari v. Mohatnniad Hossaiu, 
1936 Cal 42=-161 I G 48=62 Oal 677. 

8. Dinobundha Shaw v. Jogmoya Dasi, (1902) 
29 Oal 154=29 I A 9 (P C). 

4. Mohammad Ibrahim Hossaio Khan v. 
Ambika Persbad Singh. (1912) 39 OM 637 — 
39 I A 68=14 I 0 496=16 OWN 606 — 

(P 0). 
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14 Ka (b) Negotiable Inslrumentf Act (1881). 
made a false Statemeub they coala oe g 73 — Holder of proa»i»tory note manager 

Otiminally pcoseoated for cheating the of firm-Holder electing to treat payment to 

mortgagors that they „„ae. s. 78. p.ym.ots must b, 

consideration money, pay the morcgag jo hoidoc of tho promissory note, yet 

of Moslem Khan and make over the aeea holder who is the Manager of a firm 

to him. This was, in fact, done. In the ejects to treat the payment to his firm as tho 

nirniimatances there Can be no doubt payment to himself, the payment is piymont 

oircumstances cnere ^ to keep that to the holder within the moaning of S 78 and 

that the appellant the debtor is discharged from the liability un* 

prior mortgage alive as a shield agamst promissory note: v. Carr, (1828) 

any intermediate mortgagee who might ^ on. CP 316 0 IJ 

be discovered afterwards. There cannot Qopal Chandra Das and Bhutan Mo- 
be any doubt about the intention of the Saha — for Appellant, 

appellant. Bajcndra Chandra Guha and Amiya 

The next qnestion is whether m jus- 2:«war Som— for Eospondent. 
tice and equity his prayer for subroga- . 

tioD should be allowed. If the appel- Judgment. — This appeal arises out 

laut had not paid oflf the prior mortgage, of a suit for recovery of money due on a 

the plaintiflf could not sell the property promissory note for Rs. 1,000. The plain- 
withoutthe charge of that first mort. tifif s case is that he lent Rs. 1.000 to the 
gage. He would have only got the pro- defendant in cash on the basis of this 
porby after the charge of the Grst mort- haodnote. The defendant denied this, 
gage was satisfied. The appellant has The Courts have come to the conclusion 
saved the plaintiff from that liability, that the defendant did not receive 
In justioe therefore the plaintiff is bound Rs. 1,000 as consideration for tho band- 
to pay that sum of Rs. 680 to the appeU note in question. Ihe suit has been dis- 
tant before he can satisfy his own mort- missed by the Courts below. Hence this 

gage out of the mortgage property. In second appeal by the plaintiff, 

the result the appeal is allowed with In view of the oonourrent findings of 

costs. The plaintiff's suit is decreed in the Courts below that the defendant did 

part subject to the first charge of not receive any oonsideratioo for this 

Rs. 680 to be paid to defendant 3. De- promissbry note» the negotiable instro. 
fendant 3 will get bis costs against the meet did not create any obligation bet- 

contesting plaintiff in this Courts and ween the plaintiff and the defendant. It 

in the lower Courts the parties will bear is however contended on behalf of tho 
their own costs. Leave to appeal under plaintiff that as the defendant's case is 
S. 16 of the Letters Patent is refused. that he executed the promissory note 
R.M./R.K. Appeal allotted. ^ '' 


— - 

in ennstf? ArnfiAn f.KA mnr^e hv 
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Nasim Ali and Edglet, JJ. 

Amir CAonci— Plaintiff— Appellant. 

V. 

Krishna Chandra Bhoiomik —• Defen- 
dant — Respondent. 

Appeal No. 1781 of 1933, Decided on 
27th February 1936, frona appellate de- 
cree of Sab-Judge, 2nd Conrt, Mymen- 
Singh, D/. 4th May 1933. 

(a) Promiitory Note— Suit on — Executant 
not proved to have received any eon.idera* 
won In.trnmeut does not create any obliga- 
tion between partie*. 

Whore it is proved that tho exeeutant of the 
promissory note did not receive any considera- 
tion for It, the negotiable Instinment does not 
oreate any obligation between the holder and 
the executant. [P 315 q i] 


the firm of which the plaintiff is the 
managing partner, and as no payment was 
made to the plaintiff who is the holder 
of the negotiable instrument, the defen- 
dant is liable to pay the amount men- 
tioned in the haodnote to the plaintiff. 
I am unable to accept this contention. 
From the evidence of AbhoySaha, whom 
the learned Judge has believed, it appears 
that at the time of settlement of 
acoonots between the Firm of which the 
plaintiff is the managing partner and the 
Firm of which the defendant is the 
managing partner, a certain quantity of 
jute worth Rs. 1,000 delivered by the 
defendant Firm to the plaintiff Firm was 
accepted by the plaintiff in full discharge 
of the obligation under the haodnote in 
question, and the plaintiff agreed to re- 
turn the promissory note in suit to the 
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■defendant. It is true that under S. 78, 
Negotiable iLSbrnmenta Act, payments 
most be DDada to the holderi but if the 
plaiutiff, that is the bolder of the pro- 
;mi8Sory note, elected to treat the payment 
tobis Firm as the payment to himself, the 
ipayment^asa payment to the holder 
Iwithin the meaning of S. 78, Negotiable 
.Inetrnmeots, Act and the debtor was dis- 
^charged from the liability under the pro- 
tnissory note. See 5 Bing 13 (l). The 
Courts below were therefore right in dis- 
missing the plaintiff's suit. The appeal is 
accordingly dismissed with costs. 

R.M./k.s. Appeal dt$mi:>sed. 

1. Feld V. Carr, (1828) 6 Bing 13=2 M d P 46= 

OL J (OS) C P203. 
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CUNLIFPE AND HeNDERSON, JJ. 

Kalijiban Bhattacharjee and others — 
Appellants. 

V. 

Emperor — Opposite Party. 

Appeals Nofl. 169, 170, 174, 175, 176i 
177 and 196 of 1936i Decided on 17th 
February 1936. 

(a) Government oMndia Act (1919), S. 49 
^Order by Bengal Government directing, in 
exercise of power conferred by S. 25 of 
Bengal Suppression of Terrorist Outrages 
Act, prosecution of certain persons for 
offences under Arms Act. affixed with Gov* 
ernroent Seal, is not required to be proved 
according to S 78 of Evidence Act — It is 
original document within meaning of S. 49 
and cannot be called into question 
Henderson, J , contra. 

An order passed by the GoTornmont setting 
out the names of certain persons as having com- 
mitted various oOodcoh nndor the Arms Act 
and directing, in exorcise of powere conferred 
by S. 25, Benga) Suppression of Terrorist Out- 
rages Act, that they should be tried by a Ma- 
gistrate, invested with the power of a special 
Magistrate, which ends with “by order of tho 
Oovernor-in Coancil” end is signed by the 
undersecretary to the Governraent of Bengal 
and is also affixed with the official seal of the 
GovorniDcnt of Bengal, U not a copy but an 
original document within the meaning of S 49, 
Government of India Act, and cannot be called 
into (question or required to be proved aocording 
to tho usual mode of proof of Government docu* 
ments, which do not prove themselves, as laid 
down in S. 78, Evidence Act. 317 0 2) 

Per Henderson, J.— There is nothing in the 
terms of 8 49 that tho proof of the order is dis- 
pensed with. 8. 49 does not. In plain terms, em- 
power tho Onart to take judicial notice of such 
an order. It Is, however, open to the prosecu- 
tion to adopt any legal mode of proof they 
pleajie. Although 8. 7«. Evidence Act. provides 


a convonient mode, it is by Its very terms not 
exhaustive. [P 321 0 1] 

(b) Evidence Act (1872), Ss. 8, 27— Ppliee 
visiting place where arms are concealed on 
information given by accused in confession 
— Arms found concealed there — Conversa- 
tion taking place between accused and police 
at ticne of search is admissible in evidence 
as proof of conduct. 


Where on information, contained in tho con- 
fession made by an accused, a visit is made by 
police officers to a spot where arms are con- 
cealed and the arms are dug on the iniorma- 
tioD of the accused, and at such time various 
conversations ttike place between the accused 
and tbe police, tbe coDversa(.ions are also ad- 
missible in evidence as proof of conduct and 
the whole evidence cannot be excluded on the 
ground that it is tainted by verbal communi- 
cations made by the accused to the police at 
tbe time of search, especially whoa the police 
aot with complete propriety, summouing tbe 
search wituesses and conducting tbe ssarcb in 
their presence : 1935 Cal 164, Foil . ; 1919 Bom 
162, [P 318 01,2] 

(c) Criminal Trial*^Confession — Retracted 
confession — It is unsafe to use retracted con- 
fession against co-accused— Judge can, how- 
ever, after due consideration and consider- 
ing ail extraneous facts such as statements 
by police, by Magistrate taking down con- 
fession and general tone of confession, ac- 
cept it. 

When a confession is retracted it becomes 


very unsafe to use the coutonts of that cod- 
feseioQ against any co-accused who is undei- 
going a joint trial with the person who made 
the retracted confession as to bis responsibility 
for ibe crime that be is accused of. On the 
other hand a Judge sitting alone after duo con- 
sideration and taking into consideration all 
extraneous facts such as the scatemeots made 
by the police officers who were originally in 
charge of tbe persoos confessing, tbe statement 
of tbe ilaglntrate who took down the confes- 
sion, and, the general tone of tho confession 
itself together with the probibilities to bo 
attached to che explanatory statement retract- 
ing confession, can accept tbe confession as 
being a true and proper account of the neces- 
sary happenings to support tbe proseontion 
case before the Court : 22 Cal 164 and Bex v. 
Thompson, (lb93) 2 Q B 12, Bel. on. 

^ f D a . O n .i « T5 QOrt nil 


(d) Deed— Mode of proof— Proof of docu- 
nent - Objection as to mode of proof of 
iocument must he raised when it is sought 

0 be put in evidence — If raised later, it does 
)ot deserve serious consideration. 

An objection roUiing to ih© mode of proof of 

1 document must be raised when thodoouroent 

3 sought to be put in evidence and if raised 
,t a later stage, it does not deserve serione con- 
ideration. 321 0^ 1] 

(e) CrlminalTrial— Confession— Confession 

lot voluntary— Facts proved that inducement 
f some kind although outside terms of 
J. 24, Evidence Act, was given— Court may 
efuse to accept confetsion as true. 

If & confession is not voluntary in tbe wiaet 
enee of tbo term, ex hypoihesi the ^reon 
rhomadoit did not do so with the dswre to 
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taU the truth. This fact in itself, introduces 
Ifetement Senspicion In eu.h ciroum^ces 
if faoware proved which suggest, 
daeementof some kind, although the 

terms of S. 24. was In fact given, the Court 
ma 7 well refuse to accept the 3 ? 

true- 

'Briya Nath Bhattacharjee, Santosk K. 
Basu Briya Nath Bhattacharjee for 
Dhtrendra Nath-, G. P. Sanyal for St. 
bendra. G. P. Sanyal, Sabdhan^uBhusan 
Sen Uadan Uohan Malhotra, Hadhtka 
RanjanGuha.S.C Talngdaraod Surajtt 
Ch. Lahiri—iot Appellants. 

D. N. Bhattacharjee and Nirmal 
Chandra Das Gupta^iot the Crown. 

CunUffe. J.—Iq the month of De- 
camber 1934. 15 persons ooDsisting of 
young men and boya were put upon their 
trial for the crime of being engaged in a 
conspiracy to commit various otTences 
under the Arras Act. 'The Government 
had ordered that these 15 persons should 
be tried by a Miigistrate with special 
powers. The Magistrate convicted 13 of 
the accused and acquitted the other two. 
Of the 13 convicted men, two were given 
light sentences and did not appeal. The 
remainder are before us now in this 


group appeal. 

Two points of law were taken both 
before the learned Magistrate and before 
this Court which 1 think it is oonve* 
nient I should deal with at once. The 
first point was a plea of the jurisdiction 
of the Court. It was argued that Er. 1 
in the case, Government's order for the 
prosecutiooi had not been properly 
proved : and as it was an order of such 
a kind that under S 25, Bengal Terro< 
rists Act, it deprived the accused persons 
of the right of trial before a Judge and a 
jury, this want of proper proof was more 
thau a mere technical omission. As' I 
understood the argument which was 
placed before os, it was this: that the let- 
ter in question was not the original order 
from Government but was merely a copy 
and as it was a copy only, it was necessary 
that the provisions of 8. 78, Evidence Act. 
should be closely followed. On the other 
hand, it was argnad by the Crown that 
this was not a copy of an order at all, 
that it was an original order and that 
under S. 67, Evidence Act, the Court in 
such circumstances would take judicial 
notice of such a letter without proof j 
and if judicial notice could be taken, 
and was taken, of the letter, then the 
presumption in law set out in S. 79 of 
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the Act, would at once arise and there 
was no evidence that presumption in law 
had ever been rebutted or had been at- 
tempted to be rebutted.^ The document 
in question is headed * Government of 
Beogal, Political Department, Political 
Branch, No. 12783 p. Order dated Cal- 
cutta 16th November 1934.” It then sets 
out the names of 18 persons who in the 
opinion of the Governor in Council have 
committed otfeuces under various sec- 
tions of the Indian Arms Act and under 
each and all of these sections road with 
the criminal conspiracy section of the 
Indian Penal Code. The letter goes on 
to say ; 

Mow, therefore, in exercise of the power con- 
ferred by 6 . 25, Bengal Snppressiou of Terrorist 
Outrages Act, 1932 ibe Governor In Council is 
pleased to direct that the said persons shall be 
tried by the Sadar Subdivislonal Magistrate of 
Rangpore, Baba Puma Chandra Aoharji, who 
has been invested with the powers of a Special 
Magistrate. 

The letter ends with : 

By order of the Governor in Council. 

J. George. 

Under Secretary to the Government of Bengal. 

ICth November 1981. 

On the left band bottom corner of the 
letter is affixed the official seal of the 
Government of Bengal. It is my opinion 
that this letter is not a copy at all. It 
is an original doonment within the mean- 
ing and intention of S. 49, Government 
of India Act, 1919, the material portion 
of which runs thus : 

All orders and other proceedings of the 
Government of a Governor’s province shall bo 
expressed to bo made by the Government of the 
province and shall be authenticated as the 
Governor may by rule direct, so, however, that 
provision shall be made by rule for distinguish- 
ing orders and other proceedings relating to 
transferred aubjeots from other orders and pro- 
ceedings. 

Orders and proceedings authenticated as 
aforesaid shall not be called into question in 
any legal proceeding on the ground that they 
were not duly made by the Government of the 
province. 

As I have said, I consider that this 
letter, which is iu the form of an official 
order, fulfils the requirements of that 
Seotiou of the Government of India Act, 
aud if it does so, it oauDot be called into 
questiou. The necessity, therefore, of 
the usual mode of proof of Government 
documents which do not prove them- 
selves, and which is alluded to in S. 78 
Evidence Act, the Section which embo- 
dies the well known English principle of 
the law of evidence, has no application. 
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The second point of law which was 
jraised in the case on behalf of one of the 
.accused was this (and it may be said at 
once that if this contention was good in 
law, it would have a most material effect 
on the appeals before us) that whereas, 
evidence was given before tbe learned 
Special Magistrate that on information 
joontained in the confession of an accused 
a visit was made by that accused himself, 
together with certain witnesses and 
Police Officers, to a spot where arms were 
concealed, and during the time that the 
arms were dug up on the information of 
the accused person in custody various 
conversations took place between the ac- 
cused and the police which amounted to 
conversation to tbe detriment of the ac- 
cused person and actually adding to the 
confession he had already made then, on 
the authority of a decision of tbe Bom- 
bay High Court in 20 Cr L J 681 (l). the 
whole of this evidence most be excluded 
because, presumably, tbe whole incident 
is tainted by tbe verbal communications 
which the accused made to the police at 
tbe time of tbe search. In fact, what we 
are asked to do is to apply the provisions 
of S. 27, Evidence Act, the section which 
deals with statements made to Police 
Officers, a highly artificial reservation of 
tbe law of evidence peculiar to the In- 
dian Empire, which controls and circum- 
scribes tbe provisions of S. 8, Evidence 
Act, which deals with tbe proof of con- 
duct. This section (S. 8) embodies in a 
statutory form the rule of evidence that 
the testimony of res geste is always al- 
lowable when it goes to the root of the 
matter concerning the commission of the 
crime. 

The first criticism to be made of this 
argument is this : that if we examine tbe 
Bombay case, we find that the facts on 
which the Bench of the Bombay High 
Court acted are by no means cognate to 
the facts here There was very little 
conduct called into question in that case. 
It was all talking. What, however, is a 
much stronger criticism of the conten- 
tion is that such an argument runs 
straight in tbe teeth of what a Special 
Bench of this High Court decided not so 
long ago in 39 C W N 36^" (2), where 

1 Emperor v. Hlra Gobar, 1919 Boro 162=52 

1 C 001=20 Cr L 3 681=21 Bom L E 724. 

2 Emperor V. Rafiquenddin Abmed, 1936 Cal 

■ 184=1936 Cr 0 241= 156 1 0 687=86 Cr L J 

80 j=62 Cal 672=89 C W N 868 (P B). 


Mukerji, J., in very cogent language 
shows how conduct in these circum- 
stauces should always be allowed to be 
proved. I respectfully agree with the 
view he takes which in my opinion is 
both good law and good sense, because, 
if proof of conduct in such oitoum- 
stances was to be excluded, it seems 
to me that a certain type of pecu- 
liarly subtle crime would probably 
never be detected at all and it could be 
effectively withdrawn from detection by 
some clumsy baudliug of tbe case by tbe 
police. Here, in my opinion, the Police 
Officers acted in this regard with com- 
plete propriety. They summoned the 
search witnesses and they conducted the 
search in those witnesses' presence. 

It now becomes necessary for me to 
refer generally to the facts of this case as 
shown by tbe record of tbe evidence 
proved before the learned Special Magis. 
trate. It appears that there is in this 
province a revolutionary society which is 
known as tbe Jugantar party. It is a 
society whose aims are tbe overthrow of 
the British Government and it recruits 
outsiders and prepares for that contem- 
plated overthrow by tbe collection and 
provisions of arms to those persons whom 
it is possible to enlist in its ranks. At 
the town of Bangpore there were a num- 
ber of young men undergoing their edu- 
cation and if one may say from tbe 
general impression made on one’s mind 
at any rate by the evidence very ordi- 
nary simple typical schoolboy individuals 
they were. The methods of tbe senior 
revolutionaries, the persons who were 
already in tbe association, were effective 
and conning. They would get bold, 
either by themselves or through likely 
youDger members who had already been 
recruited, of these boys. They would 
first encourage them in tbe habit of read- 
ing tbe books in tbe Tarun Samiti Li brary. 
At the beginning these boys would be 
encouraged to read works of adventure 
and romance, books such as Victor Hugos 
‘Les Miserables’i 'Gulliver’s Travels, 
Lamb’s 'Tales from Shakespeare and 
EiderHaggard's 'She' (all works perfectly 
iuocoaous in themselves). After^ they 
had given these books out of the library 
to these lads to read and had discussed 
them with them, they then began to in- 
crease tbeir education. The boys wwe 
given books about national heroes who 
had aohievedthe freedom of their country 
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Irom foreigners. They were giveo. for 
example at this stage of fcbe life oi iw- 
renoe MaoSwinoey (who starved himself 
to death io prison), 'Ua' by Gorky, San- 
Yat-Soo, also the life of Do Valera and a 
number of works referring to the revolu- 
tionary hero«-9 of their own coontry. 
Mixed with these, there were also boobs 
about Soviet Bussia. We find for exam- 
pie among them the life of Lenm and 
various other volumes devoted to com- 
munist aims and the communist system. 
By the time the boys had digested this 
literary colleotiou in a number of cases 
they were quite ripe for another ap- 
proach. 

They were enrolled as minor conspira- 
tors and informed of the aims of the 
association. They were asked if they 
wonld join the nndergronnd arms traffio 
and were duly tested by being given from 
time to time revolvers, automatic pistols, 
ammunition for the same and daggers. 
One cannot help being struck by the fact 
that it was either part of the system or 
it was part of the test of these young 
men that they never seem to have had 
these arms io their possession and ons. 
tody for any long time ; they were con- 
stantly being taken away to somebody 
else. Mo doubt that system was very 


V. Emperor (Cunliffe. J.) Calcutta 319 

The evidence before the Special Power 
Magistrate consisted of confessions , 
every one of these appellants made con- 
fessions except the appellant Dbirendra 
and, as is not unusual in those oases, every 
one of them retracted his confession. 
Then there is the evidence of police 
watchers, tho local persons who were 
employed by the police to watch the 
activities of tho society and that of oonrse 
affords very valuable evidence of asso- 
ciation necessary to prove where criminal 
ooDspiraoies were concerned. Then again 
we have the evidence of various persons 
who were present when tho arms and 
the ammunition were detected. Wo have 
also an arms expert who gives bis testi- 
mony as to the condition of the revolvers 
and pistole when they were found and, 
perhaps outstanding of we have the 
evidence of 3 boys who were tho accom- 
plices of the accused persons, but who 
had turned King's evidence or to use the 
expression employed io India, bad be- 
come approvers. I have mentioned that 
the confessions on whioh the learned 
Magistrate placed great reliance were all 
retracted. It is hardly necessary for me 
to re-state the law of retracted confes- 
sions. As I understand it the old 
English rule whioh was laid down, or 


valuable to the revolutionaries for the 
purpose of putting the police off the 
Bcent. Other features of the association 
which attracted the yoang men were 
that it bad its athletic side. There is 
evidence that the bovs were extremely 
interested in a game called the Hadndu 
in which various teams took part and 
there was actually a knock-out tourna- 
ment for this fashion, because we 6nd 
from the evidence that on a certain day 
the 6nai of the Hadudn tournament was 
played and one of the aconsed v^as the 
Secretary of the Hadndu League. For the 
purpose of interesting them and, no 
doubt, educating them also, io the even- 
ing they nsed to be taught dagger play 
and one of the aconsed also relates bow 
they formed a dramatic society together 
under supervision and performed a play 
of a patriotic character in which the 
boys took tho parts of various Hindu 
patriots headed by the well known his- 
torical 6gnro ^na Prabap who was 
wronghonb his life in opposition to the 
emperor Akbar. That is the ontline iu 
brief of what these boys were doing and 
were persuaded to do. 


exemplified perhaps I should rather say, 
in (l893) 2 Q B 12 (3), which has been 
followed in this Coart in the well, 
known decision of 22 Gal 164 (4) 
is this, that when a oonfessioo is retract- 
ed it becomes very unsafe to use the 
conbentB of that confession against any 
oo-accnsed who is uodergoing a joint 
trial with the person who made the' 
retracted confession as to his responsibi.i 
lity for the crime that he is accused of. 


On the other hand a Judge sitting 
alone after due consideration and taking 
into consideration all extraneous facts 
snob as tho statements made by the 
Police Officers who were originally in 
charge of the persons confessing, the 
statement of the Magistrate who took 
down the confession and the general tone 
of the oonfessioo itself together with the 
probabilities to be attaohed to the expla- 
natory statement retracting confession 
can accept the confession as being a true 

8. R’X V. Tbompsoa. (18JS) Q Q B ia-=69 LJ 
11 0 9.S=4l W a 525=17 Cox 0 0 641=57 
3 P 113=69 LT 21 

4. Deputy Lena! Retnembranoet v. Katana 
Balstobi, (1895) 39 Oal 164. 
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and proper account of the necessary 
happenings to sopport the prosecution 
case before the Court, That is what the 
learned Magistrate has done here and as 
I know Mr. Justice Henderson's great 
experience in these matters, I asked him 
to prepare for me an analysis of the 
various confessions which I had the 
benefit to have and that is incorporated 
in his ooDCurring judgment. I may say 
I entirely agree with his conclusions 
about the actual intrinsic value of the 
confessions themselves. That leaves me 
with a less heavy task with regard to the 
remaining evidence. (His Lordship then 
discussed the evidence and proceeded.) 
Before I come to the question of the con- 
victions and sentences I wish to say this. 
I have been a little disturbed by one or 
two circumstances in this case. I know 
very little about terrorism and terrorist 
cases. 

This is the first time I have ever 
presided over an appellate tribunal deal* 
ing with revolutionary activity in Bengal. 
No doubt if I were hand in glove with 
high personages of Government, if I were 
to use the elegant expression employed in 
the Bengal Legislative Council, accustom, 
ed to 'hobnob' with eminent gentlemen 
in the Executive and the Police services, 
I should not have bad to ask the qnes- 
tions that I bad to ask during the trial. 
What disturbed me is this, that in every 
confession and each statement by an 
accomplice, there are a number of what 
I imagine to be senior revolutionaries 
identified, who have never been put on 
their trial at all. I had to ask what was 
the reason of this. An experienced 
police officer who gave evidence as to the 
antecedents of the appellants subse- 
quently informed me that the reason was 
that the authorities had evidence against 
these men, but it was of such a secret 
character and if brought to light, so 
dangerous to the person who gave it, that 
Government was forced to put these men 
in detention without placing them on 
their trial. I have no reason whatever 
to doubt that this is true. All I can say 
is that as far as this case is concerned, 
I think before a Magistrate determined 
to do his duty (as this Magistrate appears 
to have been) it would not have been 
impossible even without collcctiug any 
extra evidence at all, to have placed a 
oertaiu number of these older persons in 
the dock beside these beys whom, on the 


evidence of the prosecution itself, the 
older meu had corrupted. It leaves a 
somewhat nasty taste in the mouth that 
this should not have been doue. (His 
Lordship then dealt with the conviction 
and sentence of each of the accused.) 

Headerson, J. — Before dealing with 
the evidence in detail I should like to 
give the reasons which have led me to 
the conclusion that the preliminary 
objection with regard to the jurisdiction 
of the Special Magistrate ought to be 
overruled. In order that a Special 
Magistrate may have jurisdictiou to try 
any accused person it is necessary that 
the Local Government should make an 
order in writing within the terms of 
S. 25, Bengal Act 12 of 1932. What 
purports to be such an order was put 
in by the prosecution and marked Ex. 1. 
I may note that at the trial it was admit- 
ted without objectiou aud it was only at 
the time of the argument that this ques- 
tion was raised. The point which has 
been argued is that that order has not 
been properly proved. Ou behalf of the 
Grown, it has been contended by the 
learned Deputy Legal Remembrancer 
that in view of S. 49. Government of 
India Act, such an order proves itself and 
it is unnecessary to give any evidence- 
The effect of ao order of this character is 
frequently to deprive an accused person 
of his ordinary right to be tried by a 
Judge and a Jury or at any rate to render 
him liable to a sentence which could 
only otherwise be passed upon him at 
such a trial. The question is therefore 
of great importance and we have thought 
it necessary to examine it with the 
greatest possible care. 

It seems reasonably plain that S. 49, 
Government of India Act was enacted in 
order to provide a means for putting the 
orders of the Government into proper 
shape. Sab-S. 1 lays down the form 
which such orders are to take and then 
provides for their authentication, that is 
to say, it provides a method by which it 
may become known that they really are 
orders of Government. The method of 
authentication is to be determined by 
rules made by the Governor and there 
can be no question that Ex. 1 purports 
to be an order drawn up in the proper 
form aud properly authenticated in 
accordance with the rules of busmew 
made by the Governor. Finally, it la 
provided that an order so authenticated 
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cannot be called in qnestion in any legal 
proceeding on the ground that it was not 
duly made by the Government. It seems 
to me that in a matter of this kind there 
*re two quite distinct questions whiob 
arise for the consideration of the Court; 
(1) Whether in fact any order has been 
made at all. (2) If so. whether it is one 
which under the provisions of b. iJ. 
•Government of India Act, cannot be 
called in question in any legal proceed- 
ing. Approaching the first question, 
I cannot find anything in the terms of 
S. 49 to suggest that proof of the exist- 
enoe of the order is dispensed with. The 
section does not in plain terms empower 
the Court to take judicial notice of the 
sxistenoe of such an order. I would 
therefore overrule the first contention 
made on behalf of the Crown, and I have 
accordingly reached the conclusion that 
Ex. 1 requires to be proved. 

It was next contended by the learned 
Deputy Legal Kemembrancer that in fact 
that order has been properly proved. 
White on this point, I only desire to say 
that in my opinion it is open to the 
prosecution to adopt any legal mode of 
proof they please. Although S. 78, Evi. 
dence Act, provides a convenient mode it 
is by its very terms not exbanstive. In 
the present case, the prosecution chose 
to produce the original order itself sealed 
with the seal of the Government of Ben- 


gal and signed by Mr. J. George, the 
Under Secretary to that Government in 
the Political Department. S. 56, Evi- 
dence Act, lays down that no fact of 
which the Court will take judicial notice 
need be proved, and under S. 57, sub-s. 7 
■of that Act the Court shall take judicial 
notice of the signature of any officer if 
the fact of bis appointment is notified in 
the Gazette. The most, therefore, that 
can be said is this that strictly the prose- 
cution should have produced the Gazette 
in which the appointment of Mr. George 
as Under Secretary to the Political 
IDepartment was notified. This objection 
relates to the mode of proof only and 
should have been raised when the prose- 
cution sought to put the document into 
evidence and I am not prepared to say 
that it deserved serious consideration 
when It was raised at a later stage. But 
m any view of the oase it has never even 
been suggested that Mr. George was not 
the Under Secretary to the Government 
of Bengal and the proceedings in the 

1986 0/41 &ii ® 
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lower Court were extremely protracted. 
In these circumstances, when the evidence 
has been minutely examined both here 
and in the Court below, rather than 
order a retrial I would allow the prose- 
cution to produce the notification in this 
Court had I thought it necessary to insist 
npoQ the poiat* 

Tba prosecution seeks to bring the 
charge home to the various appellants 
mainly by their own confessions and by 
proof of the recovery of various arms 
and ammunition. In addition to this, 
there is the evidence of three accom. 
plices. My learned brother has fully dealt 
with that evidence and it is not neces- 
sary for me to say anything more with 
regard to it. All the learned advocates 
who have appeared on behalf of the 
various appellants have asked us to hold, 
first, that the confessions were not admis- 
sible in evidence at all and, secondly, 
they were not true. With regard to their 
admissibility, the learned Deputy Legal 
Bemembranoer has pointed out that the 
term “voluntary” is wider in meaning 
than the terms of S. 24, Evidence Act. 
He has then argued that the true position 
is this. If it appears to the Court that 
S. 24 applies, the oonfessiou must be 
excluded and there is an end of it. On 
the other hand, when once it is admitted 
into evidence, the defence must definitely 
prove that it was not voluntary in the 
wider sense of the term before the Court 
can be asked to refuse to believe it. In 
my opinion, the second proposition is too 
broadly stated. If a confession is not 
voluntary in the wider sense of the term, 
ex hypothesi the person who made it did 
not do ao from any desire to tell the 
truth. This fact in itself introduces an 
element of suspicion. In such oiroum- 
stanoes if facts are proved which suggest 
that an inducemeut of some kind, although 
outside the terms of S. 24, was in fact 
given, the Court may well refuse to 
accept the oonfessiou as true. 

Applying these considerationa to the 
confessions which are now before ua, the 
learned Deputy Legal Bemembranoer 
first contended that even if we accept 
the allegations made by the various 
appellants in their examination by the 
Magistrate as true, the confessions would 
not be excluded under the strict terms of 
S. 24. This argument clearly would not 
apply to the oase of every appellant. 
Hari Narain says that he was promised 



322 Caloutta Kalijiban Bhatiachabjee v. Empeeob (Henderson, J.) 193S 


that he would be released. Shibendra 
says that be was told that be would be 
made an approver. Satyendra refers to 
some inducements the precise nature of 
which has not been specified. Komesb 
refers to a statement which could be 
interpreted as a promise that be would 
be let off. Lai Cband and Nagendra do 
not state the exact reasons which led 
them to make their confessions. Fur- 
nendu says that in addition to other 
threats he was told that if he did not 
confess he would be sentenced to undergo 
solitary confinement. In fact the only 
two appellants who did not make any 
very clear statement were Biroo and 
Shubal who said that after having been 
beaten in order to extract statements 
from them they were threatened with 
another beating in the event of their 
refusal to confess before another Magis- 
trate. In the result they made their 
statements out of fear. lu my opinion, 
it is chiefly a matter of academic interest 
to discuss whether in such circumstances 
these confessions would be inadmissible 
in evidence or admissible but practically 
worthless. Unless we are satisfied that 
they are voluntary in the ordinary sense 
of the term we should not be prepared to 
attach any weight to them. 

The appellants make allegations and 
suggestions to the effect: (l) that they 
were subjected to ill-treatment and that 
improper inducements or threats were 
held out, and (2) that the confessions 
were in fact false; the police wrote them 
all out on paper and compelled theappel- 
lants to learn them by heart and repeat 
as much of them as they could remember 
to the Magistrate: and (3) that the revol- 
vers and the ammunition were all planted 
in the places where they were found by 
the police themselves. It is quite obvious 
that their confessions, though involuntary, 
may yet be true; but in tbe present case 
the contention of the defence is that 
they were not only involuntary but also 
false. We have no hesitation whatever 
in rejecting the story of tutoring. It is 
entirely opposed to tbe real facts. What 
it implies is this: that the police them- 
selves manufactured an entirely imagi- 
nary case, that they had everything 
cut and dried, but statements were 
written out in order that persons might 
be induced to learn them by heart 
and that ammunition and arms were 
concealed and scattered in various parts 


of tbe town. It seems hardly necessary 
to say that this is a most fantastic sug- 
gestion. The plain fact of tbe matter is- 
that the Police were working in the dark 
and were not in a position to engineer a 
case on this scale. They knew of the^ 
existence of the Jugantar Party. They 
were also aware that there had bean a 
good many thefts of arms during the past 
few months in the town of Bangpore. 
But apart from that, their knowledge 
was so scanty that when they made tbe 
first arrest, that of Purneodu, they were 
not in a position to send him up for trial 
on any charge at all, but were compelled 
to arrest him under tbe provisions of the 
Bengal Criminal Law Amendment Act. 

It was only as a result of tbe statemente 
made by him and other persons arrested» 
that tbe Police were able to collect 
materials such as would justify them in 
making a specific charge. No facts. 
whatever have been proved which 
suggest that tbe arms and the ammuni- 
tion were planted. Tbe confessions them- 
selves are full and coherent statements 
and we have not been able to find ia 
them anything which reflects the mind of 
some person other than the maker. They 
do not suggest that they were mere repe- 
titions of false stories which had been 
committed to memory. Somestatemente 
cannot possibly have been due to tutoring 
by tbe Police. In particular I may refer 
to a statement made by Subal: 

After Biroo'e arrest I told Lai Cband, ‘People’ 
say that 7 revolvers have been imported to 
Bangpur and the Saheb recovered all of them 
after sound beating.’ Whereupon be said ‘no 
have connections nitb Calcutta— If we send 
intimation tbore revolvers are despatched.' 

It appears to me incredible that any 
Police Officer would have tutored anybody 
to make a statement of this kind. We 
have therefore no hesitation in rejecting 
tbe suggestion that these confessions’ 
were not spontaneous but were mere 
repetitions of statements dictated by the- 
Police. When tbe accused persons are 
capable of making one false suggestion, 
they are equally capable of making, 
another, and it would be impossible to 
accept their allegations of beating with- 
out proof. There is no evidence of any 
snob thing. None of them bad any 
marks of beating on their persons. Before- 
tbey made their confessions proper warn- 
ings were given to them and they bad 
ample time for reflection. They never 
made any allegation that they had beea 
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beatOD. They were produced before the 
Magiatrate on several occasions merely 
in order that the Police might get a 
farther remand. On none of these oooa- 
sions did they make any complaint or 
retract their confessions. It was only 
when the Police Officers were cross-exa- 
mined at the trial itself that it became 
apparent that these allegations would bo 
made. In such circumstances, we cannot 
accept the bare statements of the appeU 
lants themselves and it is therefore neces- 
sary to examine the evidence in detail to 
see whether any facts have been proved 
wbioh would support an inference that 
particular confessions were not voluntary. 
(His Lordship then discussed the evidence 
concerning each accused and came bo the 
conclusion that the confession made by 
each was voluntary and was corroborated 
by recovery of arms and ammunition.) 

R.m./k.S. Order accordingly. 
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Hasiu Ali and Henderson, JJ. 
Sabaratulla Sheikh — Appellant. 

V. 

Manikjan Bibi — Respondent. 

Appeal No. 2197 of 1932, Decided on 
9tb July 1935, from appellate deoree of 
Addl. Dist. Judge, 2od Court, Bangpur, 
D/. Ist August 1932. 

(a) Bengal Tenancy Act (1885), S. 153- 
Queition at to whether certain rent it pay- 
able or nothing et all it one deciding quet- 
tion of amount of rent annually payable by 
tenant — Second appeal it competent. 

It is dlffloult to distingaish on principle a 
cate of total saspension of the rent from a case 
of abatement of rent or a deoree for rent at a 
rate lower than that claimed by the plalncifi. 

[P S^d 0 3] 

Where the Court will have to decide whether 
rent payable it a certain amount, or in tbo alter* 
native nothing at all, the question Is of the 
amount of rent payable annually by the tenant 

competent : 

5 5. A. No. 1620 of 1924, 
not Foil. £p 323 q 2] 

tJS X*"*"* “ Sutpention of 

rent- bale of land by owner, but hit wife 

continuing in pottettton tubject to payment 

“■ t “L* Purcbater 

aritei b«mg put in poiteision 

thrS"® ^ bat: 

the Continues to be in possession of. 

the family as before, and the wife of the vendor. 

bVenoh PiMbaaer. in a suit for rent 

plead that 

? been pat In posseseion. Noanoh 
qvestion arises as the wife has got snoh'pos'' 


session of the demised land as it was capable of 
being made over to her. [P 324 0 1) 

Waked Hussain and Jnan Chandra 
Boy — for Appellant. 

Birendra Kumar De — for Bespondeuti. 

Nasim Ali, J. — This is au appeal by 
the plaiutiff iu a suit for reut. The de- 
fence of the tenant defeodaut was that 
as the plaintiff did not put her in pos- 
session of a portioD of the land, and that 
as she was also dispossessed by the plain- 
tiff from another portion of the land, the 
entire rent ought to be susponded. The 
trial Court accepted the defence and dis* 
missed the suit. On appeal to the lower 
appellate Court the decision of the trial 
Court has beeu affirmed. Hence the 
present second appeal. 

A preliminary objection has been taken 
to the competency of this appeal on the 
ground that the value of the suit is below 
Bs. lOO aud the deoree of the lower ap- 
pellate Court did not decide the question 
of the amount of rent annually payable 
by the tenant to the landlord. I am 
unable to give effect to this preliminary 
objection. In view of the defence taken 
the Court will have to decide whether 
the rent payable is Bs. 17 or in the alter, 
native nothing at all. It is difficult to 
distinguish on principle a case of total 
suspension of rent from a case of abate- 
meat of rent or a deoree for rent at a 
rate lower than claimed by the plaintiff. 
This view of the matter is supported by 
a decision of this Court iu 34 I 0 851 (l). 
decided on 18bh April 1916, The learned 
advocate for the respondent drew our at- 
tention to an Unreported case decided 
by Cuming and Mallik, JJ.. (in S. A. 1520 
of 1924), decided on 3rd May 1927. No 
reasons were given in that case and fur- 
ther the attention of the learned Judges 
does not appear to have been drawn to 
the case reported in 34 I C 851 (l) cited 
above.- Under these oiroumstanoes I am 
not prepared to bold that the present 
appeal is inoompetent. 

It appears that the defendant's hus- 
band was the owner of this property. He 
sold (ihis property to the plaiutiff on 8th 
May 1928 and on that very day his wife 
took a lease of the lands purchased by 
the plaintiff from him. There oanuot be 
any doubt therefore that the plaintiff 
did nob take actual possession of the pro 
perty for a single day. The evide nt in- 

2:a4?oa61* Obandta, 1927 0«1 203 
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teation of the parties was that the pro- 
perty would continue to be in the pos- 
session of the family as before, but the 
wife would have to pay Rs. 17 as rent. 
Omrauddin who is in possession of a por- 
tion of the homestead is in possession 
from a very long time and the defendant 
knew full well that he was in possession 
at the time when the land was sold by 
her husband and leased out to her. There 
cannot be any doubt therefore that the 
defendant got such possession of the de- 
mised land as it was capable of being 
made over to her. By these transactions 
the title of the property was transferred 
to the plaintiff but the possession, as it 
was with the husband before the sale 
was allowed to be continued in the wife 
on payment of a certain amount of rent. 
No question of being the lessee being put 
into possession of the property therefore 
arises in view of the admitted facts of the 
present case. 

As regards the plea of dispossession 
from some portion of the land by Daulat, 
the finding of the learned Judge is that 
the plaintiff had no hand in that dispos. 
session. The proper remedy of the de- 
fendant is to take such steps as he may 
be advised to eject Daulat. Under these 
circumstances the plaintiff is entitled to 
get a decree for rent at the full rent. 
The result, therefore, is that this appeal 
is allowed, the judgments and decrees of 
the Court helow are set aside and the 
suit is decreed in full with costs through- 
out. 

Henderson, J.— I agree. 

K.S./R.K. Appeal allotted. 
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Lobt-Williams and Jack, JJ. 

U. K. Shato — Appellant. 

V. 

Suresh Chandra Milter — Respondent. 

Criminal Appeal No. 82 of 1935, De- 
cided on 20th June 1935. 

Penal Code (1860). Sa. 420 and 30— Gooda 
already delivered— Poat dated cheque aubae- 
quently given diahonoured and receipt ob* 
lained— Receipt held not valuable aeeurity 
and offence of cheating held not proved— 
Complainanfi remedy ia in civil Court. 

Where the accused gave a post dated cheque 
lor certain goods delivered to him at an earlier 
date and got a receipt, but the cheque was dis- 
honoured : . , u, 

Eeld : that the receipt was not a valuable 
security within the meaning of S. 30, and the 
accused was not guilty of oheating. The re- 
medy of the complainant lay in a oij'l 
for breach of contract. [P 825 0 2 ; P 828 0 1] 


Sures Chandra Talukdar and Eiren~ 
dra Chunder Ghose — for Appellant. 

Sarat Chandra Janah and Mritunjoy 
De — for Respondent. 

D. N. Bhattacharji — for the Crown. 

Lort-Williams, J . — In this case the 
appellant was convicted by a Presidency 
Magistrate of an offence under S. 420, 
Penal Code, and sentenced to be detained 
till the rising of the Court and to pay a 
fine of Rs. 600 in default six months' ri. 
gorous imprisonment. Out of the fine, if ' 
realized, Rs. 300 was to be paid to the 
complainant as compensation. The of- 
fence complained of was that of cheating 
the complainant’s firm on or about 3rd 
July 1934, at Calcutta, by dishonestly 
inducing the said firm to deliver a bill, 
that is to say an invoice for Rs. 264-15-0, 
in exchange for a cheque No. A-7 ,55,136, 
upon the National Bank of India, which 
was subsequently dishonoured. 

The case for the prosecution was that 
the complainant's firm, the Atlas Agency 
of 20 Strand Road, Calcutta, cleared cer- 
tain-goods on behalf of the firm of M. L. 
Shaw A Co. Ltd., of which the accused 
was the Managing Director, from K. P. 
Dock No. 4 per S. S. “ Clan Macnair.” 
The complainant firm sent a bill, Ex. 7, 
showing that the sum of Rs. 264-15-0 
was due in respect of these services ren- 
dered and for out of pocket payments in 
respect of customs duty and other 
charges. The bill was sent on 2l8t June 
1934, and was acknowledged by the firm 
of M. L. Shaw & Co. Ltd., on the same 
date. No payment was made, but on 
2Dd July 1934, Bholanath Mulliok, an 
assistant in the firm of the Atlas Agency, 
met the accused and pressed him for 
payment. It is alleged that the accused 
then gave a cheque for the amount of the 
bill and Bholanath receipted the bill by 
writing upon it ** Received by cheque 
No. A.7,55,136.” Underneath that writ- 
ing is a one anna revenue stamp which 
is cancelled by a rubber stamp with 
Atlas Agency upon it. Underneath that 
is the signature of B. Mullick. _ 

The evidence shows that Bholanath s 
recollection is not accurate as to the 
date when the cheque was given. The 
accused stated that he gave a post dated 
cheque, and this is confirmed by the fact 
that in the counterfoil of the cheque 
book of the firm of M. L. Shaw & Co., 
the cheque to the Atlas Agency is dated 
3rd July 1934. but the next cheque, in 
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favour of the Electric Supply Corpora- 
tion. is dated 28th June 1934. It seems 
reasonably clear, therefore, that the 
oheQoe xvas given to the Atlas Agency, 
either on the 28th, or prior to 28th June 
1934. The cheque was dishonoured ana 
returned on 4th July 1934. The com- 
plainant’s firm then wrote to the firm of 
M. L. Shaw & Co., and received a reply 
regretting the dishonour of the cheque 
and asking the Atlas Agency to send their 
representative to receive payment of 
their bill on 9th July. But on this day 
no payment was made and, therefore, 
the oomplaiot was lodged on lltb July 
1934. 

The defence was that the dispute was 
of a civil nature and that the firm of 
M. L. Shaw & Co. Ltd., had gone into 
liquidation, and that these criminal pro- 
ceedings bad been started to put pressure 
on the accused. M. L. Shaw & Co., 
went into liquidation about the middle 
of July 1934. The Magistrate came to 
the coDoIusion that these facts showed 
that the accused had an antecedent in- 
tention to defraud the oomplaiDant. 
But that is not the question which he 
bad to decide. S. 420, Penal Code, pro- 
vides that : 

Whoever cheats and thereby dishonestly 
icdoces the person deceived to deliver any pro* 
periy to any person or to make, alter or destroy 
the whole or any part of a valuable security, or 
anything which is signed or sealed, and which 
is capable of being converted into a valuable 
security, shall be punished .... 

The advocate, who has appeared on 
behalf of the complainant, has argued 
that what the accused did amounts either 
to inducing the complainant to deliver 
property to him, or to make a valuable 
security, or something which was signed, 
and which was capable of being convert- 
ed into a valuable security. With regard 
to the first part of the argument the 
goods, which were the subject-matter of 
the clearing charges, had been delivered 
Shaw & Co. Ltd., on or before 
20th Jane 1934. It is clear, therefore, 
that the aocased did not induce the com. 
plainant to deliver any property in ex- 
onaDge for the cheque, because the goods 
Pad alr^y been delivered at an earlier 
date. It can hardly be contended that 
too piece of paper upon which the ao. 
count 18 written is property within the 
mining of this Section, or that the re- 
wipt IB property within that meaning, 
■tne learned advocate relied more npon 


the second part of bis argument and con- 
tended that the receipt is a valuable se- 
curity within the meaning of S. 30, Penal 
Code. That section provides that : 

The words *' valuable security ” denote a 
document which is, or purports to be, a dooo- 
ment whereby any legal right is created, ex- 
tended, transferred, restricted, extingnisbed, 
or released, or whereby any person acknow- 
ledges that ho lies undor legal liability, or has 
not a certain legal right. 

The receipt does not extinguish or re- 
lease any legal right. Until payment of 
these obarges, the rights of the Atlas 
Agency against M. L. Shaw & Co. Ltd., 
remain, and the giving of the receipt 
does not cancel or extinguish them. 
The receipt could be given in evidence 
to prove that the payment bad actually 
been made, but it would always be open 
to the Atlas Agency to rebnt this evi- 
dence by showing that in fact no pay- 
ment had been received by them. More- 
over, the receipt does not even purport 
to be an acknowledgment of payment. 
It amounts only to ao acknowledgment 
that a cheque. No. A-7 ,55,136, has been 
received by the Atlas Agency. Even if 
the cheque bad not been post dated, this 
receipt would not have amounted to any 
more than an acknowledgment that the 
cheque hod been received, and it would 
always be open to the Atlas Agency to 
show that the cheque had never been 
paid. Still more is this so, when the 
cheque was post dated. In either case a 
cheque is only a promise to pay, either 
on demand, or npon the date to which it 
has been post dated. Therefore, the only 
effect of the receipt is an acknowledg- 
ment that a promise to pay has been 
given by M. L. Shaw & Co., to the Atlas 
Agency by means of the oheque in quea- 
tion. It is clear, therefore, that this re. 
oeipt cannot even come within the last 
part of S. 30 which says " whereby any 
person acknowledges that ho lies under 
legal liability, or has not a certain legal 
right.” 

The Atlas Agency, by writing ** re- 
ceived by cheque ” on the back of the 
bill, did not acknowledge that they had 
not a certain legal right. As I have al- 
ready stated, all that they acknowledged 
was that they had received a promise to 
pay the money, which, if paid, would 
have extinguished their legal right to re- 
oeive the amount, Rs. 264-15.0. stated 
upon the invoice. 
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It is clear, therefore, in my opinion, 
that the facts in this case do not support 
the charge made against the accused. 
His contention, that no crime has been 
committed, but that the Atlas Agency 
has rights against him in a civil Court is 
correct. The remedy of the complainant 
lies in a suit for breach of M. L. Shaw & 
Co.’s contract to pay the amount of the 
invoice or in insolvency proceedings. 
Consequently, the conviction and sen- 
tence are set aside, and the accused is'ac. 
quitted. The fine, if paid, must be re- 
funded. 

Jack, J. — I agree. 
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sem with rests of three months. The 
due date having passed and the defendant 
not having paid the amount the suit was 
instituted in November 1931. The bond 
was executed by a widow, defendant 1, 
and by defendant 4, husband of bet dS- 
ceased daughter, and by defendants 2 and 
3, minor sons of defendant 4 and the de- 
ceased daughter. The bond was executed 
by defendant 4, the father in respect i of 
the shares of his sons, defendants 2 and 3. 
Various defences were taken. The Court 
of’>appeal below decreed the suit folly 
.against the defendants. In appeal the 
first point taken is that the minor defen- 


K.S./r.k. Cqjiviclioii set, aside. ,, 
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M; 0. Ghose, j. , . 

• Yenjuddin Pramaiiik and dmothe}'^ 
DefendantS'2 and 3 — Appellahtsi 
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Rttp Maiijuri Dasi and. oflicrs— Res- 
pona6Dte» , . 

Appeal No. 94 of 1934, Decided on 25th 
February 1936, from appellate decree of 
Sub-Judge, Second Court, Paboa, D/- 
23rd May 1933. 

(a) M^bomedan Law — Alienalion — * Guar* 
diAn^Abtoiule necesiily or minor*# benefit 
should be proved — To record necessity in 

document is advisable. 

* ¥ * 

Id the case of a sale by a guardian of a tio* 
hammedan minor there must be an absolute 
uecessity for the sale, or it must be tot the 
benefit of the minor : 1918 PC 11; 20 Bom 
116 and 86 Cal 320, Be/. [P 326 C 2] 

. Where the property is mortgaged by a guar- 
dian of a Mabomedan minor, the same rules 
apply, i. e , the mortgage also must be for abso- 
lute necessity or at least for the minor's benefit; 
It is always advisable that in sncli cases the 
necessity of the mortgage should be recorded in 
the deed, but in the absence of such record, 
other evidence of necessity Is sufficient 

[P .326 C 2 ; P 827 C 1) 

(b) Interest — Compound interest at twenty 

four per cent with three months rest is 
excessive, i 

Interest of 24 per cent if it Is simple interest 
probably will not be too high, but if it is com- 
pounded every three months, the interest is 
excessive and should be reduced : 40 C IF ^ 
409. Bel. on. CP 327 C 1 ] 

Sped Farhat Alt — for Appellants. 

Girija Prosanna Sanyal and BijaU 
Bhusan Sanyal — for Respondents. 

Judgnent. — This is an. e-ppeal. in a 
suit on a mortgage bond. The bond was 
executed, in May 1926 for a .sum :of 
Rs. 200 at interest of 2 per cent per men- 


dants 2 and 3 are not legally bound by 
the mortgage bond. Under Mabomedan 
Law the father is the legal guardian of 
his^miuor sons, but bis power to sell the 
minors’ immoveable property, is not abL 
solute. He may sell the immoveable pro- 
.p9rty of the minor in certain conditions 
stated in S. 263 of Malta’s Principles of 
Mabomedan Law. The learned Advofiate 
has also quoted the oases of 45 I A 73 (l), 
20 Bom 116 (3) and 35 Cal 320 (3)i On 
perusal of those cases it appears that in 
the case of a sale by a gnardian of i 
Muhammadan minor there must be an 
absolute necessity for the sale, or it must 
be for the benefit of the minor. In this 
case it was a mortgage but a mortgage 
bond should be governed by the rules 
applicable to sales. 


The questioD is whether iu this case 
there was necessity for the mortgage and 
whether it was for the benefit of the 
minors. In the document it was merely 
stated that the mortgage bond was made 
for urgent necessity. No details were 
given. In the evidence in Court which 
the Court of appeal below has accepted, 
it was stated that about Rs. 80 was spent 
for payment of arrears of rent for 4 years 
and about Rs. 60 was spent for purchase 
of plough cattle and about Rs. 60 was 
spent in getting mutation in the land- 
lord’s books. It is urged by the learned- 
advocate that it was the duty of the 
plaintiff to have it clearly stated in the 
iocument for what particular purpose the 
money was borrowed and that the omis- 
sion of any su ch record in the deed is 

1. Imambandi V. Mutsaddi, 

I 0 513=45 I A 73=45 Cal 87® (P C). .,i , 

2. Horbai v. Hiraji Byramji, (1896) 20 Bom 

S. Bha’wal Saha v. Baiinath Perkab NatSih' 
Singh, (1908) 35 Oal 320=12 OWN 266. 
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fatal to the success of the plaintiff. This 
estreme propoaitioQ canoot be accepted. 
ITbe plaintiff would have been wise to 
have recorded the pnrpose of the loan in 
ithe bond itself, but the evidence which 
has been accepted by the Court of fact 
cannot be neglected. When Rs. 80 was 
spent for arrears of rent, and Bs. 60 was 
spent for purchasing plough cattle, it 
may be legally held that the mortgage 
was for the benefit of the minors. As to 
the payment of the mutation fee, it ap- 
pears clear that there was no necessity 
for this on behalf of the minors, but the 
same cannot be said about the payment 
of arrears of rent or the purchase of 
plough cattle. In the oircumstancos the 
finding of the Court of appeal below is 
correct namely that the sale was for 
the benefit of the minors. 

The next point taken is that the inter- 
cst charged iu the bond is excessive and 
the transaction was substantially unfair 
Ito the defendants. There is force in this 
{contention. Interest at 24 per cent, if it 

I was simple interest, probably would not 
be too high, but it was compounded every 
three moctbs so that the original amount 
'of Bs. 200 increased in 4i^ years to 
IBs. 670. Followiug the decision of 40 
Ic W N 409 (4), the interest in this case 
should be reduced. The appeal is allowed 
in part, namely that the interest is re- 
duced to 18 per cent per annum with 
yearly rests. The decree of the Court of 
appeal below is varied accordingly. The 
parties will get their costs in proportion 
to their success in all the Courts. 

B.D./r.k. Decree varied. 

-4. Badbaranl D&ssva v. Kshetia Mohan, (1935) 
40 C W N 409. 


has been a loss of the capital The only senous 
question with which the Court is concerned 
is whether or not the company bad duly 
passed its special resolution to the p 

ihe capital L reduced. (P 329 0 1. 2; P 330 C 1] 

Where, however, the reduction of tho capital 
is based on tho ground that capital baa been 

lost or uorepreseatod by avaib\ble assets, 
always prodont to proceod on eome ovidonce. 
That is a sound procedure and one which ora 
narily should bo acted upon. Whore the per- 
Bon opposing tho petition accepts the state- 
ment of the company that there has 
loss of capital, the Court should act upon the 
assumption that there is f ? 

capital. ^ 

(b) Ccmpanici Act (1913), S«. 38. 40 and 
5S— Application by company for reduction 
of capital opposed by shareholder on ground 
that persons voting for resolution for 
tion were not duly qualified to vole— No 
steps taken by shareholder to have register 
altered or rectified under S. 38- Burden is 
on him to substantiate his allegations. 

According to 8. 40, Companies Act, the regis- 
ter of members is prlma facie evidence of any 
matters directed or authorised by the Act to oe 
inserted therein. Whore the names of certain 
persona are entered in the register as share- 
holders it can be taken for granted that 
persons are qualified shareholders. [V 331 0 2} 

Whore an application by a company for re- 
duction of its capital is opposed by a share- 
holder on the ground that certain persons who 
have voted for the resolntion for tho reduction 
of the capital of the company were not duly 
qualified as shareholders so to vote, or to vote 
at all, by reason of their names not having been 
properly entered in the register or by reason 
of their names not having been on the register 
for a length of time sufficient to entitle them 
to vote, but DO stops have beeu taken by the 
shareholder to have the register altered or 
rectified nnder S. 38, the burden U on tho 
ebareholder opposing the petition to substan- 
tiate bis allegations, and where he falls to do 
so the application should be allowed. 

‘ [P331CX;2] 

K. P. Khaitayi and G, P. Kar for 
Appellant. 

S. Ghaudhurv — for ReBPondent. 
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Costello and Panokridgb, JJ. 

Marwari Stores, Lid.— Appellant. 

V. 

Gouri Shanket Goenka — ReBpondent. 

Appeal No. 28 of 1935» Decided on 
13th November 1935. 

(a) Companies Act (1913), S. 55— Petilioo 
for reduction of capilal^Proof of toss of 
««pital is not always essential— Question for 
«eision is whether or not company had duly 
^ssed special resolution for reduction — 
■Court should, however, proceed on evidence. 

It is oot always essential or neoessary lor 
the Ooart to whom a petition lot redaction ol 
capital is pressnted to satisfy itself that there 


Costello, J. — TbU matter comes be- 
fore us by way of appeal from ao orfior 
made by Cauliffe, J., od 18th March 
1935, whereby he refused with costs an 
application made ou behalf of the Mar- 
wari Stores Ltd. for permission to 
reduce the share capital of that com- 
pany. The application was opposed by 
Gouri Shanker Goenka who is a share- 
holder of that company and tho respon- 
dent in the present appeal. The Marwari 
Stores Ltd., was originally iooorporatod 
as a private company on 15bh March 
1919, having a nominal capital of Rupees 
two lacs divided into fifty shares of 
Bs. 4,000 each. On 22nd March 1931, by 
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an extraordinary resolution, the capita! 
of the company was increased hy Ks. 3 
lacs making a total capital of Es. 5 lacs 
represented hy 5.000 shares of Es. 100 
each. Shares of the value of rupees two 
lacs were applied for and issued and a 
sum of Es. 1.92,000 was paid up. Shares 
out of the balance to the extent of 
Es. 8,000 were forfeited. The present 
position, therefore, is this : that the paid 
up capital of the company is Es. 1,92,000. 
A sum of Es. 4,000 which bad been paid 
in respect of forfeited shares was trans- 
ferred to the profit and loss account. The 
Articles of Association of the company 
contained the usual kind of provision en- 
titling the company to reduce its capital. 
The relevant article is No. 43. It appears 
from the petition and from an affidavit of 
Motilal Lath, who is described as a 
Managing Director of the company, that 
up to Slst March 1920 the company made 
a profit of Es. 10,026 odd, and up to 31st 
March 1921 the profit was Es. 10,105 
and some odd annas. 

The present respondent became con- 
nected with the company on 6th April 
1921. It appears that be was taken into 
the service of the company on or about 
that time. Towards the end of the year 
1921, that is to say on the 30th Novem. 
her of that year, the company was coo. 
verted into a public company and in the 
following year the present respondent 
Gouri Shanker Goenka became a share- 
holder in the company to the extent of 
80 shares. It appears from the years 
1922 to 1924 the company sustained a 
loss amounting to the sum of Es. 1,10,000 
and that is shown in the balance sheets 
for the years 1922, 1923 and 1924. That 
fact is stated in para. 8 of the petition on 
which the present proceedings were 
founded. It is also set out in that para- 
graph that the loss has ever since been 
carried forward. It is further stated 
that the company was not able to make 
any profit during the years 1923 and 
1924, but since 1925 the company has 
been making a profit. The amount of the 
loss has now been reduced to Es. 96,000. 
The said sum of Es. 96,000 was stated to 
be a loss and not to be represented by 
any available assets. In the year 1932 
the respondent Gouri Shanker Goenka 
became a director of the company. It 
appears that in 1933 he was party to the 
passing of the draft balance sheet which 
was submitted at the directors' meeting. 
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Actually from 6th April 1921, the date on 
which the respondent joined the company 
down to 4th August 1934 he was func- 
tioning as the Assistant Manager and, as 
such, be assisted in the preparation of 
each one of the accounts and most be 
taken to have known the contents of 
those accounts. On 4th October 1934 
Gouri Shanker ceased to be a director of 
the company. At the end of October 

1934 there was a transfer of certain 
shares which bad been held by the 
Managing Director, Motilal Lath, to some 
of bis relations and in December of that 
year, Mr. P. D. Himatsingka and Mr. 
Baijnath Prasad Deora resigned from the 
Board of the company and in their places, 
about a month later, two of Motilal 
Lath's nominees, if they can properly be 
called his nominees, namely Mr. Bholaram 
Tibrewalla and Mr. Luxminarain Lath 
were appointed directors of the company. 
On 20tb January 1935 an ordinary general 
meeting of the company was held, ac- 
counts were passed, and at that meeting 
the present respondent was in attendance 
in bis capacity as a shareholder of the- 
company. On the same day, namely on 
20th January 1935, there was an extraor. 
dinary general meeting at which a resolu- 
tion was passed for the reduction of the 
capital of the company. That appears 
from para. 9 of the petition set out at 
p. 3 of the paper book. That paragraph 
reads as follows : 

Under the provisions oi S. 50, Companies Aot, 
and in pursnance of the power contained in 
that behalf in the Articles of Association the 
company by special resolution of its share- 
holders duly passed and confirmed at extraor- 
dinary general meetings duly convened and 
held on 20ih Jannary 1985 and 4th Febrnary 

1935 respectively resolved : that the paid up- 
capital of the Marwari Stores Limited be re- 
duced from Bs. 1,92,000 divided into 1920 Ordi- 
nary Shares of Bs. 100 each to Bs. 96,000 
divided into 1920 Ordinary Shares of Bs. 50 each 
and that snch reduction be efiected by cancsIliDg 
the paid up capital to tbo extent of Bs. 96,000 
which had been lost and is not represented^ by 
available assets and by reducing this nominal 
amonnt of all the shares in the company’s paid 
np capitial from Bs. 100 to Bs. 60 pec share. 

It appears threfore that the resolution 
which was passed at the meeting on 20th 
January 1935 was duly confirmed at the- 
subsequent extraordinary general meeting 
held on 4th Febrnary 1935. A week later, 
namely on 11th February 1936 a petition 
for reduction of capital was admitted by 
Cnnliffe, J. The petition bad been veri- 
fied on 7th February 1935. The lltb 
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March 1935 was fixed as the date for 
bearing of the petition and direotions 
were duly given for necessary advertise- 
roeots. Those advertisements 
in certain papers on 20tb 
as directed hy the Conrt. On 6th March 
1935 Gouri Shanker affirmed an affidaut 
in opposition to the company’s petition 
and on 13tb March he pot in a supple- 
mentary affidavit in opposition. On l«tb 
March there was an affidavit in reply by 
Motilal Lath on behalf of the company. 
Then finally, as I said at the outset, the 
matter came before the Court on 18th 
March 1935 when the application which 
the company was making was refused by 
Cnnliffe, J. The company now comes 
before this Court asking that the order 
made by Cnnliffe, J., be set aside and the 
company be authorised to reduce their 
capital in the manner asked for in their 
petition. 

The application of the company is 
opposed by Gouri Shanker Goenka on two 
grounds, and Mr. Chowdbury on behalf 
of the respondent says : (l) there was no 
evidence before the Court that there had 
been in fact any loss of capital as averred 
by the company, and (3) the resolution 
which purported to have been passed on 
20tb January 1935 and confirmed on 4th 
February 1935 was not valid in law by 
reason of the fact that certain persons 
who voted for the resolution were not 
duly qualified as share.bolders so to vote 
or to vote at all. The respondent Goenka, 
so far as the second point is coucerned, 
challenged the validity of the transfer of 
certain shares made by Motilal Lath 
during the month of October as I have 
already stated. The allegation made on 
behalf of Goenka was to the effect that 
although the names of these transferees 
appear in the register of share. holders of 
the company, the entry in that register 
is not a proper or a genuine entry and 
the transfers could not have taken place 
at the time when they are alleged to 
take place, by reason of the fact that 
Motilal was not in Calcutta on the 
dates which appears on the transfers 
or on 30th October, the date on which 
the entries were made by Motilal in the 
register of share.bolders of the company. 

With regard to the first mentioned 
tl^int, it is not at all certain that it is 
IMwaya essential or necessary for the 
K^urt to satisfy itself in proceedings of 
(this kind, that there has been a reduction 
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of capital. The principles on which a 
Court ought to act in a matter of tnis 

description, were laid ^ 

Macnagbten Id (1907) A C 229 (l) a 
pages 238.239. The relevant passage in 

the judgment of bis Lordship is this. 

Such being the views expressed in this lloase 
without any dissout or qualification! 1 
surprised to hear it argued by the learned 
counsel for the appellants that the Coorthas no 
jurisdiction to entertain a petition for the re- 
duction of capital unless it bo proved that the 
capital which the company proposos to cancel 
is lost or unrepresented by available assets. No 
doubt some countenance for that proposition 
may be found even in cases which have occurred 
since the decision of this Iloaso in (1804) A 0 
30U (2). In (1300) 2 Cb 8l6 (3), where the 
scheme proposed was obviously unfair to the 
preference shareholders and the petition was 
very properly dismissed, there are some oxpres*^ 
sioDS in the judgment of the learned Judge who 
decided the case which, taken apart from the 
context, may appear to support that contention. 
The decision of Buckleyi J., in (1002) 2 Ch 845 
(4) goes even further. HU language, if oorrectly 
reported, seems to imply that because the Act 
of 1877 specified certain cases and declared that 
the power conferred by the Act of 18G7 
'includes* those specified it is to be inferred 
that in all other cases the jurisdiction of the 
Court is excluded. If that lathe meaning of 
what the learned Judge said, with all respect 1 
am unable to agree with his view. The condi- 
tion that gives jurisdiction is not proof of lose 
of capital or proof that capital is uoreprosontod 
by available assets, or that capital is in excess 
of the wants of the company. The jurisdiction 
arises whenever the company seeking reduction 
has duly passed a special resolution to that 
ofiect. 

Then his Lordships stated this : 

In the present case creditors are not con- 
cerned at all. The reduction does not involve 
the diminution of any liability in respect of 
unpaid capital or the payment to any share- 
holder of any paid-up capital. Tho only ques- 
tions, therefore, to be considered arc these: 1. 
Ought the Court to refuse its sanction to the 
reduction out of regard to the interests of those 
members of the public who may be ioducod to 
take shares in the company ? and 2. Is the re- 
duction fair and equitable as botween the diffe- 
rent classes of shareholders ?. 

Ib would appear from that passage in 
the judgment of Lord MaODaughten that 
the only serious question with whioh 


1. Poole V. Natioual Bank of China, Ltd., 
(1907) A C 229=70 L J Oh 458=51 S J 518= 
2S T L R 507=14 Manson 218=90 L T 889, 

2. British and American iTrusteesand Financo 

Corporation v. Coupor, (1V94) A 0 309=68 
L J Gb 425=1 Mansou 250=42 W R 652=70 
L T 832. 

3. In re Barrow Hamatite^ Steel Oo., (1000) 2 

Ch 840=69 L J Ch 809=83 L T 897=16 T L 
R509. 

4. In re Anglo-French Exploration Co,. (1902) 
2 Ch 845=71 L J Ch 800=18 T L R 750=9 
Monson 432=51 W R 3, 
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the Court is concerned is whether or not 
the Company bad duly passed its special 
resoIutioQ to the effect that the capital 
should be reduced. 

Since the decision in that case, how. 
ever, there have been a number of other 
cases and upon one of them Mr. Chow, 
dhury laid considerable stress as indicat. 
iug that the Court ought to require proof 
that there has been in fact a loss of oapi. 
tal. The case to which I refer is the 
case of 1916 SC (H L) 120 (5) a resume 
of which appears in 1916 W N 70. The 
account of the case in the Weekly Notes 
is as follows: 

Lord Parker of WaddingtoD, after statiog 
that the law in respect of reduction of capital, 
stated io (1907) A G 320 (1), had not been 
altered bj the Companies (Consolidation) Act, 
1903, said that where the resolution was ex* 
pressed to be foooded upon loss of capital be 
tioderstood that since the decision of the House 
of Lords the practice of the Courts in Scotland 
bad been to dispense with proof of the (acts 
referred to in the resolution, at any rate where 
there was no reason to suspect the bona fides 
of the parties. The practice of the High Court 
of Justice in England had not been uniform. 
Kis own practice had been to insist on prima 
ficie evidence of the existence of the state of 
(sets referred to in the resolution If no euch 
prima facie evidence were forthcoming it might 
well be that the special resolution bad been 
passed under the influence of some mistake or 
misrepresentation as to the true facts, and it 
would be unfair to the minority, if not also to 
the majority of the shareholders, to confirm a 
reduction voted under such circumstances. 
Further inability to produce some such evi« 
dence might well suggest want of bona fides in 
the matter. If capital not really lost or onre* 
prosented by available assets were cancelled, 
it might be possible thereafter, by some adjust* 
meot of the figures in the company's balance 
sheet, to carry the amount so cancelled to 
profit and loss account, and so indirectly return 
pald*op capital to share* holders, thus affecting 
the rights of creditors. He still thought there* 
fore, that where the redaction of capital was 
based on the ground that capital bad been lost 
or was unrepresented by available assets, it was. 
though not necessary, at any rate wise and 
prudent to insist on some evidence of the fact. 

I have no doubt that the proposition 
that where a reduction of capital is based 
on the ground that capital has been lost 
or unrepresented by available assets, it 
id always prudent to proceed on some 
evidence. That is a sound procedure and 
one which ’ ordinarily should be acted 
upon. In the present instance we are 
not, however, called on to lay down any 
general principle with regard to that 
particul ar point, because there is clear 

6 Guild ^vell V, CaldweU & Co., Paper Makers 
Lld.,{19Jf^)8C0!L)l20. 


evidence that in the case of Marwari 
Stores Ltd., there bad in fact been a loss 
of capital. I have already mentioned 
the nature of that loss. The evidence 
with regard to it is the definite statement 
in para. 8 of the company’s petition 
dated 7tb February 1935 as verified by 
the solemn affirmation of Motilal. The 
averments contained in that paragraph 
are not disputed by Goenka. On the 
contrary in para. 3 of his own affidavit, 
dated 6th March 1935, he says : 


With reference to para. 8 of the said petition 
I state that the amount of lose mentioned in 
the said paragraph would have been very con* 
siderably reduced had the Managing Director 
conducted the business of the company in a 
proper workmanlike manner. 

It is clear, therefore, that Goeoka was 
accepting the statements that there had 
been a loss as stated by the Managing 
Director, though he was saying that the 
loss was due to something done or some, 
thing nob done by the Managing Director 
Motilal. We are of opinion, therefore, | 
that the learned Judge in the Courtj 
below ought to have acted upon thel 
assumption that there was evideuoe ofi 
loss of capital. With regard to the other 
point, on which the objector sought to 
rely, viz. that the resolution was not 
properly passed, his complaint is set out 
in para. 6 of the affidavit at p. 13 of the 
paper book, where he says: 

The following are the transfers alleged to 
have been made by the said Motilal Lath to the 
persons hereinafter named who are bis relatives 
as is meutioned : (1) Bbolaram Tibrewala, 
fatber*in*iaw of Motilal Lath ; (3) Laxminaralu 
Lath, coQsin of MotUal Lath ; (8) Nurmel Lath 
and (4) Hanumanbux Lath, nephews of Motilal 
Lath, employees of the company ; (5) Hariram 
Kbaitan, and (6) Jugalkishore Khaitan, cousins 
in law of Motilal Lath, and employees of the 
company. 

That I state that on the respective dates the 
said MotUal Lath is alleged to have transferred 
the said shares, namely 36th and 27tb October 
1934, and on the date when he ie alleged to have 
registered the said alleged transfers, namely 
80th October 1934, the said MotUal Lath wa? 
not in Calcutta at all and could not have trans- 
ferred the said shares in the manner alleged , 
nor could he have resistored the said tranMer 
in the books of the company on that date. Th^ 
alleged deeds of transfer purporUng^to have 
been executed on 25th and 27tb October 1934, 
by the said Motilal Lath and by the 
transferees at Calcutta are all false and fictitious 
and are in fraud of the company and its share- 
holders. 

No answer to that paragraph, which, 
of course con tains a very serious » al^a-’ 
tion against Motilal, is given. The 
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Jattor in bis aflidavit in reply dated 18th 

March 1935 in para, 2 (d) sa-V® . 

With recard to para. 4 
affidavit I sUto that the *®tuVed 

ineetiogs wdro properly convened. 
and held. AH the P^sons present as eha« 

holders were in faot ^moany 

pany and registered as anch by 
The person who acted as the rwair* 

shareholder duly and properly elected “s Jhatt 
Toan and ‘h® resolution was also 

a shareholder entitled to move the resolntion 

which b9 did. , \ , Mi i-u^ 

aod then in sub-para, (e) at p. 27 of the 

paper book he adds this: 

*^Th6 six persons named in para. 6 ot the first 
affidavit duly became transferees ot the shares 
which have been registered in their names after 
they were duly approved and they became inem- 
bere of the company, and their names were duly 
placed on the register of the company, uouri* 
shanker Goenka inepected the register of mem* 
bers several times in December 1984 and early 
in January 1935 and he saw the said names on 
the register of the company and he did not then 
take any objection thereto No application haa 
yet been made for the removal of the names of 
the said persons or rectification of the said 
register of members either by Gonrishankec 
Goonka or anybody else except that Oouci* 
shanker is not attacking the said transfers by 
criminal proceedings and not by appropriate 
civil proceedings, and by way of eide-Usue in 
this application nobody else has raised any 
objection regarding their becoming members. 

Now it is obvious that the allegations 
that these six persons whose names 
appear in the register of shareholders 
were not shareholders* came entirely 
from Goeoka. If be was to be suooessful 
in opposing the application wbiob the 
company was making be was bound to 
show that the names of these persons 
were not properly entered in the register 
jor that their names were not on the 
register for length of time suffioient to 
entitle them to vote at the meetings 
wbiob were held on 30th January 1935 
and 4th February 1935. In my opinion 
be has entirely failed to do so We have 
examined the register for ourselves and 
as far as one can see on the face of it^ it 
is perfectly regular and in order. It was 
open to Goenka to have taken appropriate 
proceedings under S. 38* Companies Act* 
to have had the Begister oorreoked had 
be been so minded. That section is in 
the same terms as the corresponding 
section in English Act of 1929* via. S. 100 
and runs thus : 

If (a) the name of any person is franduiently 
or wKhont soffioient cause entered in or omitted 
register of members of a company; or 
4b) default U made or unnecessary delay takes 
place In enuring on the register the fact of any 
per ion having ceased to be a member, the person 


aggrieved, or any member of the 
the company, may apply to the Court for recti 

Ikation of the register. 

Section 40, Companies Act, provides 
that the register of members shall bei 
prima facie evidence of any matters byj 
this Act directed or authorised to be in- 
serted therein. I think that we ought 
to take it, in the present instance, that 
as DO steps were taken to have this 
register altered or reclitied and the per- 
sons whose names appear therein were 
qualihed shareholders and therefore en- 
titled to take part in the meetings of 
20th January and 4th February 1935. In 
that view of the case Goenka has wholly 
failed to show any cause whatsoever 
why the application put forward by the 
company for the redaction of capital 
should not be granted by the Court. The 
result is that this appeal is allowed, the 
order made by Ounliffe, J.. is set aside, 
and the prayers Nos. 1 and 2 and the first 
part of prayer No. 3 contained in the 
petition of the company and affirmed by 
Motilal Lath on 7th February 1935 aro 
granted. As regards coets of these pro- 
ceedings, we are of opinion that as, in 
any event, it was necessary for the com- 
pany to obtain the sanction of the Court 
for the reduction of the capital, the com- 
pany should pay their own costs in the 
Court below. But we direct that the 
respondent must pay the costs of the' 
appeal to the appellant company. 

Panckridge, J. — 1 agree. 

B.M./r.K. Order accordingly. 
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R. C. Mitter, J. 

Sripati Charan De and — Plain- 
tiffs — Appellants. 

V. 

Eailash Chandra Jana — Defendant — 
Respondent. 

Appeal No. 1750 of 1932, Decided on 
lObh July 1935, from appellate decree of 
Bub-Judge, First Court, Midnapore, D/- 
21st April 1932. 

(a) Interpretation of Statutes — Same word 
used in different parts of same statute 
should hove same meaning. 

The same word used iu difloroufe parts of the 
same statute have the same meaning, unless 
something to the contrary appears from the 
context. [P 33d C 9] 

(b) Bengal Tenancy Act (1885 as amended 
by Act 4 of 1928), Ss. S and 20 Tenant 
holdiQg undivided shares in parcels of land 
could be raiyat even before amendment of 
1928 by reason of occupation for IZ years. 
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Under the Bengal Tenancy Act, even before 
the amendment of 1928, a tenant holding nn- 
divided shares in parcels of land would be a 
raiyat, and coold be a settled raiyat of a vil- 
lage by reason of occupation of such lands for a 
period of 12 years, for S. 20 of the Act requires 
that the tenant should be a raiyat and must 
hold the "land” as such continuously for 12 
years : 8 C IT 192 and 761, Bel. on. 

(P 33S C 2] 

(c) Bengal Tenancy Act (1885), S. 30-Ten- 
ancy consisting of undivided shares in par- 
cels of land — Suit for enhancement of rent 
before amendment of 1928 is not maintain- 
able. 

A suit lor eohancdment of rent under S. 30 
of the Act before the amendment of 1928 Is not 
maintainable when the tenancy consists en- 
tirely of undivided shares in parcels of lands or 
partly of entire parcels of land, and partly of 
undivided shares in parcels of land : 8 0^^ 
751 and 192, : Case law referred. 

[P 883 C 21 

(d) Bengal Tenancy Act (188S as amended 
by Act 4 of 1928), Ss. 30 (b) and 3 (9KTen- 
ancy consisting of undivided shares in par- 
cels of land created before 1928— Immunity 
from enhancement of rent given to such 
tenant is not taken away by amendment of 
1928 as such amendment is not retrospec- 
tive. 

Where a tenancy created before 1928 consists 
of undivided shares in parcels of land, the ten- 
ant enjoyed immunity from action for enhanco- 
ment of rent. This immunity has been taken 
away by the amendment of 1928. But the am- 
endment cannot be given retrospective opera- 
tion and the landlord has no right to eoe for 
enbancemoDt of rent in respect of such a ten- 
ancy created before Act 4 of 1928 : In re Joseph 
Suehe& Co. Ltd., I ChD 48, Applied ; 1980 
Cal 238, Rel on. [P 333 0 2 ; P 834 G 1] 

(e) Interpretation of Statutes — Statute 
creating new right of action ^ There is 
generally a corresponding obligation. 

Where a statute confers a right of action 
which was non-existent before, it generally 
creates a right with a corresponding obligation. 

[P 334 0 1] 

Sarat Chandra Jana and Saroj Ku- 
mar Maity — for AppellantB. 

S. N. Mukherji and Amiya Prosad 
Moitra — for Respondent. 

Judgment. — The defendant is an oc- 
onpanoy raiyat. His tenancy has been 
in esistenoe from certainly before 1928 
and consists of thirteen complete parcels 
of land and undivided shares in three 
other parcels. It is held at an annual 
rental of Rs. 21-3-8. The plaintiffs sued 
him for recovery of the balance of the 
rent and cesses due for the year 1337 and 
claimed damages at 25 per cent. On this 
part of the claim the only controversy 
between the parties was in respect of the 
claim for damages. The first Court 
allowed damages at the rate of ,6.1/4 per 


cent and there is no further question re- 
lating thereto. 

The plaintiffs however claimed en- 
hancement of rent on the grounds men- 
tioned in S. 30 (b), Ben. Ten. Act. They 
filed the suit on 18th June 1931, that is 
after the Bengal Tenancy Amendment 
Act (Act 4 of 1928 B. C.), had come into 
force. This claim of the plaintiffs was 
resisted by the defendant in the lower 
Courts and is resisted before me. The 
learned MunsiS held that the plaintiffs 
were entitled to enbanoement of rent on 
the grounds mentioned in that section 
and enhanced the rent by one and half 
anna per rupee. The learned Subordi- 
nate Judge however on appeal has nega- 
tived the plaintiffs' claim. The plaintiffs 
accordingly have filed this appeal, and 
ask for the restoration of the decree of 
the learned Munsiff. The question raised 
in this appeal, as far as 1 am aware, is of 
first impression. The case of 33 C W N 
1156 (l) approaches the case I have to 
decide very nearly, but is not exactly the 
same. 

There cannot be any doubt that if the 
suit bad been institute and decided be- 
fore the amendment of the definition of 
"holding" by Act 4 of 1928, the plaintiffs' 
claim for enhancement on the grounds 
mentioned in S. 30 would have failed, on 
the ground that the defendant’s tenancy 
is not a holding as defined in the Bengal 
Tenancy Act before the amendment of 
the year 1928. The decisions of this Court 
on this point are uniform since 1898, 
when the case in 2 C W N 680 (2) was 
decided: 40 Cal 29 (3); 24 C W N 1022 
(4). The cases of 25 Cal 917n (5), 8 C W 
N 192 (6) and 8 C W N 751 (7) cited by 
the learned Advocate for the appellant, 
have no bearing upon the point, and 
I may parenthetically observe that I do 
not see bow in any event 25 Cal 917n (6) 
supports him. In that case on a differ- 
ence between Petberam, C. J., and Bam. 
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pini, J., the inabter was referred to 
Banerjee, J , who in agreement with 
Eampini, J.. held that a ryoti tenancy 
which comprised andivided shares in par- 
cels of land was not a holding as defined 
in the Bengal Tenancy Act then in force 
and that rent would not be a first charge 
on such a ryoti tenancy as S. 65, Ben. 
Ten. Act, made rent a first charge on 
“a holding.” The case of SOWN 751 
(7), is a case of a different type altogether. 
There the ryoti tenancy which comprised 
undivided shares in parcels of land had 
been created before the Bengal Tenancy 
Act was passed and when Act 8 of 1869 
(B. C.) was in force. The said Act did 
not define "holding” in terms of the Ben- 
gal Tenancy Act. The tenant had acquir- 
ed occupancy rights under Act 8 of 1869. 
The right so acquired could not be taken 
away by the Bengal Tenancy Act. The 
estate or zamindary under which the 
said tenancy was held was purchased by 
the plaintiff at a revenue sale, and he 
brought the suit to get khas possession 
of the lands of the said tenancy. The 
defendant who owned the tenancy set up 
that bis interest was protected by S. 37, 
Revenue Sales Act 9 of 1859, as he had 
ocoupanoy right. It was held that he 
bad occupancy right and was so pro- 
tected from eviction. Even if such a 
tenancy had been created after the Ben. 
gal Tenancy Act came into force (but 
before Act i of 1928 B. C.) there would 
not have been any difference. A tenant 
who has been granted lease of land for 
the purpose of cultivation, would be a 
ryot even if the demised premises be 
undivided shares in parcels of land. 

Ten. Act, which defines a 
ryot the condition is that he must hold 
land and not a parcel’ or parcels’ of land 
^r the purposes of cultivation. In S. 105, 

Settlement Oflfioer is 
entitled to settle fair and equitable rent 
m respect of the land” held by the 
tenant It has been held that a Settle- 
ment Officer can settle fair and equitable 
rent which may be and in most oases is 
above the existing rent, even where the 
claim on the part of the landlord to get 
more rent is put forward on the ground 
of rise of the price of staple food crops 
or other grounds mentioned in S. 30. and 
the ryoti tenancy consists of undivided 
^ares in parcels of land. In those cases 
the oases, where the enhancement of rent 
bad been claimed by suit under the pro- 


visions of S. 30 but refused on the 
ground that the tenancy comprised un- 
divided shares in parcels of land, 
were distinguished on the ground that 
whereas S. 30 contemplates the case of 
enhancement of rent of holdings,” S. 105 
contemplates the case of settlement of 
fair and equitable rent in respect of 
“land,” the word "land” including "an 
undivided share in a parcel of laud:” 
21 C L J 592 (8): 48 C L J 590 (9). 
.Adopting the well-established canon of 
construction that the same word used in 
different parts of the same statute must 
have the same meaning, unless something 
to the contrary appears from the con- 
text, it would not be unreasonable to 
hold that under the Bengal Tenancy Act, 
even before the amendment of 1928, a 
tenant holding undivided shares in par- 
cels of land would be a ryot, and could 
be a settled ryot of a village by reason of 
occupation of such lands for a period of 
12 years, for S. 20 of the Act requires 
that the tenant should be a ryot and 
must hold the "land” as such continuously 
for' 12 years. The case of 8 C W N 192 (6) 
is of the same type as 8 C W N 751 (7). 
There also the suit was by n purchaser 
at a revenue sale to recover khas posses- 
sion and the defendant put forward a 
claim for protection on the ground that 
he was an ocoupanoy ryot. The two 
oases decide that occupancy rights can 
be acquired by a cultivator whose ten- 
ancy comprises undivided shares in par- 
cels of land. The cases cited by the 
learned Advocate for the appellant have 
accordingly no bearing on the point, and 
do not certainly support his contention 
that a suit for enhancement of rent un- 
der S. 30, Ben. Ten, Act, before the 
amendment of 1928 would have been 
maintainable when the tenancy consists 
entirely of undivided shares in parcels of 
lands or partly of entire parcels of land 
and partly of undivided shares in parcels 
of land. The current of authority of this 
Court, so far as I am aware, is uniform! 

The tenant in the position of the 
defendant in this case therefore enjoyed 
immunity from action for enhancement 
of rent on the grounds mentioned in 
S. 30. That immunity has been taken 
away by reason of the amendment of the 
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definitioQ holding by Act 4 of 1928. 
^Holding, as now defined, may inclnde 
•shares in parcels of land. The question 
'therefore reduces itself to the simple pro- 
.position as to whether S. 30, Ben. Ten. 
Act can be combined with the definition 
of holding, as now amended, so as to give 
the landlord the right to sue for enhance- 
ment of rent in respect of a tenancy 
created before Act 4 of 1928 came into 
force. In my judgment the answer must 
be in the negative. The effect of the said 
amendment, is to take away the immu- 
nity from an action for enhaucement 
enjoyed by such a tenant upto Febrnary 
1929 when Act 4 of 1928 came into force, 
which sbonld not for that reason be given 
retrospective operation. The following 
observations of Sir George Jessel in (1876) 
1 Ch D 48 (10) at p. 50, are relevant: 

1 so decide because it is a general rule that 
when the Legislature aliers the rights of parties 
by taking away or conferring any right of action 
its enactments, unless in express terms, they 
apply to pending actions, do not afieot them. 
It is said that there is one exception to that 
rule, namely, that where enactments merely 
aSect procedure and do not extend to rights of 
action, they have been held to apply to existing 
rights, and it is suggested that the alteration 
made by this section is within that exception. 

A etabute which takes away a right of 
action really takes away a right: ubi jus 
ibi remedium, and if the remedy is taken 
away what remains of the righti Where 
a statute confers a right of action which 
was non-existent before, it generally 
creates a right with a corresponding 
obligation. It is on this principle that 
Suhrawardy, J. when dealing with the 
effect of the amendment of 8. 109, Ben. 
Ten. Act by Act 4 of 1928 on a pending 
action held that immunity from a civil 
suit is a substantive right and a statute 
which takes away such immunity cannot 
have any retrospective effect or govern 
proceedings pending at the time. In 33 
OWN 1166 (1). a suit for enhancement 
on grounds mentioned in S. 30, Ben. Ten. 
Act bad been instituted by the Maharaja 
in or before the year 1926. The tenancy 
of the ryot defendant comprised undivi- 
ded shajres of parcels of land. The suit 
was decided by the First Court on 7th 
December 1926 and the judgment of the 
appellate Court was pronounced on dUtU 
June 1927. Both the lower Courts bad 
dismissed the plaintiff’s claim for en- 
hanoement. While the appeal was pend^ 

10. In re Joseph Snehe & Co., Ltd., U876) 1 Ob 
D 48. 


ing in this Court, Act 4 of 1928 (B. C.) 
came into force. The plaintiff contended 
that as the definition of holding, as 
amended by the said Act, would cover a 
case where undivided shares in parcels of 
land are held by a ryot, he was entitled 
to succeed on his claim for enhancement. 
Sir George Rankin held that this Court 
could not disturb a decision correctly 
arrived at according to law on the date 
of the decision, but in the course of his 

judgment be observed thus : 

In my opinion thera ace no words in the 
amending Act which show or even tend to show 
that the amendment of the definition is to be 
applied with cetcoepective efieot. 

These observations were no doubt made 
in relation to the particular facts of the 
case and for the purpose of meeting the 
argument of the Advocate of the Maha- 
rajah that effect should be given to the 
amendment, as the suit, though instituted 
before the date of amendment, bad not 
been finally disposed of at the date when 
it came into operation but they definitely 
point to the view of the learned Chief 
Justice that that amendment would not 
govern a pending action, which it would' 
have done, if it was merely procedural 
and had not affected vested rights. I 
accordingly bold that as the tenancy had 
been created before Act 4 of 1928 (B. C.) 
came into force, the plaintiff s claim fo*" 
enhancement of rent under S 30 (b), 
Ben. Ten. Act has been rightly dismissed. 
The appeal is accordingly dismissed with 
costs. Leave to appeal under the Letters 
Patent asked for is granted. 

K.S./r.k. Appeal dismissed. ■ 
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MUKBBJI AND S. K. GHOSE, JJ. 

Brojendra Kumar Dutta i?oi/~"Defen- 
dant — Appellant. 


Sushil Ghandra C/iairavarfy— 'Plaintiff 
jid others — Defendants — Respondents. 

Appeal No. 83 of 1932, Decided on 
tStbJuDe 1935, from original decree m 
lub-Judge, 4th Court, Dacca, D/- 8tb 
iugust 1931. 

Bengal Money Lender* Acl (7 of 1933), 
i. 4-S. 4 has no retrospective operetion. 

Section 4 has no retrospective operation;' 
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Judgment. — This is an appeal by one 
of the defendants from a decree for sale 
which the plaintifif has obtained on a 
mortgage bond. The plaintiff s case was 
that the defendant and his three brothers 
and also their mother executed the bond 
on 7th Pous 13J3 (22nd December 1916) 
and borrowed Rs. 5,500 at an interest of 
14 as. per cent per month compound 
with six monthly rests in order to pay 
off two earlier mortgages on some of the 
properties oorered by this bond : that 
these two mortgages were one dated 17th 
Magh 1323 (31st January 1916) for 
Rs. 2,000 in favour of one Tara Nath 
Mitra bearing interest at 12 as. per cent 
per month and another dated 12tb 
Falgoon (24th February 1916) for 
Rs 1,800 from one Kunja Chakravarty 
bearing interest at 10 annas per cent per 
month and also that he had received two 
sums, namely Rs 613.2-0 and Rs. 1,365, 
on account of interest doe, the former 
through one Jogendra Chakravarty, 
brother of Kunja Chakravarty, and the 
latter through one Mon Mohan Moulik, 
Mukhtear of the Bhowal Estate. The 
Bhowal Estate were the purohasers of 
oue of the mortgaged properties which 
was sold to them by the mortgagors with 
the consent of the plaintiff. The claim 
was laid at the balance due at the date 
of the suit, namely Rs. 15.932-9.10. 

The principal defendants in the suits, 
of whom the appellant is one, were the 
mortgagors or their heirs, and the others 
were subsequent transferees of portions 
of the mortgaged properties. The defence 
of the appellant and of tbe other contest- 
ing defendants introduced a long and com- 
plicated story. Shortly put, the story was 
as follows: The plaintiff at the time of the 
mortgage paid only Rs. 1,433 in cash out 
of the amount of consideration which 
was stated in the bonds : viz. Rs 5,500 
and retained the balance Rs. 4,067 to 

mortgages. In 
13^4 B. b. the appellant was given an 
appointment by the plaintiff’s father as 

employ. In November 
Aaif the mortgagors sold away their 
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moveables, including furniture, orna- 
ments, cattle, etc., and out of the sale 
proceeds paid off Tara Nath s mortgage 
and. on 22nd December 1922 deposited 
in Court for paying off Kunja Chakra- 
varby’s mortgage a sum of Rs. 1923-12-0. 
Kunja Chakravarty did not accept the 
amount so deposited as it was short by 
a small amount, and eventually a creditor 
of bis attached and realised Rs. 129-14-0. 
Out of this deposit, a balance of Rupees 
1,793-14-0, was thus left. On 20th March 
1923 a part of the mortgaged properties 
was sold with the plaintiff’s consent, and 
this sale fetched Rs. 4,365, out of which 
Kunja Chakravarty was paid Rs. 3,000 
leaving a balance of Bs. 1,365. These 
two amounts of Rs. 1,793-14-0 and Rupees 
1,365 .making a total of Rs. 3,158-14-0, 
was paid to the plaintiff on that date, of 
which Rs 1,978-2-0 was credited to hm 
dues 00 the mortgage, and the balance 
Rs. 1.180-12-0, was paid to him in satis- 
faction of bis dues on certain pro-notes 
and for certain other charges. Taking tbe 
principal amount of the mortgage as 
Rs. 1,433 and giving credit for Rupees 
1,978-2-0 then received, the dues on 20tb 
March 1923 was found to be Rs. 481 12-6 
which however the plaintiff's father 
promised to remit. The plaintiff's father 
eventually refused to grant the remissioo 
aod so the appellant left bis service. 
Other defences were also taken : want 
of legal execution and attestation ; penal 
and unconscionable rate of interest ; 
paramount title ; maintainability of the 
suit ; etc. 

The Judge has overruled all the defences 
and accepting the plaintiff's case has 
made a decree. Tbe Qrst and most im- 
portant question in the appeal is whether 
Rs. 5,500 was lent in cash or only Rupees 
1,433 was paid in cash, the balance 
Rs. 4,067 being retained for clearing off 
the prior mortgages. On this question 
considerable reliance was placed upon 
tbe words of the bond which after re- 
citing the two prior mortgages and saying 
that it was necessary to borrow Rs. 5,500 
for paying them off and also for other 
needs of the mortgagors stated : "We, 
on keeping alive the rights under both 
the aforesaid mortgages * * * * borrow 
from your tehbil today the sum of 
Rs. 5,500." It has been argued that this 
stipulation shows that the dues ou these 
earlier mortgages must have been re- 
tained and that no prudent mortgagee 
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would, if he intended to keep alive his 
rights under the previous mortgages, in 
such circumstances, have consented to 
allow the mortgagors to take the money 
for paying off the earlier mortgages. We 
are unable to see that the recital referred 
to above indicates any such thing. Nor 
are we able to hold that the story that 
the plaintiff trusted the mortgagors and 
left it to them to pay off the earlier 
mortgages is a story which is so im- 
probable that it is intrinsically unao- 
eeptable. It is true that it would be to 
the interest of the mortgagees to see that 
the previous mortgages were paid off; 
but having regard to the fact that the 
appellant was soon after taken in the 
employ of the plaintiff's father, it was 
not an impossibility on the part of the 
plaintiff’s father to be a bit indulgent to 
the mortgagors so that they might settle 
their own terms with the prior mort- 
gageos as regards their satisfaction. 

It has been nest argued that there is 
no clear statement in the bond showing 
that the whole amount of Bs. 5,500 was 
received in cash, and so it should be 
presumed that a part of it most have 
been retained. ‘ This contention, in our 
opinion, is unfounded, because the recital 
is that the amount was being taken out 
of the tehbil. Such a statement can only 
mean a cash transaction. On arguments 
such as these, and so lightly, the ques. 
tion cannot be decided in favour of the 
appellant. It appears that in the appel- 
lant’s written statement, in which his 
etory is carefully and in every detail set 
out, he made a case that when on 20tb 
March 1923 the two payments of Bs. 1,365 
and Bs. 1,793-14-0 were made, it was 
agreed that both the sums would be 
credited against the principal of the debt 
and that this agreement was violated. 

The learned Judge has rightly pointed 
out that a sum of Bs. 1,433, which accord- 
ing to the appellant was the principal 
amount of this mortgage, would not admit 
of a credit of Bs. 3,158.14-0, even if in- 
terest at the full rate in the bond is taken 
into account. If the plaintiff had with- 
held the amount doe on the prior mort- 
gages, it is extremely unlikely that he 
should have delayed so long in paying 
them off, for the debts were running 
against him and there is no suggestion 
that he was in want, the evidence, on the 
other hand, being that the plaintiff’s 
father was a rich man and had a good 
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deal of money-lending. It is not ex- 
plained why if so much as Bs. 4,067 was 
being withheld and only Bs. 1,433 was 
being paid, no mention whatever of that 
fact was made in the bond itself. The 
appellant’s story is that when he bad to 
sell the moveables, etc., as the plaintiff’s 
father, contrary to the agreement, did 
not pay off the earlier mortgages, he 
complained to many persona including 
the plaintiff’s father himself. This is 
palpably false; nobody has corroborated 
him and the fact that he continued in 
this service belies the statement. Is it 
conceivable that he and the other mort- 
gagors should all remain quiet if they 
were being cheated in this way ? Clearly, 
no. This strange conduct on their part 
has been sought to be explained before 
us by suggesting that the appellant was 
in the service of the plaintiff's father and 
so the mortgagors had to put up with the 
treatment they were receiving. 

This explanation, to our mind, is un- 
acceptable. It should be remembered 
that the appellant’s story means that not 
only was the plaintiff's father playing 
them false, but that they had to sell 
their all and become paupers in order to 
pay off the earlier mortgages. It is not 
suggested that when the earlier mort- 
gages were paid off any reference was 
made by those mortgagees to the plain- 
tiff or his father, a fact which makes it 
exceedingly likely that the plaintiff and 
his father left it to the mortgagors to 
settle their own terms with those mort- 
gagees. The probabilities, such as they 
are, are decidedly against the appellant’s 
story. As regards the actual evidence in 
the case, a good deal of criticism has 
been levelled on behalf of the appellant 
against the direct testimony that there is 
as regards the passing of the considera- 
tion of Bs. 6,600. There may be a doubt 
as regards the presence of B. W. 6 
Fhanindra Chandra Chakravarty at the 
time when the payment was made, but 
we see no reason to distrnst the other 
evidence that is there of it. A large 
body of evidence has been adduced on 
behalf of the defendants to show that 
the moveables, etc., were sold in order to 
raise money wherewith the earlier mort- 
gages were eventually paid off. We do 
not regard this evidence as credible as 
regards the items that were sold and the 
prices they fetched. This evidence gives 
an account which to our mind .seems 
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considerably exaggerated, 

Judge has referred to this evidence m 

detail and we do not 
eary to deal with it here. On the whole 
Kve feel no difficulty in endowing the con- 
elusion which the learned Judge has 

° hiV .‘Scr 

aoSat from this 2,2W paid to 

Tara Nath and Rs. 1.993 (should ho Bop«8 
i 933*12'0) was deposited in the name 
still this does not disprove the plaintiff s case 

That the whole of Rs. 5.5<» 

defendants at the time of the bond. “ 

possible that the defendants 

If not all otherwise, and then raised mote by 

Mle of moveables. The great delay tends to 

«how that some such thing must have hap- 

^ S*om6 comment has been made on behalf 
of the appellant on the ground that the 
plaintiff's father was not examined though 
he was alive for nearly eighteen months 
after the institntion of the suit, that the 
jama kbarach book has not been produced 
and some such other matters. We do not 

think it was necessary for the plaintiff to 
examine bis father when the other evi- 
deuce that he produced was not inade- 
ijoate or unconvincing. As regards the 
noD-productioD of the jama kbarach the 
learned Judge has sufficiently dealt with 
it. Of the other defeuces taken, the qnes- 
tion of paramount title has been left open 
end the other questions have ail been 
decided against the defendants. The 
only other question amongst these that 
has been argued before us is the question 
of interest. This question has been 
raised before os in a different shape from 
that in which it was presented in the 
Court below. There it was alleged that 
the provision as regards compound interest 
was fraudulently inserted and that the 
rate was penal and unconscionable. The 
Court overruled these objections and held 
further that the bond being of a date 
prior to 1918, the TJsurions Loans Act 10 
(B. C.), 1918, did not apply. Here, reli- 
ance has been placed upon S. 4, Bengal 
Money Lenders Act 7 (B. C.) of 1933, and 
it has been contended that that section, 
by its retrospective operation, would dis- 
entitle the plaintiff to any interest 
beyond an amount equal to the principal 
of the loan. The decision of the Court 
below was passed on 8tb August 1931. 
It is therefore undisputed that the deci- 
sion was in accordance with the law as it 
then was. Tne appeal was filed on 23rd 
ITovember 1931 and has since remained 
1986 CA8 & U 
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pending. While it has been so pending. 
Act 7 (B. C.J of 1933 was, passed and 
came into operation on let July 1934. 
If the appeal had been disposed of on any 
date prior to the date last mentioned tlie 
contention would have been out of the 
question. The argument of the appellant 
involves the position that because the 
appeal has, for congestion in the business 
of this Court, remained pending, the 
plaintiff respondent has to lose some five 
thousand rupees. The appellant says 
that this cannot be helped because the 
Act has made such change in the law as 
we are bound to take notice of and to 
apply to the case even at this stage. 

Now, we do not find either in S. 4 
itself or in any other section of the .4ct 
anything which would indicate that any 
retrospective operation to the section was 
intended. .4nd, in our opinion, the argu. 
meat is entirely misconceived when it 
speaks of ‘retrospective operation.’ The 
real question is whether at this stage, at 
the bearing of the appeal, the law which 
came into force during the pendency of 
the appeal on 1st July 1034, is to be 
applied to the case. One difficulty of 
answering this question in the affirmative 
is that according to the section the Court 
shall limit the amount “unless it is satis- 
fied that the money lender bad reason- 
able grounds for not enforcing bis olaiua 
earlier.” To deal with this proviso there, 
fore, an issue of fact will have to be decid- 
ed necessitating an investigation into 
facts. To hold in favour of the appellant 
would mean that in all cases as regards 
interest pending in first or second appeal 
or an appeal to the Judicial Committee, 
a remand or at least a further iuvestiga. 
tioQ would have to be made. It is hardly 
conceivable that such was ever the iuten- 
tion of the Legislature. A number of 
decisioDS have been cited before us on 
behalf of the appellant as supporting his 
contention that the law, such as it now 
is, should be applied to the case. Of 
these those that are said to have any 
bearing on the contention will now be 
noticed. 6 C L J 74 (l), 6 G L J 102 (2) 
and 20 C L J 107 (3) do not assist ua 
because they merely say that facts and 

1. Ram Rataa Gabu v. Mohant Sabu, (1907) O 

CLJ 74=11 OWN 732. 

2. Bamyad Sabu v. Bindeawar Eumar Upa- 

dbay, (1907) 6 0 L J 102. 

9. Rai Cbaran MaQdalv.BUhwa Nath Mandal, 

1915 Cal 103=26 I 0 410=2 0 L J 107. 
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events subsequent to the filing of the 
appeal may, and sometimes should, be 
taken notice of where, by adopting that 
course litigation, may be shortened, ends 
of justice attained or rights of parties 
preserved. In 47 C L J 530 (4) this pro- 
position was applied to a case in which 
in an action for ejectment the tenant 
was held by the trial Court protected by 
a temporary Act, namely the Calcutta 
Bent Act of 1920, but during the pen- 
dency of an appeal from that decision 
that Act expired and in the appeal eject- 
ment was ordered which could be justi- 
fied under the general law as between 
the landlord and tenant. It was held 
that: 

If the right claimed is one which has either 
ceased to esist or been modified by certain 
events which have transpired since the decree 
of the trial Coart, the Court is bound to take 
notice of it to give just and proper relief to the 
parties to the appeal before it. 

It should be noted that if this view 
was not taken, and if the appeal was dis- 
posed of on the ground that the trial 
Court has applied the law as it then was 
the only result would have been that 
though the plaintiff failed to get eject- 
ment on the ground that the temporary 
Act gave the tenant protection, he would 
be entitled to get the relief in a fresh suit 
which he would institute afterwards. 
To shorten the litigation and prevent an 
unnecessary suit the fact that the tempo- 
rary Act had ceased to operate was taken 
notice of. In 36 Mad 439(5), the real ques- 
tion was the meaning of the word 'final' 
used in connection with a decree under 
a certain Act; and it being held that it 
meant a decree which was not under 
appeal or was not liable to be set aside 
or modified on appeal certain rights pro- 
vided for by the Act in such circum- 
stances were allowed. In 40 Mad 818 (6), 
the relevant facts were that a suit bad 
been dismissed by the trial Court, and 
after the plaintiff had taken an appeal 
from the trial Court’s decision an Act 
was passed which was by nature a de- 
claratory one and had retrospective 
eflect; and relying on it the appellate 
Court held that the plaintiff had no right 
to sue and so dismissed this appeal. This 

i. Suresh Cbaadta Chatterji v. Eanti Chandra 

Bhattacharjya, 1928 Cal 436^110 I 0715= 

47 0 L J 530. 

6 E-anakaiya v. Janaidban Padhai, (1918) 86 
■ Mad 439=8 I C 786 (F B). 

6 Muthuswami Ayyar v. Ealyani Ammal, 1918 

Mad 1299=98 1 0 228=40 Mad 818. 


decisioQ was upheld by the High Court 
holding that the Act was rebrospeotivo 
in its operation and the appellate Court 
was entitled to take cognizance of it at 
the appellate stage. This therefore was a 
case in which, if the contrary was held, 
a plaintiff who was unsuccessful in getting 
a decree from the trial Court would have 
got a decree from the appellate Court 
even though be had no right to such a 
decree at the date on which he was get- 
ting it. These cases, in our judgmeut, 
are all distinguishable from the present 
case and are of no assistance to us on the 
question we are now considering. 

Onbehalfof the appellant coD8iderabl& 
reliance has beeu placed upon the decisiou 
in (1882) 9 Q B D 672 (7). In that case- 
it was held that the right given by the 
Conveyancing Act of 1881 to obtain re- 
lief against forfeiture could be claimed in 
a suit which had been iustituted and 
tried at first instance before that Act 
came into operation. Jessel M. B. first 
of all referred to the general proposition 
that is applicable to such cases. He ob- 
served: 

Tbe (juestioB whether aa Act of Parliament 
is ratrospeotive in its operation mast be deter- 
mined by the provisions of the Act itself, bear- 
ing in mind that a statute is not to be con- 
strued retrospectively unless it Is clear that 
such was the intention of the legislature. 

The expression "the provisions of the 
Act itself” should be understood in an 
enlarged and not a limited sense as had 
been explained by Lord Hatherby in an 
earlier'deoisioD, namely the case of (1869) 

4 Ch 735 (8) thns: 

Baron Parke did not consider it an invariable 
ruie that a statute could not be retrospective 
unless so expressed in the very terms of tbe- 
seclion which had to be construed, and said 
that the question in each case was, whether 
the legislature had sufficiently expressed that 
intention. In fact we must look to tbe general 
scope and purview of the statute and at the- 
remedy sought to be applied, and consider what, 
was the former state of tbe law, and what it- 
was that the legislature contemplated. 

Then it was held that if the Act was- 
Dot gi76D a retrospective operation and 
if it was held that it did not apply to 
breaches committed before it came into 
operatioof the effect would be to take* 
away from the tenant a right of relief 
against forfeiture similar to what tbe Act 
itself gave him, and which be had under 

7. Qailter v. Maplesoo, (18S3) 9QBl> 672—52. 

L J Q B 44=47 L T 660=81 W B 76. 

8. Pardo v, Bingbamp (1869) 4 Oh 786—39 L J 

Ch 170=20 L T 464=17 W B 419. 
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a previous Aot, namely the Common 
Law Procedure Aot 1852. but which was 
now lost to him. as the earlier Aot was 
abrogated by that Act. It was next held 
upon a certain consideration arising out 
of the wording of a particular section of 
the Aot, and on comparing it with the 
earlier enactment, that the Aot was in- 
tended to apply to pending proceedings. 
In other words, it was held that although 
the Aot was not in existence at the date 
of commencement of the action, the pro- 
visions were to be applied to the action 
which was pending. 

Lastly it was held that even though 
the trial at first instance was over, the 
appeal Court was entitled to apply the 
Aot to the case. It will be noticed, if 
the judgments in the case are carefully 
perused, that considerable stress was 
laid, as regards this part of the decision, 
on the fact that although the judgment 
bad already been given before the Aot 
was passed, and the landlord might have 
obtained possession, he had not re- 
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Registrar. 

Canliffe, J. — This appeal arises out 
of a suit which was commenced on 18th 
September 1931 in the Court of the 
Additional Subordinate Judge at Alipore. 
It was an action for the recovery of a 
snm nf mrtnev which cnmririsad both 


entered, but execution had been stayed 
to give the tenant time to appeal and no 
possession had been delivered. And 
putting tbe provisions of the Aot together 
it was held that the tenant was entitled 
to tbe relief so long as tbe landlord bad 
not taken possession. 

There is nothing in tbe present case 
similar to tbe conditions in the case jnst 
discussed. Tbe appellant’s contention in 
our judgment is not well fonnded. We 
think the decree which the Court below 
has passed is right. The appeal is dis- 
missed with costs. The days of grace 
will be extended by six months from to- 
day. 

R.M./r.k. Appeal dismissed. 
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(a) Benpl Money-lender* Act (7 of 193 

• .;**•. * •PPh«« to treniaction* but not 
•uit* prior to Act came into force. 

to gnita fll 

eefoce tbe Money-lenders Aot oame Into for 


capital and interest upon a mortgage 
bond and it may be stated at once that 
of the amount olaimed whioh was Bs. 3,238 
odd tbe principal loan only amounted to 
Bs. 800. It was for an old debt going 
back as far as the year 1919, and the 
balance of the amount claimed was for 
compound interest at abont 12 per cent. 
The learned Judge gave his judgment in 
the month of December 1938. Then it 
went up to the lower appellate Court 
where the judgment was delivered in 
April 1934. From that judgment an 
appeal to this Court was preferred. Tbo 
question of the rate of interest was the 
real dispute between tbe parties, and the 
judgment of tbe Court of first instance 
shows, and also the judgment of the lower 
appellate Court, which is a very short 
one, demonstrates that this question of 
interest was pressed very hardly upon 
both Courts, the provisions of the Impe- 
rial Aot known as the Usurions Loans 
Aot being prayed in aid by the original 
defendant. Now after the appeal was 
preferred an interesting position was 
created, because during the pendency of 
the appeal before the matter reached 
this Court, there oame into force a local 
Act known as the Bengal Money-lenders 
Aot of 1933, which was ordered to become 
operative on let July 1984, and it was 
then that the defendants realised that 
they had another weapon in their hands 
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on this question of interest, beoause the 
provisions of this local Act in favour of 
the borrowers are' even more advantageous 
than the Usurious Loans Act. Now what 
we have to decide here is whether the 
appellant is entitled to rely upon the 
provisions of this local Act having regard 
to the fact that when the respondents first 
launched the suit, the Act In question 
was not yet upon the Statute Book and 
was therefore not law operating in the 
borrowers’ favour. It is argued that we 
ought to apply in favour of the appellant 
S. 4, Bengal Money-lenders’ Act, which 
I think I ought to set out in full. It 
runs as follows : 


Notwitbstandiag acythisg in any other Act, 
where in any suit in respect of any money lent 
by a money>lender before the commencement of 
thie Act it is fonnd that the arrears of interest 
amount to a earn greater than the principal of 
the loan, the Oonrt, unless it is satisfied that 
the moneylendec had reasonable grounds for 
not enforcing his claim earlier, shall limit the 
amount of such Interest recoverable in the suit 
to an amount equal to the principal of the 
loan. 

That section is a part apparently of 
the scheme of the Act to benefit the 
borrowers. Other sections in the favour 
< of those who have got into the hands of 
the money-lenders with regard to the 
reduction on interest are Ss. 8, 6 and 6. 
l amsklso informed by the learned Ad- 
vocate that there is a still greater advan- 
tage in favour of the borrowers under thie 
local Act heoanse in the Usurious Loans 
Aot'ihe onus of proving that the interest 


was harsh and unconscionable falls upon 
the borrowers. Here in this Act the re- 
verse. is the case, as the onus is upon the 
creditor to show that the interest which 
he has charged does not come into that 
category. It will thus be seen that it is 
extremely important^from the borrower s 
point of view to ascertain whether in 
this particular class of case the operation 
of this 8. 4 can be utilised to reduce the 
amount due to the lender. It is argued 
that it is however now settled law that 
in the peculiar circumstances of a case 
such as this, where the Act has come into 
force after a suit has already been 
launched and after the decision has 
already been given in the Court of first 
instance, the Act cannot possibly be ap- 
plied. The authority for that proposition 
is reported in 39 0 W N 1 21,3 (l). Itwas 

1. Brojendra Kumar Dutta 

Obandra Ohakrabaity, 1938 Cal 334—39 0 W 

N 1218 . 


a decision of the Acting Chief Justice of 
this Court together with S. K. Ghose, J. 
Those learned Judges came to the con- 
clusion that the . Section was not ap. 
plicable to a case such as we are con- 
sidering now for various reasons. To 
quote from that judgment I may cite this 
passage. 

Now we do not find either in 8. 4 itself or in 
any other section of the Act, anything which 
would indicate that any retrospective operation 
to the section was intended. And, In out opin- 
ion, the argument (that is the argnment to the 
contrary) is entirely misconceived when it 
speaks of ‘retrospective operation’. 

“The real question is” the learned 
Judges went on “whether at this stage, 
at the hearing of the appeal, the law 
which came into force during the pen- 
dency of the appeal on 1st July 1934 is 
to be applied to the case.” 

Now I may say at once that I have 
the misfortune to doubt whether, if I bad 
been a member of this Bench, I should 
have been able to subscribe to this very 
specifically enunciated view. Beading the 
language of S. 4 and the language of Ss. a 
and 6 1 am of opinion that the scope of 
these sections is undoubtedly retrospec- 
tive. Moreover it seems to me that even 
S. 8 of the Act has, to a more limited 
extent, it is true, a reference to retro- 
spective action. If it is held that the 
expression “any suit” must exclude any 
suit which has already been instituted 
and is under appeal, then I. think the 
general principle of the interpretation of 
statutes and the rules which govern all 
interpretations of formal documents will 
he broken. That rule, .as I understand it, 
is , that the ordinary meaning of the 
language employed is to be looked at and 
it ought never to be necessary to in- 
troduce words of limitation or words of 
qualification to explain the intention of the 
drafters of the Act. Here if the section 
is to be read as only referring to suits 
which have not already been instituted, 
then it seems to me that it would have 
been quite easy for the framers of the 
Act to have given an indication of their 
intention by the addition of a few 
qualifying words. It would have been 
only necessary, e. g. to put in brackets 
after the word ‘ suit," the words not 
already instituted" or “not already under 
appeal”. But that has not been done and 
it may be further interesting 'to oote 
that in this Imperial Act, to which 1 
have already referred, the Usurious 
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Loads Act, the elsss ot suits ‘o "“"h the Seotion °te completely 

^£pr Ss.«tf —ye ot th^W — 


tioitive sub.paragrapha so that, so far as 
the Usurious Loans Act is concerned, do 
person who wishes to consult it can be 
in any doubt as to what is meant by the 
word “suits" to which this Act applies 
when they are affected by this particular 
piece of law. It seems to me however 
that as in the peculiar circumstances of 
this appeal my learned brother is willing 
to accept the interpretation of the Ben^ 
of the Acting Chief Justice and S. K. 
Ghose, J.. in 39 C W N 1213 (l) referred 
to above, in that be agreed with them 
that the words “any suit” in S. 4 must 
exclude those suits which have already 
been put on the file, and having regard 
also to the fact that the number of the 
persons and the number of the actions 
which are going to be affected by this 
particular section in these particular cir- 
cumstances are a diminishing class, and 
more especially having regard to the 
necessity of preserving and supporting 
the rule which is so well known in our 
Courts as ‘stare decisis' I am not pre- 
pared to press my opinion whilst reserv- 
ing it upon this specific point in the way 
I have already indicated. I therefore 
propose, with deference to the views 
already expressed by the learned Chief 
Justice and S. E. Ghose, J.. and the views 
which are about to be expressed by my 
learned brother, to agree that the appeal 
should be dismissed. 

The appeal is accordingly dismissed 
with costs. 

Hendersoa, J. — The short problem 
which has been propounded for our deci- 
sion is whether S. 4, Bengal Money Len- 
ders Act, applies to suits which were 
instituted before that Act came into 
force. My learned brother has already 
set out the terms of that seotion in full 


Seotion might have no retrospective effecit 
at all. Secondly it might be completely 
retrospective or thirdly it migh 
retrospective in one respect and no in 
the other. I have read and re-read the 
seotion and the conclusion I have reached 
is that the intention of the legislature isi 
that it should have no application toi 
suits filed before the Act comes into forca 
but that it should apply to suits relatingj 
to money lent before the Act came into 

force. 

My reason for this view is that in my 
opinion the words “before the commence- 
ment of this Act” are intended to qualify 
only the words “money lent by a money 
lender.” This appears to me to be the 
natural interpretation of the language 
used. If the intention of the legislature 
was that the seotion should apply to 
suits instituted before the Act came into 
force, the words to which I have referred 
would have no real meaning at all. It is 
quite clear that a suit which is instituted 
before the Act comes into force must be 
concerned with money which was lent 
before the Act came into force and all 
that it would have been necessary to say 
is that the Act is to apply to suits even 
though they were instituted before it 
came into force. If this view of mine is 
correct, the words “before the commence- 
ment of this Act" have entirely spent 
their force by the qualification which 
I have indicated. The result is that there 
is nothing left in the seotion to suggest 
that it is to apply to suits instituted 
before the Act comes into force. That 
being the case the ordinary rule of inter- 
pretation ought to apply and ' in the 
absence of any indication that the legis- 
lature intended it to be retrospective in 
this respect the contention of the appel- 
lant ought to be overruled. This opinion 
is supported by the decision of the Acting 
nhiAf .Tnatiinn a.ni1 S. TC. Ghoss. J. tn 


and it is unnecessary for me to do so. 
I do not think it can be seriously disputed 
that this section will not have such 
retrospective effect unless it ia abun- 
dantly clear from the provisions of the 
Act itself that such was the intention of 
the legislature. The seotion really deals 
with two distinct matters; firstly, spits 
which are instituted before the Act comes 
into force and secondly money which was 
lent before the Act comes into' force. 
Such being the case the legislature might 
deal with ^he matter in three yveys. The 


which my learned brother has referred. 
There can be no doubt that if that case 
was rightly decided, the present appeal 
must be dismissed. We were strongly 
pressed by Mr. Mukherjee to dissent from 
that decision on the ground that the 
chief reason given in support of it appears 
to go too far. I allude to the sentence 
which has been set out by my learned 
brother. In my opinion wha^ the learned 
Judges say should be interpreted with 
reference to the context. The only pro- 
blem whicjithey^ had to decide was whe- 
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ther the Section applies to suits instituted 
before the Act came into force. They 
were not concerned with the further 
question whether it applies to money 
lent before the Act comes into force. 
I am therefore of opinion that they were 
not intending to lay down the law on 
this latter point. If howe7er that deci- 
sion was intended to lay down that S. 4 
has no retrospective eflfect of any kind 
I entirely agree with my learned brother 
that I could not interpret it in that way. 

The conclusion which is reached by 
this decision at any rate avoids the absur- 
dity that the question whether the appel- 
lant is to make a profit of several hundred 
rupees depends upon the entirely forti- 
tuous circumstance that he made a delay 
of'Some weeks in filing this appeal. There 
is ho room for doubt that had he filed bis 
appeal before let July, it would have 
been summarily dismissed. Then again 
we should be compelled in second appeal 
to have an investigation made into facts 
in order to see whether the respondent 
has explained a delay which did not re- 
quire explanation when the suit was 
brought; 

The only other thing I desire to say is 
that 1 regret that I should have to differ 
from my learned brother. But had 1 
agreed with him I should still have been 
pressed by his opinion that in a matter 
of this sort, which only affects suits that 
were instituted before 1st July 1934 and 
will have soon no practical importance, 
we ought to follow the decision of a 
Division Bench of this Court whatever 
our personal views about it might have 
been. I therefore agree that this appeal 
should be dismissed. 

R.M./r.E. Appeal dismissed. 
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Ananda Prosad GAos«— “Plaintiff — Ap- 
pellant. 

V. 

Ronendra Lai Chondhury and another 
— Defendants — Eespondents. 
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Whore such a suit is filed the proper pro- 
cedure is for the Court to treat the matter as 
ao application under S. 26-J ; 1933 Cal 784 • 
1983 Cal 283 and C. R. No. 768 of 1931, ZHsting. 

[P 343 G 1] 

(b) Civil P. C. tl908), S. 151-Remedy of 
summary nature by application provided— 
Suit not barred— Suit can be treated as ap- 
plication. 

Where legislature provides a procedure of a 
summary nature by an application without ex- 
pressly barring any suit in that behalf, it is 
always within powers of Courts when instead 
of application the gait is filed to treat the suit 
as an application and proceed as an application. 

[P 343 C 1] 

Apurbadhan Mukherjee — for Appel- 
lant. 

Kshitish Chandra Ghaiak and Mabin- 
dra Narayan Roy — for Eespondents. 

Judgment. — This appeal relates to a 
money suit for recovery of landlord’s 
fees. The suit was dismissed in the trial 
Court as being not maintainable and this 
view was also taken in the Court of ap- 
peal below, the learned Subordinate 
Judge bolding that since S. 26-J, Ben. 
Ten. Act, expressly provides for such a 
case and lays down that the landlord 
should come to Court and file an applica- 
tion under S. 26-J, a suit for recovery of 
fees is not maiutainable. In support of 
this view be cited the case of 37 C W N 
917 (l), where it was held that such a suit 
was not maintainable. In that case the 
earlier oases of 36 C W N 847 (2) and 
36 C W N 924 (3) were referred to. But 
on referring to those cases and also to 
the unreported case of Civ. Eevn. No. 768 
of 1931 (4), which was referred to in 36 
C W N 924 (3), 1 find that in those cases 
all that was decided was that the land- 
lords were entitled under the law to re. 
cover the balance of the landlord's fee 
by means of an application. It was held 
that although S. 26-J does not expressly 
mention the procedore to be followed for 
the purpose of recovering landlord’s fee 
and compensation, it is the intention of 
the legislature to provide a procedure of 
a summary nature. But under S. 9, Civil 
P. 0., the Courts have jurisdiction to try 
all suits of a civil nature excepting suits 
of which their cognizance is either ex- 


Appeal No. 1865 of 1934, Decided on 
17th March 1936, from appellate decree 
of Sub-Jndge, Third Court, Hoogbly, D/- 
80th June 1934. 

(a) Bengal Tenancy Ael (188S), S. 26'J — 
Suit for recovery of laodlord’a feei not 
barred. 

The piovIsiosB of B. 26*7 do not bat a enit 
by a landlord for recovery of “ landlord's fees." 


1 . 


Md. Ismail v. Lal Mia, 1933 Cal 784=148 

I 014=37 CWN917. n t 

2. Srinath Bose v. Lebendra Nath. 1933 Oal 
24=141 I 0 627=36 C W N 847. 

8. Aghore Chandra Jalui v. 

1933 Cal 288=141 1 0 842=60 Oal 289=36 

OWN924. . « ,v I 

4. Hari Mohan Sarkat v. Loienath Mnkhetjl, 
Civil Revision No. 768 of 1981. 
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pr6S9ly or impliedly barred, and I do oot 
thick that by the provisiooa of S. 26-J, 
Beo. Ten. Act, a suit can be said to be 
impliedly barred so as to be not main* 
taioable. With all due deference to the 
learned Judge who decided the case of 
37 C W N 917 (1), I think he misdirected 
himself as to the effect of the previous 
decisions. The proper procedure, to my 
mind, in a case like this is for the Court 
to treat the matter as an application un- 
der S. 26.J, Ben. Ten. Act, and that is 
iwbat should have been done in the pre- 
Isent case. The learned Subordinate 
Judge says that it would be a travesty 
of the procedure to permit this being 
done. But after all the Courts are there 
to enable justice to be done between the 
{Parties, and the landlord is simply asking 
|for fees which, under the law, are due to 
jbim, and the mere fact that he applies 
|in the wrong form is no reason why be 
ehould not recover the fees. The court- 
fees which he has paid for bringing a suit 
are more than those which he would 
have to pay on an application. Under 
S. 151 of the Code it ie always within 
the powers of the Court to take action of 
this kind. 

In these circumstances, the proper 
order to make will be to set aside the 
decision of the Court below, and to di- 
rect that the matter should go back to 
the trial Court to be treated as an appli- 
cation under S. 26-J and to be decided 
accordingly. The result is that the ap- 
peal is dismissed since the matter being 
one for the Small Cause Court, no appeal 
^es, but the application under S. 115, 
Civil P, C., is allowed. The parties will 
bear their costs both of this appeal and 
•the application. The respondents will 
get their costs in the first two Courts. 

v.b./r.k. Appeal dismissed. 

^ A. I. R. 1936 Calcutta 863 
K C, Mitteh, J* 
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trftn&fer — Pre'emption application by another 
co*»barer — Notice issued on former co- 
sharer — He can apply to be added as co-ap* 
piicant within reasonable time — Other co- 
sharers also can become co*appiicant6 within 
a month of such co‘sharer*s application and 
not necessarily within a month of first pre- 
emption application. 

On a transfer certain cosharer filed an appH- 
cation for pre-emption and DOCice was served 
OQ the other co-sharers ol such application. One 
ol the cosbarers NTho had not been given notice 
of the transfer was $erved with notice; on get- 
ting notice of application he applied to be im- 
pleaded as a co-applicant and expressed his 
desire to pre*einpt: igitbin a mouth of his ap- 
plication, the other cosharers also wanted to be 
impleaded as co-applicants : 

Held : that the cosharer's appUeatiou shoal^ 
be treated not only as an application to becem^ 
a co-applicant but also as au independent 
plication for pre-emption. 

[P 344 C 2; P 346 C 13: 

Held also : that the other cosharers were al^o 
entitled to become co-applicants in his appli- 
cation even though they did not do so within 
a month of application by first co-sharer as 
they were not hound to exercise their righ: at 
the earliest opportunity, i. e., as soon as the 
first application for pre emption was made. 

(P 344 C 2: P345C 1. 2] 

^ (b) Practice — Injury caused to party by 
mistake and default of Court off icers-*Court 
should relieve party of injury caused there- 
by*-For doing this, Court can consider even 
question of time'-*(06tfer.) 

06*fer.— Where rights of third parties have 
not intervened it is not only in the power, tut 
it is the duty of the Court, to relieve a party 
of the injury done to him by it, by reason of its 
mistakes and defaults and mistakes or defaults 
of its officers inadvertently committed. .4cV:;s 
curiae ncmincm : this principle ought 

to be applied even wbeu for relieving a party 
from such injury the Court has to consider the 
question of time. Hence Court should grant 
extension of time on equitable grounds apirt 
from S. 5, Lim. Act : ly27 Mad 697; 13 M I .4 
244 (P C) and 192C Onl 66, He/. (P 346 C Ij 

Gopendra Nath Das — for Petitioner. 

B. C. Mukherjee, Aluktipada Chat- 
ter jee, Kshetra Mohan Chatter /ee for 
Kshitindra Nath Mitter, ,1. C. Makherjee 
and Narendra Nath Mitler — for Oppo- 
site Parties. 


Gadadhar Sarkhel — Pre.emptor — 
Petitioner. 


V. 


Gopal Chandra Das and others 
-site Parties. 


— Oppo 


Civil Bale No. 1078 of 1985. Decidec 
on 17th February 1936. against order© 
^unsif, Second Court, Bampurhat, D/. 
29th June 1935. 

26-F (1)— Co-,harer not given notice o 


Order.— The petitioner and opposite 
parties 2 to 12 are the owners of a 
certain patni taluk. There is an occu. 
pancy holding under the said patni taluk 
held directly under the patnidars at a 
rent of Es. 7-12-0. Opposite party 1 
purchased 3/4th share of the same for 
Es. 150. Id the document of transfer 
opposite parties 2 to 11 and petitioner 
were named as the immediate superior 
landlords and the notice of the transfer 
was served on them on 16th December 


u 






\ 
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1934. No such notice was served on op- 
posite party 12. 

On 11th February 1935 the petitioner, 
who had a very small share in the patni 
filed his application for pre-emption. To 
the said application he made ' opposite 
parties 2 to 12 parties on the footing 
that they were the remaining co-sharer 
landlords of the said holding. * The said 
application which was accompanied by 
the requisite deposits was registered as a 
miscellaneous case on 25th Febrnary 

1935. Process fees tor the service of 
notice of the application on all the oppo- 
site parties to the application, that is, 
for service of the notice of the applica- 
tion on the purchaser and on the remain, 
ing co-sharer landlords, was filed along 
with the application, but the Court over- 
looked the said fact and was nnder tbe 
wrong impression that the said fees had 
not been deposited. Accordingly it did 
not direct the issue of the notices and 
recorded on 30th March 1935, the follow- 
ing order in the order-sheet. 

It appears tbat process has not been filed. 
Retitioner to file the same at once failing which 
the petition will stand rejected; fir 6th April 
1935 for orders. 

On 6th April 1935, tbe following order 
was passed : 

Process fee filed. Issue notice on tbe oppo- 
site party fixing 4th May 1935 for hearing. 

The notices were issued on lOtb April 
1935 and served on opposite parties 2 to 
12 on 27th April 1935. Opposite parties 
2 to 6 and 12 applied for being made co- 
applicants for pre-emption on 4th May 
1935, and opposite parties 7 to 11 made 
similar applications on 24tb June 1935. 
In bis application opposite party 12 
stated that no notice of transfer under 
S. 26-C, Bengal Tenancy Act, had been 
served on him and that he came to know of 
the transfer for the first time when notice 
of the application for pre-emption made 
by the petitioner was served on him 
through Court. He stated that if tbe 
notice under S. 26-C had been served on 
him he would have applied for pre-emp- 
tion under S. 26.F, sub-s. (l), and he 
wanted to pre-empt. This statement 
has been repeated in the counter-affida- 
vit, filed before me on his behalf. As no 
evidence was recorded in tbe lower Court 
and parties chose to proceed on question 
of law only, I must accept his statements. 
He also asked the Court to intimate to 
him v^h&t money he should deposit under 
S. 26-F. 8ub-9. 4. Cl. (b), but the Court 


not having passed any orders on his ap- 
plication he deposited Bs. 82-8-0 being 
half the amount which the petitioner 
bad deposited with his application for 
pre-emption. 

The purchaser did not oppose pre- 
emption and tbe contest was amongst the 
co-sharer landlords. The petitioner 
maintained and still maintains that he is 
entitled to pre-emption on the whole; 
opposite party 12 maintains that he and 
the petitioner are tbe only two persons 
entitled to preempt, and the other op. 
posite parties, namely 2 to 11, maintain 
that an order for pre-emption should bs 
made in favour of all the cosbarer land- 
lords, Tbe learned Mnnsif has allowed 
all the patnidars to pre-empt. 

Before me Mr. Das, who appears for tbe 
petitioner, has contended tbat tbe order 
of the learned Munsif is wrong and that 
his client alone should have been allow, 
ed to pre-empt. He says that tbe learn, 
ed Munsif bad exceeded his jurisdiction, 
in entertaining the application of his co- 
sbarers to become co-applicants as those' 
applications bad been filed beyond tbe 
time mentioned in S. 26-F, sub-s. 4.. 
01. (a). This argument would have beenj 
unanswerable if opposite party 12, whose' 
application most be considered not onlyj. 
as an application to become a co-appli- 
cant but an independent application for 
pre-emption under sub-s. (1), S. 26-F, 
had been served with tbe notice of trans- 
fer. Tbe matter is further complicated 
by the fact tbat owing to a mistake com- 
mitted by tbe Court tbe notice of the 
petitioner’s application for pre-emption 
was not issued on opposite parties 2 to 
12, the remaining cosharer landlords, 
within one month of the filing of tbe said 
application. 

To repel the contentions urged by 
Mr. Dass, the opposite parties have raised 
two points, namely : (a) tbat the time for 
joining as co-applicants as provided for in 
S. 26.F, sub-s. 4, 01. (a) ought to be ex- 
tended in this case on account of the 
aforesaid mistake of the Court, and (b)’ 
that as opposite party 12's application! 
regarded as an application for pre-emp-j 
tion under sub-s. (l), S. 26.F, is in order, 
he having come in within a reasonable 
time of acquiring knowledge the trans- 
fer as no notice under S. 26-0 had been 
served on him, the other opposite parties, 
have the right to become •oo-.appli- 
cants in his, opposite party 12 8 ap. 
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plication, within one month 
date of the said appUcat.on .f 

,them having applied to become co-aPP**' 

cants on the date when 
was filed and the rest also withm a month 
rhereof. the order made by the learned 
Munsiff is correct. 

I bold that both these contentions of 
opposite parties 2 to 12 are sound and 
the Rule ought to be discharged. So far 
as the second of the aforesaid contentions 
is concerned it is covered by authority. 
The point came up for consideration be- 
fore my learned brother Lodge, J.. m 
Tara Sundar Batter jee v. Kishory Mohan 
Bay (1). He held that under the circum- 
stances present in this case the ap- 
plication of a cosbarer landlord (B). who 
had not been served with the notice of 
transfer, to become a co-applioant in the 
application for pre-emption made by an- 
other co-sharer landlord (4), who had 
been served with such a notice, is to bo 
considered as an application for pre-emp- 
tion under sub-s. (l), S. 26-F, and as soon 
as such an application is made the re- 
maining co-sharet landlords C and D 
would have right to become co-applicants, 
if they make an application for being 
made so within one month of B's appli- 
cation for pre-emption, although they 
ask for pre-emption beyond a month of 
4'8 application. This decision is supported 
by the language of the statute. A simpler 
case can be conceived. Suppose there are 
three persons X, Y and Z who are the 
immediate landlords of the holding sold. 
The notice of transfer is served on the 
said three persons on three dates wide 
apart from each other. The notice of 
transfer is served on X on 2nd October 
1935, and Y on 2nd November 1935, and 
on Z on 2nd December 1935. Y makes 
the application for pre-emption under 
sub-s. U). 8. 26.F on 2nd January 1936, 
i. e., on the very last date, and Z makes 
an application for pre-emption under the 
same sub.section on 2nd February 1936. 

Although X cannot become a oo-appli- 
cant in F's application for pre-emption if, 
he makes his application on 4th Febru- 
ary 1936, because it would be beyond 
two months of the date of service of the 
notice of transfer on him and also beyond 
one month of F's application for pre- 
emption, he would be within ti me to be- 

1. Civil Bevn. No. 130 of 1935, Decided on Slat 
• May 1985. ' 


come a co-applicant to Z a 
for though his application is beyond tv^o 
months of the service of the notice o 
transfer on him, he would be within one 
month of Z s application. A co-sharer 
landlord may not like to pre-empt tne 
property from the purchaser, he may not 
have any personal objection to a particu- 
lar co-sharer having tbe whole holding to 
himself by exercising the right of pre-^ 
emption, but he may have objection to 
another oo-sharer of bis having by pre- 
emption the whole of the holding trans-j 
ferred. It cannot therefore be held either 
on the words of the statute or on^ 
general principles, that a co-sharer land- 
lord must exorcise his right to acquire a 
share of the bolding by becoming a co- 
applicant at tbe earliest opportunity, that: 
is as soon as the first application for pre- 
emption is made by one of his co-sharers. 

I accordingly uphold the second conten- 
tion raised by the opposite parties. This 
is suflBcient for the disposal of the Rule, 
but in deference to the arguments ad- 
vanced before me on the first point raised 
by tbe opposite parties I express my 
views thereon. The said point has for 
its basis the fact that owing to a mistake 
of tbe Judge unwillingly, committed, the 
notice of the application for pre-emption 
made by the petitioner was not issued 
promptly but was issued after a month 
of tbe petitioner's application for pre- 
emption. The question is whether the 
Court should set right the injury caused 
to the rights of the co-sharer landlords 
opposite parties. On the facts of this 
case, it cannot be said that tbe peti- 
tioner’s application for pre-emption was 
not in order. He had filed the said ap- 
plication within time and had made the 
remaining co-sharer landlords parties. He 
had put in process fees along with his ap- 
lication for pre-emption. It cannot be 
urged that be by his act had not given 
opportunity to his co-sharers to join as 
co-applicants, but if the Court had done 
what it was required to do, that is to 
issue tbe notice of the application for 
pre-emption immediately after the process 
fees were deposited, the notice of the 
petitioner's application for pre-emption 
would have been served within a month 
of tbe said application. The said notices 
were served late owing to the Court's 
mistake. The question is whether the 
Court has inherent power under these 
oiroum9tanoe3>to do what justice requires. 
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It is true that the Court cannot invoke 
the aid of S. 5, Lim. Act, as that section 
has not been extended to applications for 
pre-emption made under S. 26-F. It is 
true that it has been laid down, though 
the decisions are not uniform in that res- 
pect, that questions of extensions of time 
or exclusion of time ought to be answered 
solely by reference to the provisions con- 
tained in the Limitation Act. I have in 
mind the oases where suspension of time 
had been pleaded apart from the statute, 
of which the cases of 12 M I A 244 (2) 
and 29 C W N 973 (3) are types. In the 
last mentioned case which has been fol- 
lowed by the Madras High Court in 50 
Mad 417 (4) my learned brother Muker- 
jee, J., after an elaborate review of the 
case law, repelled the claim for exclusion 
of time based not on the provisions of the 
Limitation Act but on equitable prin- 
ciples. But I do not consider that these 
decisions can be invoked in the case be- 
fore me. It is an established principle that 
where rights of third parties have not 
intervened it is not only in the power, 
but it is the duty, of the Court, to relieve 
a party of the injury done to him by it, 
by reason of its mistakes and defaults or 
mistakes and defaults of its officers in- 
advertently committed. Actus curiae 
neminem gravabit. This principle, in my 
judgment, ought to be applied even when 
for relieving a party from such injury the 
Court has to consider the questidn of 
time. I accordingly discharge this Buie 
with costs. Hearing-fee one gold mobur 
to be divided between the appearing op- 
posite parties in equal shares. 

K.S./r.K. Rule discharged. 

2. Racee Surua Mojee v. Sboosbee Mukbee, 

(18G7-69) 12 M I A 244=11 W R 5=2 Beng 
L R 10=2 Suthor 173=2 Sar 424 (P C). 

3. Sarat Kamini v. Nagendca Natb Pal. 1926 
Cal 65=89 I C 1000=43 C L J 155=29 C W 
N 978. 

4. M. Satjra Narajao Brahman v. M. Seethaya, 

1927 Mad 697=100 I C 776=50 Mad 417= 
52 M L J 396. 
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Gcha and Bartley, JJ. 

Secy, of State — Appellant. 

V. 

Bhupati Nath Deb — Respondent. 

Appeal No. 368 of 1933, Decided on 
lltb February 1936, from original decree 
of Calcutta Improvement Tribunal, 
Of ^outta, Ol b September 1933. 
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Land Acquisition Act (1894), S. 23— Prin- 
ciple of valualion — Frontage to highway — 
If no frontage, propinquity and easy accest 
to high road are powerful elements in value. 

Where the value of the land in a populous 
locality, to be acquired under the Land Acqui* 
sition Act, is to be determined, frontage, i. e., 
immediate contiguity to highway and where 
there is no frontage, propinquity and easy 
access to high road are the powerful elements 
of the value to be taken into consideration : 
Meircpolitan Board of Works v. McOarthy, 
1 H L 243, Poll. [P 347 C 2] 

S. C. Basak a.nd Bijan E. Mukerji — 
for .\pp 0 llanfc. 

Surendra Madkav Mallik and Probodh 
Krishna Skome — for Respondent. 

Judgmeot. — This is an appeal by the 
Secretary of State for India in Council, 
against a decision of the President, 
Calcutta Improvement Tribunal, enhanc- 
ing an award of the Land Acquisition 
Collector, Calcutta, made in favour of 
the claimant, by Rs. 25,645, for reasons 
stated in the judgment of the learned 
President. It appears that the President 
granted certificate that the case was a fit 
one for appeal on the ground that the 
Tribunal had for the first time perhaps 
extended a principle of valuation which 
the Collector had adopted in regard to 
small plots of land, to the determination 
of the market value of a fairly large-sized 
land on a common passage. In this con- 
nection it has to be mentioned, that the 
acquired premises were described in the 
Collector's award as * premises No. 670, 
Beadon Street formed out of No. 67 
Beadon Street, (portion),” comprising an 
area 1 B 12c. 2oh., 368q. ft. of land, could 
be approached by a common passage 
varying from 12 to 16 feet in width and 
apart from that they were practically 
landlocked; and one of the material 
questions raised in the case before the 
Tribunal was whether, the land should 
be valued as having a frontage on a 
sewered ditch from Nilmoni Mitter 
Street, or having been in the third belt 
of an 80 feet belting from Beadon Street. 
As stated by the President of the Tri- 
bunal in his judgment, that was the real 

issue in the case. a 

The President expressbd the definite 
opinion in his judgment, that the method 
of valuation adopted by two experts exa- 
mined in the case,— one on the side of 
the claimant, and the other on the side 
of the Government, could not be ac- 
cepted; and they had to be discarded for 
the reason that the experts represented 
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e’ctreme views of valuing the property in 
question- The course followed by the 
President of the Tribunal mentioned as 
the sound course to follow in the matter 
of the valuation of tbe land, was to 
apply a principle that has sometimes 
been followed by the Collector, and to 

give the land in question 75 per cent of 

tbe value given to a third belt of a pro- 
perty having frontage on Beadon Street. 
In the judgment of the President, there 
is no reference bo the materials from 
which he came to the cooclusion that the 
Collector followed the principle men- 
tioned above, but there is reference to 
"the acquisition of 69.6 Beadon Street 
comprising an area of 10 chittaks of 
land" in his order granting leave to ap- 
peal to this Court, from which it appears 
the Collector held Es. 3,400 per cotta, 
to be tbe reasonable value considering 
the size and situation of tbe land, and in 
consideration of the accepted award of 
premises No. 69-8 Beadon Street. It is 
impossible for us to deduce any principle 
from the Collector's award mentioned 
above, and we do not appreciate the 
reason for accepting tbe state of things 
shown in tbe same, as indicating any 
principle. 

It may not be open to this Court in an 
appeal from the decision of tbe Calcutta 
Improvement Tribunal, to go into evi- 
dence in a case, for the purpose of ascer- 
taining whether the valuation of the land 
in question, as made by the Tribunal, is 
proper or not; but on the judgment of 
the President of tbe Tribunal as it stands, 
there can be no doubt that tbe method 
of valuation followed in the case before 
us, was wholly unjustified. The President 
rejected the evidence of the valuers esa. 
mined as experts by the parties con- 
cerned, and then adopted as basis of 
valuation, which we are unable to hold 
was based on any principle whatsoever; 
and there is absolutely no doubt that 
the method of valuation which the Presi. 
dent has acted upon, is not supported by 
evidence on record. In the above view of 
the case, the decision of the President 
of tbe Calcutta Improvement Tribunal 
baa to be set aside. 

It is necessary to mention that in view 
of the real issue in tbe case, as stated by 
the President in bis judgment, whether 
the land in question should be valsed as 
the third belt of an 80 feet belting from 
Beadon Street the principle must be re- 
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cognised and kept in view, that tbe im- 
mediate contiguity to a highway com- 
monly called a frontage, is a powerful 
element in tbe value of all lands in 
populous localities. When frontage to a 
high road does not exist, propinquity and 
easy access to a high road are equally un- 
doubted, elements of value : see 7 H L 
243 (l) at p. 263. On this principle, the 
question of valuation of land in the case 
before us, must in our judgment, be ap- 
proached from this standpoint, as to 
whether or not the land acquired is one to 
which the basis of valuation by belts on 
lands having frontage on Beadon Street, 
conld be applied, or whetlier the only 
basis that could reasonably be adopted in 
case of land of this nature, which was 
practically landlocked (as mentioned by 
tbe Collector in his award), was the one 
applicable to land where frontage to a 
highway does not exist, and propin- 
quity and access to a high road are tbe 
matters to be taken into consideration, in 
determining the amount of compeusatiou 
payable for acquisition of such land. 

In view of the decision we have ar- 
rived at the judgment of the learned 
President of tbe Calcutta Improvement 
Tribunal cannot be supported on the 
ground stated by him. Tbe decision and 
decree against which this appeal is di- 
rected, are set aside; and tbe case is 
remitted to tbe Tribunal for a fresh deci- 
sion, in the light of tbe observations con- 
tained in tbe judgment, on the materials 
already on record, and on such further 
materials as the parties concerned may 
be advised to place before tbe Tribunal 
in support of their respective oases. The 
costs in this appeal will abide the deci- 
sion after remand; the bearing fee in this 
Court is assessed at 5 gold mohurs. 

M.D./b.K. Appeal alloioed. 

1. Metropolitan Board ol Works v. MoCarthy, 
(1876) 7 H L 343=43 L J C P 386=33 W R 
116=31 L T 183. 
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D. N. Mitter and Nabasing.Eao, JJ. 

(In the matter of Befund of 
Excess Court.fees.) 

Kumud Nath Das Saha and others — 
Petitioners. 

v. 

Government Pfeader— Opposite Party. 

Civil Eule No.,446-(F) of 1935, Decided 
on 12th June 1935, from original deoree 
of Offg. Sub-Judge, Bogra. 
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* (•) Civil P, C ^1908), S. 151 — High 
Court can direct refund of excess court-fee 
where obvious injustice has been done and 
case does not fall within Ss. 13, 14 or IS, 
Court-fees Act. 

In cases which are not governed by Ss. 13. 
14 and 15, Coort-fees Act, the High Court has 
inherent powers to direct a refund under S. 151, 
Civil P. C., in a case of excess court-fee where 
court-fee has beeu paid in excess of the amount 
payable, and obvious injustice has been done : 
40 Cal 365 ; 14 T7 I? 47 ; 1918 I'at 496 : 1932 
Had 438 and 1933 Oudk 170, Foil. : 1928 Pat 
85. Disting. [P 343 C 2] 

(b) Civil P. C. (1908). S. 151— Suit for en- 
hancement of rent under S. 7, Ben. Ten. Act 
—Payment of excess of court-fees was dir- 
ected to be refunded to the plaintiff. 

Where in a suit for enhauceineDt of rent 
under S. 7, Beo. Ten. Act. the plaintiff paid 
oourt-fees on the basis of the enhanced rent 
both on the plaint and the memorandum of 
appeal, and the proper court-fee payable was 
the amount payable on the difference between 
the rate claimed and rate paid under Sch. 1. 
Art. 1, the High Court interfering under its in- 
herent powers directed refund of the excess 
amount paid. [P 348 C 1, 2] 

Bireshwar Bagchi and Jyotindra Nath 
Das — for Petitioner. 

Bijan K. Mukerji — for Opposite 
Party. 

D. N. Hitter. J.— This Bale was issued 
on the learned Senior Government Plea- 
der of this Court to show cause why the 
prayer of the petitioner asking for refund 
of the excess court-fees should not be 
granted to the petitioner or such other 
order or further orders made as to this 
ICourt may seem 6t and proper. It ap- 
Ipears that the petitioners who were the 
plaintiffs instituted a suit for enhance- 
ment of rent under the provisions of S. 7, 
Ben. Ten. Act, and they paid court-fees 
both in the Court below as in this Court 
on the amount which was claimed on the 
basis of enhancement of rent. They did 
not pay court-fees on the difference bet- 
ween the original rate of rent and the 
enhanced Jrent claimed. It now appears 
from a decision in 38 C W N 527 (l) that 
a suit for enhancement of the rent of a 
.tenure, there being no prayer for recovery 
[of rent for any period would be governed 
!by Art. 1, Sob. 1, Court-fees Act, and the 
oourt-fee payable on the plaint would be 
on the difference between the rate claimed 
and the rate paid before and the fee pay- 
able on the memorandnm of appeal would 
be on the difference be tween the rate 

1. Prosannadeh Bolkatv. Puroa Chandra &ha. 
1934 Oal 674=152 1 C 753=61 Cal 518—38 
OWN 537. 


claimed and the rate allowed by the Court 
below. 

Having regard to this decision it ap- 
pears that the plaintiffs paid in the Coart 
below as well as in the memorandnm of 
appeal au aggregate sum of Bs. 585 in- 
escess of the sum payable iu view of the' 
decision of Mnkerji, J., just referred to. 
The appeal in connexion with which this- 
Buie arises was disposed of by us on 11th 
April 1935 and on the same date Mr. 
Bagchi appearing for the petitioners- 
made an application asking that his client 
should ba allowed a refund of the excess- 
sum paid. We accordingly asked tbe- 
Senior Government Pleader to show cause 
why the prayer of the petitioners should 
not be granted. Dr. Mukerji, the Junior 
Government Pleader, has appeared to show 
cause. He does not dispute the position 
that according to this decision the plain- 
tiffs petitioners have paid an excess snm 
of Bs. 585 in court-fees, bnt what he con- 
tends is that this is not a case in which 
we should exercise our powers of iuher- 
eub jurisdictioD under the provisions of 
S. 151, Civil P. C. A number of authori- 
ties have been referred to at the bar 
which wonld go to show that in cases- 
which are not governed by any exprese 
provisions of the Act the Conrt can direct 
a refund under S. 151 if obvious injustice 


has been done. 

We shall presently refer to those cases. 
The provisions which entitle a party to a 
refund of court-fees which are expressly 
mentioned in the Court-fees Act are those 
contained in Ss. 13, 14 and 15 of the Act. 
It is admitted that the present case fall^ 
outside the provisions of those sectious.^ 
From the authorities of different Highj 
Courts it appears clear that High Courts 
should interfere under S. 151 in such a 
case as this where obvious injustice has 
been done. We may refer to the case of 
40 Cal 365 (2) which again makes a refer- 
ence to the very early case (187()) 14 W B 
47 (3). We have next tbedeoision of the 
Patna High Court in the case of 3 Pat L J 
452 (4), which takes the same view. 
There is also a decision of the MadrM 
High Court in t he case of 55 Mad 641 (5). 

2 Harihac Guru v. Anaudo Mahanty, (1913) 40 

Cal 365=20 I 0 498. , w « 47 

3. In the matter of Grant. (1870) 14 W B 47. 

“'Jr® 

Mad 641. 
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the same 


Kalooram 

effect Another decision 

io '•UO oaiMw OUBWU. tiuv. 

•which favours the exercise of inherent 

jurisdiction is to be found m 

77 Luck 588 (6). It is ^roe that there is 

a subsequent deciwon of where 

Court in the case of 6 Pat 599 (7). where 

it was held that the inherent power ot 

the High Court in such oases should ne 

•exercised with caution and not in every 

We have however examined the facts 
of that case and the circumstances were 
very different there. In those ciroum. 
€tftncea Dawsoo-Miller, C. laid 

down the principle in the earlier Patna 
•case refused to exercise the inherent 
power. In the present case it appears 
clear that the applicants paid a large 
sum in excess of what is leviable^ from 
them. Having regard to the decision of 
Mukerji, J., which decision goes in their 
favour we direct that the taxing officer 
who is the Registrar on the Appellate 
6ide of this Court may issue the neces- 
sary certificate to the petitioners so that 
they may get a refund of Bs. 585 which 
have been paid in excess by them in 
court-fees. 

Ran, J. — I agree. 

v.b./r.k. Application allov^ed. 
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on the last day before the expiry of the Perjcd 
limitation, thus civinc rise to a suspicion 


6. Mohammad Sadlq All All Abbas* 

Oudh 170^146 1 0 769—7 Luck 588* 

7. Jagdesh Ghowdbury t. Radhik Dubey, 

Pat 66^105 I C 740s6 Pat 599* 
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PaNOKEIDQE, Je 

Kalooram Agarwalla — Plaintiff* 

V* 

J onUtka Lal Chakrabarty and another 
— Defeodantfl* 

Suit No* 1016 of 1934» Decided on X5th 
July 1935* 

(a) Letters Peleot (Cal)* CL 12— Aaaign- 
ment of promiaiory note in favour of plain- 
4iff~Plaintiff bai cauie of aotion even if 
defendants have no notice of trantaction— 
Court can grant leave under CL 12 if case 
«i in other respects fit one— Case held not fit 
for grant of leave. 

An assigoment of a pccmiasory note in Utouc 
of a pUintifi must be regarded as part of the 
plaintiff's cause of aotion, even though it is a 
transaction of which .the defendants had no 
notice and with which they bad nothing to do. 
A Court has jarisdlotlon to grant leave under 
CL 12 to plaintiff if the case is in other respects 
a fit one. [P 860 0 1] 

Where however the debtors reside outside 
the Jarlsdlotion of the Oalcntta ffigh .C^rt 
Original 8|dei and the assignment waseseonted 


of limitation, thus giving --- , 

that the transaction was a collusive one m tne 
sense that it was executed mainly for giving 
the Calcutta High Court jurisdiction, and there 
would be no hardship on iho assignee, who 
fit to take the assignment, in being oompelled 
to institute proceedings in the Courts which 
have jurisdiction apart from the assignment* 
the case is one in which leave under CL 12 
should not be granted. The fact that in a 
moflusil Court there is no way of preventing 
unnecessary hardship in a case like this is no 
reason for allowing the discretionary jurisdic- 
tion of the Calcutta High Court to be used to 
inflict a similar hardship. (P 850 C 1, 2j 

(b) Letters Patent (Cal). Cl. 12-It cannot 
be assumed that Judge granting leave has 
exercised bis discretion— Court can in proper 
case re-call leave granted. 

Having regard to the procedure which is 
followed in the matter of granting leave under 
CL 12, it cannot be assumed that the Judge 
granting leave has exercised his discretion in 
the matter and the Court can in proper case 
re^call the leave. iP ^ 2) 

(c) Letters Patent (Cal), Cl. 12— Defendants 
contending that discretion of Court in grant- 
ing leave under CL 12 it wrongly exercised— 
He must bring fact to notice of Court as 
early as possible and not wait till hearing of 
suit— Failure to do so, if it prejudices plain- 
tiff. might prevent success of his application. 

Where the defendant maintains that the dis- 
cretion of the Court in granting leave under 
Cl. 12 has been wrongly exercised* it is not 
proper for him to abstain from making any 
application to remove the suit from the file and 
to wait until the hearing to make bU submis- 
sions* It is tbo duty of the defendant to bring 
this aspect of the matter to the notice of the 
Court at the first possible moment and his 
failure to do so* if it in any way prejudices the 
position of the plaintiff* is a matter which may 
prevent success of his application. This only 
applies to cases where the Court has admittedly 
jurisdiction to grant the leave. [P 351 0 2J 
Where, however, the omission of the defen- 
dants to make the interlocutory application* 
has not In any way prejudiced the position of 
the plaintiff* and it is a case in which the Judge, 
if be had applied his mind to the point, would 
have refused leave, the Court can allow the 
application although made at the hearing of the 
suit : 1932 Oal 146 and 1931 Oal 175, i>isf inr^* 

[P 851 0 2] 

S* M. Bose, J. N. Majumdar and H. *Y. 
Sanyal — for Plaintiff. ^0 

D, N. Sen and .V. Bose — for Iwendanb 
(Bajetidra Lal). 

Jadgment. — This is a suit by the 
assignee and endorsee of a certain promis* 
sory pote. In the plaint it is stated that 
on 2nd June 1931 a sum of Es. 1,729-13-3 
was due and owing from the defendants 
to one Gazadbar Marwari and that the 
defendants agreed to pay interest on the 
sum at the rate of Rs. 1-8-0 per cent 
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per meDsem. As security for payment 
of the sum they executed on that date a 
promissory note in Gazadar Marwari's 
favour. On 1st June 1934, Gazadar Mar- 
wari in Calcutta assigned the debt and 
endorsed the promissory note in favour 
of the plaintiff for valuable consideration. 
There is said to be due and owing at the 
time of suit a sum of Rs. 2,673-1.6, The 
note in question is signed by defendant 1 
purporting to sign on his own behalf and 
on behalf of defendant 2 who is his 
brother. The suit was instituted on 1st 
June 1934. In the plaint the defendants 
are desoribed as both residing at Anara 
in the district of Manbhum, and it is 
common ground that the promissory 
note was executed at that place. The 
defendants have both hied written state- 
ments in which they have put forward 
various defences on the merits. They 
say that the execution of the promissory 
note was obtained by fraud, by misrepre. 
sentation and by coercion, and defen- 
dant 2 also denies the authority of defen- 
dant 1 to execute the promissory note on 
his behalf. Paras. 4 and 5 of defendant I's 
written statement are as follows: 

Para. 4: This defendant states that this Court 
has no jarisdiotion to try this suit as no part 
of the cause of action as against him arose 
within the said jurisdiction. 

Para. 6: In the alternative, this defendant 
states that in any event the assignment is 
mala fide and leave under Cl. 12, even if it has 
been granted, should be rescinded. 

In defendant 2's written statement 
the assignment in favour of the plaintiff 
is described as being fraudulent and 
collusive, and defendant 2 also states 
that no part of the cause of action as 
against him arose within the jurisdic- 
tion. At the trial both defendants have 
raised the point that leave under 01. 12 
of the Charter should not have been 
granted and ought to be revoked. Now, 
it is well established that the assignment 
in favour of the plaintiff must be regarded 
as part^f the plaintiff s cause of action, 
even alWough it is a transaction of which 
the defendants had no notice and with 
which they had nothing to do. It is 
therefore clear that the Court had jur^- 
diction to grant leave under 01. 12 if the 
case was in other respects a fit one. In 
my opinion, on the facts as set out in the 
plaint, leave ought not to have been 
granted. The sum at stake is not a large 
one nor prima facie is there likely to_ be 
raised any issue which the tribunal with- 


in whose local jurisdiction the defendants 
reside is not competent to try satis- 
factorily. The assignment was admittedly 
executed on the last day before the! 
expiry of the period of limitation and 
one cannot help feeling a suspicion that 
it was collusive in the sense that it was 
executed mainly for the purpose of giving 
this Court jurisdiction which it would 
not otherwise possess. The defendants 
are described in the plaint as landholders 
residing in the district of Manbhum and 
in my opinion it is no hardship on a 
person who sees fit voluntarily to take 
such an assignment as the present to he 
compelled to institute any proceedings 
which may be necessary to realise his 
debt in the Courts which would have 
jurisdiction apart from the assignment. 
On the merits I think that the case is 
not one on which leave should have been 
granted. Various arguments have been 
advanced by the learned standing counsel 
on behalf of the plaintiff. He points out 
that Under the Civil Procedure Code a 
suit can be instituted in any Court with, 
in whose jurisdiction any part of the 
cause of action arose, and that there is 
no question of the granting or refusal of 
leave. This is true, but I do not think 
that the fact that in a moffusil Court 
there is no way of preventing unneces- 
sary hardship in a case - like this is a 
reason for allowing the discretionary 
jurisdiction of this Court to be used to’ 
inflict a similar hardship. 

Next it is said that the leave having, 
in fact been granted it must be assumed 
that the learned Judge granting it has- 
exercised his discretion, and that I can- 
not or ought not to interfere with such 
exercise. With regard to this the diffi- 
culty is that my mind refuses to make an 
assumption which I know is contrary to 
facts. I believe that the practice of all 
Judges dealing with interlocutory mat- 
ters on the original side is the same. The 
Master examines the plaint, and if there- 
is an allegation in it showing that part 
of the cause of action arises within the 
jurisdiction, the Master endorses^ the- 
plaint “Leave granted under Cl. 12,’ and 
submits it to a Ju^e for his signature. 
The Judge then signs the plaint as a 
matter of course and leayes it to the- 
defendant to take such steps as he may 
be advised. This system may not bo 
wholly satisfactory, but it is not easy Jio 
think of a better one because at that 
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stage whatever is done must in the 
D&tord of things be done ex parte. I there- 
fore feel no difficulty in reviewing (I use 
the term in its popular sense) tbe^ deoi- 
sioD, if it can be called a decision* of 
Eemfry. J., in signing the endorsement 
of the Master and granting leave. 

What seems to me to he a matter of 
greater importance is the fact that the 
defendants have taken no steps to have 
the leave set aside until the hearing of 
the suit. This is a circumstance which 
might, I apprehend, in other cases operate 
in a manner unfair to the plaintiff, bnt 
the circumstances of the present case 
are such that this question does not arise. 
As I pointed out, the suit was filed on 
1st June 1934, that is to say, on the very 
day of the assignment and one day before 
the expiry of the period of limitation. 
Presumably the writ would not in the 
ordinary course be served for at least a 
week. So no possible question of limita- 
tion can arise, because, even if the defen- 
dants bad applied to revoke the leave at 
the earliest possible moment their appli- 
cation would have been made more than 
three years from the date of the note. 
I of course express no view as to the 
effect that the lapse of time between the 
filing of the suit and the hearing may 
have. 


The defendants justify their delay by 
citing two decisions. The first is 59 Cal 
150 (l) where Bankin, C. J., made certain 
observations in which he deprecated 
preliminary applications to take the suit 
off the file on the ground that leave 
under Cl. 12 had been improperly granted. 
That case, however, can readily be distin- 
guished because there it was suggested 
not that the Court had wrongly exercised 
its discretion in granting leave, but that 
the Court had no discretion in the case 
because no part of the cause of action 
had in fact arisen within the jurisdiction. 
This contention gave rise to questions of 
law and fact of some complexity which 
in the opinion of the Court could not 
properly have been decided in an inter 
looutory application. A case which bears 
a closer resemblance to the one with 
which I am dealing is 37 C "W N 1139 (2) 
There an application was made to revoke 
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the leave granted on the ground that the 
assignment of the debt to the plaintiff 
was not bona fide but made with the 
intention of creating jurisdiction. The 
application was dismissed, and in the 
course of his judgment Ameer Ali, J., 
observed that the question of bona fides 
was a matter which must be gone into 
in the suit, and that on an interlocutory 
application he was not in a position to 
investigate the allegations. 

I do not think that either of tbesei 
oases can be taken as an authority for 
the proposition that the proper course 
for the defendant to take in a case where! 
he maintains that the discretion of the' 
Court has been wrongly exercised is tO' 
abstain from making any application to 
remove the suit from the file and wait 
until the bearing to make his submis- 
sions. On the contrary, I think in many 
oases the defendant should bring this 
aspect of the matter to the notice of the 
Court at the first possible moment, and 
that bis failure to do so, if it in any way 
prejndioes the position of the plaintiff, is 
a matter which may prevent success of 
his application. I am speaking of those: 
oases where the Court has admittedly' 
the discretion to grant leave, and I sayj 
nothing about the other class of oases' 
where the position is that no part of the' 
cause of action in fact arises within the 
jurisdiction of the Court and the Court 
has therefore no power to grant leave.l 
For reasons which I have already given, 
I do not think that the omission of the: 
defendants in this case to make an inter-, 
looutory application has in any way 
prejudiced the position of the plaintiff, 
and on the facts I think the case is one 
in which, if the Judge bad applied his' 
mind to the point, he would have refused 
the leave. I therefore recall the leave' 
and reject the plaint. I make no order 
as to costs of suit. 

R.M./R.E. Plaint rejected, 

A. 1. R. 1936 Calcutta SSI 

R. C. Mitter, j. 

Bajee Golam Hoseain Ostagar — Plain- 
tiff — Appellant. 

V. 

Sheik Abu Bakkar — Defendant — Res- 
pondent. 

Decided on 

26th Febrnary 1936, from appellate 
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Landlord and Tenant — Ejectment— Land* 
lord can eject tenant after notice to quit 
except where tenant holdt in permanent 
right— Onui of proving permanency ii on 
tenant. 

A landlord is entitled to eject a tenant after 
notice to quit unless the tenant can prove that 
he has a right to remain on the land per* 
manently and the onus is on the tenant to prove 
the permanency of bis tenancy. [P 352 C 2] 

S. C. Boy Chowdhury and Anilendra 
Nath Choudhury — for Appellant. 

Diptendra Mohan Ghose — for Respon- 
■dent. 

Judgment. — This appeal is on behalf of 
the plaintiff, and it arises oat of a suit 
instituted by him to eject the defendant 
by serving a notice to quit. In the plaint 
there are two other prayers, viz. for re. 
oovery of arrears of rent before the ter- 
mination of the tenancy, and for mesne 
proBts after the termination of the 
tenancy by the notice to quit. The plain- 
tiff says that he served the notice on 
16th September 1930 requiring the defen- 
dant to vacate the land with the expiry 
of the month ofCbaitra 1337. 

The plea of the defendant was that no 
notice bad been served and that he could 
not be ejected as be was bolding the land 
in permanent right. These defences were 
overruled by the Court of first instance. 
The defendant preferred an appeal to the 
lower appellate Court. Three points were 
-raised in that appeal, viz. (1) whether 
the notice to quit had been served on the 
defendant; (2) whether the defendant if 
he could be ejected was entitled to any 

oompensation'for the improvements which 

he made on the land: and (3) whether 
he could at all be ejected on the ground 
that be was a permanent tenant. The 
learned Additional District Judge who 
heard the appeal did not record his find- 
ing on the first two points aforesaid; bub 
he dismissed the suit on the ground that 
the plaintiff was precluded from saying 
that the defendant’s tenancy was of a 
precarious nature by reason of a decision 
in a previous rent suit between the 
parties. The defendant came upon the 

land for the first 

registered lease executed m ‘he year 
1909. By this lease he was given the right 
to remain on the land three ye.vB 
.a rent of Ra. 15 a year. i. e. 1^-4-U a 

month. This lease was §5,^ ^7 
plaintiff’s predecessor m title, one Jiten- 
-dra Nath Banerjee. Thereafter the land- 
Jord’s interest in the land, f ® 

j)laintiff by reason of a conveyance exe- 


cubed by Jiteudra and a compromise by 
Jitendra's mother. After that the plain- 
tiff iustituted a suit for reut agaiust the 
defendant, and he claimed rent at the 
rate of Rs. 1-4-0 per month, i. e. Rupees 
15 a year. The defendant stated that the 
rent was altered to Rs. 6 a year by reason 
of an agreement arrived at between him 
and the mother of Jitendra, Kiron Sashi, 
after the term of the lease of 1909 bad 
expired. The Court of first instance 
framed two issues: (l) whether there was 
a relationship of landlord and tenant bet- 
ween the plaintiff and the.defendant; and 
(2) what was the rate of rent. The learned 
Munsif found that there was a relation- 
ship of landlord and tenant between the 
plaintiff and the defendant; and that the 
rate of rent was Rs. 12 a year. The said 
findings were affirmed by the learned 
Subordinate Judge in an appeal preferred 
by the defendant against the Munsif s 
decree. In this rent suit no question of 
status was raised or decided. The ques- 
tions that were raised and decided were 
the relationship of landlord and tenant 
and the question as to what was rate of 

*^^Tbe learned Additional District Judge 
says that the decision, in this rent suit 
operates as res judicata on the question of 
status. I do not follow h.s °° 

that point. The question whether the 
tenancy was permanent or precarious 
was nob the subject-matter of an issue in 
the rent suit, and there was no decision 
on the said point. I am therefore clear y 
of opinion that the point of res 
has been decided 

learned Judge. He records a finding that 
the evidence led by the defendant o 

prove the grant of a f 
him has not been substantiated^ It w 
well-established principle of ® 

landlord is entitled to ejec a tenaot un- 
less the tenant can prove that be has a 

St to remain on the land 

The onus is clearly t° 

prove the permanency of his tenan y- 

Li, case he led evidence 
but according to the 
learned Additional 

failed. I accordingly hold that the deien 
St is not a permanent tenant on the 
land and he is, liable to ejectment, pro- 
vided the plaintiff point there 

notice to quit, on ^ learned 

has not beoD aoy findiog oy 
AddiMonal District Judge, nor has the 
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learned Additional District Judge con- 
sidered the claim of the defendant to 
compensation. I accordingly set aside the 
decree passed by the learned Additional 
District Judge, hold that the question of 
permanency is not res judicata in the 
yearly suit, maintain his finding that the 
defendant has failed to prove that he is a 
.permanent tenant, and remand the case 
to the lower appellate Court in order that 
two and two issues only may be decided by 
that Court namely, (l) whether the 
notice to quit has been served upon the 
defendant: and (2) whether the defendant 
can claim any compensation for the al- 
leged improvement, in case the plaintiff 
gets a decree in ejectment. The question 
as to whether the plaintiff will be enti- 
tled to mesne profits as claimed in the 
suit, will be dependent on the first issue 
which I framed, viz. whether the notice 
to quit had been served on the defendant 
or not. 8o far as the plaintiff's claim for 
arrears of rent is concerned, that has net 
been considered also by the lower appel- 
late Court. If the defendant ohallenges 
that part of the decree of the learned 
Munsif, it will be open to the lower ap- 
jiellate Court to go into that question. 
Coats of this appeal will abide the result. 

v.b./r,k. Case remanded. 
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M. C. Ghose and E. C. Mitter, JJ. 

Bhadreswar Coal Supply Co. — Plain- 
tiff — Appellant. 

V. 

Satis Chandra Nandi & Co. and others 
— Defendants — Respondents. 

Appeal Ro. 2395 of 1933, Decided on 
18bh March 1936, from appellate decree 
of Dist. Judge, Hooghly, D/. 26th June 
1933 

Civil P. C. (1908), O. 30, R. 1— One partner 
«an institute suit in name of firm, although 
other partners do not join— Name of firm 
only should be mentioned as plaintiff in 
cause title without addition of name of 
.partner— Question of indemnity is matter 
between partners. 

It Is open to a partner of a firm consisting of 
several partners to institute a suit in the name 
of the firm although the other partners refuse 
to join in the suit. The partners refusing to 
join are not necessary parties in the sense that 
they should be named in the canse title and 
served with summons of the suit. In describ- 
ing the cause title of such suit the name of the 
plalntifl should be the name of the firm only 
without addition of the name of the partner 
suing although addition of such name does not 
matter in the least. The question as to whe- 
193G 0/45 & 46 
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thcr the partner bringing the suit should have 
given an indemnity to the other partner, for 
bringing a suit in their name, is a matter bet- 
ween them: Seal ond Bdfjelou} v. Kings^n, 
(1903) 2 KB 579. Bel. on. [P 355 C IJ 

Manmatha Nath Roy (Sr.) aod Suryya 
Kumar Aich — for Appellant. 

Hira Lai Chakravarti and Nanda 
Gopal Banerjee — for Respondents. 

R. C. Mitter, J. — In this case a suit was 
brought for the recovery of the price 
of coal supplied to the defendants who 
were partners of a firm carrying on 
business under the name and style of 
Satis Chandra Nandy and Company. The 
cause title of the plaint was as follows: 

Bhadreswari Coal Supply Company through 
Manik Lai Roy, plalntifl v. Satis Chandra 
Nandy and Company represented by Jnanendr.a 
Nath Nandy and others, defendants. 

At the date of the suit three persons 
namely Manik Lnl Roy, Sripati Charan 
Mukberjee and Bbujendra Nath Bhadra 
were partners of a firm carrying ou busi- 
ness under the name of Bhadreswar Coal 
Supply Company. They were also part- 
ners of the same firm carrying on busi- 
ness under the same firm name when 
the defendant Company bought the coal. 
The finding of the learned District Judge 
is that the said partnership of Manik 
Lai Roy. Sripati Charan Mukberjee and 
Bbujendra Nath Bhadra commenced 
under a deed of partnership and the 
partnership was still continuing at the 
date of the suit. To the suit as originally 
framed Sripat Charan Mukberjee and 
Bhujondra Nath Bhadra were added as 
pro forma defendants, but the notice of 
the suit was not served on them and 
ultimately they were dismissed from the 
suit on the ground of non-service of the 
summons. The suit thereafter continued 
as a suit by the 'Bhadreswar Coal Supply 
Company' represented by Manik Lai Roy 
against Satis Nandy and Company. To the 
suit two substantial defences were taken. 
The first was that the suit was not main- 
tainable and, secondly, that the claim of 
the Bhadreswar Coal Supply Company 
had been satisfied by payments. The 
learned Subordinate J udge overruled both 
these pleas and granted a decree in favour 
of the plaintiff firm for Rs. 1,577.8-6 less 
Rs. 275 admitted to have been paid, with 
interest at 12 per cent. The defendant 
firm filed an appeal before the learned 
District Judge. The learned District 
Judge did not enter into the plea of pay- 
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ment set up by the defendants but dis- 
missed the suit on a preliminary point. 

He held that a suit under the provi- 
sions of 0. 30, Civil P. C., can be institu- 
ted in the name of the firm only if the 
suit is instituted by two or more partners 
of the firm. He came to the conclusion 
that inasmuch as the suit bas been insti- 
tuted by one partner, viz. Manik Lai Eoy, 
in the name of the firm, the suit was not 
maintainable. The learned Advocate for 
the plaintiff firm urges before us that the 
view taken by the learned District Judge 
is erroneous. He says that a firm or a 
partnership must consist of two or more 
persons and 0. 30, B. 1, enables a suit to 
be carried on in the name of the firm, 
and it does not matter whether the suit 
is filed at the instance of one or more 
of the partners. Mr. Chakravarti, who 
appears on behalf of the respondents, con- 
tends that 0. 30, B. 1, can only apply 
when all the partners of a firm desire to 
institute a suit. He says that the said 
rule only provides for a convenient form 
of suing, and for the purpose of support- 
ing bis contentions he takes us through 
the history of the law. He says before 
1908 all the partners of a firm bad to be 
named in the plaint in order that the suit 
may be a good one. They had all to 
appear by name as plaintiffs, and such of 
them as were unwilling to join as plain- 
tiffs had to be put down in the plaint as 
pro forma defendants. He accordingly 
argues that where all the partners of a 
firm do not agree to institute a suit, a 
suit cannot be instituted in the name of 
a firm; for a suit instituted in the name of 
a firm must be taken to be a suit instituted 
by all the partners of a firm, and in a case 
where some of them refuse to institute a 
suit, the dues of the firm can only be 
realised by following the same procedure 
which had to be followed before the 
introduction of 0. 30 in the Code of 1908, 
that is to say in such a case the partner 
intending to sue must sue in his own 
individual name making the others who 
are unwilling to join him as defendants in 
the suit. 

In our judgment the contention of 
Mr. Chakravarti is not sound. No doubt 
0. 30 has laid down a convenient prooe- 
dure in this respect. A firm is not a 
legal entity but the legislature has pro- 
vided for the partners of a firm to sue in 
respect of moneys due to a firm in the 
firm name. The provisions of 0. 30, B. 1 


have been taken from the provisions of 
O. 48-A of the Buies of the Supreme 
Court. The question which we have to 
decide was considered by the Court of 
appeal in England in (1908) 2 KB 579 
(l). In that case two persons. Seal and 
Edgelow, constituted a firm of attorneys 
carrying on business under the name and 
style of Seal and Edgelow. Kingston was 
a client of tbeirs and the said firm had a 
claim against him. Edgelow did not de- 
sire that an action should be brought or 
proceeded with against Kingston, but Seal 
contended that the firm had a good case 
and thought that they ought to sue. 
Edgelow refused to join in the suit. On 
that Seal instituted the suit in the name 
of the firm, viz. Seal and Edgelow. The 
defendant made an application, which 
was granted by the Court by which he 
required the plaintiffs to make a further 
affidavit of documents in their possession 
within one month. Seal made the affi- 


davit of documents and be served a copy 
of the order on Edgelow. Edgelow neg- 
lected to swear to an affidavit of docu- 
ments whereupon Seal took out summons 
to commit Edgelow for contempt of 
Court in not obeying the order of the 
Court requiring a further affidavit of 
documents by the plaintiffs. Bidley, J. 
refused to make an order on this sum- 
mons on the ground of want of jurisdic- 
tion whereupon Seal preferred an appeal 
to the Court of appeal. One of the ques- 
tions raised in the Court of appeal was 
whether a suit could be instituted in the 
firm’s name under the provisions of 
0. 48-A of the Buies of the Supreme Court 
by one of the two partners, the other 
partner refusing to sue. Sir Gorell Barnes 
decided that a suit could be so instituted. 
At p. 682 of the report he makes the 


following observations: 

In my opinion the learned Judge had juris- 
diotioD to make the order. It is clear upon the 
authority of 2 0 & M 318 (2) that Seal had the 
right as one of the partners in the firm to use 
the name of the other partner for the purpose 
of bringing an action to recover a debt due to 
the firm, on giving hie partner an indemnity 
against costs. As was said by Bayley B in the 
case referred to ‘one of the several partners has 
a clear right to use the names of the other part- 
ners. n they object to their names being used, 
they may apply for an indemnity against costs 

1. Seal & Edgelow v. Kingston, (1908) 2 K B 

579=77 L J K B 965=99 L T 604-24- 

T L B 650=52 8 J 532. „ ^ «,r_ 

2. Whitehead v. Hughes, (1840) 2 0 & M 318 

4 Tyt 92. 
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toTvhioh they might be subjected by 
their names.- In the present case an lodemoity 
was gi^en, and Seal was taking the proper steps 
to carry on the action, but Edgelow refused to 
assist him in the matter by making the 
affidavit of documents which the plaintifl had 

been ordered to mike. 

In our jadgment the suit which hag 
been instituted in the present case by 
Manik Lai Roy in the name of the farm 
Bhadreswar Coal Supply Company is a 
good suit. To such a suit the other part- 
ners of Manik Lai Roy who have refused to 
join are not necessary parties in the sense 
that they ought to have been named in 
the cause title and served with summons 
of the suit. It would have been better 
if the cause title of the suit described 
the plaintiff as Bhadreswar Coal Supply 
Company simply without the addition of 
the words "through Manik Lai Roy," but 
in our judgment the addition of those 
words does not matter in the least. The 
question as to whether Manik Lai Roy 
ought to have given an indemnity to 
Sripabi Charan Mukherjee and Bhujendra 
Nath Bhadra as partners for iostitatiog 
the suit in their names is a matter as 
between Sripati Charan Mukherjee fand 
Bhujendra Nath Bhadra on the one side 
and Manik Lai Roy on the other. If 
these two persons wanted an indemnity 
against costs from Manik Lai Roy it 
would have been for the Court to stay 
the suit till the indemnity is furnished, 
but they bad nob come forward and 
asked for snob indemnity. The suit could 
proceed accordingly in the name of the 
farm with its carriage in the bands of 
Manik Lai Roy. We accordingly allow 
the appeal, set aside the judgment and 
decree of the Court of appeal below and 
remand the case to that Court so that 
the plea of the payment raised by the 
defendants may be considered. Costs to 
abide the result. 

M. C. Ghose, J.^I agree. 

R.m./r.k. Appeal allowed. 
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Eari Charan Banerjee and another — 
Accused — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 296 of 1936. Deoi 
ded on 29th April 1936* 


45— No evidence establUhing place os gonoj 

ing house— Accused having accepted marked 
five rupee note to put on certain horses 
This by itself held insufficient for convic- 
tion under S. 45. , 

.Accused was found to bavo accepted a mackea 
five rupee ooto with instructions to put on 
certain horses. He was found with two others. 
There were no incriminating articles except a 
racing book : 

Beld : lhat the evidence was insutnciont to 
show that the place was a common gaming 
house within the me.aning of S. 3 and that the 
mere acceptance of the marked five rupee note 
was not sufficient to find the accused guilty 
under S. 45. [P 355 0 2 ; P 356 C U 

Monindra Nath Mukherjee and Mihir 
Mohan Mnkerjee—lor Petitioners. 

Order. — This Rule was issued on the 
Chief Presidency Magistrate to show 
cause why an order convicting the peti- 
tioners under S. 45, Act 4 of 1866 (Cal- 
cutta Police Act), and sonteDcing them to 
pay a fane of Rs. 100 each, should not be 
set aside on the ground that there was no 
evidence to show that gaming was taking 
place at the time the accused were prose- 
cuted, and also on the ground that there 
was no evidence to show that the pre- 
mises where the gaming is alleged to have 
been taking place was a common gaming 
bouse within the meaning of S. 3 of the 
Act. The evidence is that a Sub-Ins- 
pector of Police sent one Banku Bebary 
Pal to 28, Cbutarpara Lane, with a slip of 
paper containing the names of 16 horses 
and with an amount of betting to be 
placed on horses and also a marked Rs. 5 
note asking him to go inside the bouse 
and to bet there. 

Banku says that he handed over the 
money to accused 2 Brojo Mohan 
Saba and that when he went there a 
barber was giving fave annas to the ac- 
cused Brojo Mohan and that the other 
accused was also there, and that when 
Brojo Mohan went to bring change he 
called in the Sub-Inspeotor, prosecution 
witness 2, R. C. Chowdhory. The Sub- 
Inspector says that having sent in this 
man Banku with a marked note and a 
slip of paper they followed and found the 
accused Hari Charan Banerjee and 
Goneah seated there and the accused 
Brojo Mohan standing in front of them. 
The latter dropped the five rupee note, 
the betting slip and also Re. 1 and one 
pice. No other incriminating articles 
were found in the premises except a rao- 
ing-book Ex. 8. This is all the evidence 
on which the accused have been found 
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guilty under S. 45 of Act 5 of 1866 (Cal- 
cutta Police Act). This evidence appears 
to me to be totally insufOcient to show 
that the accused were found gaming in a 
common gaming house or present during 
any gaming or playing therein or were 
found present in the gaming house for 
the purpose of gaming. A common gam- 
ing house as defined in S. 3 is a bouse in 
which any instruments of gaming are 
kept or used for the profit or gain of the 
person owning, occupying or using such 
house. There is no evidence that any 
instrument of gaming was kept or used 
in this house for the purpose of gaming. 
At the most what was found was that 
one of the accused accepted a five rupee 
note with instructions to put the money 
on certain horses. For all that we know 
it may have been intended to put this 
money on certain horses at the race 
course and in that case no offence has 
been committed. In any case, there was 
quite insufficient evidence to show that 
the place was a common gaming house. 

The conviction and sentence are, 
therefore, set aside and the fine, if paid, 
will be refunded. The money found with 
the accused will be returned. 

R.W./r.K. Conviction set aside. 
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FULL BENCH 

Derbyshire, C. J., Mdkerji, Pan- 
CKBIDGE, M. 0. GHOSE AND 
Bartley, JJ. 

Harihar Sinha and others — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Full Bench Ref. No. 1 of 1935, Deci- 
ded on 9tb April 1936 in Criminal Ap- 
peals Nos. 971 to 973 of 1934. 

(a) Criminal Trial —• Evidence — * Right of 
cro*»-examination— Witnera giving evidence 
against accused withdrawn from witness 
box and made accused — Conviction of ac- 
cused should be set aside. 

Where the witness who gave evidence against 
the appellants was withdrawn from the wit- 
ness box and again made an accused, so that 
the appellants were thereby prevented from 
cross-oxamlnlog him : 

Beld : that the appellants here were depriv- 
ed of a fundamental right given them by law 
end that the conviction could not 
ground alone be upheld. [P 358 0 2] 

(b) Criminal P. C. (1898), S. 494 (a)-Case 
withdrawn against accused— He cannot be 

.tried again in same proceedings. 


Where the case against an accused is with- 
drawn under 8. 491 (a), he is discharged from 
those proceedings end cannot be put beck iuto 
them. He mey be tried again In other procee* 
dings on the same charge, but not in those 
proceedings. [P 353 0 2] 

« « (c) Criminal P. C. (1898), Ss. 494 (a) 
and 337 — Withdrawal of case by Public 
Prosecutor against accused with object of 
calling him as witness^Courl can give con* 
sent But if S. 337 is available, it is better 
for Court to use this section rather than 
S. 494 (a). 

There is nothing in S. 494 which prevents a 
Public Prosecutor if be thinks it is in the in* 
terests of the administration of justice, from 
withdrawing the case as against one of the 
accused lor the purpose of calling him as a 
witness against the others. It may well be in 
the interests of justice that the Public Prose* 
cutor should so withdraw so that such evi* 
dence should be given to help to secure a con* 
viction against the others. In the same way 
for the same reasons, it may well be that the 
Court ought to give its consent to such with* 
drawal. But In cases where S. 837 is available 
it is better that the accused should be dealt 
with under that section. Even where S. 337 
can be applied, it is not contrary to law to dls* 
charge the approver under S. 494 (a). The 
approver dealt with under 8. 337 gives his 
testimony with a contingent charge banging 
over bis head. The evidence of an acoom* 
plice whether dealt with under 8. 837 or dis* 
charged under S. 404 (a) or acquitted under 
8. 494 (b) is the evidence of an approver and as 
6uch open to suspicion : 1929 Cal 319, Appr. 

[P 858 0 2; P 869 0 1; P 860 C 2] 

Pet Uukerji, /.—The Court can give its con* 
sent on the ground of public policy but in so 
doing it has to enquire into the reasons which 
prompt the withdrawal. If the Court finds 
that S. 837 with its statutory safeguards Is 
open to be availed of, it will be a sound exer- 
cise of its discretion to withhold consent : 1929 
Cal 319, Appr. [P 367 C 1,2] 

Per Panckridge, /.—The discretion under 
S. 494 is a judicial discretion. Where it is open 
to the prosecution to obtain the approver's 
evidence by applying for the tender of a condi- 
tional pardon under S. 837 (I), the Magistrate 
must keep the provisions of that section before 
him when be exercises his discretion. As a 
general rule the discretion will be wrongly 
exercised in such cases if the consent is given 
before the charge is framed : 1929 Oal 819, 
Appr. ® 

^ (d) Bengal Suppression of Terrorist 
Outrages Act (12 bf 1932), Ss. 24 and 2S— 
Special Magistrate has power to 
pardon under S. 337, Criminal P. C.— Per 
Pull Bench— ilukerji, J. , holding contra. 

(Pet Pull Bench)— k Special Magistrate ap- 
pointed under S. 24 of Bengal Suppression of 
Terrorist Outrages Act. 12 of 1982, has power to 
tender a pardon under S. 337, Criminal P. O.. 
even though he has no power to 
accused to the Court of Session or High Court. 
The Magistrate may. acting under S. 33f U 
tender a conditional pardon, and under 
examine the pardoned man as a witness 
Court, but must acting under the Bengal 
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Suppression of Terrorist Outrages Act. 1932. 
try the accused himself Instead of committing 
him for trial to the Court of Session or the 
High Court, as S. 337 (2-Al of the Code provides. 
,933 Cl 537 1935 ^ ^ 

{Mukcrji. J.. contra) - The special Magis- 
trate has no power to tender pardon under 
S- 337. Criminal P. 0.. for the following reasons 

(1). ThewordsosedintheS.25ar6th.it such 

person shall bo tried." If a Magistrate proceeds 
to tender pardon to an accused person he stops 
his trial and does something which he has no 
jurisdiction to do. He thereby ceases to proceed 
with the trial of that particular accused person, 
the object of which is to determine his guilt or 
innocence and does something which is not 
coTored by the dlrectioQ under which he hes 
jurisdiction to act. No doubt, in a case in which 
a prosecutor withdraws from the prosecution oi 
an accused, the trial of that accused is also 
stopped; but such act is the act of the prosecu* 
tor. Hence tendering pardon is not trial of such 
person. (2) Section 337, Criminal P.C., cannot be 
taken in compartments, and it cannot be held 
that all the compartments, with the exception 
of that which ensures the right to have the 
case committed to the Court of Session, may be 
availed of by the Special Magistrate : 1933 Cal 
637, Disting. [P 863 0 2; P 364 C 1; P 866 0 1,2] 

(Per PanckridgCt /.)— The various powers and 
directions given to Magistrates by 8. 337 are so 
distinct and independent that each Is a pro* 
vision within the meaning of the Local Act. 
The argument that the Special Magistrate is 
only clothed with power to **try" the accused 
under 8. 26 of the Local Act and not with the 
power to '^pardon,'* construes '*try" and 'Hrial" 
In an artificial and unnecessarily narrow fashion. 
8. 337, Criminal P. 0., is part of Ob. 24 which 
contains *^General Provisions as to Inquiries and 
Trials,*' and the power to tender a pardon can 
be exercised '*at any stage of the investigation 
or inquiry into, or the trial of the odeoce.'* The 
Special Magistrate authorized under S. 25 (1) 
has all the powers which the Code confers on 
Magistrates trying such cases, save such powers 
as are clearly inconsistent with the Local Act. 

[P 870 0 2; P 371 C 1] 


(For ZTukerji. J.)—\ withdrawal undoc S. 494 
either under Cl. (a) or under Cl. (b) Is a simple 
withdrawal — unconditioned and unconditional. 
The Court is concerned only with the question 
whether the ground lor tho proposed course is 
such as would justify it in giving its consent : 
If the Court finds that tho object of withdraw- 
ing from the prosecution is to avail of the evi- 
dence of the particular accused and the circum- 
stances of tho case are such that it would fur- 
ther the ends of justice to have his evidence 
and that S. 337 is inapplicable, the Court will 
not be wrong in giving its consent. What tho 
public prosecutor will or will not do thereafter, 
IQ a case in which the withdrawal has been 
under Cl. (a) with tho elTect of a discharge, is a 
matter which is no concern of tho Court. 

[P 367 0 2] 

N. K, Basu, Hira Lai Gatig^ilit J. C. 
Gupta, Tapodhir Dastidar for Puryiendn 
Chouhduri and ^anmatha Nath Das — for 
Appellants. 

Avocate General and Anil Chanra Doy 
Choudhuri — for the Crown. 

Derbyshire, C. J.— The history of the 
proceedings in this matter is briefly this: 
that three appellants together with two 
others, Nalioi and Gouranga were put on 
their trial before a Special Magistrate 
acting under the powers conferred on 
him by S. 25, Bengal Suppression of 
Terrorist Outrages Act, 1932. Tho pro- 
cedure to be followed in such cases Is 
that prescribed by the Code of Criminal 
Procedure for the trial of warrant oases 
by Magistrates. 

The accused were eventually charged 
with conspiring to commit robbery and 
dacoity under Ss. 120.B/392, <nnd 395, 
Penal Code. At the outset of the pro- 
ceedings the Public Prosecutor applied 
to the Special Magistrate for the dis- 
charge of Nalini under S. 494, Criminal 


(e) Criminal P, C. (1898), S. 337— S. 337 
applier only to triaU concerning graver 
oftencei. 

Section 337 >3 ayail.ble for obtaining the evi- 
dence of approvers not in aU trials bat only as 
regards trials concerning some graver oSences. 

[P 366 C 1] 

(f) Criminal P. C. (1698)— Interpretation- 
No preiumplion that principle, of English 
Criminal Law were intended to be adhered to. 

In construing tho provisions of the Code In 
which the procedure to bo followed has been 
detailed, It need not be assumed that the prin- 
ciples of English criminal law either substantive 
or procedural, were intended to be adhered to • 
Biei V. Queen, (1885) 10 A C 676, Bel. on. 

[P 367 G 1] 

(g) Criminal P. C. (1898), S. 494— With- 
drawal under S. 494 is unconditioned and 
uncondilional-wbat the public prosecutor 
will or will not do subsequently is no concern 
of Court. 


P. C., so that Nalioi might give evidence 
io the case. As do charge had then 
been framed against the accused, Nalini 
was discharged under sub-s. (a), S. 494. 
Thereupon Nalini went into the box and 
gave evidence. The accused, who inolud. 
ed the three appellants, as they were en. 
titled, reserved their cross-examination 
until a charge had been framed. Nalini's 
evidence, although against the accused, 
amounted to very little. 

Then the Public Prosecutor, evidently 
of the opinion that Nalini had not 
told all ho knew and was hostile to 
the proseoutioD, applied to the District 
Magistrate to have Nalini re-oommitted 
to take his trial along with the accused. 

Nalini was thereupon re-oommitted by 
the District Magistrate to take his trial 
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with the other accused against whom he 
had given evidence. Next the Special 
Magistrate tendered a conditional pardon 
to the accQsed Gonranga under S. 337, 
Criminal P. C., and Gouranga was taken 
out of the dock, put into the witness 
box, and he gave evidence in the trial. 

Nalini thereupon moved a Bench of 
this Court to have the proceedings 
against him stayed, and a stay was 
ordered as against Nalini. The trial 
against the remaining accused, the three 
present appellants went on, the evidence 
against the appellants given by Nalini 
remained on the record for what it was 
worth, but the appellants never had the 
opportunity of cross-examining Nalini. 

The Special Magistrate found the three 
appellants guilty and sentenced them 
each to five years' rigorous imprisonment. 
From those convictions and sentences 
the appellant appealed. The Bench of this 
Court which heard the appeals referred 
to a Full Bench of this Court a certain 
question of law for our consideration. 
This Full Bench acting upon B. 5, Ch. 7 
of the Buies of this Court on the appel. 
late side was unable to accept the par- 
tial reference, and thereupon the Bench 
concerned referred the whole case to us 
under the Buie above cited. 

The questions of law referred by the 
Bench in question were : (l) Whether 
the Court may consent to the Public 
Prosecutor withdrawing from the pro- 
secution of any person under the provi- 
sions of S. 494 (a). Criminal P. C., for the 
purpose of obtaining that person’s evi- 
dence as a witness. (2) Whether the case 
of 56 Cal 1023 (l) was upon this point 
rightly decided. (3) Whether a Special 
Magistrate appointed under S. 24, Bengal 
Suppression of Terrorist Outrages Act, 
XII of 1932, has power to tender a 
pardon under the provisions of S. 337, 
Criminal P. C., or otherwise (4) Whe- 
ther the oases of 60 Cal 652 (2), and 39 
C W N 698 (3) and Appeals Nos. 844 and 
845 of 1933 were upon this point rightly 
decided? The first feature which stands 
out in this case is that Nalini gave evi- 

1 Bamaa v. Emperor, 1929 Cal 319=121 I 0 
078=81 Or L J 315=33 OWN 468=56 Cal 
1023. 

2 Abdtil Majid v. Emperor, 1933 Cal 537=1933 

Cr 0 893=145 I C 656=34 Cr L J 1023=60 
Cal 652. 

h lIobaiDniad Saleudin v. Eniparor, 1936 Oal 
281=1935 Cr C 391=156 I C 238=86 Cr 
L J 884=39 C W N 693. 


dence against the appellants and then, 
was withdrawn from the witness-box and 
again made an accused, so that the ap.i 
pellauts were thereby prevented from^ 
cross-examining him. S. 256, Criminal 
P. C., and S. 136, Evidence Act, give the 
accused a right to cross-examine the wit- 
nesses who have given evidence against 
them. It is obvious that the appellauts 
here were deprived of a fundamental 
right given them by law. The Advocate- 
General has admitted that the convio- 
tions cannot on that ground alone be| 
upheld. 

The second feature is that Nalini was 
re-committed to take his trial along with 
the three appellauts in the same pro- 
ceedings after having given evidence 
against them. S. 494 (a). Criminal P. C., 
enacts that after the Public Prosecutor, 
with the consent of the Court, has with- 
drawn from the proseontion of an ac- 
cused, the accused "shall be discharged 
in respect of such offence or offences.’’! 
It is obvious that if the accused is| 
agaio charged iu the same proceedings^ 
with the same offence, the provision] 
that "be shall be discharged in respeotj 
of such offence or offences’’ has no real 
effect. 

In my. view the words in questionj 
mean shall be discharged from those 
proceedings and not put back into them. 
He may be tried again in other proceed- 
ings on the same charge, but not in those, 
proceedings. The Advocate-General has 
stated that he cannot support the cou- 
victioDS on the evidence given, apart 
from the irregularities mentioned. These 
convictions clearly cannot stand, That 
would be suflBcieut to dispose of this ap- 
peal without going into the questions of 
law which have been formulated for our 
answer. However in view of the doubt 
that has been cast by the referring 
Judges on the cases of 56 Cal 1023 (1), 
60 Cal 652 (2) and 39 C W N 698 (3), 
and the likelihood of that doubt giving 
rise to difficulty in other oases, we have 
thought fit to go into the 
raised. As regards questions (1} and 
I see nothing in S. 494 which prevents 
a Public Prosecutor if be thinks it is id; 
the interests of the administration of| 
justice, from withdrawing the case as 
against one of the accused for the pur- 
pose of calling him as -a witness against 
the others. It may well be in the inte-j 
rests of justice that the Public Prosecu-l 
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should so withdraw so that such evi- 
Idence should be giveu to help to 
!a coDviotion against the others, In the 
'same way for the same reasons it may 
well be that the Court ought to give its 

consent to such withdrawal. ^ ^ ooa 

The English case of (1866) 1 Q B 28y 
(4), which was discussed by the referring 
Bench, deals with this point. In that 
case two women — Harris and Wmsor 
were in the first instance charged toge- 
ther with murder. The jury disagreed 
and were discharged. When the retrial 
came on the accused Winsor was tried 
alone and Harris was called to give evi- 
dence against her without having been 
first acquitted, or convicted and sentenc- 
ed, or without a nolli prosequi having 
been entered against her. Winsor was 
convicted, and on a writ of error the 
matter came before a Court of Judges of 
the Queen's Bench, where the Judges 
considered the matter. Cookbaro, C. J.» 
at p. 312. said: 

I equally feel the force of the ob]eotiOQ that 
the fellow prisoner was allowed to giro evidence 
without having been first acquitted, or oonvic* 
tad and sentenced. I think it much to be 
lamented. In all oases where two persons are 
joined in the same indictment, and it is desir* 
able to try them separately, in order that the 
•evidence of the one may be received against the 
other, I think it necessary, for the purpose of 
insuring the greatest possible amount of trutb- 
fulnesi in the person coming to give evidence, 
to take a verdict of not guilty as to him, or if 
the plea of not guilty be withdrawn by him, 
and a plea of guilty taken, to pass sentence so 
that the witness may give his evidence with a 
mind free of all corrupt influence, which the 
fear of Impending punishment and the desire to 
obtain immunity to himself at the expense of 
the prisoner might otherwise produce. This 
objection is not set forth on the record; in a 
civil case a question as to the reception of evi- 
dence may be raised upon a bill of exceptions, 
but in a criminal case it cannot be raised upon 
the record so as to constitute a ground of error; 
we cannot therefore take it into consideration. 

Whether this circumstance should have any 
influence elsewhere is a matter upon whioh it 
is not for us to pronounce an opinion. Under 
all the circumstances 1 am of the opinion that 
in this case the facts warranted the exercise of 
judicial discretion. Judgment must be for the 
•Crown. 

Blaokburn, J,, at p. 320, said: 

I may however observe, although the matter 
does not come before us, I do not think Harris 
was an inadmissible witness, but being inadmis- 
sible she was completely within the category of 
aocompllces. It would be right to tell the jury to 
look at her evidence with great caution. I do not 
doubt that the judge did carefully caution the 

4. Winsor v. The Queen, (186$) 1 Q B 289. 


jury, nor do I doubk there svas ample confirmatory 
Evidence. I agree that it would be judicious as 
a coneral rule, where the aceompiice is 
that the indictment as to her should be disposed 
of before she is called as witness, so that the 
temptation to strain the truth should be as 
slight as possible. 1 do not think that this Is an 
obstruction as to the legality of the evidence 
but is a matter which arfects tbo degree of credit 
which ought to be given to her testimony. 

Mailer, J. at p. 324, said: 

On an application made on the part of the 
Crown, the prisoner was tried by herself, and 
Harris, although she had not pleaded guilty, 
and although no verdict of acquittal was taken 
was called as a witness. She was, therefore 
liable herself to be tried. I think the tempta- 
tion held out by this course, especially by an 
ignorant witness, to give false evidenco. very 
great, a witness ought always to give evidence 
without fear of any consequences pending over 
him. I am however of opinion that the Judge 
on the second trial had no alternative but to re- 
ceive the evidence, which 1 think was clearly 
admissible, although •subject to strong observa- 
tion as to its weight. 

Lush, J. at p. 327, said: 

The other objection relates to the admissibi- 
lity of the evidence of Harris on the second 
trial. As to that, it is enough to say that in 
my judgment her testimony was admissible. 

In Arobbold’s CriraiDal Pleading and 
Praotioe, Edn. 29 (1934). p. 463, under 
the heading “Competency of Witnesses" 
it is stated: 

Where it is proposed to call an accomplice 
for the Grown, it is the practice, (a) not 
to include him in the indictment; or (b) to 
take his plea of guilty on arraignment: 1 Q B 
289 (1), 1 Q B 890 (5), or during the trial 
he withdraws his plea of not guilty ; 2 Cr App 
R 329 (6) ; or before calling him either (0) to 
offer no evidence and permit his acquittal, 9 
0 & P 83 (7) : or (D) to enter a nolle prosequi, 4 
StTr N 8 985(6). 

In the same edition of Arohbold, at 
p. 112. it is stated : 

A nolle prosequi puts an end to the prosecu- 
tion, see 12 K S \V Rep (Law) 134 (0) and Eng- 
lish authorities there cited, but does not ope- 
rate as a bar or disebargo or an acquittal on the 
merits, 6 Mod 201 (10) and 10 Mod 152(11), 
and the party remains liable to bo re-indloted. 
It has been said that fresh process may be 
awarded on the same indictment, G Mod 261 
(10). Com. Dig. Indict (K), but this dictum ap- 
pears not to be law. 

Daring tbo argument before ns it was 
contended that the provisions of S. 343, 

5. Winsor v. R. L. R., (1366) I Q B 390=7 BA S 
490=35 L J M 0 161=12 Jur (N S) 561=14 
L T 567=14 W R 695. 

6. R. V. Tomey, 2 Or App R 329. 

7. R. V, Owen, 9 0 A P 83. 

8. R. V. Feargus OXonnoc, 4 St Tr (N S) 936. 

9. Gilohrist V. Gardner, 12 NSW Rod (Law) 
184. 

10. Goddard v. Smith, 6 Mod 261=3 Salk 245, 

11. R. V. Ridpath, 10 Mod 152. 
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Criminal P. C., prevented the P. P. from 
applying for and the Court from consent- 
ing to, a withdrawal against one of the 
accused for the purposes of his giving 
evidence against his fellow accused. In 
25 Bom 422 (12) the same argument was 
raised, and Candy, J., at p. 425, said: 

Beference was also mads by the laarncd coun* 
scl to S. 843 ; but that evidently refers to the 
ezaralnation of the accused under 8. 342. 

In that case Whitworth, J., differed 
from Candy, J., but Eanade, J., to whom 
the case was referred for final decision, 
agreed on the whole with Candy, J. That 
question does not arise because there is 
no evidence here that ''iofiuence by means 
of any promise or threat or otherwise” 
was used to the accused person ''to in- 
duce him to disclose or withhold any 
matter within his knowledge.” In 33 
Cal 1353 (13), Mitra, and Holmwood, 
JJ., delivered a joint judgment in which 
at p. 1357 they said that: 

Section 494 of the Code authorizes the Pub* 
lie Prosecutor as representing a Local Govern* 
ment in this country to withdraw a prosecution 
against anyone of a number of accused, and 
thus obtain a verdict of discharge or acquittal 
so far as such person is concerned. On such a 
discharge or acquittal ho becomes a competent 
witness against other persons accused of the 
same ofience. The disability to be examined as 
a witness on oath against the persons who are 
brought before the Court on the same indict* 
ment may thus cease on the withdrawal of the 
indictment against him. 

In 45 All 226 (14) at p. 230 Meara, 
C. J., said: 

There is no provision of Indian statute law 
nor is there any provision of natural justice, 
which makes an^ccompliceas such, an incompe* 
tent witness at the trial of another person in 
respect of the ofionce in the commission of 
which be was an accomplice. The prosecution 
is not evading the provisions of 8. 387, Criminal 
P. C., when it puts into the witness box an 
accomplice iu the commission of the offence to 
which that section does not apply. 

The matter was also considered id 56 
Cal 1023 (1). In that case the authorities, 
English as well as Indian, were consider- 
ed by Dwarka Nath Mitter, J., who said 
at p. 1030: 

My concluEioDS, therefore, are (1) that S. 337 
of the Code does cot suggest the idea that the 
only method of obtaining the evidence of a co- 
accused against another is by tendering him a 
pardon with all the safeguards mentioned in 
the said section; (2) that the language of S. 494 
is very wide and gives a discretion to the Magis- 

12. The Queen-Empress v. Hussein Haji, (1901) 
25 Bom 422=2 Bom L R 1095. 

13. Banu Singh v. Emperor, (1906) 33 Cal 1363 
=10 OWN 962=4 Or L J 146. 

14. Emperor v. Har Prosad, 1923 All 91 — 77 I 0 
961=46 All 226=26 Or L J 497. 


trate as to whether he would consent to with- 
drawal of a prosecution by the Public Prosecutor, 
such discretion to be exercised not arbitrarily, 
but must be based on correct legal principles, (3) 
that the Chief Presidency Magistrate has not, 
iu the present case exercised the discretion 
wrongly in relying on the discretion of the 
Public Prosecutor in withdrawing the prosecu- 
tion against Bijay in order that his evidence 
may be available after his discharge against the 
petitioner Raman who has been jointly tried 
with him on charges of'conspiracy and cheat- 
ing. 

On principle and authority therefore, 
I am of the opinion that the answers to 
questions (l) and (2) must he “Yes”. I 
wish however to add this : S. 337, Crimi- 
nal P. C., which only applies to the’ 
offences of a more serious character 
therein specified, provides safeguards in 
the interests both of the Crown and the: 
accused. I think in cases where S. 337 isi 
available it is better that the accused, 
should be dealt with under that section. | 
I am however far from saying that even; 
where S. 337 can be applied it is contrary! 
to law to discharge the approver under! 
S. 494 (a). It must be remembered that! 
the approver dealt with under S. 337| 
gives his testimony with a coatingent| 
charge hanging over bis head ; also that; 
the evidence of an accomplice whether 
dealt with under S. 337 or discharged 
under S. 494 (a), or acquitted under 
S. 494 (b), is the evidence of an approver 
and as such open to suspicion. I will 
now deal with questions Nos. 3 and 4. 
Under the Bengal Suppression of Terrorist 
Outrages Act, 1932, it is provided in 
S. 26 (1). 

In the trial of any case under this Act, a 
Special Magistrate shall follow the procedure 
prescribed by the Code for the trial of warrant 
cases by Magistrates : Provided that the Special 
Magistrate shall not be bound to adjourn any 
trial for any purpose unless such adjournment 
is, in his opinion, necessary in the interests of- 
justice. (2) In matters not coming within the 
scope of 8ub-8. (1). the provisions of the Code, 
so far as they are not inconsistent with this 
Chapter, shall apply to the proceedings of a 
special Magistrate ; and for the purposes of the 
said provisions the special Magistrate shall be 
deemed to be a Magistrate of the first class. 


Section 34 reads as follows : 

The provisions of the Code and of any 
w for the time being in force, in so far as they 
ly be applicable and in so fat as they are not 
lonsistent with the provisions of this Chapter, 
all apply to all matters connected with, ans- 
5 from or consequent upon a trial by special 
kgistrates. _ 

Section 337, Criminal P. give^ 
iwer, in the case of certain offences oi 
hich the present is admittedly one, to 
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certain tribunals including Magistrates of 
the first class of which the Special Magjs- 
trate is one, as stated above, at any stage 
of the investigation or inquiry into, or 
the trial of the offence, with a view to 
obtaining the evidence of any person 
supposed to have been directly or indirect- 
ly concerned in or privy to the offence, 
to tender a pardon to such person on 
condition of his making a full and true 
disclosure of the whole of the circum- 
stances within bis knowledge relative to 
the offence and to every other person 
concerned, whether as principal or abet- 
tor, in the commission thereof : By 
S. l-A the Magistrate shall record his 
reasons for tendering the pardon. By 
8ub-8. (2) the person accepting the ten- 
der of pardon shall be examined ' in the 
Court of the Magistrate taking cognisance 
of the offence and in the subsequent trial, 
if any.” By sub-s. {2-A), in every case 
where a person has accepted a tender of 
pardon and has been examined under sub. 
s. (2), the Magistrate before whom the 
proceedings are pending shall, if he is 
satisfied that there are reasonable grounds 
for believing that tho accused is guilty of 
an offence, commit him for trial to the 
Court of Session or High Court, as the 
case may be; (3) such person, unless he 
is already on bail, shall be detained in 
custody until the termination of the 
trial. S. 339 provides for the subsequent 
prosecution of the person who has been 
conditionally pardoned if the Public 
Prosecutor certifies that, in bis opinion, 
such person has not complied with the 
condition on which the tender was made. 
It also provides that such person shall 
not bo tried jointly with any of the 
other aoonsed, and that he shall be en. 
titled to plead at his trial that he has 
complied with the conditions upon which 
the tender was made, in which case the 
prosecution must prove that such con- 
ditions have not been complied with; 
Bob.s. (2) provides: 

The statement made by a peison who has 
accepted a lender of pardon may be given in 
evidence against him at such trial. 

Sub-sectioD (3) provides: 

No proseention for the oQence of giving 
false evidence In respect of such statement 
shall be entertained without the sanotion of 
the High Court. 

Sections S39-A and 340, 341 and 342 
contain further provisions for the pro- 
tection of the pardoned person on or in 
respect of his trial for giving false evi- 
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dence. In the present case after Nalini 
was put back into the dock, Gourauga 
was tendered a pardon by the Special 
Magistrate under the provisions of 
S. 337 and his evidence was received 
against the three appellants. It is said 
that the Special Magistrate had no 
power to tender a conditional pardon 
under S. 337 to Gouranga because the 
duty of the Special Magistrate was 
to try Gouranga and not to pardon 
him. I cannot accept that view. The 
Special Magistrate was charged with the 
duty of trying tho appellants togetlior 
w’ith Nalini and Gouranga. It not infre- 
quently happens in a trial that the only 
way in which justice can be done is 
through one of tho accused giving ovi- 
dence on behalf of the Crown, and if this 
evidence is given according to law, there 
is nothing wrong in it though as the evi- 
dence of an accomplice it is open to sus- 
picion. S. 337 provides the terms on and 
the machinery by which tho pardon, for 
tho purpose of giving evidence, can be 
granted by the Magistrate, and in my 
view the Magistrate was acting within 
his powers in granting the conditional 
pardon. 

It was next contended that the Special 
Magistrate having tendered a conditional 
pardon to Gouranga was bound, under 
S. 337 (2-A), to commit the other accused 
for trial to the Court of Session or the 
High Court, but that as he was directed 
to try tho accused himself and therefore 
could not commit them to the Sessions or 
the High Court, the whole of the provi- 
sioDS of S. 337 are nugatory in this case, 
from which it follows that if be is to try 
the accused, he cannot pardon any one 
of them under S. 337. In my view this 
contention is not sound. Under S. 26 (2), 
Bengal Suppression of Terrorist Out- 
rages Act, 1932, the provisions of tho 
Code so far as they are not iuoonsistent 
with this Chapter (that is, Ch. 2), shall 
apply to the proceedings of a Special Ma. 
gistrate;” and by S. 34 of tho same Act 
Tho provisions of tho (Criminal Ptoco(lure)Codo 
in so far as thoy may bo applicable and in so far 
as they are not inconsistent with tho provisions 
of this chapter (that is Ch. a), shall apply to 
alt matters connected with, arising from or 
consequent upon a trial by Special Magistrates. 

From that it follows in my view, that 
the Magistrate may, acting under S. 337 
(l) tender a conditional pardon, and under 
S. 337 (2) examine the pardoned man as a 
witness in his Court, but must, acting 
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innder the Beogal Suppressioo of Terrorist 
Outrages Act, 1932, try the accused him- 
self instead of committing him for trial to 
the Court of Session or the High Court 
as S. 337 (2-A) of the Code provides. In 
the case of 60 Cal 652 (2) a Special 
Magistrate tried certain prisoners under 
the provisions of Ordinance 2 of 1932. 
The Ordinance provides in S. 37 (l): 

In the trial oi any case unSet this Ordinance 
a Special Magistrate shall follow the procedure 
laid down in 9ub*6. (1) of S. 32 for the trial of 
cases bj a Special Judge. 

Sub-section (2): 

In matters not coming within the scope of 
6ub'$. (L), the provisions of the Code in so far 
as they are not inconsistent with this Ordi* 
nance shall apply to the proceedings of a Special 
Magistrate; and for the purposes of the said 
provisions, the Special Magistrate shall be 
deemed to be a Magistrate of the first class. 

Section 52 : 

The provisions of the Code and of any other 
law for the time being in force, in so far as they 
may be applicable and in so far as they are not 
inconsistent with the provisions of this Ordi* 
nance, shall apply to all matters connected 
with, arising from or consequent upon a trial 
by special criminal Courts constituted under 
this Ordinance. 

It will be noticed that Ss. 37 and 52 
of the Ordinance are respectively essen- 
tially the same as Se. 26 and 31, Bengal 
Suppression of Terrorist Outrages Act, 
1932. In 60 Gal 652 (2), one of the 
accused was granted a conditional pardon 
under S. 337 by the Special Magistrate 
and he then proceeded to give evidence 
against his co-acoused before the Special 
Magistrate who dealt with the case and 
sentenced the prisoners. It was objected 
on appeal that the Special Magistrate bad 
no po^ver to tender a conditional pardon 
and afterwards dispose of the case him- 
self, instead of sending it to the Sessions 
or the High Court. The appeal from the 
conviction was dismissed. Eankin, 0, Jm 
at p. 654 said : . .. ^ 

It is right to notice the coutention that was 
put forward to the effect that the proceedings 
before the Special Magistrate were bad. It U 
said that his having tendered pardon to the 
approver, sub-s. 2-A, 8. 337, Orimmal P. 0., 
made it obligatory upon him to commit the 
accused for trial to the Court of Session. It is 
DOt disputed that, under the Ordinance (2 of 
1932), he certainly could oot commit the accused 
for trial to any Court of Session. When we 
look at the Ordinance, we find that there is an 
express provision that the provisions of the 
Code are to apply in the case of Special ^^3'^ 
tratos so far as they are not inconsistent with 
the Ordinance, and similar phrasing is used 
more elaborately in 8. 52 and also in connexion 
with Sessions Judges in S. 82 It makes no 
difference whatever, so far as I can see, whether 


the Magistrate teoddring the pardon had been 
the District Magistrate and not the Magistrate 
trying the case. The provisions of sub-s. (2-A) 
would apply equally, whoever had been the 
Magistrate tenderiog the pardon, and ib is quite 
clear that the Special Magistrate is the Magis- 
trate who, under the Ordinance, is to try the 
case. Unless therefore we were to hold that 
DO approver could ever give evidence before a 
Special Magistrate, the appellants would not 
succeed in making the argument logical. But 
it is quite clear that, in so far as the Ordinance 
is inconsistent with sub-s. (2-A), the Ordinauce 
prevails and there is no ground for supposing 
that it is impossible for the Special Magistrate 
to hear the evidence. 

Id my respectful view the judgmeat of 
Rankin, C. J., is correct and applies to 
the present case. 60 Cal 652 (2) was 
followed by S. K. Chose and Hender- 
son, JJ., in the ease of 39 C W N 698 (3), 
and also by Cuba and Nasim AH, JJ., in 
two unreported cases — Appeals Nos. 844 
and 845 of 1933. For the reasons I have 
given above, I am of opinion that the 
answer to Questions Nos. 3 and 4, in 
each case, is “Yes.” 

Mukerji, J. — I agree in the order that 
my lord the Chief Justice proposes to 
make in these appeals, setting aside the 
convictions and sentences of the three 
appellants concerned in them. Quite 
apart from any question of regularity or 
otherwise of the procedure adopted at 
the trial of the prisoners, the evidence 
of the approver Gouranga, which forms 
the backbone of the case against them, 
is, to my mind, utterly unconvincing. 
And if that evidence requires cortobota- 
tioD. as in my opinion it does, if the well- 
established rules as to the necessity for 
corroboration of the evidence of an 
approver are to be applied, the corrobora- 
tion, such as there is iu the other evi- 
dence and circumstances of the case, 
fails to reach the requisite standard, 
either in quality or in quantity. Oq the 
question of procedure, there was in the 
trial one irregularity fat more serious 
than others, if auy, to which my Lord has 
referred in bis judgment, and which m 
its character is so fundamental that it is 
impossible to uphold the result in which 
the trial ended: I mean the illegality oE 
putting Nalini back into the dock as a 
oo.accused with the prisoners and eo 
depriving them of the opportunity ot 
cross 6xamiDiDg him aftor he ha oou 
examined as a witness for the prosecution. 
It did not matter in the least, so 
part of the procedure is oonoetned, that 
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Nalini ’3 evidence, as against the prisoners, 
amounted to very little ; be bad been 
examined as a witness against them and 
they had an undoubted right to get from 
him such evidence as they could, _ by 
questioning him by way of cross-esamma- 
tion. The adoption of a procedure which 
put it beyond the power of the prosecu- 
tion to tender Nalini for such purpose and 
thus depriving the prisoners of a right 
which they never lose under the law 
except under certain specified conditions 
of which this certainly is not one, has 
vitiated the trial altogether. These are 
my views on the matters that have 
arisen on this reference, apart from the 
questions which have been specifically 
referred for our decision. 

Turning now to the four questions 
which the referring Bench has formulated 
for our decision, they may be conveni- 
ently dealt with in two groups : Ques- 
tions (l) and (2) in group 1, and ques- 
tions (3) and (4) in group 2. The former 
raises the question whether the Court 
may consent to the Public Prosecutor 
withdrawing from the prosecution of any 
person, under the provisions of S. 494(a), 
Criminal P. C., for the purpose of obtain- 
ing that person'e evidence as a witness. 
And the latter raises the question who. 
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grounds for believing that any Po^^on has com 
mitted a scheduled oOence etc. . . • the Local 
Government or the District Magistrate, as the 
case may bo. may. by order in writing, direct 
that such person shall be tried by a Special 

Magistrate. . . - , 

(2) Where in the opinion of the Local uo- 
veruinent there are reasonable grounds for 
believing that any person has committed etc. 

. . . the Local Goverumout. by order iu writ- 
ing, direct that such person shall bo tried by a 
Special Magistrate. 

There can be no question upon the 
plain words of tho section that what the 
Special Magistrate may be directed to do 
by the Local Government or tho District 
Magistrate, as the case may be, is that a 
person who comes within the purview of 
the section shall be tried him. What 
is the meaning of the word trial used in 
connexion with a proceeding in Court ? 
The word is not defined in the Act or in 
the Code of Criminal Procedure, parts of 
which have been incorporated into the 
Act by the Act itself. The word there- 
fore has to be understood in the ordinary 

lexicographical meaning. Trial' is; 
the hearing of a cause, civil or criminal, before 
a Judge according to the laws of the land. 
“Trial" is to find out by due examination the 
truth of the point iu issue or question between 
tho parties, whereupon judgment may be 
given: Wharton's Law Lexicon quoting Co. 
Litt. 1246. 

Tn thn Orfrird Diofcinnn.rv the maaninSS 


tber a special Magistrate appointed 
under S. 24, Bengal Suppression of Ter- 
rorist Outrages Act, 12 of 1932. has 
power to tender a pardon, under the 
provisions of Section 337, Criminal P. C., 
or otherwise. Upon the view that I take 
of the matters involved in these ques- 
tions it would be more logical for me to 
deal with the second matter first. I may 
say at the outset that I have not been 
able to understand why the words “or 
otherwise" have been appended in Ques- 
tion (3), for I am not aware nor have I 
heard anything in the course of the 
arguments before us that there is any 
power in a Magistrate to tender a pardon 
under any law other than the provision 
contained in S. 337 of the Code. For 
reasons I shall presently give, I am un- 
able to agree with my Lord in answering 
the question in the affirmative. 

The jurisdiction of Special Magistrates 
to try offenders is conferred by S. 25 of 
the Act the words of which ia my opin- 
ion are very important. The relevant 
words are: 

(l) Where in the opinion of the Local 
Government etc there are reasonable 


of the word given under the beading 
‘Law’ are: 

1. The examination and determination of a 
cause by a judicial tribunal; determination of 
the guilt or innocence ol an accused person by 
a Court. 2, Tho detormlnatiou of a person's 
guilt or innoceuce. or the rightoousuess of his 
cause by a combat between the accuser and the 
accused, etc.. 

It is this idea of the determination 
of the guilt or innocence of the person 
who is tried that forms the fundamental 
conception of the trial that is held in 
respect of him. When therefore some 
competent authority directs that an ac- 
cused person shall be tried, the trial that 
is to take place can end only in one or 
other of the recognised forms in which 
the trial can terminate: under the Code 
of Criminal Procedure such forms are, — 
conviction, acquittal, discharge, i. e. find- 
ing him guilty or not guilty or finding 
that there is no case against him or that 
the charge is groundless. In my opinion, 
it is a point of importance to note that 
the words used in the section are that 

such person shall be tried." And I am 
further of opinion that if a Magistrate 
proceeds to tender pardon to an accused 
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.person he stops his trial and does some- 
thing which ho has no jurisdiction to do. 
He thereby ceases to proceed with the 
Itrial of that particular accused person, 
,the object of which is to determine his 
Iguilt or innocence and does something 
[which is not covered by the direction 
[under which he has jurisdiction to act. 
|No doubt, in a case in which a prosecutor 
withdraws from the prosecution of an 
accused, the trial of that accused is also 
stopped ; but such act is the act of the 
prosecutor. 

But it may be said, as indeed it has 
been said, that there are two other sec- 
tions of the Act which should not be 
overlooked — Ss. 26 and 34. 

Section 26 says; 

(1) Id the trial of a case under this Act a 
Special Magistrate shall follow the procedure 
prescribed by the Code for the trial of warrant 
cases by ^lagistrates; Provided that the Special 
Magistrate shall not be bound to adjourn any 
trial for any purpose unless such adjournment 
is, in his opinion, necessary in the interests of 
justice; (2) in matters not coming within the 
scope of sub'section (1) the provisions of the 
Code, so far as they are not inconsistent with 
this Chapter, shall apply to the proceedings of 
a Special Magistrate, and for the purposes of 
the said provisions the Special Magistrate shall 
be deemed to be a Magistrate of the First Glass. 
34. The provisions of the Code and of any other 
law for the time being in force, in so far as 
they may be applicable and in so far as they 
are not inconsistent with the provisions of 
this Chapter, shall apply to all matters con* 
nected with, arising from or consequent upon a 
trial by a Special Magistrate. 

Ou a reforeocd to these two sections 
of the Act and especially to the latter, 
it has been contended on behalf of the 
Crown that there is no reason why the 
provisions contained in S. 337, Criminal 
P. C., should not apply to a trial by a 
Special Magistrate to the extent that it 
is not inconsistent with the provisions of 
Chap. 2 of the Act, in which Ss. 24, 25, 
26 and 34 occur. Now it is agreed on 
all hands that a Special Magistrate has 
no power to make an order of commit- 
ment bo the Court of Session. But it 
will be seen that that is so, not because 
of any express provision contained in the 
Act but only because such Magistrate^ is 
only authorised by the provision which 
lays down his jurisdiction, namely S. 25 
of the Act, to try the accused, and for 
no other reason. To deprive him of bis 
jurisdiction to commit, which as a Magis- 
trate of the First Class trying a warrant 
case he undoubtedly has under proper 
circumstances, it is the meaning of the 


Emperor (FB) (Mukerji, J.) 1936 

word 'trial' I have referred to above that is 
assumed. There it is his duty to try as dis- 
tinguished from bis power to commit for 
trial, that is relied upon. Why should 
not then the same meaning of the word 
trial” be appealed to in order to hold 
that he is not competent to tender a 
pardon ? 

To explain the matter further I give an 
illustration. The procedure of the trial 
of warrant cases is detailed in Ch. 21 of 
the Code. Under S. 254 of the Code, 
when the Magistrate bolding a trial under 
that procedure finds that a prima facie 
case has been made out against an accused 
person, be frames a charge ; but he does 
so only if he finds that the offence prima 
facie disclosed is one which be is compe- 
tent to try and which could be adequate- 
ly punished by him. But if he fiuds that 
the offence disclosed is one which, though 
he is competent to try cannot be ade- 
quately pupisbed by him, be adopts the 
procedure laid down in S. 208 of the 
Code, that is to say, being satisfied that 
there are sufficient grounds for commit- 
ting the accused for trial frames a charge, 
and resorts to the procedure in the sec- 
tions following which lead up to the com- 
mitment. Now a Special Magistrate is 
empowered by S. 27 of the Act bo pass 
any sentence authorized by law, except a 
sentence of death or of transportation or 
imprisonment for a term exceeding seven 
years. If he finds a prima facie case 
made out and be is competent to try for 
the offence but cannot adequately punish 
the offender, he cannot commit the ac- 
cused to the Court of Session but has gob 
to try the accused all the same, and give 
him such sentence as he may. Why ? 
Only because he has been asked to try 
the accused ; that is to say determine 
the question of bis guilt and bring the 
trial to a recognized form of termination. 
If this meaning of the word trial debars 
him from making an order of commit- 
ment, it is the same meaning which, in 
my opinion, debars him from tendering a 
pardon. 

My second reason for bolding that a 
Special Magistrate cannot avail of the 
provision as to tendering pardon is that I 
am not prepared to read S. 337 of the 
Code except as laying down one complete 
and indivisible procedure relating to an 
incident in the trial of the case, namely, 
as to tender a pardon to an accomplice. 
I use the expression 'trial of a case ad- 
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visedly, because the scheme of the Code, as 
I uDderstand it. is to deal with offences 
and cases relating to offences and not 
with offenders. Under tlie Code it is 
the offence of which cognizance is taken 
and trial is held, it is the cases relating 
to the offences which are committed to 
the Sessions and so on. The position is 
.’ery different under the Act, for under 
the Act the direction is that it is the 
person who sliall be tried. But be that 
as it may, an investigation into the his- 
tory of S. 337 of the Code, tracing its 
origin to the Code of 1861, and noting 
the successive changes that it under- 
went in the Codes of 1872 and 1882 and 
then in tlie present Code, has convinced 
me that the provision first got into the 
Code as one particular inoident in the 
trial, aud that the mere fact that in the 
Code of 1872 that provision was divided 
into several paragraphs and later on in 
the Codes of 1882 and in the present 
Code the same provision was divided into 
several sub-sections would not justify us 
in reading that one provision as consist- 
ing of a group of provisions, separate and 
separable from one another. For over 
sixty years, since 1872, every Magistrate 
tendering a pardon has known that by 
doing so be is taking a step whioh, if it 
fluooeeds, will deprive him of jurisdiction 
to try the accused persons other than 
the accused person who is pardoned aud 
it is only if the step fails that he would 
be able to proceed with the trial against 
all the accused persons inoluding him. 
When he takes the step he expects to 
get rid of the trial, and it is, therefore, 
to my mind, a stop which cannot be re- 
garded as a legitimate step open to a 
Special Magistrate bo take. Besides the 
right of the other accused persons 
to have the case committed, in case 
the tender of pardon is accepted and 
the pardoned accused is examined as a 
witness is a right whioh is so conoom- 
mitanb to a right to fair trial that in the 
absence of an express deolaratiou by the 
legislature to that effect I should not be 
prepared to hold that the legislature has 
taken away that right, not openly but 
by a side wind as it were. 

Q ??? prepared, therefore, to take 
b. 66 i of the Code in compartments, and 
to hold that all the compartments, with 
the exception of that whioh ensures the 
right to have the case committed to the 
Mourt of Session, may be availed of by 


the Special Magistrate. As regards the 
cases meDtioDod in Question (4), namely 
60 Cal 652 (2). 39 C W N 698 (3) and 
Appeals Nos. 844 and 845 of 1933, I find 
that it is the first one on which the 
others depended. So far as the first one 
is concerned it is no doubt a ease, not 
under the Act with which wo are con- 
cerned but under Ordinance 2 of 1932, 
but its authority in my opinion is nob to 
be discounted on that ground, for the two 
pieces of legislation are almost pari 
materia. Ou reading the decision with 
care, however, I have come to bo of opi- 
nion that the contention that a Special 
Magistrate has no power to tender a 
pardon under S. 337 of the Code, whioh 
is the question before ue, was nob the 
contention urged in that case. What 
was contended in that case was that a 
Special Magistrate having tendered pardon 
to the approver was bound to commit 
the accused for trial to the Court of 
Session. This oontention was overruled 
on the ground that unless the Court were 
to bold that no approver could ever give 
evidence before a Special Magistrate the 
appellants would not succeed in making 
the argument logical because it was quite 
clear that under the ordinance the Special 
Magistrate was to try the case. At the 
end of the decision there is no obser- 
vation that “there is no ground for sup- 
posing that it is impossible for the Special 
Magistrate to hear the evidence." 

But no reasons are given in support of 
this proposition, and it does not appear 
that any ground for that supposition was 
at all pub forward for the consideration 
of the Court. So far therefore ns the 
second group of questions is concerned, 
my answers are the following: 

Question 3. — No. 

Question 4. — The case of 60 Cal 652 
(2). if it meant to decide to the contrary, 
and the other oases referred to in the 
question, in so far as they did so decide, 
were wrongly decided. I now take up 
the first group of questions. So far as 
this part of the reference is oohoerned, I 
cannot help thinking — and I say this 
with the utmost deference to the refer- 
ring Judges — that it discloses some mis- 
conception as regards the law such as it 
undoubtedly is. The proposition conten- 
ded for is that S. 494 of the Code is nob 
intended to and may not be used for the 
purpose of obtaining the evidence of an 
accused. This proposition has been 
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sought to be supported by the foUowiog 
process of reasoning: 

Firstly, there is S. 337 which makes 
special provisions for this purpose and 
contains proper precautions and safe, 
guards under which tainted evidence of 
accomplices and approvers may be made 
available; and therefore, it is said— and 
here I quote the words used in the refe- 
rence: 

If, therefore, in such circumstances it was 
open to the prosecution with the consent of the 
Oourb to proceed bj way of S. 494, instead of 
S. 337, the whole of the salutary safeguards 
provided in the latter section could be avoided 
and the section nnllified. 

Secondly, it has been pointed out in 
the reference that while S. 337 specid- 
cally lays down the procedure for taking 
such tainted evidence and finds place in 
Chap. XXIV headed ‘General provisions 
as to inquiries and trials' in Part VI: 

Proceedings in prosecutions, S. 494 
comes under Chap. 38 headed of the 
Public Prosecutor” in part 9, “Supple- 
meutary Provisions.” 

And thirdly, as observed by the re- 
ferring Judges: 

one of our main reasons for holding that 
8. 494 may not be osed for the purpose of ob* 
taining the evidence of an accused persons is 
that, under (9) thereof, ho is merely discharged 
and not acquitted and thus must give his evi- 
dence under fear of further prosecution. 

So far as the first of these reasons is 
concerned it seems to have been over- 
jlooked that S, 337 is available for obtain- 
ing the evidence of approvers not in all 
trials but pnly as regards trials concern- 
ing some graver offences. Curiously en- 
ough, the same misconception appears to 
pervade the arguments that were ad- 
dressed to the Court in 56 Cal 1023 (l) 
in which the position taken up was that 
“if S. 494 could serve such a purpose, 
S. 337 would be redundant.” To make 
these arguments logical, therefote, it 
will have to be maintained that the 
legislature never intended that in case 
of lesser offences, evidence of approvers 
and accomplices should be ever availed 
of. That argument would be too bold 
to deserve consideration; and indeed 
the referring Judges have nowhere sug- 
gested that that should be the position in 
law. Such a position would be utterly 
untenable and would find no support 
whatever in any decision of any Court 
in this country, so far; while on the 
other ) - id any amount of authority may 
be oitec .n support of the position that 


so long as an acomplice is not jointly 
tried he is a competent witness at the 
trial of his confederates, whether such 
accomplice is not to be tried, or is await- 
ing trial or has been tried and convicted 
or acquitted or discharged. If S. 494 may 
not be used for withdrawing a prosecution 
as against an accused person who is being 
jointly tried with others, there would be no 
means left to examine him as a witness 
against the others in a case in which 
S. 337 is not applicable. And if it be 
permissible to examine an accomplice as 
such witness when he is not to be tried 
or has been already tried, whatever the 
result of such trial may have been, there 
is hardly any reason apparent why by 
simply putting him forward as a oo- 
aocused for a time the prosecution is pre- 
eluded from using him as such witness. 
The existence of S. 337 therefore to my 
mind does not necessarily exclude the 
idea of S. 494 being used for a similar 


purpose. 

As regards the second reason, it should 
Qot be overlooked that the Code only 
leals with such matters as have a direct 
bearing upon the procedure which obtains 
In it. S. 337, with its provision for ten- 
Sering pardon, examining the pardoned 
accused as a witness if be accepts the 
pardon, and so on, lays down the proce- 
dure for these purposes; and such proce- 
dure appropriately finds mention in 
Ch. 24, beaded “General Provisions as to 
enquiries and trials” in Part 6, Proceed- 
ings in Prosecution.” S. 494 concerns 
withdrawal of prosecutions which, except 
for the consent which the Court may or 
may not give for the purpose, is a matter 
falling within the authority aud function 
of the Public Prosecutor and so not in- 
aptly it has been placed in Ch. 38 headed, 
"Of the Public Prosecutor’’^ in Part 9 
“Supplementary Provisions.” I am not 
of opinion that any assistance is deriva- 
ble for our present purposes from the 
fact that the sections are placed as stated 
above. As regards the third reason all 
I desire to state is that the Indian Legis- 
lature has nowhere, except in S. 33? of 
the Code, shown any such anxiety as it 
has been credited with by the referring 
Judges, namely that it intended to ex- 
clude evidence given by an accused person 
under fear of further prosecution. However 
salutary the principle may be that a per- 
son who is under fear of further prosecu- 
tion should not be trusted to give true evi- 
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deDce. that principle finds no expression 
in any enactment. And even 
to the procedure contained in S. 337 the 
pardoned approver is not totally free 
from the apprehension of a further pro- 
secution. The referring Judges have ex- 
pressed the view that Mitter, J-, was 
under a misapprehension in his apprecia- 
tion of the English law on the subject. 
My Lord has already dealt with this 
matter in his judgment. In construing 
,the provisions of this Code in which the 
'procedure to be followed has been de- 
tailed, we need not assume that the prin- 
ciples of English criminal law either sub. 
stantive or procedural, were intended to 
be adhered to. On the contrary as pointed 
out by Lord Halsbury, L. C., in (1885) 
10 App Cas 675 (15), that the words of 
the statute by virtue of which the Indian 
Legislature has enacted the Indian Acts, 
“are words under which the widest de- 
parture from criminal procedure as is 
known and practised in this country 
(meaning England) have been aotborixed 
in Her Majesty's Dominions." I have bad 
occasion to consider the terms of S. 494 
in 60 Cal 233 (i6), and I then said: 

The legIsUiure not having defined the clr* 
cumstances under \Thioh a withdrawal is per* 
misBible it would not be right to attempt to lar 
down an; bard and fast rule circumscribing the 
limits within which the withdrawal may be 

made . 8. 494, in my opinion, contem* 

plates action to be taken, more oiton than not 
upon oiroumstances extraneous to the record of 
the case: ineipedlenoy of a prosecution for 
reasons of State, necessity to drop the case on 
the ground of public policy, credible informs* 
UoD having reached the Government as to the 
falsity of the evidence by which the prosecution 
ie supported and other matters of that descrip- 
tion. 

I adhere to the view that I thus ex. 
pressed of the general scope of S. 494. 
If the proseontion, in order to avail of 
the evidence of an accused ss against his 
oo-acoused, oonaider it necessary to with- 
draw from the prosecution as against 
him the section, in my opinion, would 
fWarrant such a course on the ground of 
public policy. But the withdrawal is 
dependent on the consent of the Court* 
and therefore the Court in order to 
see whether it should consent or not 
will have to enquire into the reasons 
which prompt the withdrawal. And 

16. Riel V. The Queen, (1686) 10 A 0 676=66 L 
° ^ 889=16 Cox 0 0 48. 

16. Glribala DasI v. Madar Gael, 1983 Oal 69<)— 
1932 Or 0 654=142 I 0 891=84 Oc L J 488 
=86 0 W N 928=60 Oal 283. 


if the Court ends that S. 337 with itsj 
statutory safeguards is open to be availed 
of it will be a sound exercise of its dis- 
cretion to withhold consent. So also I 
should think the Court would be justihed 
in withholding consent if it 6nds that the 
expected evidence will not be relevant or 
material or necessary. Similarly perhaps 
would the Court be right in refusing to 
consent if it finds that the accused in 
whose favour the withdrawal is proposed 
was the principal offender and the pur- 
pose will be equally achieved if the case- 
as against some other accused who took a 
lesser part in the offence is allowed to be- 
withdrawn. But no bard and fast rule 
can possibly be laid down for the guid- 
ance of the Courts as regards a matter 
which is essentially a matter of discretion. 

It will be noticed that question (l) of 
the Befereooe is confined to Cl. (a), 
S. 494. Apparently the referring Judges 
were of the view, and that obviously is 
the correct view, that none of the reasons 
upon which their view of Cl. (a) is based 
will support such view in respect of 
Cl. (b). It is clear, therefore, that if 
that view is to be accepted it will have 
to be held that one part of the section, 
may be legitimately used for getting the 
evidence and the other cannot. The 
correct view to take of S. 494, in my 
opinion, is to hold that a withdrawal 
under that section either under Cl. (a) 
or under Cl. (b) is a simple withdrawal 
unconditioned and unconditional. The 
Court is concerned only with .the ques- 
tion whether the ground for the proposed 
course is such as would justify it in giv. 
ing its consent. If the Court finds that 
the object of withdrawing from the 
proseontion is to avail of the evidence of 
the particular accused and the oircum. 
stances of the case are such that it 
would further the ends of justice to have 
his evidence and that S. 337 is inappH. 
cable, the Court will not be wrong in 
giving its consent. What the public 
prosecutor will or will not do thereafter, 
in a case in which the withdrawal has 
been under Cl. (a) with the effect of a 
discharge, is a matter which is no con- 
cern of the Court. But I think it is only 
fair that I should say that I have never 
in my experience come across any case, 
except this one, in which when the evi- 
dence of the discharged accused has 
failed to reach the required standard he 
has been again put on his trial for the 
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same offence. If a public prosecutor 
who makes an application for withdraw- 
ing from prosecution against some ac. 
cased person has some idea concealed in 
his mind that in case that accused does 
not give true and proper evidence be 
will again put him up for trial for the 
same offence, then he entertains in his 
mind a desire or a hope that is unknown 
to the law, which it is his duty to res- 
pect. And a course of that kind, though 
there is nothing expressly said against it 
anywhere in the law, would produce 
what in my view would be a most un- 
seemly spectacle. Unfortunately such 
treatment was meted out to Nalini in 
the present case. 

My answers to the first group of ques- 
tion are the following : 

Q. 1. Yes. but not in a case in which 
S. 337 of the Coda may be availed of. 

Q. 2. Yes, because 56 Cal 1023 (l), 
was a case in which S. 337 of the Code 
was not applicable. 

It follows from the answer that I 
have given to the four questions re- 
ferred that, if Z were to decide these 
appeals upon the points raised in these 
questions, I would have held that it was 
illegal on the part of the Special Magis- 
trate to examine Gouranga as a pardoned 
accomplice, and therefore his evidence 
could not be used against the appellants ; 
and that Nalini was rightly allowed to be 
examined as a witness on his discharge 
under 8. 494 of the Code. But in any 
case, as I have already said, Nalini not 
having been tendered for cross-examina- 
tion, the whole trial was vitiated. 

Panckridge, J. — Since the facts have 
been set out in full in the judgment of 
my Lord the Chief Justice I need not re- 
capitulate them. The learned Advocate- 
General concedes that the evidence on 
the record does not justify him in asking 
the Court to affirm the conviction of the 
appellants. He also conceded that the 
course taken by the prosecution in reviv- 
ing the proceedings against Nalini in 
such circumstances that the appellants 
were deprived of their right of cross-exa- 
mination is an irregularity, which, apart 
from the merits of the case, makes it im- 
possible for the Crown to succeed. The 
only course therefore open to us is to 
allow the appeals and acquit the appel- 
lants. I have no doubt that in these 
circumstances we should, strictly speak- 


ing, be justified in declining to answer 
the questions propounded by the Divi- 
sion Bench. On the ground the appeals 
can be disposed of without answering 
them. I think however that it is not 
desirable to take this coarse, first because 
it was not until we had beard an elabo- 
rate argument on behalf of the appellants 
on the points raised by the Division 
Bench that the Advocate. General in- 
formed us of the position taken up by the 
Crown, and secondly, because I under- 
stand that the same points arise in 
appeals now pending, and it appears 
reasonably certain that sooner or later 
the decision of a Full Bench will be 
necessary. 

In considering the first two questions 
we must of course leave out of account 
the irregularities which occurred subse- 
quent to the consent given by the Special 
Magistrate to the application of the 
Public Prosecutor to withdraw from the 
prosecution of Nalini under S. 494, Civil 
P. C. In other words we must assume 
that Nalini never again became a co- 
accused with the present appellants, and 
that the present appellants bad all the 
opportunities of cross-examining him 
that the Code provides in the trial of 
warrant cases by Magistrates. I turn 
now to the first question : 

(l) Whether the Court may consent to 
the Public Prosecutor withdrawing from 
the prosecution of any person, under the 
provisions of S. 494 (a), Criminal P. C., 
for the purpose of obtaining that person’s 
evidence as a witness. The question is 
framed in precise language and rightly so, 
we are only called upon to consider those 
cases, where the circumstances are snob 
that, if the Court in its discretion per- 
mits the Public Prosecutor to withdraw, 
the result of such permission will be that 
the accused in discharged under S. 494 (a;. 
I wish to emphasize this because the 
appellants have sought to establish a pro- 
position much wider than is necessary 
for a negative answer to the question. It 
is plain that what impressed the Division 
Bench was that, in their opinion, no 
reliance can be placed upon the evidence 
of a witness who, being discharged and 
not acquitted, is still in jeopardy of again 
being accused and ultimately convicbe 
of the offence in respect of which he 
was originally an accused. They say 
(pp. 117, 126): 
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The witness would give his evidence well- 
hnowing that under S. 494 (a) he on 7 been 
discharged, and that he remained liable to be 
harassed with another trial unless his evidence 
were considered by the prosecution ‘ooe satis- 
factory and favourable to their case. This was 
what happened to Nalini in the present case. 
Evidence given under such an apprehension 
would not bo likely often to bo reliable. 

The appellants however argue that at 
no stage of a trial before a Magistrate 
should the Public Prosecutor be permit- 
ted to withdraw from the prosecution of 
one of a group of accused for the purpose 
of obtaining his evidence against the 
others. They base their contention not 
eo much on the quality of the evidence 
BO obtained, as on the apprehensions, 
which, it is suggested, the consent of the 
Magistrate will cause in the minds of the 
remaining accused. It is pointed out that 
whereaMagistrate tenders apardon under 
S. 337 (l), Criminal P. C., the Magis- 
trate, if he thinks that there are reason- 
able grounds for believing that the ao- 
onsed is guilty of an offence, must under 
sub-s. 2.A commit him for trial to the 
Oonrt of Session or High Court even al- 
though the case is one triable by himself. 
It is suggested that the reason for this is 
that in giving his consent to the with- 
drawal the Magistrate is " helping the 
prosecution’’, and that thereafter the re- 
maining accused persons will suspect, 
possibly quite unjustifiably, that the 
Magistrate has made up his mind as to 
their guilt. 

Reference was made to 10 C W N 848 
(17), where it was held that a Magistrate, 
specially empowered under S. 30, Crimi- 
nal P. C., to try oases exclnsively triable 
by a Court of Session, could not after 
teudering a pardon under 8. 337 (l) try 
the case himself, and that he was subject 
to the restrictions imposed by S. 337 
sub-s, 4, as it then. stood. This case does 
not appear to me to throw any light on 
the matter. I asked counsel for the appel- 
iants whether, if the proposition for which 
he was arguing was correct, it did not 
4ollowa9 a result, that it would be impos- 
sible in a trial before a Magistrate for the 
prosecution to tender the evidence of an 
approver except in those oases covered 
by S* 337 (l). Id reply to my queation 
counsel stated that it would always be 
open to the prosecution to ha ve the ao- 

17, Pabsa Singh v. Empeiot, (1906)100 WN 

847=4 Or L J 44 . / w u w n 
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cased tried separately, in which case 
each accused person would he a com- 
potent witness against or on behalf of 
such of his fellow accused as were being 
tried in dill'erent proceedings but for the 
same offence: 23 Bom 213 (IS), 45 Cal 720 
(19). I can only say that if such a course 
is legal, as it apparently is, the objections 
to it are fully as strong ns any that can 
be urged against permitting withdrawal 
from the prosecution under S. 494. With 
regard to the narrower question pro- 
pounded by the Division Bench, there is 
nothing in the Code to suggest that the 
legislature has intended to fetter the dis- 
cretion of a Court in giving its consent 
to withdrawal under S. 494 where the 
circumstances are such that the accused 
will be discharged and not acquitted. The 
discretion however is a judicial discre- 
tion, and it appears to me that in cases, 
where it is open to the prosecution to 
obtain the approver’s evidence by apply- 
ing for the tender of a conditional pardon 
under S. 337 (l), the Magistrate must 
keep the provisions of that section be- 
fore him when be exercises bis discre- 
tion. I am disposed to go further, and 
to say that as a general rule the discre- 
tion will be wrongly exercised in such 
cases if the consent is given before the 
charge is 'framed. For reasons that I 
shall give shortly I am of opinion that 
the Magistrate in this case had power to 
tender a conditional pardon under S. 337 
(l). No grounds have been suggested why 
the Magistrate should not. have tendered 
a conditional pardon to Nalini, and I am 
therefore of opinion that he exercised his 
discretion wrongly. 

Subject to the observations I have 
made I would answer questions 1 and 
2 in the affirmative. I would remark that 
the case of 56 Cal 1023 (l) was one to 
which 8. 337, Criminal P. C., had no 
application. I would also draw attention 
to and express my agreement with the 
observations of Meares, C. J. and Pi«- 
gott. J., in 45 All 226, 230 (14): 

There is no provision in Indian Statute Law, 
nor is there any principle of natural justice, 
which makes an accomplice, as such, an in- 
competent witness In respect of the ollence iu 
the commission of which he was an accomplice 
The prosecution is not evading the provisions 
of S. 337, Criminal P. 0., where it puts Into 

18. Empress v. Durant, (1899) 23 Bom 213 

19. Akhoy Kumar Mookerjee v. Emperor 1919 
Cal 1021=45 I C 999=22 0 N 405=19 
Ct L J 663=45 Cal 720. 
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the bo^k an accomplice in the commission of an 


ofience to \vhich that section does not apply. 

I have now to consider Questions Nos. 3 
and 4. (3) \Yhether a Special Magistrate 
appointed under S. 24, Bengal Suppres- 
sion of Terrorist Outrages Act 12 of 1932, 
has power to tender pardon, under the 
provisions of S. 337, Criminal P. C., or 
otherwise. (4) Whether the cases of 60 
Cal 652 (2) and 39 C W N 698 (3). and 
Appeals Nos. 844 and 845 of 1933 were 
upon this point rightly decided. The 
relevant provisions of the Bengal Sup- 
pression of Terrorist Outrages Act, 1932 
are the following : Under S. 24. the 
Local Government has power to invest 
any Presidency Magistrate and certain 
Magistrates of the First Class with the 
powers of a Special Magistrate. Under 
S. 25 the Local Government has power 
by order in writing to direct that a 
person suspected of committing certain 
offences (including the offences with 
which these appellants were charged) or 
offences under the Arms Act, 1878 be 
tried by a Special Magistrate. Under 
S. 26, sub-8. 1 in the trial of any case 
under the Act such Special Magistrate is 
to follow the procedure prescribed by 
the Criminal Procedure Code for the trial 
of warrant cases by Magistrates. Sub- 
section 2. S. 26. is as follows : 

In mallets not coming within the scope of 
sub-section (l) the provisions of the Code, so 
far as they are not inconsistent with this 
Chapter, shall apply to 'the proceedings of a 
Special Magistrate and for the purposes of the 
said provisions the Special Magistrate shall be 
deemed to be a Magistrate of the First Class. 

Tbe only other relevant section is 
S 31 * 

The provisions of the Code and of any other 
law for tbe time being in force, in so far as they 
may be applicable, shall apply to all matters 
connected with, arising from or consequent 
upon a trial by Special Magistrates. 

What we have to decide is whether 
the provisions of S. 337 (l), Criminal 
P. C., giving a Magistrate power to 
tender a pardon on condition that the 
person to whom the pardon is tendered 
do make a full and true disclosure of the 
whole of the circumstances within Ins 
knowledge relative to the offence, and 
the pro'isions of S. 337 (2) directing that 
every person accepting such a tender 
shall be examined as a witness m the 
Court of the Magistrate taking cogniz- 
ance of the offence, are inconsistent with 
the Bengal Suppression of Terrorist Out- 
rages Act : for if they are not inconsis- 
tent they will apply to trials by Special 


Magistrates by reason of Ss. 26 (2) and 
34 of the Act. The appellants submit 
that a broad interpretation is to be given 
to the word “provisions” in Ss. 26 (2) 
and 34. S. 337, Criminal P. C., provides 
a dehnite machinery, whereby in cer- 
tain cases the prosecution may obtain 
the evidence of an approver against his 
co-accused in cases tried by a Magis- 
trate. 

First there is the tender of tbe par- 
don, then, if it is accepted, examina- 
tion by the Magistrate, then, if a prima 
facie case against tbe accused is made 
out, committed to the Court of Sessions 
or tbe High Court. It is argued that if 
S. 331 cannot be applied in its entirety 
then its provisions are inconsistent” 
with the Bengal Suppression of Terrorist 
Outrages Act within tbe meaning of 
Ss. 25 (2) and 34 of the Act. I agree 
with tbe contention that it makes no 
difference whether the section is sub- 
divided into numbered sub-sections, as 
it is now, or not so sub-divided, as was 
the case before 1923. In my opinion 
however the various powers and direc- 
tioDS given to Magistrates by S 337 are 
so distinct and independent that each is 
a provision within the meaning of the 
Local Act. The position would be diffe- 
rent if under the Code as soon as the 
conditional pardon were accepted the 
Magistrate at once lost seizin of the case, 
and was bound to transfer it or commit 
the accused to another Court. This^ 
however is nob so> for under sub-s. 2 the 
Magistrate has then to examine the per- 
son who has accepted the pardon, and 
bis evidence becomes evidence in tbe 
case. Neither the power bo tender the 
pardon, nor the obligation to examine 
tbe recipient of the pardon, can reason- 
ably be said to be inconsistent with the- 
Local Act, though the obligation to com- 
mit the accused to another Court is ad- 
mittedly so. Two other arguments must 
be noticed. It has been suggested that 
the Special Magistrate is only clothed 
with power to ' try” the accused under 
S. 25 Local Act and nob with the power 
to "pardon.” This argument seems to 
me to construe “try" and trial in an 
artificial and unnecessarily : 

S. 337, Criminal P. C.. is part of Oh. 24 

which contains “General Provisions as 
to Inquiries and Trials/’ ^ and the power 
to bender a pardon can be exercised at 
any stage of the investigation or inquiry 
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into, or the trial of the offence. In 
this case four persons were being tried 
together, and in my opinion the 
Magistrate authorized under S. 25 U; 

had all the powers which the Code confers 

on Magistrates trying such cases, savesuch 
powers as are clearly inconsistent with 
the Local Act. Finally the appel- 
lants base an argument on a comparison 
of the Bengal Suppression of Terrorist 
Outrages Act. 1932. with the Bengal Cri- 
minal Law Amendment Act 1925. It is 
pointed out that by S. 7 of the earlier 
Act, the provisions of the Code, so far 
only as they are not inconsistent with 
the provisions of. or the special procedure 
prescribed by, or under the Act shall 
apply to the proceedings of Commissio- 
ners appointed under the Act, and such 
Commissioners shall have all the powers 
conferred by the Code on a Court of Ses. 
sions exercising original jurisdiction. 
Under 8. 5 (1) the Commissioners have 
power to take cognizances of offences 
without the accused being committed to 
them for trial, and in trying accused per- 
sons they are to follow the procedure 
prescribed by the Code for the trial of 
warrant cases by Magistrates. By S. 8 
(1) Commissioners are given power to 
tender pardon. By sub-s. (2) where the 
pardon has been tendered and accepted 
before the order for trial by Commissio- 
ners has been made, the provisions of S. 
337 (2) and (3) ate to apply as if the 
accused person had been committed for 
trial to the Commissioners. 

Itisaigued that Bub.s. 1, S. 8 shows that 
in the opinion of the Legislature S. 7 did 
not confer upon Commissioners the 
power to tender pardon given by S. 338, 
Criminal P. 0. to the Court of Sessions 
and the High Court. I do not think any 
guidance can be obtained from the former 
Act, as the construction of the Act with 
which we are dealing seems reasonably 
clear. It may be the words “after com- 
mitment" and the Court to' which com- 
mitment is made” in S. 338, Criminal P. 
C. seemed to the legislature likely to 
create a difficulty and that for greater 
caution S. 8 was inserted in the Act of 
1926. I have therefore arrived at the 
conclusion that questions 3 and 4 must 
be answered in the affirmative. 

The case 60 Cal 652 (2), which is te- 
fetted to in question 4 and which' has 
been followed in the subsequent oases, 
was a case tried under Ordinance 2 of 
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1932, the relevant provisions of which 
correspond to Ss. 26 and 34, Bengal 
Suppression of Terrorist Outrages Act 
1932. The argument is not reported, and 
it was suggested that the point now raised 
by the Division Bench was not decided 
in that case. It was sought to be infer- 
red from certain observations of Rankin, 
C. J., that the case only decides that a 
Special Magistrate, who has tondored a 
pardon, has no power to commit for trial 
under sub-s. 2-.'\ of S. 337. Criminal P.C. 
This view is perhaps confirmed by what 
is, in my opinion, an inaccurate and un- 
satisfactory head-note. Reading the 
whole of the learned Chief Justice’s 
judgment I have no doubt at all that so 
ridiculous a submission as that the 
Magistrate had such a power was never 
made to him, and that the point decided 
by that Division Bench was substantially 
the same as the point formulated by the 
Division Bench making this reference. 

M. C. Ghose, J. — I agree with my Lord 
the Chief Justice. 

Bartley, J. — I agree that these appeals 
must be allowed on the merits, but that 
we should not therefore decline to answer 
the questions propounded by the Division 
Dench, though we are strictly speaking 
entitled to do so. lam of opinion that 
all the questions so propounded must be 
answered in the affirmative. On the 
first question: S. 494, Criminal P. C., 
contains no reference to the object 
of withdrawing from a prosecution. It 
simply empowers the Public Prosecutor, 
with the oonsent of the Court, to with- 
draw proceedings, and defines the effect 
of this procedure. In the case which we 
are called on to consider, that effect is 
the discharge of the accused. The section 
does not deal with what may happen 
after that discharge or lay down any con. 
siderationa which apply to the exercise of 
the Court's discretion to grant or refuse 
consent. 

In view of the provisions of S. 337, the 
evidence of an accomplice is available to 
the prosecution, and the Court cannot be 
said to make an improper use of its dis. 
cretion in consenting to the discharge of 
an accused on the ground that it is pro- 
posed to examine him as a witness. 
Nothing in the Code expressly limits the 
discretion given by S. 494 and the posi- 
tion that a discharge for the purpose of 
obtaining the evidence of an accused is 
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contrary to the spirit of the Legislature 
does not appear to me to be in the least 
degree a sound position. It has been said 
that such a procedure is by way of bar- 
gain and should not be allowed; secondly 
that it must tend to affect the conddence 
of the accused on trial in the impartiality 
of the Court. Now the law provides for 
a conditional pardon in specific cases. 
I do not therefore think that there is 
anything contrary to its spirit if the 
Court consents to the withdrawal of a 
charge in order that the accused may be 
put into the witness bos. Further, the 
Court, in the esercise of its discretion, 
cannot refuse to consider the interests of 
all the parties who are before it. I agree 
however that in cases to which the pro- 
visions of S. 337 apply, it is a better 
esercise of discretion on the part of the 
Magistrate to use that section instead of 
S. 494. With regard to the third ques- 
tion referred by the Division Bench, the 
answer depends on the interpretation of 
a statute which modified the previous 
law governing the conduct of criminal 
trials. I agree with the interpretation 
placed on the relevant sections of that 
statute in the judgment of Panckridge, J., 
and cannot usefully amplify what has 
there been said. 

Final Judgment. 

The result is that the appeals are 
allowed, the convictions quashed and the 
accused are acquitted. The appellants, 
as they are on bail, will be discharged 
from their bail bonds. This order how. 
ever does not entitle the appellant Saroj 
Bbusan Eoy alias Topa Roy to be released 
if he is undergoing imprisonment in res- 
pect of some other offence. 

K.S./r.K. Appeals allowed. 
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In the matter of P, a Pleader, Rangpur, 


Civil Rule No. 163 of 1936. Decided on 
I8bh March 1936. 

Legal Practitioner* Act (1879), S. 13 (f) 
Certificate under R.6 of Rule, framed under 
S. 6 containing faUe .tatement regarding 
probationer— Ca.e fall* under S. 13 (f). 

Where a legal practitioner intentionally 
Rives a certificate aodor R. 6 of the rules fram- 
ed under B. 6, which contains false statements 
or statements which are misleadmg. he brings 
himself under S. 13 (f). ® 

Bijan Kumar Uukerji—lor the Grown. 

Atul Chandra Gupta and Jitendra 
Kumar Sen Gupta—lot Pleader. 


Order. — This is a rule upon Babu 
Probbat Chandra Bhattacharya, a pleader 
of Rangpor to show cause why he 
should not be suspended or dismissed 
under S. 13 (f). Legal Practitioners Act. 
The facts on which the rule was issued 
by this Court are these : Babu Probbat 
Chandra took Moulvi Md. Sbafiuzzamau 
as a probationer for one year from March 
1933 to 1934. The said probationer accep. 
ted the whole time appointment of a tea- 
cher in the Kailash Ranjan High English 
School in Rangpur from 1st August 1933. 
Ou 10th December 1934, the pleader grau- 
ted the following certificate to the proba- 
tioner : I Probbat Chandra Bhatta- 
cbarya, a pleader practising in the Dis- 
trict Courts of Rangpur certify that M. 
Shafiuzzaman has duly and faithfully 
served me as a probationer for the period 
required by the rules and in my opinion 
be is a fit and proper person to be admit- 
ted as a pleader iu the District Courts of 
Rangpur subordinate to the High Court. 
The rules referred to in the certificate 
are the revised rules for the training of 
legal practitioners in the subordinate 
Courts framed by this Court under S. 6, 
Legal Practitioners Act. These rules 
came into force on 1st January 1930. 

R. 6 of these rules lays down that dating 
the period of probation the probationer 
shall work with the pleader in and out- 
side Court and such work shall be that 
of assisting the pleader in his professional 
work as a pleader. By R. 10 the pleader 
who takes a probationer is permitted to 
charge a fee of Bs. 50 for his remunera- 
tion for the training he gives to the pro- 
bationer. By R. 12 the probationer has 
got to file with the District Judge a 
certificate in the prescribed form on the 
completion of the period of probation. 
The certificate which was given by the 
Pleader Probbat Babu to M. Shafiuzza- 
man on 10th December 1934 was given 
in pursuance of the rule in the pres- 
cribed form. 

The question is whether the state- 
meats in this certificate bring him under 

S. 13 (f), Legal Practitioners Act. The 
pleader does not deny that the proba- 
tioner accepted the whole-time appoint- 
ment of a teacher in tti® High School 
mentioned above from 1st August 19^. 
and that he granted the certificate. J±e 
however says that he bad no knowledge 
during the period of probation that the 
probationer was acting as a teacher since 
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August 1933. He admits that the pro- 
batiooer is his neighbour and lives in the 
Bangpur town which is about 2 to 3 
minutes’ walk from bis homo. He also 
admits that the probationer used to come 
to his bouse almost every morning and 
that housed to call him to^ his house 
whenever he required his assistance. If 
he required the assistance of the proba- 
tioner in his house in connexion with his 
professional work why did he not ask 
him to assist him in Court ? His expla- 
nation is that he did not require the 
assistance of the probationer as his prac- 
tice was confined to ex parte cases, Small 
Cause Court suits, rent suits and execu- 
tion matters. But if for such a practice 
assistance was required in his bouse I 
cannot imagine why similar assistance 
would not have been availed of by him 
while be was conducting Small Cause 
Court suits and rent suits in Court if 
such assistance was in fact available to 
him. I am of opinion that the proba- 
tioner was not assisting the pleader in 
Court not because the pleader did not 
require bis assistance but because > bis 
assistance was not available during Court 
hours, as he was working somewhere 
else during this period. I cannot believe 
that the probationer who is a neighbour 
of the pleader and who used to come to 
him almost every morning to his house 
never told him that be was working 
somewhere else and that the pleader was 
ignorant of the fact that the probationer 
was employed elsewhere. 

Again in the certificate it is stated that 
the probationer duly served bim as a 
probationer. By B. 6 the probationer is 
to work with bim in and outside Court. 
Admittedly he did not serve bim in 
Court. "Why did be then state that the 
probationer duly served him. The word 
duly means in accordance with the 
rules framed by this Court. The pleader 
does not say and it is not open to him to 
say that he did not know the rules. He 
however says that the rules framed by 
this Court regarding qualifications of 
pleader, etc., not having duly defined the 
duty of a pleader in relation to a proba- 
tioner, he could not realize how he failed 
in this connection. But he took him as 
a probationer under the rules framed for 
the training of legal practitioners in Sub- 
ordinate Courts and he was entitled to 
get remuneration for the training given. 
It was his duty to give him training in 
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Court also. In his explanation he says 
that he did not consider it necessary for 
the probationer to work with him in 
Court as he had already acted as a 
pleader for two years at Muzzfarpur. He 
was not entitled to take this view of bis 
duty as in spite of the practice of the 
probationer as a pleader in a different 
province he was required to enrol him- 
self as a probationer fcr the purpose of 
being trained as a legal practitioner in 
this province. His certificate unmis- 
takably shows that he certified that the 
probationer served him duly under the 
rules, i. e., in and outside Court. This 
statement is highly misleading if not 
false. From the facts and circumstances 
of the case it is clear that the pleader 
knew full well that the probationer was 
acting as a whole-time teacher in the 
local High School during the major part 
of the period of probation and in spite of 
this knowledge he intentionally gave the 
probationer a false or at any rate a mis- 
leading certificate about the training of 
the probationer in order to enable the 
latter to get permission to practise as a 
pleader. It must be remembered that 
the certificate of the pleader who takes 
a probationer for training is taken^as a 
proof that the probationer has been 
trained as required by this Court. 

If therefore a pleader intentionally 
gives a certificate which contains false 
statements or statements which are mis- 
leading he brings himself under S. 13 (f), 
Legal Practitioners Act. The next ques- 
tioD is bow the pleader is to be dealt with. 
Although we take a serious view of the 
matter, nevertheless having regard to the 
fact that the rules relating to the train- 
ing of probationers have been recently 
introduced, we think that the ends of 
justice will be sufficiently met if he be 
suspended for a week. The pleader is 
accordingly suspended for a week from 
the date on which this order is communi- 
cated to him by the District Judge. 

V.B./r.k. Order accordingly. 
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Jack, J. 

Aditendra Nath Hitter and others— ^ 
Accused — Petitioners. 

V. 

Bhupati Bhusan Sen Gttp«a— Complai- 
nant — Opposite Party. 

Criminal Revn. No. 1015 of 1935, DeoU 
ded on 17th March 1936. 
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(a) Calcutia Improvement Act (5 of 1911), 
S 171— Word ‘'re^erect’* should have its 
ordinary meaning. 

The word “re^erect * in S. 171 has not the 
same meaning as defined in S. 3, Cl. 39, Gal’ 
cutta Municipal Act, and should be interpreted 
in its ordinal}' meaning. [P 374 C 2] 

(b) Calcutta Improvement Act (5 of 1911)i 
S. 171 — If more than one person joined, 
each can be fined Rs. 500. 

Where more than one person join in erection 
of a building, they are each liable to fine 
extending to Rs. 500 and there is no illegality 
if the fine imposed on all amounts in all to an 
amount exceeding Rs. 500. [P 375 C 1] 

N, K. Basil and Satyendra Nath 
Ghose — for Petitioners. 

D, N. Bhottacharji — for the Crown. 

Satindra Nath Nukherji — for Oppo- 
site Party. 

Order. — This rule was issued calling 
upon the Chief Presidency Magistrate of 
Calcutta as well as upon the Chairman of 
the Calcutta Improvement Trust to show 
cause why the convictions and sentences 
under S. I7l, Calcutta Improvement 
Act, passed upon the petitioners should 
not be set aside. The offence complained 
of was that the accused had put up 
structures in premises Nos. 14 to 23, 
Jackson Lane, Calcutta, without the per- 
mission of the Improvement Trust and 
without an agreement as required by 
S. 63 (8), Improvement Trust Act. The 
question is whether the accused have in- 
fringed the provisions of S. 171, which 
lays down that: 

If any person, without the permission of the 
chairman required by 8. C3, 8ttb*s. (S) erects, 
re*erecte, or adds to any wall (exceediog ten 
feet in height) or building which falls within 
the street alignment or building line of a pro* 
jected public street shown in any plan sanction* 
ed by the Local Government under the said 
section shall be punishable. 

The grounds on which this rule is sup- 
ported are (l) that there has been no re- 
erection of any building within the street 
alignment and (2) that in any case there 
has been no reconstruction or re-erection 
according to the plan Ex. 15, which the 
accused submitted. After the previous 
plan had not been accepted, this was the 
plan which was submitted by the accused 
as one according to which he proposed to 
construct a new building. As regards 
the 6r.Vv point it turns on the moaoing of 
the w.^rd '*re. erect." It is claimed by 
the petitioner that the word re-erect 
is to 1*^ interpreted according to the 
meaning of that word in the Calcutta 
Municipal Act of 1899. In S. 3, Cl. (39} 


of that Act it is laid down that the 
expression re-erect" when used with 
reference to a building includes the re. 
constrnction of a building after more 
than one. half of its cubical extent has 
been taken down or burnt down or has 
fallen down. It is argued that as the 
Calcutta Improvement Act of 1911 is a 
subsequent Act, and since the Improve- 
ment Trust and the Calcutta Corporation 
were working hand in hand, the same 
meaning shonld be attributed to the word 
by the Improvement Act as that put 
upon it in the Municipal Act. On the 
other hand, it is pointed out that there is 
no definition of the word ‘‘re-erect’* in 
the Improvement Act, but in S. 2 it is sta- 
ted that certain expressions, namely, drain, 
public street and street alignment, have 
the same meaning as in certain clauses of 
S. 3, Calcutta Municipal Act, the infer- 
ence being that had the intention been to 
give any special meaning to the word 
*'re.erect," it would have been mentioned 
amongst the definitions in S. 2, Improve- 
ment Act, and that otherwise the meaning 
should be the ordinary meaning of the 
word, and that it was for the Court to 
decide whether in fact what had been 
done amounted to re-erection. I think 
there is considerable force in this argu- 
ment. 

In the absence of any definition of the 
word ‘'re-erect," I think it should have 
its ordinary meaning. Otherwise therei 
was no reason, if it was intended that 
“re-erect" should be used in any other 
meaning than its ordinary meaning, why 
it should not have been defined in the 
Act itself. If then, it is used in its ordi- 
nary meaning, the finding of the Presi- 
dency Magistrate is that there has been 
re-erection in this case and the judgment 
shows that there has in fact been a con- 
siderable amount of re-erection, though 
it is admitted by the opposite party that 
if the meaning of re-erection in the pre- 
sent case coincided with the definition of 
the word as given in the Municipal Act, 
the work done would not amount to re- 
erection. In this view o£ the matter, the 
first contention o£ the petitioners fails. 
Then as regards the second contention, 
the charge is constructing structures m 
premises Nos. 14 to 23, Jackson Lane, 
without the permission of the Improve- 
ment Trust. It was not construotmn 
according to one plan or the other, and if 
it is found that the accused actually oou- 
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structed structures on the premises in 
question, they come under the Act since 
it appears that no sanction xvas given to 
the erection of any structure on the pre- 
mises whether according to one plan or 
the other. The petitioner has pointed 
out that according to the evidence, no 
construction has been made according to 
the plan, Ex. 15. But it cannot be said, 
in view of the findings, that there has 
been no re-ereotion. It was open to the 
petitioner to contend before the Presi- 
dency Magistrate that what bad been 
actually done did not amount to re-erec- 
tion. But in view of the findings that in 
fact there was re-ereotion of the build- 
ing, this contention must also fail. 

Another ground that the petitioners 
urge is that the sentence is much too 
severe. In this connection it is argued 
that under S. 171 the fine may extend to 
Bs. 500. whereas in this case the fines 
limposed on the five petitioners will 
Jamount in all to Hs. 750 and that there- 
fore it is illegal. Under S. 171 any per- 
son who erects a building without sanc- 
tion is liable to a fine of Bs 500. So that 
where more than one person joined in 
erecting a building, they are clearly each 
'liable to a fine extending to Bs. 500. 
iTbere is therefore nothing illegal in the 
amount of the fine. On the other band, 
it has been pointed out that these pro- 
ceedings have been pending for about a 
year and in view of the conduct of the 
petitioners, the fine is not too severe. 
Considering the fact that the petitioners 
have no doubt been able to utilize these 
buildings erected without sanction for the 
period of a year, I see no reason to inter- 
fere with the decision of the Presidency 
Magistrate who is in a better position to 
assess the amount of the fine than this 
Court sitting in revision. The Buie is, 
accordingly, discharged. 

V.b./r.k. Rule discharged. 
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Nasim Ali and Edgley, JJ. 

Gopal Chandra Chanda and others— 
Defendants — Appellants. 

V. 

G. K 2^ag & Co , Ltd. and others— 
*iaintiflfs~RespondeDt8. 

Appeals Nos. 2054 to 2074 of 1933 
Decided on 12th March 1936, from ap’ 
.pellate decrees of Dist. Judge, Khulna, 
-D/- 80th June 1933. 
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(a) Bengal Tenancy Act(S of 1885). Ss. 52-^ 
What determine® liability of tenant® to poy 
additional rent stated. 

Tho words “area (or which rent has been 
previously paid" moan tho aroa with reference 
to which rent was assessed or adjustod. In 
order therefore to prove the area for which rent 
was being previously paid it is not necessary (or 
the plaintiff to prove the urea of the tenancy 
at its inception, and in order to determine whe- 
ther the landlord is entitled to additional rent 
the question which has to bo solved is whether 
the tenant is in occupation o( the land (or 
which no rent has been assessed and (or which 
he is bound to pay rent. If since the date of 
the last assessment ho has encroached on 
adjoining waste of the Landlord be is liable (or 
rent (or the land encroached. If he has uot 
encroached upon the adjoiDing waste and is in 
occupation of the same area which ho possessed 
when the rent was last assessed ho may be 
liable to pay tho additional rent if it is proved 
that rent was not assessed at a consolidated 
sum upon the entire area found in his posses- 
sion but upon an assumed area or upon an aroa 
determined by measurement as tho aroa in his 
possession : 1023 Cal 553 and 1021 0(tl 815, 
Rel on. [P 870 C 2) 

(b) Bengal Tenancy Act (S of 1885), S®, 105 
and lOS^Proceeding® under S. lOS^Claim 
for additional rent for unassetted land of 
tenancies not pressed — Suit for enhancement 
of rent is not barred. 

Under S. 100 the withdrawal or failure to 
press tho claim (or additional rent for un- 
assessed iands of the tenancies under S. 105 
proceodings does not preclude tho landlord from 
suing the tenant in civil Court for increasing 
the rent of tenancies : 1033 Cal 207 and 1036 
Cal 307, RcK on. [P 377 0 9] 

Bireswar Bagchi and Prem Banjan 
Ray Ckaudhury^foT Appellants. 

Atul Chandra Guptaf Rajendra Nath 
Das and Ganga Prosad Bose — for Respon- 
deots. 

Judgment. — These 21 appeals arise out 
of as many suits for recovery of arrears 
of rent. PlaintifTs* case briefly stated is 
as follows : Plaintiffs are tire proprietors 
of 4 mouzahs in Touzi No. 98 appertain. 
iog to Fergana Salimabad. These 4 
Mouzahs constitute Bandabasti Taluk 
Bisweswar Ray Chaudhury, Under the 
said Taluk there are tenancies of different 
grades held by the defendants in these 
suits. By a Robakari of tlie Commis. 
sioner of Sunderbands dated Isb July 
1850, the rates of rent per standard 
bigha of 80 cubits payable by the tenants 
of different grades in respect of all the 
tenancies under this taluk are fixed. 
During the last settlement survey the 
lands of the tenancies in all the suits 
except suits Nos. 46 and 51 have been 
found on measurement by the same 
standard to be in excess of the area 
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which were assessed at the rates fixed in 
the year 1850. Plaintiffs therefore are 
entitled to get additional rent for the 
unassessed lands of their tenancies ac- 
cording to the rates mentioned in the 
Bobakari. In Suit No. 62 rent for the 
years 1335 to 1337 B. S. has been claimed. 
In the other suits the claim is for the 
years 1334 to 1337 B. S. Plaintiffs also 
claim cesses at a certain rate for 1334 
and 1335 B. S. and at a different rate for 
the subsequent period. In Suit No. 64 
plaintiffs prayed for enhancement under 
8. 30 (b), Bengal Tenancy Act. The 
defences common to all the suits are : 

(l) That S. 109, Bengal Tenancy Act, 
is a bar to the plaintiffs' claim for addi- 
tional rent. (2) That the rent for each 
of the tenancies in suit is a consolidated 
rent fixed for the entire land of each of 
these tenancies. (3) That the entire 
amount of rent for the period in suit has 
been paid. (4) That the plaintiffs are 
not entitled to claim cesses at the rate 
mentioned in their plaints. 

The learned trial Judge decreed the 
suits in part on the following findings : 

(a) That S. 109, Bengal Tenancy Act, 
as it stood before the Bengal Tenancy 
Amending Act of 1928, is a bar to the 
plaintiffs' claim for additional rent in 
Suits Nos. 14. 47, 49, 50. 56, 59, 62 
and 63. 

(b) That the plaintiffs are entitled to 
get additional rent for increase in areas 
in Suits Nos. 13, 52, 53, 54, 55, 57, 58 
and 61 at 8 annas per bigha of excess 
land. 

(c) That the plaintiffs are entitled to 
get cesses at the rate of 6 pies per rupee 
for the period previous to the last quarter 
of 1336 B. S. and at the rate mentioned 
in the Valuation Roll, Ex. 5, for the 
subsequent period. 

(d) That the plaintiffs are entitled to 
get enhancement of rent at the rate of 
8 annas per rupee under S. 30 (b), Bengal 
Tenancy Act, iu Suit No. 64. 

(e) That the pleas of payment taken 
by the defendants have been substantia- 
ted in part. 

The plaintiffs and the defendants both 
appealed to the lower appellate Court. 
The learned District Judge has dismissed 
all the appeals excepting the appeal by 
plaintiffs in Suit No. 64 which was al- 
lowed by him. Hence these second ap- 
peals by the defendants ; plaintiffs have 
also filed cross-objections. The first point 


urged by the learned Advocate for the 
tenants is that the facts found by the 
lo^er appellate Court are not sufficient 
to establish the liability of the tenants 
to pay additional rent for the excess 
lands of their tenancies. By S. 52, Ben. 
Ten. Act, a tenant is liable to pay addi- 
tional rent for all lands proved by 
measurement to be in excess of area for 
which the rent had been previously paid 
by him. Now the words "area for which 
rent has been previously paid" mean the 
area with reference to which rent was 
assessed or adjusted. [See the case of 55 
Cal 680 (l)]. In order to prove the area 
for which rent was being previously paid it 
is not necessary for the plaintiff to prove 
the area of the tenancy at its inception. 
In order to determine whether the land- 
lord is entitled to additional rent the 
question which has to be solved is whe- 
ther the tenant is in occupation of thef 
land for which no rent has been assessed 
and for which he is bound to pay rent. 
If since the date of the last assessment 
he has encroached on adjoining waste of| 
the landlord he is liable for rent for the 
land encroached. If he has not en- 
croached upon the adjoining waste and 
is in occupation of the same area which 
he possessed when the rent was last 
assessed he may be liable to pay the 
additional rent if it is proved that rent 
was not assessed at a consolidated sum 
upon the entire area found in his posses, 
sion but upon an assumed area or upon an 
area determined by measurement as the 
area in his possession. [See tbe case of 
25 C W N 204 (2)]. From Ex. 1. dated 
1st July 1850, and Ex. 6, dated 24th July 
1850, the two Robakaris of the Commis- 
sioner of the Sunderbans, the following 
facts appear : 


^i) That the Bandobasti Taluk in ques- 
n was a part of the Sunderbans in^ 
rgana Salimabad in the District of 
kargunj. (2) That the Mouzahs in- 
ded in that Taluk were resumed. 
That in 1850 the Mouzahs were per- 
nently settled with certain Zemindars 
Pergana Salimabad. (4) That at the 
le of this permanent settlement the 
ard of Revenue fixed 8 annas as re- 
lue payable by the permanent settle- 
nb hold ers to Government for each 

Gocool Ohunder Law v. Jamal Biswas, 1928 
Oal 553=111 1 0 107=55 Oal 680. 

Darga Priya Obaudhury v- Nazra Gam, 1921 

Oal 345=62 I C 459=25 C W N 204. 



1936 GoPAL Chandra v 

sbaodard bigha ot 80 cubits. (5) That 
in the course of this settlemeQt od the 
application of certain Sikmi tenure- 
holders the rates of rants payable by the 
subordinate tenants of different grades 
to their immediate superior landlords per 
standard bigha of 80 cubits were settled 
by the Sunderbans Commissioner and 
were accepted by all the subordinate 
tenants. (6) That these rates give the 
Sikmi tenure.holders. that is the middle- 
men, a oerbaio amounb as profit per bigha 
of 80 cubits. (7) That a Jamabandi was 
directed to be prepared in accordance 
with the rates settled and accepted by 
the subordinate tenants. 

The Jamabandi has not been produced. 
It appears however that at the time of 
settling the mehal permanently the re- 
venue for the mehal was settled at 8 
annas per bigha. Ex. 6 shows the total 
amount of revenue payable to Govern- 
ment for the mehal in question. There 
cannot be any doubt therefore that the 
area of the mehal in question was ascer- 
tained by measurement before the total 
amount of revenue payable for the mehal 
was fixed. The dakhilas granted to the 
tenants after 1850 show the areas of the 
different tenancies as so many bighas, 
cottas and chataks, and the amounts of 
rent payable for those areas were worked 
out by applying the rates settled and 
accepted by the tenants in 1850 > there 
is no evidence in these oases to show 
that in 1850 the tenants were in posses- 
sion of these excess lands which have 
now been found to be in their possession. 
We ate therefore of opinion that the 
lands in the possession of the tenants in 
1850 were measured in 1850, and areas 
for which the rent was assessed in 1850 
are the areas shown in the dakhilas and 
that the excess areas which have now 
been found to be in the possession of the 
tenants were not assessed in 1850 and 
are therefore unassessed lands. The 
Courts below were therefore right in as- 
sessing these excess lands. The second 
point urged on behalf of the tenant is 
that in determining the present areas of 
each of these tenancies at least 5 p o 
should be deducted for closeness of survey 
from the area found by measurement in 
the course of the District Settlement 
operation. The learned Advocate for the 
landlord does not seriously dispute this 
point. This contention is therefore accep- 
ted. The third point urged by the learned 
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.\dvocate for the appellants is that the 
Courts below were wrong in not enquiring, 
into the legality and correctness of the 
appropriation of payment on account of 
rent and cesses by the landlords in res- 
pect of all the 42 jamas held by the 
defendants under the plaintiffs. Ibis 
contention has no subst.ance because the 
tenants did not produce any materials 
which could enable the Courts below to 
make such investigation. 

The last point taken by the learned 
advocate for the appellants is that in suit 
No. 64 the Courts below were wroug in 
enhancing the rent under S. 30 (b), Ben. 
Ten. -\ct. This contention is well 
founded and the position is not seriously 
contested by Mr. Gupta appeariug ou be- 
half of the respondents. Plaintiffs' claim, 
for enhancement of rent under S. 30 (b), 
Ben. Ten. Act, in this suit is therefore 
disallowed. As regards the oross-objeo- 
tions the first point urged by the learned 
Advocate for the plaintiffs is that the 
Courts below were wrong in dismissing 
the plaintiffs’ claim for additional rent 
in suits Nos. 14,47, 49, 50, 56, 59, 62 
and 63. It appears that the plaintiffs 
instituted proceedings under S. 105, Ben. 
Ten. Act, before the Revenue Olhoer for 
additional rent for unassessed lands of 
the tenancies which are the subjeot- 
matter of these suits. The claims for 
additional rent however were not pressed 
before him with the result that S. 109, 
Ben. Ten. Act, precluded the plaintiffs 
from suing the tenants in the civil Court 
for increasing the rent of these tenancies. 
In view of the decision in 35 OWN 
1147 (3) and our decision in Second Ap- 
peal No. 563 of 1934 (4) we overrule 
this contention. 

The next point urged on behalf of the 
plaintiffs is that the Courts below are 
wrong in holding that the plaintiffs are 
not entitled to get cesses at the rate of 
more than six pies per rupee before the 
first quarter of 1336 B. S. It appears 
however that the plaintiffs did not pro- 
duce the Valuation Roll before the trial 
Judge. On appeal they asked the learned 
District Judge to take a certified copy of 
the Valuation Roll as additional evidence. 
The learned J udge refused the prayer of 

3. Goata Behary Pramanik v. Nawab Bahadur 

o{ Murshidabad. 1932 Oal 207=130 I 0 606. 

=35 OWN 1147. 

4. Suprabftt Ohaodra v. Bhupati Bhusan 1936 

Oal 307. 
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tbs plaintiffs. The same prayer has been 
repeated before us. The learned Judge 
did not accept the explanation given by 
the plaintiffs for not filing the Valuation 
Eoll in the trial Court. We see no reason 
to differ from the learned Judge in this 
matter. There are no materials there- 
fore on vrhich we are in a position to say 
that the rate of cesses which is payable 
by the tenants is higher than what has 
been decreed by the Courts below. The 
last point urged by the learned Advocate 
for the plaintiffs concerns the plea of 
payment. The onus of substantiating 
this plea is upon the tenants. It is true 
that they made certain payments from 
time to time. But they did not declare 
the year or the years and the instalment 
to which they wanted the payments to 
be credited. The plaintiffs therefore 
were justified in crediting these payments 
to the account of the years previous to 
the period in suit under S. 55 (2), Ben. 
Ten. Act. There are no materials on the 
record to show that this appropriation 
is wrong. The plea of payment therefore 
in all these suits fails. 

The result therefore is : Plaintiff’s 
claim for enhancement of rent under 
S. 30 (b), Ben. Ten. Act, in Suit No. 
and for additional rent for excess area 
in suits Nos 14, 47, 49, 50, 56, 50, 62 
and 63 is dismissed. Plaintiffs are en- 
titled to get additional rent for each 
bigha of unassessed area that is l9/20th 
of the present area as stated in the plaint 
minus the area shown in the plaint as 
already assessed at the rate of 8 annas 
in the tenancies which are the subject- 
matter of suits Nos. 13, 52, 53, 54, 55, 57, 
58 and 61 and at the rate of one rupee one 
anna in the tenancy which is the sub- 
ject matter of suit No. 64. The plea of 
payment in all the twenty.one suits is 
disallowed. The appeals and the cross- 
objections are therefore allowed in part. 
The decrees of the lower appellate Court 
are varied in the manner indicated above. 
Parties will bear their own costs in these 
appeals and the cross. objections. The 
prayer of the learned Advocates for the 
parties for a direction upon the trial 
Court to prepare decrees in accordance 
with our decision in these cases is al- 
lowed. , 

v.B./r.K. Order accordingly. 
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Guha and Bartley. JJ. 


Surcsh Chandra Dam — Plaintiff — Ap- 
pellant. 

v. 

Sm.Marani Dassi — Defendant and an. 
other — Respondents. 

Appeal No. 79 of 1933, Decided on 
11th February 1936, from original decree 
of Sub-Judge, First Court, Dacca, D/- 
12th December 1932. 

{al Burden of Proof — Special plea — Parda- 
nashin lady taking special plea that the did 
not understand nature of transaction entered 
into by her — She must establish ease founded 
on special plea. 

Where in a suit on a mortgage executed by 
husband and tsilc the wile, who is a parda* 
nashin lady alleged, that she did not under- 
stand what she was doing and that she signed 
the document on being asked by her husband 
to do so, the pleas raised by the wife are in the 
nature of special pleas resting on facts within 
the knowledge of the patty raising them and 
the burden is on the wife to establish her case 
founded on the special pleas. [P 380 G 2] 

(b) Pardanashin Lady— Mere declaration 
by lady that she did not understand nature 
of transaction is not conclusive — Person en- 
forcing transaction establishing that docu- 
ment evidencing transaction was free and 
intelligent act of lady — Transaction is bind- 
ing on lady. 

Although a pardanashin lady is entitled to 
receive at the hands of the Court the same pro- 
tection which the Court extends to the weak 
and infirm and to those who for any other 
reason arc specially likely to bo imposed upon 
by exertion of undue influence over them, still 
independent legal advice is not essential and 
is not necessary in every case and the mere 
declaration by the lady subsequently made that 
she had not understood what she was doing is 
not in itself conclusive. It is sufficient if the 
person enforcing a transaction establishes that 
the document evidencing the same was the free 
and intelligent act of the lady. [P 381 0 1) 
Where, therefore, in a suit on mortgage exe- 
cuted by husband and wife, tho wife who is a 
pardanashin lady alleges that she did not 
understand what she was doing and it appears 
from the evidence that the lady was not a per- 
son, who required any special protection in 
regard to whom it could not be presumed that 
any undue iufluence was exorcised on hot by 
her husband or by tho mortgagee ; but on the 
other hand tho evidence coming from the mort- 
caceas establiehes tho facts necessary to inako 
the mortgage binding on the lady, namely that 
tho tcaosaebion was fair and tho lady luliy 
understood the acts to which she was sub- 
scribing. tho mortgage is binding ^ gj 

S c. Basalt, Rajendra Ch. Ouha and 
Sachindra K. Boy— lot Appellant. 

Bankim Ch. Banerjee—lot Beepon- 

dODtSe 
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Judgment.— This is an appeal by the 
plaintiff in a suit for enforcement of two 
mortgages purported to have been exe- 
cuted by defendants 1 and 3. ° 

these mortgage bonds in suit was dated 
19th July 1926. and it was in favour ot 
the father of the plaintiff : the other 
mortgage bond dated 15tb August 
was in favour of the plaintiff himself . 
and the plaintiff prayed for a mortgage 
decree on the footing of the two afore- 
said mortgages. The claim in suit was 
resisted by defendant 2. the wife of defen- 
dant 1, on the ground that she had no 
knowledge of the contents of the two 
documents in suit, and that she had not 

executed them. On the pleadings of 
[parties, the question for decision in the 
case was whether defendant 2 executed 
the mortgage bonds with full knowledge 
of the terms of the bonds and with full 
knowledge of the transactions. The deci- 
sion on that question arrived at by the 
learned Subordinate Judge in the trial 
Court was against the plaintiff and the 
plaintiff's suit was dismissed, so far as 
defendant 2 was oonoerned, on theground 
that defendant 2 did not willingly or 
knowingly execute the bonds, and that 
defendant 2 was not liable for the loans 
on the bonds. There was a decree passed 
>by the trial Court against defendant 1 
alone for the money lent under the bonds 
in suit. 

The plaintiff appealed to this Court ; 
and it was nrged in support of the appeal 
that on the evidence on record the Court 
below should have held that the plain- 
tiff-appellant was entitled to a mortgage 
decree against both defendants 1 and 2, 
the mortgagors. The materials on the re- 
cord have received our careful considera. 
tion. Before however dealing with the 
evidence in the case, we consider it 
necessary to< refer to the proceedings be- 
fore the Court below, leading up to the 
filing of the written statement by defen- 
dant 2 in the suit, which call for special 
notice in view of the position that the 
mortgage bonds in suit were executed 
jointly by the husband, defendant 1, who 
wasGbarjamai and the wife, defendant 2, 
to whom the properties mortgaged be- 
longed. The plaint in the suit was filed 
on '21th June 1932 ; there was appear- 
ance in the suit by both the defendants 
by one and the same vakalatnama on 
2l8t July 1932, the same pleaders re. 
presenting them both. On the same date 
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an application was filed on behalf of the 
two defendants, by one of the pleaders 
who accepted the joint vakalatnama, 
praying for time for filing written-stato- 
meot after drafting the ssitno OQ procur- 
iog necessary papers. Applicatioo for 
time for filing written-statement was 
again made by the two defendants jointly 
on 28th July 1932, on stating that noces- 
sary papers had not been procured till 
then. The third application for time for 
filing written-statement and after procur- 
ing papers was made on behalf ot the 
defendants “owing to the physical indis- 
position of the defendant who looks after 
the case," and the writton-statement 
that was ultimately filed on 23rd August 
1932, was one by defendant 2. The 
material averments of fact made in that 
written-statement were those contained 
in Paras. 10 and 11 of the same, which 
are set out below : 

10. About SIS years boCore, detendant 1 in* 
forcQsd this defendant, who has no knowlodgo 
of the aSairs of the world, is inexporieDced and 
ia a Patdaaaahin woman, that she would havo 
to exooute a document as he was in need of 
some money and if necessary defendant 1 would 
also have to put signature to the said document . 
A few days after that defendant 1 again came and 
informed her that this defendant would have to 
go to Court and put her signature there to a 
document. TbU defendant accordingly went to 
the Raglstration Ofiico in a carriage drawn by 
horses and sitting in that carriage she put 
several signatures on two oocasiooa. This de* 
fendant nover went to the bouse of the plain' 
tiQ and never signed any document there. 
This defendant does not know to read and 
write at all. She can only sign her narhe with 
great difficulty. No document was read over 
to this defendant by any one nor did this do* 
fendant put her signature after knowing and 
understanding the contents of the document. 
The plaintiff or his father did not pay any 
money to this defendant. This defendant did 
not obtain any money on the basis of that 
doenment. 

11» One year after the above, defendant 1 
told this defendant that she would havo to go 
to the Registration Office again as she did 
last year and to sign her name there. Accord* 
ingly this defendant wont to the Registration 
Office in a carriage drawn by horses and put 
several signatures sitting in that carriage on 
two occasions. This defendant never signed any 
document at the house of the plaintiff. Nobody 
read over any document to this defendant, nor 
did she put her signature after knowing the 
contents of any document. The plaintiff did 
not pay any money to this defendant nor did 
she receive any money on the basis of any 
document. The bonds in suit are not bona fido 
documents so far as this defendant is con* 
corned. 

It was with reforoDco to tho afotosaid 
statomeots that tho points for decision 
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in the suit, relating to knowledge of the 
mortgage transaction question, the exe- 
cution of the same by defendant 2 were 
raised. The filing of a written statement 
by defendant 2 alone repudiating liabi- 
lity under the mortgages in suit in the 
circumstances cast a doubt as to the 
bona fides of the defence to the plaintiff’s 
suit, and the circumstances to which re- 
ference have been made above, go to 
indicate community of interest so far as 
the plaintiff's claim under the mortgages 
was concerned, and in our judgment 
throws a great deal of light on the de- 
fence ultimately taken up by one of the 
defendants, resting'upon grave aspersions 
on the other defendant, the husband. 

The case before us is not one in which 
there is a question as to the good faith 
of a transaction between parties one of 
whom stands to the other in a position 
of active confidence, and where the bur- 
den of proving good faith of the transac- 
tion is on the party who is in a position 
of active confidence. The case before us 
was one in which the usual defence open 
to a pardanashin woman in this country 
was taken, and in which evidence was ad- 
duced by both the parties and the rele. 
vant facts are before the Court, and the 
question of burden of proof was immate- 
rial, and no importance was to be at- 
tached to the question on whom the ini- 
tial onus lay. The entire evidence had 
to be considered, and on the considera- 
tion of the same, decision bad to be ar- 
rived at. 

The parties to the mortgage transac- 
tions in question were strangers, and in 
dealing with them it had to be considered 
whether one of the parties, a pardanashin 
woman, was or was not of such intellectual 
attainment as to be able to comprehend 
and understand the nature of the trans- 
action, or had the full knowledge of the 
nature and effect of the transaction into 
which she is said to have entered. The 
mortgages in question purported to have 
been executed by defendant 2 on two 
different dates are couched iu plain and 
simple language. They were signed by 
her on all the pages in which they were 
written. One of the mortgage bonds 
contains an endorsement that it was read 
over to the executant, defendant 2 and 
both of them contain the endorsements 
by the registering officers that the execu- 
tion was admitted by defendant 2. The 
second mortgage bond dated 15th August 


1927, appears to have been presented for 
registration by Marani Dassi alias Hari 
Dassi Saha, defendant 2. 

The execution of the mortgage bonds 
by defendant 2's attestation of tbe 
same, as also tbe reading over of the 
documents to her at tbe house of the 
creditor, tbe payment of the mortgage 
money after execution and deposit of 
title deeds by the mortgagors, have been 
proved by witnesses whom we find it im- 
possible to disbelieve. There were dis. 
crepancies in matters of detail as bet- 
ween the witnesses speaking to events, 
after a long interval of time ; but we are 
unable to bold on the evidence before ns, 
that defendant 2 bad no knowledge of 
tbe contents of the mortgage bonds, or 
that she did cot fully understand the 
effect of the transaction evidenced by 
them. On the evidence coming from the 
plaintiff's side, the special defence raised 
by defendant 2 had not been established 
in any way. The part taken by the hus- 
band, defendant 1, as mentioned in tbe 
written statement of defendant 2, was 
undoubtedly in the nature of special 
pleas, resting on facts within tbe special 
knowledge of the party raising those 
pleas ; and it was, therefore, incumbent 
upon that party to establish her case 
founded on special pleas, defendant 2 
did not make a beginning of a case by 
leading evidence in support of the case 
stated by her in her written statement, 
and repeated in her evidence. Tbe evi- 
dence of defendant 2, when examined in 
tbe light of the mortgage documents in 
question, and taken along with tbe evi- 
dence on the side of the plaintiff, which 
we see no reason to disbelieve in 
material particulars, appears to us to be 
altogether unreliable. On tbe question 
of defendant-2 being a pardanashin lady, 
who was inexperienced and who had no 
knowledge of the affairs of the world, 
arising on her statements in tbe written 
statement, we have arrived at the definite 
conclusion that her deposition in the case 
goes against her. She starts with the 
statement in her examination-in-cbief 
that she was aware of the rate of interest 
on Rs. 100 or Rs. 150 four or five years 
back. She asked her husband about the 
necessity for raising money on loan, bu 
was snubbed by him; but the 
about the transaction was there. 
was knowledge on her part of deposit 
of papers, when the loan was raised; ana 
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certain dooumeats relating to title to pro- 
perty were left in the custody of the 
plaintiff. The documents were not 
brought back and they were with the 
plaintiff. She bad money-lending busi- 
ness previouslyi although it her 

father who used to look after the busi- 
ness. It could not be suggested that a 
woman of the defendant’s position was 
competent to look after a business, 
unaided by her male relation. 

The evidence of defendant 2 does not 
enable us to hold, on the facts and cir- 
cumstances appearing from evidence, that 
she was a person in whose case, it was 
necessary for a creditor suing upon a 
mortgage to establish that she bad in- 
dependent and disinterested advice when 
entering into the mortgage transactions 
in question. Defendant 2 was, regard 
being had to her intellectual capacity and 
experienoe of the world, fully able to 
comprehend the nature of the mortgage 
transaction, and the application in the 
case before us, of the general principles 
and formulae applicable to a case of a 
pardanashin woman wonld undoubtedly 
lead to denial of justice to -an honest 
creditor, who on the evidence, took all 
necessary precautions in the matter of 
transactions to which defendant 2 was a 
party. 

The facts and circumstances of 
the case before us lead to the definite 
conolnsion that the mortgages sought to 
be enforced by the plaintiff in the suit, 
were binding against defendant 2 and 
that the defence of that defendant 
denying her liability under the mortgages 
was not a bona fide one. As it has been 
indicated already, independent legal 
advice is not essential, and is not neoes- 
sary in every case; and the mere deolara. 
tion by the lady subsequently made, that 
she had not understood what she was 
doing, was^ not, obviously in itself, con- 
clusive; it is sufficient if the person en- 
forcing a transaction establishes that the 
document evidencing the same was the 
free intelligent act of the lady; the evi- 
denoe in this case satisfied that test. It 
is now settled that a pardanashin woman 
is entitled to receive, in the Courts in 
this country, that protection which the 
Court of Chancery in England extends to 
the weak and infirm and to those who 
for any other reason are specially likely 
to be imposed upon by the exertion of 
undue influence over them. 


PHANINDRA BHUSAN 

That is not however the case now be- 
fore us. Defendant 2 in the case beforej 
us was not upon her own evidence, a 
person who required any special protec-j 
tion, and in regard to whom it could bei 
presumed that any sort of undue in- 
tiuence was exercised by her husband, 
defendant 1, or by the creditor, who was 
a stranger, and the evidence coming from 
the plaintiffs establishes the facts neces- 
sary to make the transactions of mortgage! 
binding on her namely that the transao-i 
tions were fair and that defendant 2 
fully understood the acts to which she 
was subscribing. The result of the con- 
clusions we have arrived at, as mentioned 
above, is that we are unable to express; 
agreement with the decision of the Court, 
below that Defendant 2 did not willinglyi 
or knowingly execute the two mortgage, 
bonds in suit, and that she was not liable, 
for the loans of the bonds. The appeal 
is allowed; the judgment and decree of 
the Court below, so far as they relate to 
defendant 2 in the suit are set aside and 
the plaintiffs suit is decreed against both 
defendants 1 and 2 with costs through- 
out, including the costs in this appeal. 
An usual mortgage decree in favour of the 
plaintiff appellant and against defen- 
dants land 2,'respondents in this appeal, 
will be drawn up in this Court, in 
supersession of the decree passed by the 
Court below. 

R.M./B.K. Appeal allowed. 
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Guha and Bartley, JJ. 

Annada Prosad C/mWer/f— Plaintiff — 
Appellant. 


T • 

Phanindra Bhnsan Qhatak and others 
— Defendants — Respondents. 

Letters Patent Appeal No. 43 of 1935, 
Decided on 20th March 1936, against 
judgment of R. C. Mitter, J., D/. 9th 
August 1935. 

BeogAl Tenancy Act (8 of 1885), Ss. 159 
and 167 — Suit for potseiiion of property by 
purchaser at rent sale— Claim resisted by 
mortgagee-purchasers purchasing property 
in execution of their mortgage decree — 
Mortgage subsisting at date of rent sale— 
Right of mortgagee is not annulled— Pro- 
perty purchased by mortgagees within one 
year of rent sale-Purchaser at rent sale is 
not entitled to possession unless he redeems 
mortgage. 

Where, a claim In a suit for possession of 
property by a putohaser at rent sale. Is resisted 
by certain persons claiming to bo mortgagee 
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purcbai^crs of the property at a sale io exeoation 
of tbeir mortgage decree aod it 13 found that 
the mortgage was subsisting at tbe date of rent 
sale, that tbe property was purchased by the 
mortgagees witbiu a year of the root sale in 
execution of tbeir decree, and that the rights of 
the mortgagee under tbe mortgage were not 
annulled, the sale under the mortgage does not 
for all purposes extiognisb tbe mortgage, and 
the mortgagee who purchases at the mortgage 
sale can fall back upon the mortgage and use it 
ns a shield against the purchaser at the rent 
sale and tbe purchaser is not entitled to posses- 
sion of the property unless bo redeems tbemort- 
gage; 1922 P C 11 and 1922 Cal 32. Rel on. 

[P 382 C 1, 2] 

B. G. Mukherjee and Mukli Puda 
Chatterjec—ior Appellant. 

Panchanan Ghose and Sailendrn Noth 
Banerjec — for Respondents. 

Judgment.— This is an appeal by the 
plaintiff in a suit for possession on decla. 
ration of title, and is directed against the 
decision of our learned brother R. C. 
Mitter, J., affirming that by the Subordi- 
nate Judge, Bankura. The plaintiff 
prayed relief in the suit instituted by 
him on tbe basis of rent sale at which he 
was the purchaser of the property in 
litigation, on 22nd November 1923. The 
defendants who resisted the claim of tbe 
plaintiff in the suit, were the mortgagee 
purchasers at a sale in execution of tbeir 
mortgage decree: the purchase of tbe 
defendants was on 20th May 1924. Tbe 
case of tbe defendants was that the plain- 
tiffs not having annulled the mortgage 
were not entitled to get possession as 
prayed by them in the suit without 
redeeming the mortgage. The learned 
Subordinate Judge in the Court of appeal 
below gave effect to tbe defence of the 
defendants, and the decree passed by him 
directed payment of the decretal amount 
of the defendants' mortgage, before he 
could get kbas possession of tbe lands in 
suit. The decree so passed by the lower 
appellate Court was affirmed by Mitter, 
J., in Second Appeal. In the case before 
us, tbe defendants were mortgagees at 
the date of the rent sale at which tbe 
plaintiff was the purchaser: the rent sale 
was prior in point of time and the defen- 
dants purchased the property within a 
lyear of the rent sale in execution of 
|their mortgage decree. The right of the 
jdefendants under the mortgage was not 
annulled. 

On the facts of the ease, about which 
there is no dispute, tbe legal position 
would be the one indicated by our learn- 
ed brother Mitter, J., in bis judgment. 


that the sale under the mortgage would 
not for all purposes extinguish tbe mort. 
gage; the purchaser at the mortgage sale 
could fall back on the mortgage, aud use 
it as a shield against tbe purchaser, at a 
rent sale. This is in consonance with tbei 
principle underlying the decision of the 
Judicial Committee in 48 I A 405 (Ij.and 
is in accordance with the decision of this 
Court in 3.5 C L J 1 (2), in which it was 
held, in line with tbe decision in previous 
cases, that the mortgagee purchasing pro- 
perty io execution of a decree obtained 
by him in tbe suit instituted in the mort- 
gage in which tbe purchaser at a reut 
sale was not made a party, docs not lose 
bis right to be redeemed by tbe pur- 
chaser at rent sale; and the relative 
rights of tbe purchaser at tbe rent sale 
and tbe mortgagee should be determined 
with reference to this position at tbe 
time of tho sale. As indicated above, we 
are in entire agreement with the decision 
of our learned brother Mitter, J., and this 
appeal must accordingly be dismissed. 
Tbe appeal is dismissed with costs. 

R.M./r.K. Appeal dismissed. 

1. Sukbi V. Qolam Safdar, 1922 P C 11=65 I C 
161=19 I A 165=13 All 169. 

2. Sltal Chandra Majhl v. Parball Charan, 
1922 Cal 32=69 I C 911=35 0 L J 1. 
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D. N. Mitter and Patterson. JJ. 
Bejoy Kumar Bhatlacharjee and an- 
>ther — Appellants. 

V. 

(Firm) Satish Chandra Nandi. J nanen. 
ira Nath Nandi, Dhirendra Nath Nandi 
—Plaintiffs and others — Respondents. 

Appeal No. 264 of 1932, Decided on 
fbh February 1936, from original decree 
)f Sub-Judge, Second Court, Hoogbly, 
D/. 4th August 1932. 

(ft) Pleading* — Conitruclion — Vftriance 

jetween plaintiff's pleading* and ease alleged 
it trial — Court must look to plaint, i**ue*and 
manner in which ca*e wa* fought to deter- 
mine if there is variance. 

Pleading* should not be constrned too nac- 
•owly and therefore in dealing with the ques- 
Hon whether there has been a variance between 
1 plaintifl’s pleadings and the case 
;he trial, tbe Court must look not to 
wording of the plaint, but to ‘^f’^sues which 
were settled for trial and to the 
which the case was deliberately p J 

t.otb tbe parties in the trial Conrt . ^ 

205. Foil mV 

(b) Limitation Act (1908). Art. 85 -- Mu- 
tual, open and current account mvolre.tr.n 
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.actions on each side creating independent 


order that a transaction should disclose a 
case of mutual, open and current accou^ 
within the meaning oi Art. 85, there must 
reciprocal demands involving transactions on 
each side creaung independent obligations on 
the other, and not merely transactions 
create obligations on one side, those on tne 

other being merely r?‘;V 

charges of such obligations : l93l 

(c) Limilalion Act (1908). S. 3-MaleriaU 
to .ustain defence not put before Court- 
Court can reject plea of limitation in appel- 
late stage. , , 

No doubt the plea of limitation can be urged 
at any stage having regard to S. 9. hut when 
a party does tate the appropriate defence but 
does not put before the Court materials to sus- 
tain that defence, it is difTicult for the Court 
sitting in appeal to give eflect lo the dofunco 
contenlion and the Court is justided in reject- 
ing it. IP 385 0 2] 

i4wiar««cZra Nalh Basu and Lali^ 
Mohan Sanyal — for Appellant. 

Sarat Chanira Boy Chotidhury, Panna 
Lai Chatterji tor Nando Gopal Banerji 
— for Respondents. 


D. N. Mitter, J.— This is an appeal by 
defendants 1, 5 and 6 from the decision of 
the Subordinate Judge, Hoogbly, dated 4th 
August 1933, by %vbicb be decreed the 
suit of the plaintiff for recovery of a 
certain sum of money. Defendant 1 died 
during the pendency of the appeal and 
bis bve sons, who are defendants 2 to G 
to the suit, have been substituted in his 
place as the heirs and legal reprosenta- 
tives under the law. The case stated 
in the plaint is that the defendants pur. 
chased from the plaintiff bricks and other 
materials for the coustruction of cooly 
lines of the Brahmanberia Jute Mills. It 
is alleged in the plaint that the defen- 
dant took material of the value of 
Rs. 12, 674. 7-0 from the plaintiff between 
24th February 1925 and 27th October 
1928. The defendants made payments 
from time to time of the sum of 
Rs. 8,725.9.9 between 9th April 1925 
and 27th February 1929. The plaintiff 
aocordingiy sued for the balance of 
Rs 3,948.13.3 and to their claim they 
added the sum of Rs 1,777-8-0 for inter, 
eat at the rate of 18 per cent per annum. 
The total claim was laid at Rs. 5,726-5.3! 
On 17th August 1928 defendant 1 wrote 
a letter in favour of the plaintiffin which 
he agreed to be bound as a surety for the 
debt of the partnership. 

The suit was contested by defendant 1 
and his two sons, defendants 5 and 6 who 
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by their written defence denied liability 
on the ground that they aro not part- 
ners of the firm which took the mate- 
rials and were not liable. They also 
pleaded limitation of a portion of the 
claim. They further contended in their 
written defence that the interest at the 
rale of 18 per cent per annum was exces- 
sive and unconscionable. Several issues 
were joined in the suit. The Subordi- 
nate Judge after taking evidence came to 
the conclusion that all the defendants 
were partners and were liable as such. 
On the question of limitation he reached 
the conclusion that as the suit wbicli 
was instituted on 5th May 1931 was 
within three years of the last payment 
it was within time and he decreed the 
plaintiff’s claim in full. Against this 
decision defendants 1, 5 and 6 bavo 
taken this appeal to this Court and 
defendant 1 having died during the pen- 
denoy of the appeal the appeal is being 
continued by bis heirs. Several points 
have been argued before us in support of 
the appeal. It is argued in the first place 
that in finding that defendants 1, 5 and 
6 were partners the Subordinate Judge 
has gone against the pleadings as the 
case in the plaint is that defendant 1 
was the sole partner and that all these 
defendants have been made liable be- 
cause the articles were taken through 
them and there is absolutely no evidence 
on the record to show that defendants 5 
and 6 were partners. As against defeu. 
dant 1, it is next contended, the claim 
on the basis of suretyship cannot stand 
for the case of the suretyship was not 
pleaded and even assuming that the 
case of suretyship is made out, the plain, 
tiff cannot get a decree against defen- 
dant 1 on that footing as the plaintiff 
did not got payment from the principal 
debtor and the suretyship was conse. 
quently discharged. It is argued by the 
appellant that the claim includes the 
price of the material after the letter of 
suretyship was given: and it is argued 
further that a good portion of the claim 
was barred by limitation; and lastly it 
is argued that the question of interest 
was not properly dealt with by the Sub- 
ordinate Judge. 

We will take the grounds in the order 
in which we have stated them. In so 
far as ground 1 is concerned which really 
rests on the argument that there is a 
variance between the pleadings and 
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on the question as to who are really the 
partners, our attention has been drawn 
by Mr. Bose, who appears for the appel- 
lant, to para. 1 of the plaint, where it is 
stated that the defendants are a firm of 
contractors and their firm is known 
under the name and style of Pelley Bro- 
thers. It is also stated then that defen- 
dant 1 is the father of defendants 2 to 6 


and they live jointly as members of a 
joint family and the real owner of the 
firm of Pelley Brothers is defendant 1, 
and the sons being capable manage the 
business. It is argued that the Sobordi- 
nate Judge's finding that all the six defen- 
dants were partners of the firm of Pelley 
Brothers is clearly inconsistent with the 
statement made in para. 1 where the 
allegation is that the real owner of the 
firm is defendant 1. It appears, how- 
ever, that when the matter came before 
the Subordinate Judge several issues 
were framed of which issue 4 was to the 
following effect : 

Who are tba proprietors of firm of Pelley 
Brothers? Have defendants 1, 5 and 6 any 
interest in it? If not, are they liable for debts 
due to the plaintiS? 

Upon this issue evidence was directed 
and the issue was deliberately fought out 
in the Court below. In such ciroum- 
stances it would not be right for ns to hold 
that the Subordinate Judge was wrong in 
arriving at the conclusion that all the 
defendants were partners of the firm even 
in view of the case as laid in para. 1 of 
the plaint. In cases of this kind one has 
to bear in mind certain observations of 
their Lordships of the Judicial Committee 
of the Privy Council bearing on the ques- 
tion in 62 0 L J 1 (l). In that case it 


was pointed out by their Lordships that 
pleadings should not be construed too 
inarrowly and therefore in dealing with 
the question whether there has been a 
variance between a plaintiff's pleadings 
and the case alleged at the trial the 
[Court must look not to the mere wotd- 
,ing of the plaint, but to the issues which 
were settled for trial and to the manner 
in which the case was deliberately fought 
out by both the parties in the trial Court. 
Whatever the statement be in para. 1 of 
the plaint it appears clear that the parties 
understood that the real issue was whe- 
ther all the defendants, including the ap- 
pealing defendants, were partners or not. 
In the case before the Judicial Com- 
r'Sac'armal Nathany v. John Carapiet Galstaun, 
1930 P 0 205=124 I C 887=62 0 L J 1 (P C). 


mittee Lord Tomlin pointed out this : 

Their Lordships so far as the first suit is con- 
cerned, see no reason to diSer from the main 
findings of facts of the trial Judge and are of 
opinion that the High Court founded them- 
selves upon too narrow a ground in dismissing 
the suit (or variance. Their Lordships are 
satisfied that notwithstanding the form of the 
plaint the suit was fought by the parties deli- 
berately upon issues substantially as framed by 
the trial Judge and ought upon that footing to 
be determined. 

We do not think therefore that there 
is any substanee in the ground which is 
raised as to the variance of the pleadings 
and proof having regard to the course 
which the trial took after the issues were 
framed. We do not think that there has 
been any prejudice in so far as defend- 
ants 1 to 6 are concerned. The next 
point taken is that there is absolutely no 
evidence to show that defendants 5 and 6 
are partners. We do not think that this 
ground is sustainable seeing that there 
are a few outstanding facts which leave 
no doubt iu our miud that the partner* 
ship consists of the father defendant 1 
and bis five sons. One of snch outstand- 
ing facts is that it is admitted by defen- 
dant!, the father, when he deposed before 
the Commissioner that, he gave a sum of 
about 2^ lacs of rupees iu order to enable 
the sons including the appealing defen- 
dants to start this bnsiness. We are 
asked having regard to the evidence 
given before the Commissioner that he 
was giving the sum to the other defeu- 
dants, namely defendants 2, 3 and 4 for 
starting this business. But as has been 
pointed out by the Subordinate Judge 
that the right construction to be put 
upon the evidence of defendant 1 given 
before the Commissioner is to hold that 
be was giving it to all his sons, for it is 
not likely that he should invest a sum of 
2l lacs of rupees depriving bis two 
younger sons from the benefit of the 
partnerships. This also appears to be 
the case from certain correspondence 
which has been referred to by the Subordi- 
nate Judge — certain letters and postcards 
Ex. 5 and 5 (a). There defendant 1 was 
writing to the other plaintiff Satis Nundy 
for taking time to adjust the accounts.^ 

This is only consistent with the wr- 
cumstance that defendant 1 was a partner. 
An attempt was made therefore both in 
this Court as also in the Court below, to 
show that neither Ex. 5 nor Ex. 0 u; 
contains the genuine signature of defen- 
dant 1 and this attempt failed before tue 
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Subordinate Judge who had no 
in rejeoting this contention. He held 
that the signatures on these two 
were genuine. The two letters Ex. o 
and Es. 5 (a) ate to be found printed at 
pp. 32 and 33 of the second part of the 
paper book. It is true that defendant 1 
has giveo a deoial to these sigoatures but 
the Subordinate Judge is of opinion that 
the evidence of defendant 1 is of a shift- 
ing and prevaricating kind, and that he 
was unable to plaoe any reliance on it 
after a careful perusal of it, and it 
seems to us that the whole object of de- 
fendant 1 was. to shield defendants 2, 3 
and 4 and to make it didicult for the 
plaintiff to realize his money. We are 
in entire agreement with the Subordinate 
Judge after having gone into the entire 
evidence on this point. With regard to 
the ground about the liability on the 
basis of suretyship it is not necessary to 
come to any conclusion in view of our 
dndiog that defendant I's liability as 
partner has been established to our satis- 
faction. The real question on which we 
have beard the respondent and thought 
that the case calls for a reply was the 
plea of limitation. It appears from the 
finding of the Subordinate Judge on this 
question of limitation that the issue of 
limitation was not urged or made out by 
evidence. 

It appears that the Subordinate 
Judge negatived the plea of limita- 
tion on the ground, as be puts it, that 
the suit was instituted on the 22od 
Baishakh 1338 6. S. corresponding to 
fith May 1931 and that the claim was 
-within time because the date of the last 
itransaobion was Kartick 1335 B. S. This 
ifinding of the Subordinate Judge would 
undoubtedly be justified if the case was 
treated as one of mutual open and run- 
ning accounts within the meaning of 
Art. 85 of the Schedules to the Limita- 
tion Act. Having regard to the evidence 
which has been.given in this case it can- 
not be said that the transaction in this 
:ease disclosed the case of mutual open 
land current account where there has been 
(reciprocal demands. The present case 
:appeara to be one in which goods were 
purchased and payments made in dis- 
charge of the price of the said goods. 
The true test in oases of open and mutual 
accounts has been discussed in a very 
elaborate judgment of Sir George Rankin 
0. J., (os he then was) in the case of 52 
1986 C/49 & so 
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C L J 314 (2). After an exhaustive re- 
view of the authorities Sir George Rankin 
summarizes his conclusion as follows: 

There cac I think be no doubt that the re- 
quirement of reciprocal demands involves, as 
all the Indian cases have decided following 
Holloway, Ag. C. J. transactions on each side 
creating independent obligations on the other 
and not merely transactions which create obli- 
gations on one side. Those on the other being 
merely complete or partial discharges of such 
obligations. 

The present case is really a case where 
there are obligations on one side, those on 
the other side being merely partial dis- 
charges of the obligation. The goods 
were purchased and were paid for. In 
this view it appears that Mr. Sarat 
Chandra Roy Ohoudhury who appears 
for the respondent does not contest the 
argument of the appellants that Art. 85 
does not apply to this case but concedes 
that the real article applicable to the 
present case is Art. 52 for the price of 
the goods, and that the suit is to be in- 
stituted within three years from when 
the goods were delivered. It appears 
from the evidence that some of the goods 
the prices for which were sued for were 
delivered beyond three years of the date 
of the institution of the present suit, 
that is beyond three years of 5th May 
1931, and we are told that it will be 
possible from an examination of the ac- 
counts to arrive at a figure which will 
show the amount that is barred by limi- 
tation. But it was not possible, having 
regard to the state of account books the 
only material available to the Court, for 
the learned Advocates on either side to 
arrive at a very definite figure. In these 
circumstances .we have no other alterna- 
tive but to hold that this ground cannot 
be sustained and this contention cannot 
be given effect to, having regard to the 
paucity of material on the record of this 
case. The defeudants-appellauts are to 
blame in this matter and to some extent. 
It is true that the plea of limitation can 
be urged at any stage having regard to 
S. 3, Limitation Act, but when a party 
does take the appropriate defence but 
does not put before the Court materials 
to sustain that defence it becomes diffi. 
cult for the Court sitting in appeal to 

2. The Tea Financing Syndicate Ltd. v. Ohnndci 
Kamal Bes Barua, 1981 Cal 859=133 I 0 
801=53 Oil 619=34 OWN 1175=62 C L J 
dll. 
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give effect to the defence contention. 
Before the Snb.Jadge the point of limi- 
tation was faintly urged, for the learned 
Judge remarks: “issues 2 and 3 were not 
urged or made out by evidence.” It 
seems to us that the trial Judge must have 
felt the same difficulty which we have 
felt, viz., paucity of materials to sustain 
the defence. On. these grounds we must 
regret the contention of the appellant on 
the question of limitation. In this view 
the ground which is based on the plea of 
limitation must also fail. 

Having regard to the circumstance 
that the Subordinate Judge seems from 
his very brief 6nding on limitation to 
have applied a wrong article of the sche- 
dules to the Indian Limitation Act to the 
present case we are of opinion that that 
circumstance really bears on the question 
of costs. The defendants had fair rea- 
sons for preferring this appeal. In these 
circumstances we dismiss this appeal, but 
we do not allow any costs to the plain- 
tiflfs-respondents either in this Court or 
in the Court below. We affirm the 
decree of the Subordinate Judge except 
with regard to costs. 

Patterson, J.— I agree. 

v.B./r.K. Appeal disviissed. 
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Gdha and Bartley, JJ. 

Sripati Chandra De and others — Plain- 
tiffs — Appellants. 

V. 


Kailash Chandra Jana — Defendant — 
Bespondent. 

Letters Patent Appeal No. 39 of 1935, 
Decided on l9bh March 1936, against 
judgment of E. C. Mitter, J., D/- lOth 
July 1935, reported as 1936 Cal 331. 

(«) Bengal Tenancy Act (1885), S. 30 and 
Amending Act 4 of 1928- Amending Act i» 
not retrospective in operation — Tenancy 
created before amendment and not holding 
— S. 30 and Amending Act cannot be com- 
bined io a# to give landlord right to «ue lor 
enhancement of rent. 

In the case of tenancy consisting entirely of 
undivided shares in parcels of lands or partly 
of entire parcels of lands and partly of un- 
divided share in parcels of lands, 8.30 cannot 
be combined with the definition of holding as 
now amended so as to give the landlord the 
right to sue for enhancement of rent in respect 
of the tenancy created before Act 4 of 1928 
came into force. The Amending Act cannot to 
g?v“a retrc • ootive efiect. [P 380 0 2; P 387 0 1) 
(hi Interpretation of Statutes — Retrospec- 
tive effect- Statute taking away or imposing 


vested rights under existing law cannot have 
retrospective effect. 

Every statute which takes away or imposea 
vested rights acquired under existing laws 
creates new obligation or imposes new duties 
or attaches new disabilities must to presumed, 
out of respect for the legislature not to have 
retrospective operation. [P 387 C 1] 

Sarat Chandra Jana and Saroj Kumar 
Maiti — for Appellants. 

Satindra Nath Alukherjee and Amiya 
Prosad Moitra — for Bespoudeut. 

Judgment. — The plaiutiffs iu the suit 
Id which this appeal under S. 15, Letters 
Patent, directed against a decision of our 
learned brother B. C. Mitter, J., has 
arisen, claimed enhancement of rent 
under S. 30 (b), Ben. Ten. Act, in addi- 
tion to the claim for rent with cesses, 
and the question for cousideratiou now 
before us relates to the right of the plain- 
tiffs to claim eubaucement in the mauner 
meotiooed in their plaint. The teuanoy 
in question comprised 13 parcels of laud 
and fraction of three other parcels : and 
it was not therefore a holding under the 
Bengal Tenancy Act, before tbedeBnition 
of holding was amended by the Bengal 
Tenancy Amendment Act 4 of 1928. The 
defence of the tenant defendant in the 
suit was that the defiuitiou of holdiug as- 
amended in the year 1928 bad no retros- 
pective effect, and as such the plaintiffs 
as landlords had no right to apply for 
eDhancemeut of rent under S. 30 (b), 
Beu. Ten. Act. 

The Court of first instance came to the- 
conclusion that no vested right of the- 
defendant was affected by the amend- 
ment of the definition of holding ; ths 
defendant was an occupancy raiyat under 
the old law, and he was so now. Aooord- 
ing to the Munsif, there was a technical 
flaw to the eahaDcemeut of his root 
under S. 30, because of something in the 
nature of a defect or otherwise in the 
definition of the word holding under the 
old law, and that has now been removed. 
On appeal, the Court of appeal below 
differed from the view taken by the Munsif 
as mentioned above; and the Subordinate 
Jndge in the lower appellate Court, held 
that the holding in question was nob a 
holding within the meaning of the old 
Bengal Tenancy Act, and as such S. 30 (bj 
had no application. The change m the 
definition of holding could not legally 
take away a vested right in the absence 
of any clear provision in the statute. It 
was accordingly held by the lower appe - 



J936 Sripaii Chandra v. 

late Court, that the rent of the holding 
in question could not be enhanced under 
S. 30 (b), Ben. Ten. Act. On aecond 
appeal to this Court Mitter» J. affirmed 
the view taken by the Subordinate Judge 
in the Court of appeal below. 

Aa it has been pointed by the learned 
Judge Hitter, J. in hia judgment, there 
can be no doubt that if the auit had been 
decided before the amendment of the 
definition of holding by Act 4 of 1928, 
the plaintiff's claim for enhancement on 
the grounds mentioned in S. 30 (b) wonld 
have failed, on the ground that the 
tenancy in question is not a holding as de- 
fined in the Bengal Tenancy Act. The 
learned Judge has rightly observed, and 
the position cannot be controverted, that 
the decisions of this Court on the point 
are uniform since the year 1898, that a 
tenancy of the description with which we 
are concerned in the case before us, 
could not be treated as a holding, so as 
to attract the provisions contained in 
S. 30, Ben. Ten. Act, before the amend- 
ment of the year 1928. The tenant in 
the position of the defendant in the case 
before us, enjoyed immunity from action 
for enhancement of rent till the ameud- 
ment of the definition of holding in the 
year 1926, and as mentioned by Hitter, 
!J. the question for consideration in the 
case reduced itself to the simple proposi- 
tion as to whether S. SO, Ben. Ten. Act 
could be combined with the definition of 
bolding as now amended, so as to give 
the landlord the right to sue for enhance- 
ment of rent iu respect of a tenancy 
created before Act 4 of 1928 came into 
force. The question has, in our judg- 
ment, to be answered ib the negative, 
for the reason given by the learned Judge, 
namely that the effect of the amendment 
was to take away an immunity from 
enhancement enjoyed by the tenant up 
to February 1929, when Act 4 of 1928 
came into operation, and the provision of 
the amending Act of 1928 dealing with 
vested rights could not be given retroa 
peotive effect. There can be no contro- 
versy as regards the position that every 
statute which takes away or imposes 
vested rights acquired under existing 
laws, creates new obligation or imposes 
new duties or attaches new disabilities 
most be presumed, out of respect for the 
Legislature, not to have retrospective 
operation. The creation of a new right 
in one class of persons is generally atten. 
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ded with imposition of new obligations 
on, or the interference with vested rights 
of other classes. .A law therefore creat- 
ing a new right was generally subject to 
the rule against retrospective operation. 
The addition made to the definition of 
holding by the amending Act of 1928 
indicates clearly that the immunity from 
enhancement under S. 30, Ben. Ten. Act, 
enjoyed by tenants in respect of tenan- 
cies comprising undivided shares of par- 
cels of land was taken away, thus inter- 
fering with vested rights of tenants and 
creating new rights in the landlord so far 
as the operation of S. 30, Ben. Ten. Act, 
was concerned, in the matter of enhance- 
ment of rent, under certain circumstan- 
ces, and the amendment could not have 
retrospective effect. 

The contention raised in support of the 
appeal before ns, that the definition of 
the word holding in the amending Act of 
1928 was merely explanatory, does not 
bear serious examination, seeing that the 
decisions of this Court are uniform on the 
question that a prayer for enhancement of 
rent under S. 30, Ben. Ten. Act, was not 
maintainable in the case of a tenancy 
consisting entirely of undivided shares in 
parcels of land or partly of entire parcels 
of land and partly of undivided shares in 
parcels of land, as iu the case before us. 
The previous law as explained by this 
Court was changed by the amendment 
made in the amending Act of 1928, by 
adding words to the definition of the 
word holding. There can also be no ques- 
tion that the amendment of the defini- 
tion of holding affected vested rights of 
tenants, and conferred rights on the 
landlords, which did not exist before the 
amending Act of 1928 came into opera- 
tion, and as such was a substantive pro- 
vision removinga disability so far as land- 
lords were concerned, and removing im- 
munity so far as tenants were concerned, 
in the matter of enhancement of rent as 
contemplated by S. 30. Ben. Ten. Act ; 
and in no way could the amendment in- 
troduced in the year 1928 be said to be a 
part of the law of procedure having re- 
trospective effect. There was nothing 
contained in the amending Act of 19-8 
which gave the definition of holding s 
retrospective operation. In the above 
view of the case before us the appeal is 
dismissed with costs. 

v.B./r.k. Appeal dismhsed . 
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R. C. Hitter, J. 

Gajendra Nath Mandal — Petitioner. 

V. 

Kunja Behari Mistri and others — 
Opposite Parties. 

Civil Rule No. 780 of 1935, Decided on 
10th January 1936, from order of Hunsif, 
3rd Court, Tamaluk, D/- 4th Hay 1935. 

(a) Bengal Tenancy Act (8 of 1885), S. 26-F 
— S. S, Limilalion Act, does not apply la 
application under S. 26'F. 

Section 5, Limitation Act» has not been eX' 
tended to applications made under S- 26*F. 

[P 883 C 2] 

(b) Bengal Tenancy Act (8 of 186S), S. 26-F 

Application must be made within two 

months of notice — M/here some co*sbarer 
landlord not served with notice, he can ap- 
ply within reasonable time. 

An application for pre-emption based on 
S. 26-F must be made within two months, but 
where all the co-sharer landlords have not been 
served with notice under Ss. 26-C or 26-E, 
there is no time limit prescribed so far as the 
landlord not served with the notices and they 
can file the application within a reasonable 
time of the transfer: 1932 Cal 289 and 1934 
Cal 662. Ref. [P 889 C 1. 2] 

(c) BengalTenancy Act(8 of 1885), Ss. 4(a), 
26'F and iSS^AppHcation for addition of 
co-sharer landlord left out must be made 
within period prescribed by Ss. 4 (a) and 
26-F^S. 22, Limitation Act, does not apply. 

Where some of the co-sharers landlords file 
the application for pre-emption, an application 
for addition of some of their co-sharers land- 
lords as opposite parties must be made within 
two periods prescribed by S. 4 (a); and S. 22, 
Limitation Act does not apply to such an appli- 
cation: 1936 Cal 231, Foil.; 1934 Cal 187, 
Disting. [P 890 C 1, 2] 

Saroj Kumar Maity — for Petitioner. 

Narendra Ktukna BosOt Durgadas Boy 
and Bishnupada Mukherjee — for Opposite 
Parties. 

Order. — This Rule is directed against 
the order of the learned Munsiff of 
Tamluk, Third Court, by which the appli- 
cation for pre-emption made by the 
petitioner before me, Gajendra Nath 
Mandal, under S. 26-F, Ben. Ten. Act, 
has been dismissed. Opposite Party 14i 
Promotha Nath Dass, who is the tenant 
of an occupancy holding, sold 8 acres of 
land out of his bolding to opposite party 
1, Kunja Bebary Mistry, by a registered 
conveyance dated lOtb October 1933. 
Gajendra Nath Mondal ia the patnidar 
under one Lilabati Debi, who has 6 annas 
odd abaro in the zemindari, and her co- 
sharera are the opposite parties 1 to 5, 
6 (a) to 6 (f), 7 (a) to 7 (c), 8 (a) to 8 (e) 
and 9 to 13. Promotha Nath Dass held 


dar and under opposite parties 1 to 5, 
9 to 13 and under Bankubehary Chatter- 
jee, Sankhu Bebary Ghatterjee and Nat- 
bar Ghatterjee, the predecessors in inter- 
est of opposite parties 6 (a) to 6 (f), 7 (a) 
to 7 (c) and 8 (a) to 8 (e) respectively. 
Natabar had died on 31st August 1933, 
i. e. before the transfer, and Banku. 
bebary and Sankha Bebary, on 28th 
Harch 1934 and 27tb July 1934, respec- 
tively, i. e. after the transfer. In the 
notice of the transfer the names of the 
landlords were stated to be the peti- 
tioners, the opposite parties 1 to 5, 9 to 
13 and Natbar, Benkubebary and Sankba. 
bebary. Natbar was dead some time 
before the transfer but still he and not 
his heirs, the opposite parties 8 (a) to 
8 (e), were named as one of the landlords 
in the notice of transfer. 

The notice of transfer was served on 
the petitioners on 26tb December 1934 
and he made the application for pre- 
emptioQ on 21st January 1935. In his 
application he meutioned the names of 
opposite parties 1 to 5, 9 to 13, Banku- 
bebary, Sankha Bebary and Natbar, as 
his co-sharer landlords. The heirs of the 
last mentioned three persons were not 
made parties, the petitioners apparently 
proceeding on the assumption that they 
were still alive. In fact he has made a 
statement on oath, that he being a patni- 
dar under one of their co-sharers, he did 
not know of their death at the time 
when he filed his application for pre- 
emption, but was for the first time put on 
enquiry by the objection raised by the 
opposite party 1 on 23rd March 1935. 
He states that -being pub on enquiry he 
came hurriedly to Calcutta, went to the 
residence of the said three persons and 
came to know by proper verification early 
in April 1934 that the said three persons 
had died on the dates mentioned above 
and that their heirs were the opposite 
parties 6 (a) to 6 (f), 7 (a) to 7 (c) and 
8 (a) to 8 (e). These statements of his 
remain practically uncontradicbed, but 
I do nob consider them material as S. 5, 
Limitation Act, has not been extended to 
applications made under S. 26-F. 
first filed two applications for subsbitu- 
tionand later on, being advised that as 

the said three persons had died before 
he filed bis application for pre-emptioa, 
be made an application for adding ® 
heirs of the said three persons as parties 



1936 

to bis applicafcioD for pre-emption. This 
application for addition of parties was 
made on 27th April 1935. It has been 
rejected by the learned Mansiffi who 
after rejecting it has held that the appn« 
cation for pre-emption is defectively con- 
stituted as all the landlords are not 
parties and he has dismissed it. 

The question therefore is whether the 
Munsiff was right in throwing away the 
petitioner’s application for addition of 
parties, for if that action of the Munsiff 
is right, his order dismissing the appli- 
cation for pre emption is manifestly 
right. Before I deal with the said ques- 
tion, I should point out that on the state 
of the record it may be held that Banhu- 
bebary and Sankha Behary bad died be- 
fore the service of the notice of transfer. 
The position then is this that no notice 
of transfer was served on Bankubehary 
Sankbabehary and Natabar, the persons 
named in the notice of transfer as some 
of the oosharer landlords, nor on their 
legal representatives. 

In my judgment the rule ought to be 
discharged, though I do not agree with 
the extreme contention of the opposite 
party No. 1 which I will notice here- 
after. An application for pre-emption 
based on S. 26.F must be made within 
two months of the service of notice 
issued under S. 26-0 or S. 26.E. The 
service spoken of here must necessarily 
mean the service on the persons filing the 
application for pre-emption. The case 
where there is one immediate landlord 
of the holding does not present any 
difficulty. But there may, as there 
usually are, be many such landlords. In 
those classes, of oases it the notice issued 
under S. 26-G or S. 26-B has been served 
on all and all file the application for pre- 
emption, the case also does not present 
any difficulty. Both these oases are 
governed by the terms of the statute. 
The third type is where all the cosharer 
landlords have not been served with such 
a notice. All the oosharer landlords may 
file the application for pre-emption, i. e., 
some who have been served with the 
said notice and the rest not served. In 
this case there is a hiatus in S. 26.F and 
it has been held that there is no time 
limit prescribed in the statute so far as 
the landlords not served with such notice 
are concerned. They can file the ap- 
plication within a reasonable time of the 


transfer ; 35 C W N 688 (l), 38 C W N 
634 (2). The fourth case is where all the 
landlords have been served with such a 
notice and some of them only file the ap- 
plication for pre-emption, and the fifth 
case is where only some of the oosharer 
landlords have been served with such 
notice, and the rest have not bean served, 
and the cosharer landlords filing the ap- 
plication for pre-emption are those on 
whom such notice has been served. The 
case before me is that of the fifth class. 

These are the typical oases, but other 
oases may be contemplated, but they 
would really be a combination of the fifth 
type with the third type which I have 
mentioned above ; that is where some of 
the cosharers, some served with such a 
notice and some not so served, and not 
all the oosharers landlords file the ap. 
plication for pre-emption. To provide 
for these cases where some of the oo- 
sharer landlords file the application for 
pre-emption the legislature has enacted 
8. 188 and S. 26-F, sub-s. 4 Ols. (a) and 
(b). These cases would be of the fourth 
and the fifth types, ora combination of 
the fifth type with the third type as in- 
dicated above. The first requisite is that 
the remaining oosharer landlords must 
be made opposite parties in the applica- 
tion for pre-emption filed by some of the 
cosharer landlords in the manner pro- 
vided in sub-ss. 1 and 2, S. 148.A ; that 
is to say all the remaining cosharer land- 
lords must be made opposite parties, and 
on the application being admitted a sum- 
mons or notice in the prescribed form 
calling upon the said cosharer opposite 
parties to join as co-applicants must be 
issued and served. The second requisite 
is that the co-sharer landlords who file 
the application for pre-emption are to 
give an opportunity to the cosharer land- 
lords opposite parties of joining in the 
application for pre-emption, that is, of 
becoming co-applicants. 

In S. 188 the legislature uses the word 
and “ and are given, etc.” Sub-s. 4 (a) 
8. 26.F prescribes the time limit within 
which a cosharer landlord opposite party 
has to make the application for being 
transferred as co-applicant. In all the 

1. Suryya Kumar Mltra v. Munahi Noabali 

1932 Cal 289=136 1 0 871 = 86 0 W N 6S8 

=59 Cal 16. 

2. Baikantha Chandra v. Samsul Huq, 1934 

Cal 662 = 162 I 0 279 = 38 0 W N 634 = 

61 Gal 870. 
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jaforesaid three cases, which I have men- 
'tioned above, where some of the cosharer 
landlords file the application for pre-emp- 
tion, it would seem to follow that the ap- 
iplication of the co-sharer landlords, who 
have filed the application for pre-emption, 
ifor addition of his co-sharer landlords as 
opposite parties must be made within 
the two periods of time mentioned in 
sub-s. 4 (a), S. 26-F. The Question whe- 
ther a co-sharer landlord opposite party 
can apply for pre-emption as a co-appli. 
cant, when he gets through Court notice 
of the applicatiomfor pre-emption after a 
month of its filing, whether he is made a 
party in the original application for pre- 
emption or added as a party within a 
month from the date when it is filed 
need not be considered in this case, as 
on the dates given above the application 
for addition of parties, as also the ap. 
plication for substitution in the case be- 
fore me, were filed much later than one 
month of the filing of the application for 
pre-emption. That question will have to 
be considered when a proper case arises 
and it may be that the question as to 
whether a Court will or can relieve a party 
whose rights have been prejudiced by an 
act of the Court itself will have to be 
carefully considered in such a case. 

The view which I have taken in this 
case, that the application of the petitioner 
for addition of some of his cosharers as 
opposite parties was not entertainable at 
the time it was made, accords with the 
view of my learned brother Lodge, J., in 
the case of 39 C W N 1178 (3), which 
decision I follow. It now remains for 
me to notice the extreme contention of 
the opposite party No. 1. The learned 
Advocate appearing for him contends 
that all landlords are necessary parties 
to an application for pre-emption. There 
I agree with him. He farther says that 
if some of the cosharer landlords are left 
out in the original application for pre- 
emption the application for pre-emption 
becomes a good application only when 
the co-sharer landlords so left out are 
added as parties. There also I agree with 
him. His third point is that S. 22, Lim. 
Act, applies to the addition of necessary 
parties and as landlords necessary parties 
to an application for pre-emption that 
section furnishes the answer as to when 

3 Mabammad Garib Hossetn v. Sm. Haliman* 
neeea Bibi, 1936 Cal 231 = 68 Cal 102 = 39 
C WN1178. 


a cosbarer landlord originally left and 
can be added as a party. To substan- 
tiate it he cites before me the case of 
38 C W N 409 (4). That case lays down 
the proposition that S. 22, Lim. Act, 
does not apply to the addition as defend- 
ants of proper parties, who are not neces- 
sary parties. Having regard to the pro- 
visions of S. 22, Lim. Act, and the facts 
of that case, and observations of my 
learned brother Mitter, J., at p. 413, left 
hand column, the words “necessary par- 
ties" have been used in the judgment to 
mean parties against whom relief has 
been claimed by the plaintiff. Inasmuch 
as in an application for pre-emption filed 
by a cosharer landlord no relief can be 
claimed against his cosbarer landlord, I 
hold that the contention of the opposite 
party No. 1, that the defect of parties 
occurring by reason of the cosbarer land-: 
lords being left out in the application fori 
pre-emption must be cured within two! 
months of the date of the service of the 
notice issued under S. 26-C or S. 26-E on 
the cosbarer landlord who bad filed the 
application for pre-emption, is not sound' 
and I overrule it. The result is that forj 
the reasons given above I discharge this 
rule with costs ; hearing-fee one gold 
mohur, in favour of opposite party No. 1. 
v.B./r.K. Rule discharged. 

4. Secj. of State Dhirendra Neth R 07 . 

1934 Cal 187=151 I 0 1076=38 0 W N 409 

=59 0 L J 995. 
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R. 0, Mitter, J* 

Kuutm Kumari Devi — Decree-holder 
— Petitioner. 

V. 


Gayanath Pramanik — Judgment- 
debtor and Opposite Parties. 


Civil Rule No. 369 of 1935, Decided on 
28th August 1935, from order of Mansifi 
1st Court, Manikganj, D/- 25th February 
1935. 

Execution —Rateable distribution — Case 
not falling under S. 73, Civil P. C.— Court 
cen distribute pro rate. 


Where the patties are not entitled to cleim 
ateeble distribution under S. 73, Civil P.O., 
y reason ol the fact that none has applied for 
xecution before the date of receipt of assets, 
0 the Court having the custody of the assets, 
ut all the same have made attachments, the 
ttachment does not create any lien in favour 
f any of them, and the Court holding the 
ssets can divide the same amongst all of them 
iro rata ; 1917 Cal 13, Btl. on. [P 391 0 9] 


1936 Kusum Komabi t. Gayanath pb 

Bankivi Ch. Muherjee, JitendraMohan 
Banerjee and Nirmal Kumar Sen for 

Petitioner. . , , 

Order.— This Eule is on behalf ^ one 
of the creditors of opposite party No. 1. 
The other creditors of the said opposite 
party No. 1 are opposite parties Nos. f 
3 and 4. The opposite party No. ^ is 
however a secured creditor and the rule 
is not against her. The question raised 
in this rule is a question relating to 
rateable distribution not under the pro- 
visions of S. 73. Civil P. 0.. but on 
general principles of the surplus sale 
proceeds of a holding, which belonged to 
opposite party No. 1, but has been sold 
in execution of a cent decree obtained by 
the landlord against him. The holding 
was sold by the Munsif, Ist Court, 
Sdanikganj, on 24th September 1934, for 
a sum of Bs. 350. The whole of the 
purchase money was in Court on or before 
14th November 1934. The claim under 
the rent decree was only Bs. 48 odd and 
after the satisfaction of that decree 
there remained a balance of Bs. 302 odd. 
Opposite party No. 2 had obtained a 
mortgage decree against the opposite 
party No. 1 for Bs. 202.13*2, the 
subject of the mortgage being the hold, 
ing which was sold on 21th September 
1934. She laid a claim to the surplus 
eale.proceeds, and by order No. 15 the 
learned Munsif, First Court, Manikganj. 
has allowed opposite party No. 2 to 
withdraw the sum of Bs. 202 odd out of 
the surplus sale.proceeds. That order has 
not been challenged in this rule and can. 
not be challenged. After the claim of 
opposite party No. 2 to the surplus sale, 
proceeds had been allowed by order No. 
15, a sum of about Bs. 100 was still left 
and the scramble to get this surplus was 
between the petitioner, opposite party 
No. 8 and the opposite party No. 4. On 
I9th November 1934 the opposite party 
No. 3 applied to attach this surplus sale- 
proceeds. The application was made in 
the 1st Munsif’s Court at Manikganj. 
The claim under bisdeoreeis Bs. 52-12.6. 

On the same day opposite party No. 4 
who had a decree against opposite party 
No. 1 for the sum of Bs. 43 odd had the 
flurplns sale-proceeds attached through 
the Munsif, 2nd Court, Manikganj, On 
24th November 1934 the petitioner who 
had obtained a decree against opposite 
party No. 1 for a large amount caused the 
attachment of the surplus sale.prooeeds 
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to be effected through the Munsif, 2nd 
Court, Manikganj. From the dates whicb 
I have mentioned above, the petitioner 
and the opposite party No. 4 did not 
make any application for execution to 
the Court which held the money. Besides, 
all the attachments were issued after 
the date of the receipt of the assets by 
the first Court of the Munsif at Manik- 
ganj. Opposite party No. 3 however made 
the application for execution there. But 
his application was also after the date 
of receipt of the assets. On these facts, 
there cannot be doubt that none of the 
parties, namely petitioner and opposite 
parties Nos. 3 and 4 are entitled to claim 
rateable distribution on the basis of S. 73, 
Civil P. C. The position, therefore, is 
this that the surplus sale-proceeds which 
amounted to about Es. 100 was in the 
custody of Ist Munsif of Manikganj. The 
attachments had been made at the in. 
stance of three sets of creditors. These 
attachments did not create any lien in 
favour of any of them and therefore their! 
rights cannot be detained by priority of 
attachment. Having regard to this fact 
according to the principle laid down in 
the case of 44 Cal 1072 (l). I hold that 
each of these three sets of creditors 
namely petitioner and opposite parties 
Nos. 3 and 4, must get the surplus sale 
proceeds divided amongst them pro rata, 
that is in proportion to their decrees. 

The proper from of the order for the 
Munsif, 1st Court, Manikgauj, to pass 
would have been to retain the portion 
which fell to the share of opposite party 
No. 3 pro rata for payment to him, and 
to send the Munsif, Qnd Court, Manik- 
gauj, the amounts which would fall due 
to the share of the petitioner and the 
opposite party No. 4 pro rata, i. e., 
according to the principle which I have 
indicated above. But having regard to 
the fact that the amouat involved is very 
small, I do not make this further order 
because it would involve the parties in 
more costs at the time of the withdrawal 
of the amount from the Court of the 2Dd 
MuDsif, and therefore with the consent 
of opposite party No. 4 and the peti- 
tioner I direct that the money which 
would fall to the respective shares of the 
opposite party No. 4 and the petitioner 
should be paid by the Munsif, Ist Court, 

l. Thakutdas Motllal v. Joseph Iskoader, 1917 
Cal 18=41 I 0 616=31 OWN 887= 35 
0 L J 595=44 Oal 1072. 
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MaDikganj. The opposite party No. 3 
would of course get the money that falls 
to his share from the 1st Munsif's Court. 
The rule is accordingly made absolute. 
The order of the learned Munsif, No. 16, 
is modided in the way indicated above. 
There will be no order for costs in 
favour of or against any of the parties. 

V.B./r.K. Buie made absolute. 

A. 1. R. 1936 Calcutta 392 

D. N. Mitter and Patterson, JJ. 

Badharani Dassya and others — Plain- 
tiffs — Appellants. 

V. 

Brindarani Dassya — Defendant and 
others — Respondents. 

Appeal No. 140 of 1932, Decided on 
17th January 1936, from original decree 
of Sub-Judge, 5tb Court, Dacca, D/- 20th 
April 1932. 

(ft) Hindu Law — Widow— Widow’s estate— 
Widow, mother or daughter represents last 
male owner in estate fully. 

A Hindu widow or a Hindu daughter or a 
Hindu mother represents the last male owner 
of an estate fully, for some purposes and it 
would not bo right to describe her right as a 
light of enjoying her husband's estate now that 
her rights are properly understood. It was so 
in 1877 : 6 Cal 776 (PC), Be/. tP 395 0 2] 

(b) Hindu Law— Widow— -Surrender reser* 
ving Mosbahara in substance in nature of 
maintenance allowance— Surrender is not 
invalid. 

Where a limited owner, be sbe a Hindu 
widow, or a Hindu daughter, surrenders her 
interest in the property in favour of the next 
reversioner, reserving a small monthly allow* 
BDCe (moshahara), which in substance is in the 
nature of a maintenance allowance, the sorren* 
der is not invalid and can be upheld as a sur* 
render : 1921 P C 107 and 1919 PC 75, Ref. 

[P 396 C 1] 

(c) Hindu Law— Widow — Surrendar in 
favour of one reversioner as karta of others 
^Surrender is valid. 

A surrender by a Hindu widow, Hindu mother 
or a Hindu daughter in order to be eSective 
must be in favour of all the reversioners for the 
time being at the time of the execution of the 
document. But where the surrender in effect 
is a surrender in favour of all the reversioners, 
as where the document is executed in favour of 
one of the reversioners as karta and that person 
is the de facto and de jure manager of the estate 
held by the reversioner and the intention to 
transfer in favour of all is apparent, the mere 
fact of the document being in favour of the one 
would not detract from the transaction being a 
valid surrender : 1918 PO 196 and 1985 Cal 689, 

[P 896 G 2; P 397 0 1] 

(d) Hindu Law — Family arrangamenl— 
Settlement of doubtful claim U sufficient 
consideration. 


The settlement of doubtful ri(;bt is a suffi- 
cient consideration to support a family arrange- 
ment. [P 398 0 U 

Atul Chandra Gupta and Prokash 
Chandra Pakrashi — for Appellants. 

Brojolal Chakravarty, Bajendra Chan- 
dra Guha and Prafiilla K. Guha — for 
Respondents. 


D. N. Mitter, J. — This is an appeal* 
against the decree of the Subordinate 
Judge of Dacca dated 20tb April 1932 by 
which be dismissed the plaintiffs’ suit for 
recovery of possession of about 16 gds. 
share of the estate of one Madhu Sudan 
Das, a wealthy banker and zemindar of 
the district of Dacca. The claim of the 
plaintiffs, who are appellants before us,, 
turns on the legal effect of a document 
which was executed so far back as in the 
year 1877. In order to understand th€>- 
guestioDS raised by this appeal on bebalt 
of the plaintiffs it is necessary to state a 
few circumstances which led to the exe- 
cution of this document dated 29th- 
September 1877 by Shyampeari Dassya 
in favour of Mobini Moban Das, the eldest 
son of the said Madbusudan Das. Tbe- 
relationsbip of the parties are shown in 
the following genealogical tree which is- 
admitted by both parties. 

(See page 393) 

It appears from the said tree that 
Madhu Sudan Das died leaving him sur- 
viving five sons Mohini Mohan, Radbika 
Mohan, Lai Mohan, Kshetra Mohan, and 
Sashi Moban, and his wife Shyam Peary. 
One of the sons Sashi Mohan, died a few 
months after the death of Madhu Sudan 
Das on 1st October 1865, and under the 
Dayabbaga system of the Hindu Law Sashi- 
Mohan’s l/6th share, which corresponde- 
to 3 as. 4 gds. share in the estate of 
Madhu Sudan Das, devolved on his mother 
Shyampeari. It appears that a will wae 
executed by Madhu Sudan on 24tb. 
November 1855, several years before hie 
death which happened on 12th April 
1865. That will is to be fonnd printed 
at p. 1 of the second part of the paper 
book and has been marked as Ex. B in. 
the suit. It is not necessary to refer to 
all the terms of the said will beyond- 
stating that there is a provision in the 
said will by which the power of manage- 
ment of the estate left by Madhu Sudan- 
after Madhu Sudan’s death was given tn 
the eldest son Mohini Mohan. 
according to the power given to bi^m by 
the will was managing the propertiea. 
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MADHUSUDHAN DAS = Shyam Peary 
(D. 12-4-1865) I (D. 16-11-1918) 


I" I 

Mohini Mohan Railhika Mohan 
(D. December 1896) ID. 2C-6-1878) 


Lai Mohan 
(D. 1886) 
leaving a widow 


Ksbetra Mohan 
ID. 1898) 


Sash) Mohan 
(D. MO-1865) 




Widow Govinda Priyamoyee 
Rani (D. 1920) (D. December 1902) 


Krishna Preyashi Brindrani 

ID 22-5-1930) (Defendant 1) 

I I 

Sons Sons 

Plaintiff— Defendants 2-6 Plaintiff— Defendants 712 


Radharani 
(Plaintifi 1) 


Matilal Dis = Brojomohinl 
(D. 24*10-26) I iPlaintiff 2) 

Ajit Kuxnar Das, (minor) 
(Plaintiff 3) 


mentioned in the schedule as forming 
part of the estate of Hadho Sudan and 
other properties mentioned in the sche- 
dule. The next event which requires 
mention is the execution of the Niban- 
dban Patra on 7th December 1875, bet- 
ween the sons of Madhu Sudan except 
Sashi Mohan who had died in the mean- 
time. See Ex. E printed at p. 11 of the 
second part of the paper book. In this 
Nibandhan patra it was stated that they 
were owners in equal shares of all the 
properties the moveable and immovable 
which stood in -the name of their father 
Madhu Sudan as also of the money lend- 
ing and trading concern, eto. In para. 1 
of the said document it was stated that 
each of the sons would get a sum of 
Es. 300 per month from the estate and 
that Mohini Mohan was to carry on the 
management and act as the Earta of the 
16 as. of the estate left by his father. 
The karta was given the power to sell off 
any useless moveable or immoveable pro- 
perty of unprofitable nature with the 
consent of all the brothers. The Karta 
was to couduot law suits relating to the 
estate in his own name after stating the 
names of the three other brothers. 

The one important thing which need 
be noticed with regard to thisNibandban 
Patra is that this document which was 
executed in 1875 ignores the fact that 
Bhashi Mohan’s l/6th share in Madhu- 
Budan’s estate had several years before 
devolved on the mother Shyampeari and 
practically ignores Shyampeari’a interest 
m the estate. This brings ns to the con- 
flideration of the Nadabinama which was 
Meouted by Shympeari in favour of 
Mohini Mohan as Karta of the joint 
family on a9th September 1875; See Ex. A 
printed at p. 21 of the second part of the 
paper book. It is important to notice in 


connection with tbisdocument that there 
is a recital in this document of the will 
of Madhusudan, more particularly of tbo 
fact that Mohini Mohan, the eldest son, 
being capable, obtained a certificate from 
the District Judge of Dacca under Act 
27 of 1860 according to the terms of the 
Will and bad been in possession enjoying, 
managing and acting as Karta of all the 
moveable and immoveable properties left 
by Madhusudan. There is a further 
statement that Mohini Mohan and other 
brothers who wore alive were the real 
heirs of Madhusudan Das, but according 
to the Hindu Sbastras Shyampeari was 
entitled to a right of enjoying her shares 
in the estate left by her deceased son 
during her lifetime and the following 
clause may be quoted in extenso; because 
it will bear on another question, namely, 
that this document bad the effect of a 
family arrangement apart from its being 
a deed of release. That clause is to the 
following effect: 

I having accordingly applied foe obtaining 
a certificate under S. 27 of 1860, in respect of 
that share, mj application was rejected up to 
the High Court, and the properties have re* 
malned in jour possession and enjoyment and 
under your management. Although, being a 
Pardanasbin woman oi a respectable family, 
I was unable to carry on management, yet being 
led by the evil advice of mischievous persons^ 
I at times expressed a desire for instituting a 
title suit in Court for the share of the said 
deceased son and thns caused pain to the good 
heart of you, my eon, born of my own womb, 
and as you are dissatisded on account of that 
I am in great uneasiness of mind. ^ 

Then follows the clause by which she 
purports to give up the right of enjoy, 
ment which she had in respect of the 
share left by the deceased son in the 
properties mentioned in the document 
as well as in suoh properties as may in 
Inture be acquired with the profits thereto 
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on condition of her getting a Moshahara 
or monthly allowance on and from the 
time of esecntioo of the document till 
the end of her life, at the rate of Es. 150 
at a lump per month out of the share left 
by the deceased son. The next clause is 
to the following effect: 

Therefore being in full possession of my senses 
and out of my own accord, I give up, by this 
Nadabi (Release) whatever rights of enjoyment 
I have or had under the Sastras, in the share 
left by the deceased sons, on the aforesaid 
terms. Save and except getting this fixed 
monthly allowance in respect of the share of 
the said deceased son, 1 shall never be entitled 
to file any suit in Court, demanding any ac- 
counts, etc., for the past and making any sort of 
claims, etc., for the future. 

The plaintiffs base their claim on the 
contention that this document as con- 
strued does not amount to surrender of 
Shyampeari’s interest in the property 
wbioh she inherited from her son Sashi 
Mohan. The contention of the plaintiffs 
both here as also in the Court below is 
that it was not a surrender of her entire 
interest, but it was merely a transfer of 
the right of management to the eldest 
son. It was further contended that the 
surrender, even if it be assumed to be of 
the entire interest of Sbyampeari in her 
son’s estate, was not right in form as it 
was in favour of only the eldest son 
Mohini Mohan who was only one of the 
four reversioners alive at the time of the 
execution of the document. The deed 
was also attacked on the ground that it 
was not a deed of surrender as there was 
a reservation of an allowance of Bs. 150 
in a lump per month which is something 
very distinct from the reservation of cer- 
tain portion of the estate for mainten- 
ance of the limited owner. It was there- 
fore, contended that as this was not a 
deed which, in accordance with the Hindu 
Law was operative as a deed of surrender 
on the death of Sbyampeari which 
happened on 16th November 1918, the 
property would revert to the reversion- 
ers. Motilal Das, the father of plaintiff 3, 
was one of such reversioners he having 
died on 24th October 1925 and plaintiffs 
1 and 2 are said to be trustees for plain- 
tiff 3, On the other hand the conten- 
tions of defendants, now respondents, 
have been that this deed of 1877 is a deed 
of surrender within the meaning of the 
Hindu Law and had the effect of extin- 
guisbing the right of Sbyampeari in her 
son Sashi Mohan's estate. 


In the alternative it was pleaded that 
even if it was not operative as a deed of 
surrender she being a limited owner under 
the Hindu Law the trausaction could be 
upheld or sustained on the ground of this 
being a family arrangement and that the 
consideration for this family arrangement 
was the settlement of some dispute and 
it is said that the settlement of doubtful 
claims bad been held to bs a sufficient 
coDsideratioD for such an agreement, a 
family arrangement. The Subordinate 
Judge has accepted both these conten- 
tious urged OD behalf of the defendants 
and has accordingly dismissed the plain- 
tiffs’ suit. 


In appeal before us Mr. Gupta, who 
appears for the plaintiffs has raised the 
contention that the legal effect of the 
transaction of 1677, Ex. A, was not that it 
was meant to be a deed of surrender and 
relinquishment and so as to accelerate 
the estate for the benefit of the next re- 
versioner, but that this was really a deed 
transferring the management of the estate 
to Mohini Mohan during the lifetime of 
Sbyampeari. He has based this conten- 
tion on certain words in the documents 
to which we shall have to refer presently. 
He has further contended that even as- 
suming that there was an extinction of 
the rights of Sbyampeari in her son’s 
estate by the terms of the deed, the deed 
in law cannot operate as a relinquishment 
of her rights in her son’s estate because 
in consideration of the deed a portion of 
the usufruct of the property was retained 
by the limited owner, the Hindu mother 
Sbyampeari. This transaction was fur- 
ther attacked on the ground that it was 
not in favour of the entire body of rever- 
sioners for the time being. It was only 


1 favour of one of the sons who was one 
: the several reversioners and therefore 
offends against the rule of the Hindu 
w that the surrender in order to be ef- 
ictive must be in favour of the entire 
ody of reversioners. On the question of 
je family arrangement it was argued 
lat there was no dispute between the 
arties, there was no settlement ofdoubt- 
al claims and therefore there was no ne- 
essity to make the family arrangement 
alid. It is necessary to determine each 
E these twocontentioneseparately. Wicn 
sgard to the first contention that tins 
^as merely a deed of arrangement oon- 
erning management and that this was 
eally a deed of transfer transferring the 
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maneigcniflot to Mobini Mohan wo have 
referred to the terms of Es. A and stress 
was laid on the following expression m 
the dooament. 

Whereas my sons, yourself and others, are 
the real heirs and owners of the share left by 
the said deceased son, and whereas I am never 
myself capable of managing the same without 
(the help of) those appointed to act as karta of 
the estate left by my husband, namely, your- 
self and others, I proposed to give up the right 
of enjoyment which I have and had in respect 
of the share left by the said deceased son. 

Stress was also laid on another passage 
of the dooument, namely: 

Therefore being in full possession of my senses 
and out of my own accord, I give up, by this 
nadabi (release), whatever rights of enjoyment I 
have or bad under the Sastras. in the share left 
by the deceased sons. 

It has been argaed and very strenu- 
ously that she bad only a right of enjoy- 
ment and that she was only parting with 
the right to enjoy this property during 
her lifetime, in other words by this doon- 
ment she was only surrendering the right 
to manage this property as a limited 


It is not surprising therefore that in 
this document which was executed in the 
Uufassil in 1877 when the conveyancing 
was very little known, expression like the 
right of enjoyment of a Hindu widow or 
other females with limited rights was de- 
scribed as her sole right. A Hindu widow 
or a Hindu daughter or a Hindu mother 
represents the last male owner of an estate 
fully, for some purposes and it would not 
be right to describe her right as a right of 
enjoying her husband’s estate now that 
her rights are properly understood. It 
was not so in 1877. In this connexion 
one has to remember that it was the 
intention of Shyampeari to surrender 
her rights in her son's estate is evidenced 
by another important event which hap- 
pened during her lifetime about 6 (six) 
years after the execution of this doou- 
ment. That it was not a deed of trans- 
ferenoe of management in favour of 
Mobiui Mohau would appear clear from 
the certified copy of the Eegister of Suits 
in the 2Qd Court of the Subordinate 


owner. It is not possible to accede to 
this contention. In this connexion it 
has to be remembered that the exact 
nature of a Hiudu widow's or a Hindu 
daughter's or a Hindu mother's estate 
was not properly understood in the year 
1677. But some Hindu widow's estate 


was regarded as an estate for life as i 
understood in English law and conse 
quently expressions regarding the right: 
of a Hindn widow in her husband’s estate 
being merely synonymous with the righ 
of oujoyment for life were used. Id tha 
view the Bengali expression of the righ 
■to enjoy «po bhoger je sathwa chili 
would correctly represent her rights 
That there was some misapprehension a: 
to the exact nature of the rights of f 
Hindu widow in 1877 was reooguized b’ 
their Lordships of the Judicial Commit 
tee of the Privy Oounoil in 5 Cal 776 (l) 
At p, 789, where their Lordships poiotei 
•out that a widow who succeeds to tb 
estate of her husband in default of mal 
issue, whether she succeeds byinheritanci 
or survivorship, does not take a mere lif 
interest in the property. And the whol 
-estate is for the time vested in her abso 
lately for some purposes, though in som 
respects for only a qualified interest am 
that she bolds an estate of inheritance t 
herself and the heirs of her hu sband. 

1. Moniram KoUta 'v. Kori KolUanl. (188( 
6 Cal 776=7 I A 115=4 Sar 103 (P C). 


Judge of Dacca relating to Suit No. 85 of 
1883. See Ex. 8 printed at pp. 36 to 43 of 
the second part of the paper book. There 
Shyampeari was suing for a monthly 
allowance not only against Mobini but 
also against the other two sous of Madhu- 
Sudan Das. namely Lai Mohan and 
Kshetra Mohan, and also against Gobinda 
Eani, the widow of the third son Badhika 
Mohan. This would show that she 
understood clearly enough that all that 
she could get from the surviving sods of 
Madhu Sudan, to whom by reason of this 
deed the entire interest of Sashi Mohan 
in the estate passed, was the monthly 
allowance of Bs. 150. This lady Shyam- 
peari lived for nearly 41 years after the 
exeontion of this deed and it is a signifi- 
cant circumstance that during this long 
period she took up tha position which 
showed that she had nothing to do with 
Sashi Mobao's estate and all that she 
was entitled to was the monthly allow- 
anoe for which she from time to time 
asserted her claim. 

It is next said that this deed does not 
operate as an absolute relinquishment 
of her rights because a substautial por- 
tion of the usufruct of the properties was 
reserved for her, and the argument turns 
on the expression Moshahara" as used 
in this dooumeut. It is said that the 
the word Moshahara" does not mean 
maintenance and if this contention is right 
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it is coDtended that where acythiag else 
than maintenaDce is reserved by a deed 
which purports to be a deed of surrender 
under the authorities the deed of sur- 
render must be held to be invalid. It 
is no doubt true that in some of the 
recent decisions of their Lordships of the 
Judicial Committee of the Privy Council 
deeds of surrender have been upheld 
where small portions have been reserved 
for maintenance of a limited owner be 
she a Hindu widow or a Hindu mother 
or a Hindu daughter. We may refer in 
this connexion to the case of 47 I A 233 
(2). In that case small portions of land 
were conveyed to the widowed mother 
for maintenance and it was held that 
that circumstance did not affect the vali- 
dity of the deed of surrender. In that 
case Lord Dunedin observed as follows : 

The coDvejance of small portions of land to 
the widowod mother was unobjectionable, as it 
was only for maintenance. 

That has been the trend of the deci- 
sions of their Lordships of the Judicial 
Committee. The question therefore turns 
as to whether this expression as used in 
this document is to be regarded as main- 
tenance allowance. In this connexion 
we may refer to a contemporaneous docu- 
ment which was executed on the same 
date, -namely, the Ekrarnama executed 
by Mohini in favour of Shyampeari Ex. 1. 
(See p. 15 of the second part of the paper 
book). Towards the end of that docu- 
ment there is this recital which is im- 

portant to notice in this connexion 

Whereas, in father's will, there is permission 
(provision) for maintaining you and the sisters 
so long as we are capable, and whereas you 
have by a Nadabi (deed of release) renounced all 
claims and demands regarding the enjoyment 
of the share left by the deceased brother Sashi 
Mohan, for your life, and have desired to receive 
a sum of Rs. 150 (one hundred and fifty rupees) 
in lump per month, from the present month up 
till the end of your life, out of the share of the 
said deceased brother, I, under the terms of the 
will of my deceased father and on the strength 
of my position as Karta of the estate left by 
him, of my own accord and in full possession of 
my senses execute this Ekrarnama and provide 
that so long as you live you shall get a sum of 
Es. 160 (one hundred and fifty rupees) in lump 
per month out of the said share; you shall not 
be entitled to give away or sell the same to any- 
one, myself or the persons acting as Karta 
after wo shall pay up the said money to you 
every month. 

Eeading the two documents together 
there can be doubt that Es. 150 was 


2. Sureshwar Misser v. Maheshrani Misrain, 
1921 P 0 107=57 I 0 325=47 I A 233=48 
Cal 100 (P C). 


being given to this lady in lieu of main- 
tenance. It is true that the word 
Mosbabara" means monthly share of 
allowance (See Wilson’s Glossary); but it 
has to be read having regard to Ex. 1, 
and having regard to the circumstance, 
namely, that although a provision was 
made in their father’s will for the maiu- 
teuauce of Shyampeari, as a matter of 
fact she received no mainteuance from 
after the death of Madbu Sudan up to the 
time of the execution of this document 
as was directed by the will of Madbu 
Sudan. The amount of Es. 150 permonth 
was really a suitable maiutenance, baviug 
regard to the value and income of the 
estate and it emerged in the course of 
discussioD before us that there are papers 
ou the record to show that the value of 
the share of Sashi Mohan’s estate is about 
Es. 2,36,000. See Ex. L, the certified 
copy of decree in Title Suit No. 73 of 
1803 of the Second Court of the Subor- 
dinate Judge of Dacca between Sreemati 
Gobinda Eani Dassya, the widow of the 
late Eadbika Mohan Das, on the one band, 
and Mohini Mohan Das, Lai Mohan Das, 
and Ksbetra Mohan Das on the other. 
This document is printed at p. 32 of the 
second part of the paper book. This is 

what is stated in that document : 

The plaintia (GoWndarani) has therefore in- 
stituted this suit for recovery of possession of 
a 5 as. 6 gds. 2 krts. share of the ancestral 
as well as acquired immoTeable properties of her 
husband, valued at Rs. 2.36,000 and a 4 as. 
share of the moveable properties or in default 
thereof foe the value thereof amountiug to 
Rs 15,000 and for getting Nikaah (accounts), 
which is valued at Rs. 89.000 in all for Rupees 
3,40,000 (three lacs and forty thousand rupees.) 

From this it appears that the value of 
5 as. 6 gds. would be over Es. 15,000 
which would fetch an income of nearly 
Es. 600 per month. The maintenance 
was therefore a suitable maintenance to 
which she was entitled as heir of the 


itate of Sasi Mohan. 

The next ground on which this deed 
attacked is that it was not a surrender 
I favour of all the reversioners. If that 
lot could be established undoubtedly 
le appellant should succeed, for it is 
ow established on high authority tha 
le surrender must be in favour of aiJ 
le reversioners for the time being a 
nebime of the 

■ent. See the oases of 46 I A 72 (3) an^ 

J. Rangaswaml Goundan !-^Na°hia|P» 

dan. 1918 PC 196=60 1 0 498=46 I A 72- 

42 Mad 623 (P C). 
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tended for on behalf of the appellant in 
substance and disregarding the form of 
Ex. A it seems to us that there was a 


47 I A 233 (2), and the recent decision m 
43 0 W N 208 (4). It is true that on 
the face of the document the deed of 
relinquishment appears to be in favour 
of Mohini, but he is described there in 
his capacity as karta and that the inten- 
tion was to transfer the interest of 
Mohan's estate in favour of all, would be 
apparent also from the document Ex. 8, 
the certified copy of extract from the 
Eegister of suits of the second Court of 
the Subordinate Judge, Dacca, relating to 
Suit No. 85 of 1883, that liability of pay- 
ing the mosabara allowance was imposed 
not on Mohini Mohan alone but also on 
the other brothers Lai Mohan and 
Ksbetro Moban as also on Gobindaraoi, 
the widow of Badbika Mohan, Badbika 
Mohan having died in the meantime. It 
would also appear from the claim of 
Gobinda Bani (Ex. L printed at p. 32 of 
(be second part of the paper book) that 
dbe was treating the document of 1272 
B. S., as a document in favour of all the 
reversioners. See para. 12. p. 34 of the 

second part of the paper book : 

(My) mother Syampeary Dasya got a l/5ih 
share of the entire estate by virtue of inherit* 
anoe from her deceased son Sasi Mohan Das and 
she haviDg given up the same in favoor of the 
plaintiff's husband and us, the defendants, by 
a nadabl (deed of release) executed In my favour 
on 14th Ashin 1284 B. S. the plaintiffs' bus* 
band's share that the pUiotifi's title i&estab* 
lished. In lieu of the said nadabi (release) I, 
on behalf of myself and all my^brothers, agreed 
to pay a monthly allowance of Bs. 150 one 
hundred and fifty rupees, to my said mother 
Syampeary Dasya till the end of her life by 
executing a deed of ilrrar (agreement) in her 
favour on the said date and am bound to pay 
the same. 

ThU is really a statement taken from 
the particulars of the petition of defq;i- 
dant 1. that is Mohini Mohan Das, so that 
Mohini and other parties understood 
olearly enough that the deed was opera- 
tive in favour of all the reversioners for 
the time being. We agree with the Sub- 
ordinate Judge that this was a bona fide 
deed of surrender, that she got Ks. 160 
per month as a sort of allowance or 
maintenance, and reserving such allow- 
ance she absolutely renounced her legi- 
timate share in the estate. It was not 
a decree to divide the estate between the 
heirs and the reversioners for the time 
being. Whatever doubts there may be 
With regard to the transaction as oon- 

4. Bam Krishna Prodhan v. Sm. KousalrsL 

Maul Dasi. 1985 Oal 6S9=158 I C SSiS? 

0 L J 490=40 0 W N 208. 


seems 

complete self-effacement of the widow 8 
share which precluded her from asserting 
any further claim to the estate of her 
son. The execution of Ex. A and the 
other ikrarnama which really forms part 
of the same transaction on 29th Septem. 
ber 1877 followed by the acceptance for' 
nearly 41 years of maintenance under 
the terms of these documents amounted 
in our opinion to a complete surrenderj 
by Shyampeari of her interest in her' 
son's estate in favour of the entire body 
of reversioners. We may refer in this 
connexion to certain observations of 
their Lordships of the Judicial Commit, 
tee of the Privy Council in 46 I A 259 
(o), where the transfer was made in the 
circumstances somewhat similar to the 
present. There their Lordships point out 
thus : 

In the present case there was indeed no for* 
mal surrender by the widow of her estate, but 
there was an express agreement, binding upon 
her, that for coasideratlons which appeared to 
be sufficient she would abandon the claim 
which at the time she had a good right to 
make and would have no right, claim or de* 
mand in respect of the estate ol her late bus* 
band. It is true that the documents were 
drawn up on the footing not of a surrender of 
an acknowledged right but of an admission 
that the right did not exist; but in sub* 
stance, and disregarding the form, there 
was a complete self-effacement by the widow 
which precluded her from asserting any further 
claim to the estate. The question is no doubt 
one of difficulty, but upon the whole their Lord- 
ships have come to the conclusion that the 
execution of the two ekrarnamas, followed by 
the acceptance for 80 years of maintenance 
under the terms of those documents, amounted 
to a complete relinquishment by Anandi Koer 
of her estate in favour of Mahabir, and accord* 
ingly that the title of Mahabir's representatives 
is established and the plaintiff’s action should 
have been dismissed on this ground. 

The contention, therefore, which chal- 
lenges this deed as not being a deed of 
surrender valid under the Hindn law, 
must fail. Mr, Chakravarty has sought 
to support this deed as a deed of family 
arrangement. This is the view whiohl 
has also been taken by the Subordinatej 
Judge and we agree. It appears furtherj 
that there was a dispute between the^ 
sons of - Shyampeari with regard to the 
management of this estate and it appears 
from the recitals in Ex. A th at she un- 

6. Bhagwat Kw v. Dhanukdhari Prasad 
Singh, 1919 P C 75=53 1 0 347=4G I A 
259=47 Cal 466 (P 0). 
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successfully made au application for ob- 
taining a certidcate in respect of Sashi 
Mohan's share — her application having 
been rejected up to the High Court and 
that she intended to institute a title suit 
in respect of the share of her deceased 
son. In order to avoid that and in settle- 
ment of that dispute this arrangement of 
1877 was entered into. It is difficult at 
this distance of time to get direct evi- 
dence of the circumstances under which 
the document was execnted. It appears 
that in order to avoid litigation she en- 
tered into the family arrangement and 
surrendered the entire interest in the 
estate that she had inherited from Sashi 
Mohan and got Rs. 150 a month which 
Ireally meant a monthly allowance. The 
'settlement of doubtful right is a sufficient 
^consideration to support a family arrange. 
|ment. This arrangement can also be 
supported as a family arrangement. The 
substantial grounds that have been urged 
on behalf of the appellant having failed 
the entire appeal must fail. The appeal 
is dismissed with costs. 

Patterson, J. — I agree. 

v.B./r.K. Appeal dismissed. 
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R. C. Hitter, J. 

Rai Nalinaksha Dutta Bahadur — 
Petitioner. 

V. 

Kazi Abdul Jalil and offers— Opposite 
Parties. 

Civil Rule No. 816 of 1936. Decided on 
21st April 1936. ^ 

Bengal Tenancy Act (8 of 1885), S. 26 (1), 
(5) and (6)— Sale of ahare in occupancy hold- 
ing— Pre'emption applicatioa by landlord ~ 
Pre emption suit by another co-sharer by 
inheritance— Latter’* »uit decreed — Land- 
lord'* application held ahould be di*nii**ed 

by reason of S. 26-F (1). 

Cerlain co-sbarets sold their share in an oc- 
cupancy holding and getting notice of it the 
landlord filed an application for pre-emption 
under S. 26-F. Pending this application, 
another co-aharer of the transferors who had 
become a co-sharer by inheritance under Maho- 
medanlaw, filed a suit for pre-emption to en- 
force the right under Mahomedan law. Both 
the application and the suit were heard to- 
gether. The suit was decreed : 

Held : that the landlord’s application should 
be dismissed as there was no right, title of 
terest left in the vendees and a* there could be 
no order for pre-emption against the co-sharer 
who had obtained the decree by reason ot 

S. 2G-F (1) : 1934 Oal 3, Disttng. 

' [P 398 0 2 ; P 399 C 1, 2) 


Hariprasanna Mukherji — for Peti- 
tioner. 

Bijali Bhusan Sanyal and Surajit 
Chandra Lahiri {for Deputy Registrar) 
— for Opposite Parties. 

Judgment. — This appeal raises a ques- 
tioD, so far as I am aware, of first im. 
pressioD.. The position is that six per- 
sons, namely Surman Hondal Kola and: 
five others, who may conveniently be, 
called the Kolas, had an interest in anj 
occupancy holding : Mubamed Soleman 
was their co-sharer in the said bolding. 
They are all Mubamedans. On 4th April 
1934 the Kolas sold their share in the 
bolding to opposite parties 1 to 3 who 
are also Mubamedans. The notice of this 
transfer was served upon the landlord, 
the petitioner before me. 

On getting the notice the petitioner 
made an application for pre-emption 
under S. 26.F, Tenancy Act, in the Court 
of the Second Munsif at Krisbnagar on 
6th June 1934. The transferees, namely 
opposite parties 1 to 3, were made par- 
ties defendants to that application. 
While this application was pending Mu- 
bamad Soleman instituted in the same 
Court a suit to enforce the right which 
he had to pre-empt under the Mabo- 
medan law. The landlord was made de- 
fendant 10. This suit for pre-emption 
and the application under S. 26.F were 
heard together and one"^ judgment was 
pronounced. In dealing with the suit for 
pre-emption the learned Munsif came to 
the conoInsioQ that the landlord, the 
petitioner before me, was not a necessary 
party. He came to the conclusion that 
Mohamad Soleman was a co-sharer of the 
Kolas and he had become a co-sharer not 
by purchase but by inheritance from his 
maternal grandfather who was a co- 
sharer of the predecessor of Surman and 
five other Kolas. The learned Munsif 
made a decree for pre-emption in favour 
of Mobamed Solemau and directed him 
to put in the consideration money for 
which the Kolas transferred the property, 
with interest together with costs of con- 
veyance and registration, within a fort- 
night from the date of the judgment. 
The money was put in by Mohamed Sole- 
man within time. Therefore he has got 
an absolute decree for pre-emption 
V favour. The decree was given on tne 
basis that as a co-sharer in the property 
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he had got the right of pre-emption both 
the transferors and the transferees being 
Mohamadans. 

After disposing of the suit for pw- 
emption. the learned Munsif took up the 
application for pre-emption under S. 26-F. 
He came to the conclusion that the peti- 
tioner had not in the circumstances of 
the case any right of pre-emption because 
of sub-section 8 of that section. In my 
judgment the order is correct. By rea- 
son of the pre-emption decree passed in 
the pre-emption suit the transferees, 
opposite parties 1 to 3, ceased to have 
any right, title and interest in the pro- 
perty purchased by them since Mobamed 
Soleman has complied with the decree 
Ifor pre-emption by putting in Court the 
jnecessary money. The title to that part 
lof the bolding which belonged to the 
Kolas is now in Mobamed Soleman -and is 
not in opposite parties 1 to 3. S. 26-F, 
sub-section (l). Cl. (a) enacts that when 
the transferee of an occupancy holding is 
a 00 -sharer in the tenancy whose exist, 
ing interest has accrued otherwise than 
by purchase, the landlord has no right to 
pre-empt. In the present case Mobamed 
Soleman, who has now acquired the in- 
terest of the Kolas by reason of the de- 
cree in his suit for pre-emption, is a oo- 
sbarer and he had derived bis character 
as co-sbarer tenant by inheritance. Sub- 
section (5) of the said section deals with 
the making of an order for pre-emption 
in favour of the immediate landlord, and 
sub.seotion (6) deals with the effect of 
such an order. That sub-section says : 

From the date of the making of the order 
under snb-Beotlon (6), the right, title and in- 
terest in the holding or portion or share there- 
of accrning to the transferee from the transfer 
shall ... . be deemed to have vested in the 
iminodiate landlord and co-sharer immediate 
landlord. U any, whose application has been 
allowed, &o. 

At the date of the order, in Misc. 
Case No. 42 of 1935 the right, title and 
interest in the holding had already vested 
in Mobamed Soleman by reason of the 
pre-emption decree in the snit. There 
was no right, title and interest left to 
opposite parties 1 to 3 on whioh the pre 
emption order, if made nnder 8 26 P 
sub.seotion (5), can operate. That is to 
my mmd a difficulty in the way of the 
landlord in the present case. The title 
m the bolding whioh formerly belonged 
to the Kolas has now vested in Mobamed 
Boleman. There can be no order for 
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pre-emption against Mohamed Soleman 
by reason of the provision of S. 26.P. 
sub-section (l). Cl. (a). This is the main 
difficulty which I feel in the way of the 
petitioner landlord. In this view of the 
matter it is not necessary for me to con- 
sider the precise effect of sub.seotion (8), 
S. 26-P, although there is much force in 
the contention of the opposite parties 
based on the said sub.seotion. Both the 
landlord and Mohamed Soleman had 
based their cause of action for pre-emp- 
tion on the self, same transfer, viz. the 
transfer by the Kolas. Mobamed Sole- 
man, who is a co-sbarer in the tenancy 
other than by purchase, has already got 
pre-emption order in his suit, and the 
ktle of the Kolas had vested in him. 

Id support of bis conteution the lear- 
ned Advocate for the petitioner relied 
upon the decision in 37 C W N 848 (l). 
I do not think that this case has any 
bearing on the present case so far as the 
present controversy is concerned. In 
the last part of the judgment only an oh- 
vious proposition is laid down that a man 
can be pre-empt against himself. It is 
for these reasons that I discharge this 
rule, but in the circumstances 1 make no 
order as to costs. 

E.S./r.E. Rule discharged. 

1. Abdul Jalil y, 8m. Mahamuda Rhatuu, 193^ 
Cal 3=147 I 0 1010=37 OWN 849. 
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NaSIM Alil AND Edgley, JJ. 

Bogra Loan Office^ Ltd, — Appellant — 
Petitioner* 

V. 

Jyotnh Chandra Chanda and another — 
Bespondents — Opposite Parties* 

Civil Bef. No* 3 of 1935, Decided on 
29th April 1986. 

Stamp Acl (1899), Seh. 1, ArU. 1 and 5— 
Implied promise by itself does not render 
document liable to duty higher than what U 
required under Art. 1— Addition of words 
indicating agreement would make it liable to 
duty under Art. 5. 

A simple aoknowledgmeot, which takes the 
case out of the Statute of Umitation, implies a 
promise to pay. Such au implied promise by 
itself does not render the document liable to 
duty higher than what is required under Art. 
(1) of Soh. (1). But the addition of words suoh 
as are stated in the proviso to that article 
iudioating au express promise to pay would 
make the document liable to duty as an agree* 
moot or a bond or a promissory note. [P 400 0 1 ] 

An acknowledgment by the debtors of their 
liability to their creditor under a promissory 
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note for saving limitation which contained an 
express promise to pay contained the following 
clause '‘we are going to pay the whole debt 
soon:'* 

Held : that the document did not come under 
Art. 1 but that it was liable to stamp duty 
under Art. 5 as it amounted to an asreemeot : 
33 Cal 1047 (PC), Ref. [p 400 0 1,2] 

Biresxvar Bagchi aod Subodh Chandra 
Sen — In opposition of Reference. 

Order. — This is a Reference under 
S. 61, Stamp Act, by the Collector of 
Bogra. The document in question was 
admitted in evidence by the Subdivisional 
Munsif of Bogra exercising Small Cause 
Court powers in Small Cause Court Suit 
No. 732 of 1934, as not requiring a stamp. 
We have perused the documents. It 
appears to us to be an acknowledgment 
by the debtors of their liability to their 
creditor under a promissory note for the 
purposes of saving limitation containing 
an express promise to pay. A simple 
acknowledgment, which takes the case 
out of the Statute of limitation, implies 
a promise to pay. See 33 I A 165 (l). 
Such an implied promise by itself doss 
not render the document liable to duty 
higher than what is required under 
Art. (l) of Sch. (l). Stamp Act. But the 
addition of words such as are stated in 
the proviso to that article indicating an 
[express promise to pay would make the 
document liable to duty as an agreement 
!or a bond or a promissory note. In the 
document before us there are unoondi- 
bional acknowledgments for saving limita- 
tion. It also contains the words “we are 
, going to repay the whole debt soon.” 
These additional words indicate an ex- 
press promise to pay. The document 
therefore does not come under that Art. 
1. The promise to pay contained in the 
document does not render it liable to 
stamp duty as a promissory note or a^ 
bond. Reading the document as a whole 
it appears to us that the debtors ex- 
pressly promised to pay the entire debt 
as the creditors agreed not to sue them 
before the expiration of the period of 
limitation. It is however contended by 
Mr. Bagchi appearing on behalf of the 
creditors that the document simply con- 
tained a written request or offer and was 
therefore not an agreement within the 
meaning of Art. 5 of Sch. 1. Stamp Act. 
as there is nothing to show that it was 
accepted in writing. Art. 5 however refers 

1. Maniramv. Seth Rupchand. (1909) 83 Cal 
1017=^83 I A 165^2 N L R 130 (PO). 


to an agreement or memorandum o£ an 
agreement : 

The agreement is the writing by which the 
agreement is made. The memorandum o( 
agreement is the record of an already completed 
oral agreement. It is treated as the agreement 
as it was the intention of the parties that it 
should be so treated and that it should be the 
only appropriate evidence of the agreement. 

See Sir Dinshaw llulla's Commentary, 
on the Stamp Act, Second Edition, 181. 
The language of the document indicates 
that it was the written record of a prior 
oral agreement. The document therefote 
was liable to stamp duty under Art. 5, 
Stamp Act. We therefore accept the 
reference and declare that the document 
should not have been admitted in evi- 
dence by the Small Cause Court Judge 
without the payment of Rs. 8-4-0 as duty 
and penalty under S. 35, Stamp Act. We 
impound the document. Let a copy of 
this declaration and the document be 
sent to the Collector. 

k.s./r.k. Reference accepted. 
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Guha AND Bartley, JJ. 

Abdul Sattar Choudhury and othere — 
Plaintiffs — Appellants. 

V. 

Abdul Rusan and others — Respondents. 

Letters Patent Appeal No. 36 of 1935, 
Decided on 19th March 1936, against 
judgment of R. C. Mitter, J., D/- 30th 
April 1935. 

(ft) Civil P. C. (1908), S. 47— Judge pasting 
order recording satisfaction Suit for the 
rectification of petition of adjustment as not 
barred by S. 47. 

Section 47 is no bar to a suit for the rectifioa* 
tion of a petition of adjustment, as the ques* 
tion of rectification of the petition of adjust** 
ment cannot be decided, by the successor in 
office of the Judge before whom it was filed, 
under S. 47, in view of the order passed by the 
Judge recording satisfaction. [P 401 C 1] 

(b) Limitation Act {1908}, S. 14— Plaintiff 
applying for execution — Objection by judg- 
ment debtors of adjustment allowed and 
confirmed by final appellate Court— Suit by 
plaintiff for rectification of petition of ad- 
justment— Plaintiff it entitled under S. 14 
to exclude time taken from his execution 
application to final appellate order confirm- 
ing adjustment. 

Plaintiffs applied for tlie execution of their 
decree to which objection was raised by the 
judgment-debtors .on the ground of adjust- 
ment: the order on that proceeding was against 
the plaintiffs, the objections raised by the 

judgment-debtors having been n 

vaiiT The proceeding was carried on in Courts 
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Cf appeal: and the ultimate order passed lo the 
proceeding in execution, started at the in- 
stance ot the plalntifis, was against the 
tiffs. Plaintiff then brought a suit for the 
rectification of the petition of adjustment; 

ffeid: the proceeding started by *P* 

plication for execution made by the plaintiffs 
and ended by its disposal in the final appel- 
late Court was a proccediog ^wbich the plain- 
tiffs had been prosecuting with due diligeuce 
under S. 11 and the plaintiffs were entitled to 
deduct that time in computing the period ot 
limitation for the suit for the rectification of 
the petition of adjustment. lOJ L IJ 

Birendra K. De—(ot AppellaDts. 
Benoyendra Nath Palit—ior RespoQ- 


ddnts. 

Judgment.— This is an appeal under 
S. 15 of the Letters Patent from a 
decision of our learned brother R. C. 
Mitter, J., dismissing an appeal to this 
Court preferred by the plaintiffs in a 
euit in which the main relief claimed 
was for rectification of a petition of 
adjustment of a decree filed in Court on 
22od August 1925 in a proceeding in 
execution. The Court of first instance, 
as also the Court of appeal below, on the 
evidence in the case, came to the finding, 
in favour of the plaintiffs, that a mistake 
had crept into the petition of adjust, 
ment. The learned Judge in this Court 
in second appeal held that the suit was 
maintainable, overruling the decision of 
the Court of appeal below, which held 
otherwise. There can be no question 
that the decision of Mitter, J., holding 
jthat the plaintifi's’ suit was maintainable, 
and that S. 47, Civil P. C., was no bar 
to the same, is unassailable, as the ques. 
tion of rectification of the petition of 
adjastment could not be decided by the 
saooessor.in.ofBoa of the Judge before 
whom it was filed, under S. 47, Civil 
P. C., in view of the order passed by the 
Judge recording satisfaction. 

The substantial question for consider, 
ation in the appeal before us, is whether 
the learned Judge, Mitter, J., is right 
in bis decision that the plaintiffs’ suit 
was barred by limitation. The suit to 
which the provisions contained in Art 96 
Sob. 1, Lim. Act, was applicable, was 
filed oat of time, and was prima facie 
barred by limitation, unless S. 14, Lim. 
Act, could be invoked in aid of the 
•plaintiffs. The plaintiffs, it would ap. 
pear, were the parties who had ap. 
4>Iied for execution of their decree on 
2l3t August 1926, upon which there 
ms objection preferred by the judgment 
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debtor under S. 47, Civil P. C., and the 
execution proceedings started by the 
plaiotiSs was held to be not maintaiQ- 
able.in view of the order passed by the 
Court OD 27th August 1925, recording 
full satisfaction. The order passed by 
the Court of execution on 8th January 
1927, against the plaintiff, was appealed 
against; and there was a further appeal by 
the plaintiffs against the decision of the 
appellate Court to this Court. The order 
in the execution proceedings holding 
against the plaintiffs that they were not 
maintainable was affirmed by this Court 
on l8th March 1929. The suit giving 
rise to this appeal was instituted by the 
plaintiffs on 26th March 1931, and the 
bar of limitation was sought to be avoid- 
ed by asserting that the plaintiffs were 
prosecuting some other proceedings as 
contemplated by S. 14, Lim. Act. 

Id our judgment the application for 
execution made by the plaintiffs on 21st 
August 1926, giving rise to Title Execu. 
tion Case No. 331 of 1926, must be taken 
to be a proceeding which the plaintiffs 
had been prosecuting till 18th March 
1929, and it would be going against the 
scope and operation of S. 14, Lim. Act, 
if it were held that it was the judgment, 
debtor’s objection that was the proceed, 
ing before the Court of execution, and 
not the proceeding in execution started 
by the plaintiffs to which objection was 
raised by the judgment. debtors. The 
proceeding before the Court of execution 
was the one started on the application of 
the plaintiffs as decree. holders, to which 
objection was raised by the judgment, 
debtors under S. 47, Civil P. C.i the 
order on that proceeding was against 
the plaintiffs’ objection raised by the 
judgment-debtors having been allowed to 
prevail. The proceeding was carried on 
in Courts of appeal; and the ultimate 
order passed in the proceeding in execu- 
tion, started at the instance of the 
plaintiff, was against the plaintiffs. In 
the above view of the case before us, we 
have no hesitation in holding that the 
plaintiffs were entitled to invoke the aid 
of the provisions contained in S. 14, 
Lim. Act, for saving the bar of limitation. 
It may be mentioned that we are unable 
to hold, as it appears to have been held 
by Mitter, J., in the case before us, that 
the fact that there was an objection 
under S. 47, Civil P. C., by judgment- 
debtors, operated as a complete bar to 
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the plaintiff’s invoking the aid of S. 14, 
Lim. Act. 

It was the application for execution 
made by the plaintiffs which gave rise 
■to the objection by the judgment-debtors, 
jwho were parties resisting the de- 
jcree. holder’s application to execute their 
'decree; and it appears to us to be un- 
reasonable, and not at all in consonance 
with justice, to place the plaintiffs seek- 
ing to execute their decree in the posi- 
tion of defendants or opposite parties 
resisting the objection raised to exeou- 
tion in contradistinction with plaintiffs 
and applicants as mentioned in S. 14, 
Lim. Act, and thus denying them the 
benefit of the operation of the law, so 
far as exclusion of time during which 
another proceeding was being prosecuted 
by them with due diligence. The plain- 
tiff’s suit was maintainable; it was not 
■ barred by limitation; and on the find- 
ing arrived at by the Court of appeal 
below, that a mistake bad crept into the 
petition of adjustment filed in the Court 
of execution on 22nd August 1925, the 
plaintiffs in the suit, the appellants be- 
fore us, were entitled to the relief claim- 
ed by them so far as the rectification of 
the petition filed on 22nd August 1925 
was concerned. The decree passed in 
favour of the plaintiffs by the Court of 
first instance, so far as the claim for rec- 
tification as mentioned above, isrestored. 

The plaintiffs’ claim for declaration of 
their title and for possession, as made in 
the suit in which the appeal has arisen, 
is dismissed on the findings arrived at 
by the Court of appeal below. In the 
result the appeal is allowed in the man- 
ner mentioned above, the decree of the 
trial Court being restored in part. The 
plaintiffs-appellants are entitled to get 
their costs in the litigation throughout 
from the defendants-respondents. 

D.S./r.K. Appeal partly allowed. 

A. I. R. 1936 Calcutta 402 
Guha and Baktlet, JJ. 

Naokhila Loan Co., Ltd. — Judgment- 
debtor — Appellant. 

V. 

Hemendra Narayan Soy Decree- 
holder — Respondent. 

Appeal No. 282 of 1934. Decided on 
6th April 1936, from original order of 
Sub-Judge, Pabna and Bogra, D/- 19th 
March 1934. 
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SJ' Companies Acl (1913), S. 153— Depo< 
•itors of company meeting to pais scheme 
Court’s sanction — Scheme relating to distri* 
bution of funds among depositors deemed as 
creditors pro rata — Depositor obtaining 
decree prior to passing of such scheme held 
not bound by it. 

The depositors of a company held a meeting 
in which they passed a scheme. The Court 
also saDCtiooed it, which gave effect to the 
resolution carried at the meeting of the depo* 
sitors held after a depo5itor*creditor of the 
company had obtained the decree The scheme 
related to distribution of the aTailable funds 
among the depositors who were to be deemed as 
creditors pro rata. The creditor-decree-holder 
took out execution: 

Beld: that the scheme could not possibly be 
held to apply to the depositor'creditor who had 
already obtained a decree before the scheme as 
he had ceased to be a depositor and as snob 
he was entitled to execute his decree. 

[P 403 0 1] 

Sarat Chandra Basak, J itendra Kumar 
Roy and Provash Chandra Bose — for 
Appellant. 

Sushil Chandra Sen and Hari Pro. 
sanna Mukherjee — for Repondent. 

Judgment. — This appeal has arisen out 
of an application under S. 47, Civil P. C., 
made by the appellaut, raising objectious- 
to the execution of a decree obtained by 
the respoudeut on 3rd February 1933, 
in respect of the mouey deposited with 
the appellant, the Naokbila Loau Co., 
Ltd. The case of the appellant was that 
having regard to the scheme of arrange- 
ment sanctioned by this Court on 27tb 
March 1933, under the provisions of the 
Companies Act, the application for exe- 
cution as made by the decree-holder was 
not maintainable. The application under 
S. 47, Civil P. C., raising the objections 
aforesaid was resisted by the decree- 
holder, respondent in this Court, on the 
gronnd that be was not bound by a 
scheme which was passed at a meeting of 
the depositors after be bad obtained the 
decree, and a scheme which was sanc- 
tioned by this Court subsequently. It is 
not disputed that the decree sought to be 
executed in the case before us was ob- 
tained before the scheme was adopted at 
a meeting of the depositors, of which 
notice was given to the respondent after 
be bad obtained the decree. The Court 
of execution gave its decision against the 
appellant on the ground that as the 
respondent had ceased to be a depositor 
by obtaining a decree before the scheme 
was adopted at a meeting of the depo- 
sitors, he was not bound by the scheme. 
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The application under S. 47. Civil P. 0. 
was dismissed by the Court below. 

It was urged in support of the appeal 
that the Court below should have held 
that in view of the scheme of arrangement 
under S. 153, Companies Act, sanctioned 
bv the Court, the respondent was not 
entitled to proceed with execution of his 
decree against the appellant cotnpany. 
On the materials on the record in the 
case before us we are unable to give effect 
to this contention. In our judgment the 
scheme as passed at the meeting of the 
depositors on 22nd March 1933. and sane- 
tioued by this Court on 27th March 1933 
which gave effect to the resolution carried 
at the meeting of the depositors held 
after the respondent bad obtained the 
decree end put that into execution* re- 
lated to distribution of the available funds 
among the depositors who were to be 
deemed as creditors pro rata On a proper 
construction of the scheme as it stands* 
and considering the same in the light 
of the materials placed before us* the 
scheme could not possibly be held to 
apply to the depositor who bad obtained 
a decree. The appeal is accordingly dis- 
missed with costs. The hearing fee in 
this Court is assessed at three gold 
mohurs. 

R.W./R.K. Appeal dismissed. 

A. I. R. 1936 Calcutta 403 
Goha and Bartley, JJ. 

Aswini Kumar Qupta — Accused — Peti- 
tioner. 

V. 

Emperor— Opposite Party. 

Criminal Revn. No. 1267 of 1935, Be- 
oided on 22Dd April 1936. 

^ Peneil Code (1860), St. 419, 468 — Person 
pretending to be another candidate for exa- 
mination forging antwer-papert purporting 
to be answered by candidate— He is guilty of 
both cheating and forgery. 

Accused pretending to be certain candidate 
for an examination forged answer papers put- 
porting to be answered by snob candidate: 

Held: that he was gnilty of both cheating 
and forgery; [P 406 0 1) 

Held further: thei the fact that the other 
candidate had failed miserably In the other 
papers answered by himself did not afieet 
accused's guilt: 26 3fad 726, Diassnt.; 12 Afad 
151; 28 Mad 90 (P B) and 16 All 210, Bel. on 

[P 404 0 1, 2] 

S. K, Se^i S. C. Taluqdar and Afit 
Kumar Dutt — for Petitioner. 

D. N. Bhattacharjee — for the Crown. 
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Order. — The petitioner Aswini Kumar 
Gupta was charged with having commit- 
ted offences under Ss. 419 and 468, 

I. P. C., and on conviction was sentenced 
by the learned 3rd Presidency Magistrate 
of Calcutta, to rigorous imprisonment for 
six monthjjinder each of the above pro- 
onToTthe law: the senbencss running 
concurrently. The charges against the 
petitioner were that he cheated the 
Registrar of the Calcutta University by 
prA^ding to he Samarosh Chandra 
Mukh^ee, a candidate for B. A. examin- 
ation for 1035, bearing Roll Call. No. 160, 
in the examination hall, and that he 
forged answer papers of the B. A. Econo- 
mics, purporting to be answer '^papers by 
Samaresh Chandra Mukherjee. intending 
that they shall be used for the purpose of 
cheating as aforesaid. As has been indi- 
cated already, the conviction of the peti- 
bionet was under both the charges men- 
tioned above. The Rule granted by this 
Court, on the application of the petitioner, 
was to show cause why the conviction 
and sentence passed on the petitioner 
should not be set aside on grounds Nos. 3, 
4, 8, 17 and 22 mentioned in the applica- 
tion. The ffrst of these grounds was that the 
facts and circumstances accepted by the 
trial Court did not constitute any offence 
under Ss. 419 and 468, 1. P. C., or for the 
matter of that, any section of the Indian 
Penal Code. The second ground was that 
the conviction and sentence complained 
of were bad in law, inasmuch as they 
were based upon erroneous hypothesis 
and assumptions not warranted by the 
legal materials on the record. The eighth 
ground mentioned in the application to 
this Court was that the necessary mate- 
rials of an offence under S . 419 . I. P. G., 
had nob been established, the conviction 
and sentences were accordingly illegal 
and liable to be set aside. 

The fourth of the grounds on which 
this Rule was issued was that in view of 
the findings* as to the admissibility of an 
alleged confession by the petitioner, the 
Magistrate acted illegally in considering 
that evidence against the petitioner. The 
last gionnd related to the severity of the 
sentence passed on the petitioner. As 
the Rule was issued by us, it may be 
mentioned at the outset that of the 
several grounds referred to above, the 
one relating to a confession by the peti- 
tioner appealed to us most, when we 
decided to issue the rule aud we felt 



404 Calcutta Aswini Kcmar v. Emperoe 


1936 


inclined to examine the nature of the 
confession made by the accused to which 
definite reference was made by the trial 
Court in its judgment. At the hearing 
of the rule, no stress was laid by the 
learned Counsel appearing for the peti- 
tioner on the ground bearing upon the 
confession. We have ourselves examined 
the materials on the record to satisfy 
ourselves that the Magistrate’s appreci. 
ations of the confessional statement was 
correct; and we are unable to hold that 
the Magistrate, in the case before us, 
acted illegally in considering the confes- 
sion as evidence against the petitioner. 
The findings arrived at by the trial Court 
in the case before us cannot be challenged, 
and were not challenged before us at the 
bearing of the rule. The questions raised 
in support of the Rule were those bearing 
upon the ground taken in the application 
to the Court that the necessary elements 
of an offence under S. 419. I. P. C , bad 
not been established. It was urged that 
it was not established in this case, that 
the Registrar of the Calcutta University, 
who was alleged to have been cheated, 
or the University of Calcutta had 
suffered damage or barm in reputation, 
as contemplated bj- S. 415, 1. P. 0., and 
conviction under S. 419, I. P. C., was 
therefore not sustainable under the law. 
In this connexion, it was pressed before us, 
that the fact that the Registrar bad not 
given bis evidence was very significant, 
and that went to the root of the matter. 

We are entirely of a different opinion, 
so far as the effect of the non-examination 
of the Registrar as a witness for the pro- 
secution was concerned, as the findings 
arrived at by the trial Court in the case 
before us were not, and could not, be 
challenged on the materials on the record 
establishing the case for the prosecution, 
in the matter of deception as contem- 
plated by S. 415, 1. P. 0. The question 
was whether the act done by the peti- 
tioner through deception had caused 
damage or barm to the reputation of the 
Registrar or the University; and in this 
connexion it was pressed before us that 
the deception practised by the petitioner 
could not have caused any damage or 
barm, inasmuch as Samaresh Chandra 
Mukherjee, whom the petitioner per- 
sonated falsely, could not possibly have 
passed the B. A. examination be having 
failed miserably in the papers answered 
by himself on dates previous to the date 


on which the petitioner wrote answeri 
papers purporting to be written by Sama-I 
resh Chandra Mukerjee. 

It is somewhat difficult to appreciate 
this argument in support of the case for 
the petitioner : and we fail to under- 
stand how the act of Samaresh Chandra 
Mukerjee could be brought in to the aid 
of the petitioner, in the matter of falsely 
personating Samaresh Chandra Mukerjee 
and forging answer papers for the pur- 
pose of cheating. In our judgment, the 
only question that required considera- 
tion in this case was one to which re- 
ference has been made, namely, whether 
on the facts proved, it was made out 
that harm or damage to the reputation 
of the Registrar or of the University had 
resulted, so as to sustain a charge under 
S. 419, 1. P. C., and that question must 
be answered in the affirmative, an answer 
directly following from the facts proved 
against the petitioners. On this part of 
the case, reference was made to the 
decision of the Madras High Court, on 
tbe case of 25 Mad 726 (1) where in the 
case of a person charged with cheating 
tbe Registrar of the University of Madras 
by passing himself off for another person 
and trying to obtain a duplicate of the 
Matriculation certificate of that other 
person, it was held that as there was no 
proof of harm or damage to the Registrar 
or to tbe University and no wrongful 
gain to the accused or loss to the Univer- 
sity, tbe charge of cheating must fail. It 
is worthy of notice, however, that the 
above decision is not in consonance with 
the view taken by the Madras High Court 
in 12 Mad 151 (2) where in tbe case of a 
person falsely representing himself to be 
another at a University examination, 
getting a bail ticket under that other 
person's name, and signing answer pap»s 
of questions, it was held that offence of 
che ating by personat ion as also of forgery 
had been committ64« 

The decision in 25 Mad 726 (l) was 
expressly disapproved by the Madras 
High Court, in 28 Mad 90 (3). and it is 
also opposed to tbe decision of the 
Allahabad High Court, in 15 All 210 (4). 


1. Emperor v. 0. BrioiTasan, (1902) 25 Mad 726 
=1 Weir 481=12 M L J 68. 

2. Queen-Empress v. Appasami, (1899) 12 Mad 

161=1 Weir 480. ^ 

8. Kotamraju Venkatrayadu v. Emperor, (1905) 
28 Mad 90=1 Weir 638 (F B). -- 

4. Queen-Empress v. Sosbi Bbusan, (1893) 16 
All 210=1893 A W N 96. 
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la the state of authorities indicated by 
the decisions, to \vbich reference has 
been made above, ^e have no hesitation 
in expressing agreement with the reasons 
underlying the decisions of the Madras 
High Court in 12 Mad 161 (2) and 28 
Mad 90 (3), and the decision of the 
Allahabad High Court in 15 All 210 (4), 
and dissenting from the view taken by 
the Madras High Court in 25 Mad 726 (1), 
on which reliance was placed by the 
IStirQsd ooQQsel for tbo pstitioner io sup- 
port of the position that no harm or 
damage to the reputation of the Registrar 
or the University had resulted. In our 
judgment the necessary elements of an 
offence of cheating and forgery for the 
purpose of oheating as contemplated by 
law, was committed by the -petitioner, 
regard being bad ' to the conclusions on 
evidence arrived at by the Magistrate in 
the case before us. 

On the above conclusion on the ques. 
tions submitted for our consideration in 
the case, the conviction of the petitioner 
must be affirmed; and we direct accord- 
ingly. The sentence of rigorous impri- 
sonment for six months passed under 
Ss. 419 and 468, I. P. C., to run con- 
ourrently, do not, on the facta and oir- 
cumstanoes of the case before us, appear 
to be severe, regard being had to the 
gravity of the offence committed as 
also to the position that the petitioner, 
a brilliant alumnus of the Calcutta 
University occupying the post of a 
lecturer of an important College in Cal- 
oobba took a defence which was entirely 
false and unworthy of a person of his 
status in society. The sentence is re- 
deterrent as far as possible. 

4 ffisobarged, the oonviction 

of the petitioner and the sentence passed 
on him are upheld. The petitioner must 
surrender to his bail, and serve out the 
sentence passed on him. 

k.s./r.k. Conviction affirmed. 


A. I. R. 1936 Caloutta 406 
Nasim Ali and Edgley JJ 
Annada Charan Dnffa— Defendant 
No. 4— Appellant. 

V. 

Kamala Sundari Bai and others— 
Plain ti£f8~R08poDdent9. 

on 

alst Uateh 1936, from appellate decree 
24th May Sm. D/. 


Will— Construclioft— Absolute dedication 
of properly lo idol — SubseQuenl clause giving 
surplus to wife and sons — Prohibition of 
alienation — Held no absolute dedication to 
deity but expenses of deity formed burden 
on estate — Interest obtained by sons held 
liable to be sold in execution of decrees 
against them. 

The material portion oi a will ran as follows: 

"I dedicate all my ancestral and self* 
acquired immoveable and moveable properties 
to my family deity. For the present my wife 
and my son shall go on managing the said 
properties. Out of the profits of the said pro- 
perties the managers shall maintain tho dei- 
ties and all my usual annual festivities and 
the surplus profits shall be enjoyed in equal 
shares by my wife and my sous. Be It known 
that the said sons shall not be competent to gift 
away, sell or alienate any portion of the said 
properties nor shall they be able to put up to 
auction or sell any of these properties for their 
debts": 

Held: that the intention of the testator as 
expressed in the will taken as a whole was not 
to apply the whole income of the estate for the 
benefit of the idol. The expenses for the 
maintenance of the idols and other usual 
annual festivities which were being carried on 
by the testator at the time of his death formed 
a burden upon the properties left by him and 
that the properties were not made absolute 
debutter by tho will : 1917 PO 177, Rcl. on, 

tP 407 0 1] 

Held /urtker: that the directions in tho will 
that the surplus income was to be enjoyed by 
the members of the family in equal shares 
amounted to a bequest of the surplus to them 
for their own use and benefit and their interest 
was liable to be sold in execution of a decree 
against them even though tho testator bad 
declared that they should not be competent to 
sell or gilt away or alienate any portion of his 
properties as these directions being inconsis- 
tent with the interest given were wholly be- 
yond the power of the testator and must be 
rejected as having no operation: 5 Cnl 483 
(PO), Pei. OH. [P 407 0 1] 

Brojalal Ckakravarty and Ehilindra 
Kumar MiUer—tot Appellant. 

S, C. Basak and Chayidra Sekhar Sen 
“for Respondents. 

Judgment. — The properties in suit be- 
longed to one Umaoharan Roy. He died 
leaving a will the material portion of 
which is as follows: 

I dedicate all my ancestral and seH*acquirod 
immoveable and moveablo properties to my 
family deity Sreo Sreelswar Dayamayi Thaku- 
rani. For the present my wife, Srimati 
Kamala Sundari Tbakuraui and my son, Sri- 
man Durga Prosad Roy shall go on managlnc 
the said properties. Out of the profits of the 
said properties the managers (Sarbarakars) shall 
maintain the deities, Sri Sri Iswar Dayamovl, 
Bn Sn Iswar Dasabbhuja and all my usual 
annual festivities and the surplus profits shall 
be enjoyed in equal shares by mv wife the 
sa d Kamala Sundari Thekurani, and my sons 
Srlman Durga Prosad Roy and Kalika Prosad 
Boy and Sriman Katnna Kumar Roy. tho 
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iniDor son of mj eldest son, the late Eishory 
^lohan Boy, and the manager (Sarbarakar) 
shall be bound in every ^ay to bring np the 
minors Sriman Kalika Prosad Boy and Sriman 
Karuna Kumar Boy daring their minority. 
Be it known that the said. Durga Prosad Boy 
or Kalika Prosad Roy or Karuna Kumar Roy, 
shall not be competent to gift away, sell or 
alienate any portion of the said properties, nor 
shall they be able to pat up to aaction or sell 
any of these properties for their debts. 

Probate of this will was taken by 
Kamala Sundari and Durga Prosad. They 
got their names registered as Shebaits of 
the deity in respect of all the revenue 
paying estates. Defendant 1 obtained a 
decree for money against Durga Prosad 
and Kalika Prosad defendants 2 and 3. 
and in the execution of the decree 
attached these properties. The idol 
Dayamoyl Thakurani through the She- 
bait Kamala Sundari preferred a claim 
under 0. 21, R. 58, Civil P. C. This 
claim was disallowed. She therefore 
raised the present suit under 0. 21, 
B. 63, Civil P. C., for a declaration that 
the properties in suit are debuttar pro- 
perties and are not liable to attachment 
and sale. She obtained an injunction 
from the Court restraining defendant 1 
from selling the property pending the 
hearing of the suit but before the order 
of injunction was communicated to the 
executing Court the properties were sold 
and purchased by defendant 4. The 
defence of defendant 4 is that the dispu- 
ted properties are not debuttar, that 
they are the secular properties of defen- 
dants 2 and 3 which they bad inherited 
from their father and that they are 
liable to be sold in execution of the 
decree obtained against them. He also 
pleaded that be bad obtained possession 
of the lands purchased by him at the 
auction sale and consequently S. 42, 
Specific Relief Act, was a bar to the 
present suit. 

The trial Judge decreed the suit. He 
declared the properties to be absolute 
debuttar and not liable to be sold in 
execution of the decree obtained by 
defendant 1 against defendants 2 and 3. 
He also held that plaintiff was in posses- 
sion of the disputed properties and was 
not dispossessed by defendant 4 after 
the latter obtained symbolical possession 
through Court. Defendant 4 took an 
appeal to the lower appellate Court. 
The learned Additional District Judge 
has come ‘to the conclusion that the 
plaintiff has not been dispossessed by 


defendant 4, that by the will the dispu- 
ted properties were made absolute de- 
buttar of the idol and were not liable to 
be sold in execution of the decree against 
defendants 2 and 3. He accordingly dis- 
missed the appeal. Hence this second 
appeal by defendant 4. The point for 
determination in this appeal is whether 
the disputed properties are liable to be 
sold in execution of the decree obtained 
by defendant 1 against defendants 2 
and 3. 


Now if by the terms of the will of 
Uma Charan there was a complete or 
absolute dedication to the deity the pro- 
perties are not liable to be sold. If on 
the other hand by the will only a charge 
for sheba of the deity and other usual 
annual festivities were created on the 
properties by the will the right, title and 
interest of defendants 2 and 3 subject to 
that charge are liable to be sold. The 
question in this case therefore ultimately 
resolves itself into a question of the con- 
struction to be put upon Umacbarau's 
will. The first point which arises on the 
construction of the will is whether ac- 
cording to the true intent of the will the 
deity for whom the properties in suit was 
granted was intended to take the pro- 
perty absolutely. From the terms of the 
will quoted above it appears that the will 
begins with the dedication of the proper- 
ties to the idol. The testator then 
appoints his wife and his son Durga 
Prasad, the manager or shebaits, and 
directs that out of the income of the pro- 
perties dedicated the expenses for the 
maintenance of the deities mentioned in 
the will and for performance of all bifl 
usual annual festivities should be met 
first and the surplus is to be enjoyed by 
the members of bis family 'in equal 
shares. He then prohibits his sons and 
grandsons from alienating the properties. 
Although the will purports to begin with 
an absolute gift in favour of the idol its 
subsequent provisions relating to the dis- 
position of the surplus income to the 
members of his family out down this 
absolute gift. Id 39 All 553 (l). Viscount 
Haldane, while.explaining the decision of 
Sir George Turner in 8 M I A 6b 


rved as f ollows : 

*dunath Singh v. Thakur „ 

> 0 177=42 I 0 225 = 44 I A 187 — 20 0 0 

00=39 All 653 (P 0). • /,rw Bll 

>natun Bjsack v. Jagat 61) 

MIA 66=2 Sather 37=1 Sar 721 (P 0)- 
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AUbough nominally tbera was a gltt at 
beginning to the idol, that it d«r 

by subsequent disposition as “1^,! 

that the subsequent disposition ought to pre 

vail, rather than the earlier one and that con 

sequently there was no gift to the 

make the property pass an absolute and entire 

intarost in its favour. 


The intention of the testator as ex- 
pressed in the will before us taken as a 
whole was not to apply the whole income 
of the estate for the beneht of the idol. 
•We are therefore of opinion that by the 
'provisions of the will the expenses for 
the maintenance of the idols and other 
usual annual festivities which were being 
curriud od by tb6 tostfttor nt thu tiinu ot 
his death form a burden upon the pro- 
perties left by him and that the proper- 
ties were not made absolute debuttar by 
the will. The next question that arises 
is whether the dispositions in favour of 
defendants 2 and 3 by the will created 
suoh an interest in them as are liable to 
be sold in execution of a decree against 
them. Applying the principle laid down 
by the Judioial Committee in the case 
lof 6 I A 182 (3), to the directions in the 
will before us that the surplus income is 
to be enjoyed by the members of the 
family in equal shares, we are of opinloo, 
that this direction amounts to a bequest 
of the surplus to them for their own use 
and beueht. There are no words in the 
will to indicate that the testator iu- 
teuded to limit this bequest to the life- 
time of defendants 2 and 3. It is true that 
the testator has declared that defendants 
2 aud 3 or Karuna Kumar, shall not be 
competent to sell or gift away or alienate 
any portion of his properties. But these 
idireotions being inconsistent with the 
interest given were wholly beyond the 
power of the testator and most be rejec. 
bed as having no operation: 6 I A 182 (3). 
loited above. This being so, under the 
will of XJmaChatan, defendants 2 and 3 
obtained a share in the properties in 
question which after satisfying the ex- 
penses actually incurred for the main- 
tenance of the idols and the performance 
of the usual annual festivities may have 
some value and was therefore liable to be 
sold in execution of the decree obtained 
by defendant 1 against them. Defen- 
dant 4 has therefore acquired by his pur- 
chase at the Conrt-sale the right, title 
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and interest of defendants 2 and 3 in the 
disputed properties under the will. 

The learned advocate for the appellant 
contended that the share of defendants 
2 and 3 was one half. This was not dis- 
puted by the respondent. The expenses 
•with which these properties are charged are 
incurred for the maintenance of the idols 
mentioned in the will and certain usual 
annual festivities by which apparently the 
testator meant the periodica! pujas and the 
customary sradh which, according to the 
finding of the trial judge, used to bo per- 
formed by him during bis lifetime and 
which are now being performed by the 
shebaits. The trial Judge did not allow 
any evidence as to the actual amount 
spent in these connections. This amount 
will have to be ascertained in some future 
proceeding. The result therefore is that 
the appeal is allowed and the decrees of 
the Courts below are set aside. It is 
declared that the effect of the will of 
Umaoharan was to charge the properties 
in suit with the payment of such sums of 
money as might be necessary to defray 
the e-xpenses which might be incurred by 
the managers or shebaits of the idol for 
the daily worship of the idols mentioued 
in the will in the manner in which such 
service was performed at the time of the 
death of the testator and with the ex- 
penses whioh might from year to year be 
incurred by them in performing the usual 
annual ceremonies which were being per- 
formed by the testator in his lifetime in 
the manner in whioh such oeremonies 
were being performed at the time of his 
death. It is also declared that defend- 
ant 4 has acquired by his purchase at the 
auction-sale the right, title and interest of 
defendants 2 and 3 in the disputed pro- 
perties under the terms of the will as 
oonstrued by us. The parties will bear 
their own costs throughout this litigation. 

E.s./b.K. Appeal allowed. 


5. Ashatosh v. Darga Oharan. (1878-79) 5 Oal 
488=6 I A 182=4 Sat 68 (P 0). 
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CUNLiPPB AND Henderson, JJ. 

Emperor 

7 . 

Gostho Sardar and others — Accused. 

Jnry Ref. No. 80 of 1935, Decided on 
8th April 1936. 

{«} Criminal Trial— Reference in acquittal. 

Judges must convince appellate Courts with 
extreme patiieularity in cases of references with 
regard to acquittals than in oases of reference 
with regard to convictions. [P 403 0 I, 2] 
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P- c. (1898), S. 307-Refer- 
ence— When it should be made. 

Where a case entirely depends on the state- 
ment of an approver and two retracted confes- 
sions which ate of usual type of non-incrimi- 
nating confessions and the jury hold that evi- 
dence IS not sufficiently corroborated and hence 
give a verdict of not gnilty. a Sessions Judge 
has ordinarily no right to put up to High Court 
a report on such a pure question of fact, the 
jury being regarded as the masters of facts. 

[P 408 C 2] 

_ (c) Criminal Trial — Confessions— Confes- 
sion implicating others and safeguarding the 
person confessing— Such confessions should 
be taken warily. 

Confession which seeks to implicate a num- 
ber of other persons whilst carefully safeguard- 
ing the conduct of the person cannot be read 
without seeing that they are of a kind very 
familiar to the Judges. This type of confessor 
never really does anything at ail, but is always 
on the spot through compulsion and all that it 
is useful for is to testify the various happen- 
ings which involve other people. Such confes- 
sions should therefore be considered with great 
caution. [p 40 s C 2] 

(d) Criminal Trial— Trial by jury— Jury 
refusing to convict on uncorroborated testi- 
mony of approver — Their action is not per- 
verse. 

Where the jury refuse to convict an accused 
on a mere uncorroborated testimony of an 
approver they cannot be said to be acting per- 
versely. (P 409 0 1] 

(e) Criminal P. C. (1898), S. 307— Un- 
reasonable —Jury not satisfied that properly 
was stolen in course of dacoity— Verdict is 
not unreasonable. 

Where it is alleged by the approver that the 
accused told him that he had sold the stolen 
property to .d, but .d when put in the witness 
box claimed it as absolutely his own and the 
articles are not extraordinary, the opinion of 
the jury that they are not satisfied that the 
articles in question are proved to have been 
stolen in the course of dacoity, cannot be said 
to be unreasonable. [P 409 Cl] 

Khundkar {Deputy Legal Remembran. 
cer) — for the Crown. 

Siidhansu Sekhar Mukerjee and Sai> 
lendranath Jililra — for Accused. 

Cunliffe, J. — By the terms of the 
reference before os now, Mr. S. C. 
Cbakravarty the Assistant Sessions Judge 
at Alipore, indicates that be is by no 
means in agreement with the decision of 
the Jury sitting with him, who acquitted 
three persons; Gosto Sardar, Ishan Sar- 
dar and Haran Sardar of the crime of 
dacoity. We are getting a good many of 
these references now, and I may say, at 
once, that if the phrase may be used 
with propriety where acquittals are con- 
cerned there is a much greater onus upon 
the learned Judge to convince an appel- 
late Court with extreme particularity 
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than there is when he makes a reference 
with regard to a conviction. Now, here it. 
seems to me that the learned Judge haS' 
absolutely no right to put up to this' 
Court a report which is intended to sub-' 
stitute his judgment on a pure question! 
of fact, rather than the judgment and 
opinion of the jury, who was sitting with 
him. 

This dacoity case depended almost 
entirely upon tainted evidence. There 
was an approver, and two confessions 
were made, both of which were retracted, 
and the only view that the learned Judge 
seems to have taken with regard to 
bringing home the question of guilt to 
the accused was that he thought that the 
circumstantial evidence, such as it was,! 
ought to have been accepted by the jury; 
as confirming the facts coutained in thej 
retracted confessions and in theapprov-l 
er’s testimony in the case. One cannot* 
read these confessions without seeing 
that they are of a kind very familiar to 
the Judges of this Court, the sort of con- 
fession which seeks to implicate a num- 
ber of other people whilst carefully safe- 
guarding the conduct of the person con- 
fessing it. This type of confessor never 
really does anything at all, but is always 
on the spot through compulsion, and all 
that it is useful for is to testify to 
various happenings which involve other 
people. There was certain evidence with 
regard to the pawning of the articles, 
said to constitute the loot of the dacoity, 
but the answer to that contention on the 
part of the prosecution seems to have 
been that the articles in question were 
common objects, claimed equally by the 
persons who pawned them as being their 
property as well as by the persons who 
were the victims of the dacoity. The 
jury were perfectly entitled on this plain 
issue of fact to accept the evidence of 
ownership on the innocent side, if they 
wished to. In the circumstances of this- 
case, we must reject this reference, and ex- 
press the hope that references of this type 
consisting of very exiguous materials will' 
be less frequent than they have been 
lately on our board. The accused must 
be acquitted and released forthwith. 

Henderson, J. — I agree. The evidence 
by which the prosecution sought to 
establish their case consisted in the testi- 
mony of an approver, the recovery of 
certain articles which were said to be 
part of the loot, and in the case of the 


Emperor v. Gosiho Sard.^r (Henderson, J.) 
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accused Gosto's and Haran's confessions. 
iThis should be enough to show that 
case is one which is eminently suitable 
(for trial by a jury, but it will be almost 
impossible to say that the verdict, what- 
ever it might b6> was unreasonable or 
I perverse. With great respect to the 
learned Judge, so tar as the accused Ishan 
is concerned, the view of the jury was 
eminently sound, because on going into 
the case we find that there is really 
Dothing against him, except the uncorro- 
borated testimony of the approver. We 
are certainly not prepared to say that a 
jury refusing to convict on such testi- 
mony is acting perversely. In addition 
to that deposition the prosecution pro* 
duced Bxs. 6, 7 and 8 said to be part of 
the loot which were recovered frona pro- 
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sicDS. Neither of them is a full or frank 
statement. Both the accused persons 
alleged that they were compelled to join 
in the dacoity against their will. That 
is always a suspicious circumstance 
because there is no advantage to the rest 
of the gang in taking reluctant persons to 
participate in the crime. Then again, 
neither of them did anything when he 
got there. As I have already said, we are 
not at all surprised that the jury refused 
to convict on these statements. 

D.L./b.K. Reference ansxcered. 

'Jf A. I. R. 1936 Calcutta 409 
Gdha and Bartley, JJ. 

Bank of Dacca, Lid. — Decree. holder — 
Appellant. 


secutioQ witness No. 15 Paresh. Now, 
the approver said that this accused Isbau 
admitted to him that he sold some of the 
loot to Paresh. Suppsoing Paresh bad 
come forward and supported that story, 
the prosecution might urge that there 
was some corroboration of the approver's 
evidence. But even then the jury might 
refuse to accept, as satisfactory corrobo- 
ration, an exculpatory statement made 
by the person in whose possession the 
stolen property was actually found and 
in doing so would clearly be taking a 
thoroughly reasonable view of the matter. 
The present case is even weaker than 
that; when put into the witness box, 
Paresh absolutely denied that these 
articles bad been sold to him by Ishan, 
and claimed them as bis own. 

The identification of the property 
alleged to have been stolen is common to 
the oases of all the three aoonsed persons. 
It 18 also common to all the three oases 
that the persons, from whose possession 
these very ordinary articles were recover, 
ed claimed them as their own. Where 
in a case of counter-claims of this sort 
the jury are not satisfied that the pro. 
petty in question is proved to have been 
stolen m the course of dacoity, it cannot 
be said that their view is unreasonable. 

The only other evidence consisted of 
two confessions made by the aoonsed 
persons Gosto and Haran. As my learn, 
ed brother has pointed out, those oonfes 
Bions are of a oharaoter which suggests 
that they are not made from any desire 
to tell the truth, but for some other pur 
pose. We are not at all surprised that 
the ]ury refused to accept those confes 


Gowr Gopal Saha — Judgment-debtor — 
Bespondent. 

Appeals Nos. 2 and 3 of 1936, with 
Buie 206 (U) of 1936, Decided on 7tb 
April 1936, against appellate orders of 
Dist. Judge, Dacca, D/- 6th September 
1933a 

(a) Banker and Customer — Relaliontbip 
between, explained. 

The relationship of banker and customer is 
generally that of agent and principal, of debtor 
and creditor or of pledgor and pledgee; there 
are however cases where the banker stands iu 
the relation of trustee as well as agent for bis 
customer. [P 4X0 0 2; P 411 C 1] 

^ (b) Banker and Customer — Relationship 
between — Banker no trustee of money depo- 
sited by customer for his own use^But case 
different where banker using securities de- 
posited for bank's use and not for customer 
^Customer depositing securities with banker 
at cover for advances— Transaction held to 
be in nature of pledge. 

The banker is not a trustee for the customer 
in respect of money paid in or responsible for 
him for the use he makes of it, but the position 
is not the same whore the banker uses the secu- 
rities deposited with him for his own use. and 
there is conversion of the securities for the 
purposes of the Bank and not for the purpose 
of customer, [p q 1] 

Where securities are deposited as cover for 
advances and for the purpose of securing over- 
drafts or advances, the transaction is strictly of 
the nature of pledge: R$ Hallet's Esiate. (1870> 
18 Oh D 6% and 19 Cal 322 (PC), RcL on. 

(c) Banker and Customer— Sale of tecur^i- 
ties— Pfcymenl of bank's loans- Customer 
held entitled to balance of money over end 
above his liabilities to bank. 

The customer Is entitled to enforce his owner- 
ship to the amount in the hands of the banker, 
wter the sale of the Governmenb Promissory 
Notes deposited in the Bank as security to 
cover overdrafts or advances after payment of 
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loans from the Bank for which they are secn- 
rity; lU Cal 322 (P 0). Bel. on [P 411 0 1, 2l 

(d) Civil P, C. (1908), O. 21, R. 19 and 
S. 47 — Provisions in O. 21, R, 19 are not ex- 
haustive regarding questions covered bv 
S. 47. 

The provisions contained in 0. 21, R. 19, Civil 
P. G,, cannot and should not be taken to be 
applicable and exhaustive in regard to questions 
arising for consideration under S. 47 of the Code 
relating to execution, discharge or satisfaction 
of decrees. [P 411 C 2] 

(e) Executing Court— Powers of — Execu- 
ting Court can give set-off even in cases not 
coming under O. 21, R. 19. Civil P. C. 

On general principles and in the exercise of 
its inherent power, an executing Court can 
entertain and give eSeot to a claim to set off 
even in case which does not come strictly under 
0. 21, R 19, Civil P. 0. [F 412 0 1] 

Bireswar Bagchi, Prokash Chandra 
Pakrasi, Jitendra Mohan Banerji and 
Nirmal Kumar Sen — for Appellanti. 

Nares Chandra Sen Gupta. Benoyendra 
Pr. Bagchi and Badhicaranjan Guha — 
for Eespondenb. 

Misc. Appeal No. 2 of 1936. 

Judgment. — This appeal has arisen out 
of an application under S. 47. Civil P. C. 
made by a person in the position of a 
judgment-debtor being a sbare-bolder of 
a Back, the Bank of Dacca, in liquidation 
against whom there were orders for re- 
covery of money passed in favour of the 
Back in liquidation in respect of unpaid 
calls for shares allotted to him. The 
applicant raising objections under S. 47, 
Civil P. C., respondent in this appeal, bad 
an account with the bank of Dacca and as 
security against overdraft, bad deposited 
Government Promissory Notes. These 
notes were deposited by the Bank of Dacca 
with the Bengal National Bauk, and were 
sold by the Receiver appointed by the 
Court for the Bengal National Bank, and 
the sale-proceeds after certain deductions 
made therefrom on account of dues of the 
Bank of Dacca to the Bengal National 
Bank, were sent to the Liquidator of the 
Bank of Dacca. The amount received by 
the Liquidator exceeded the sum reali- 
sable from the appellaut under the 
balance order put into execution. The 
objections to execution raised by the 
appellant related to the position that the 
Liquidator of the Bank of Dacca seeking 
to execute the balance order should meet 
the decretal dues out of the amount re- 
covered from the Receiver of the Bengal 
National Bank which was the obisotor s 
property, being trust money which could 
not be applied for any purpose other than 
that for which the Government Promis- 


sory Notes were deposited. The conten- 
tion of the debtor under the balance 
order was that money io the hand of the 
liquidator would fully satisfy their Uabi- 
lity under the balance order and the 
execution should not therefore be allowed 
to proceed. 

The Liquidator of the Bank of Dacca 
on the other band, asserted that the 
applicant under S. 47, Civil P. C. was 
only a creditor of the Bank, and bis 
objection by way of set off was not main- 
tainable. The learned District Judge in 
the Court of Appeal below, in affirming 
the order passed by the Court of execu- 
tion, held that on the facts and in the 
circumstances of the case, the Bank of 
Dacca was trustee iu respect of Govern- 
ment Promissory Notes deposited by way 
of security for advances; that the debt of 
the Bank could be squared without taking 
the matter into Court at all, that the case 
was not one of set off or of a contributory 
claiming a deduction before a share out 
among the creditors. The respondeat 
was not, according to the Judge, in the 
position of a creditor, but was entitled to 
enforce his ownership of the Government 
Promissory Notes deposited with the 
Bank. It appears that on 13th August 
1931, the respondent addressed a letter 
to the Liquidator of the Bank of Dacca 
mentioning the Government Promissory 
Notes deposited by him as security for 
advances and claiming the amount covered 
by the same with interest up-to-date. 
There is a note on the letter showing that 
Bs. 5,601-7-10 was the amount the res- 
pondent was entitled to get from the 
Bank. It may be noticed that in view of 
the use of the word trustee in the judg- 
ment of the Courts below, which appears 
to us to have been used in a very general 
way, a great deal of time was taken by 
the learned advocates representing the 
parties to this appeal, for explaining the 
position created by the deposit of Govern- 
ment Promissory Notes as security for 
advances or overdrafts. The position was 
debated before us with a reference to 
some decisions of Courts in England, 
practically without reference to the facts 
of the case before us, and without consi- 
deration for a position which may be 
taken to be well established now. The 
relationship of banker and customer is 
generally that of agent and principal, ot 
debtor and creditor or of pledger and 
pledges; there are however oases where 
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the banket stands in tbe relation of 
'trnstee as well as agent for his customer, 
'as for example in the case of securities 
lodged for safe custody, the banker is no 
entitled to sell or pledge them, and must 
be prepared to band back the identical 
securities deposited; should he convert 
them to his own use. he become crimi- 
Daily liable. (See Sykes on Banking. 
Edn. 6. pp. 126-127). As has been men- 
tioned in Paget’s Law of Banking the 
relation of banker is primarily that of 
debtor and creditor, and observations of 
Jessel, U. E. in 13 Ob D 696 at p. 727 (l) 
do not affect the general rule. The banker 
is not a trustee for the customer in res- 
pect of money paid in or responsible for 
him for the use be makes of it, but the 
position is not the same where, as in the 
case before us, the banker uses the secu- 
rities deposited with him for his own use, 
and where there is conversion of the 
securities for the purposes of the Bank 
and not for the purpose of the customer. 

In the circumstances of the case before 
ns where securities were deposited as 
cover for advances, and for the purpose 
of securing overdrafts or advances, the 
transaction was strictly of the nature of 
a pledge, (Paget, p. 242), and this rule 
Wust be taken to be the rule guiding the 
relationship of a banker and a customer 
in the position of the respondent in this 
appeal in view of the decision of their 
Lordships of the Judicial Committee in 
19 I A 60 (2). On the principles adopted 
in 19 I A 60 (2), and on the facts and 
oircumstanoes of the esse before ns, the 
bank became liable for the value of the 
G. P. Notes as for conversion. The bank 
had converted the G. P. Notes to its own 
use, and was liable for the value of them 
iooluding interest on them. The customer 
was of course bound to pay the loans for 
which the G. P. Notes were security: see 
19 I A 60 ( 2 ) at pp. 67-68. The position 
taken up by the respondent in his letterto 
the bank in liquidation dated 13th August 
1931, mentioned above, was justifiable 
on principle and authority to which refer- 
ence has been made, and the Judge in 
the Court below is right in holding that 
the respondent was entitled to enforce 
his ownership to the amount in the hands 
of the liquidator, after the sale of the 

1 . Ba Hallet’s Estate. (1879) 13 Ch D 696=49 

L J Oh 415=28 W R 739. 

2. Kelkram Doha; v. Bank of Beneal. (1892) 19 

Cal 822=19 I A 60 (P 0). 
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G. P. Notes deposited in the Bank off 
Dacca as security to cover overdrafts or 
advances after payment of loans from the 
bank for which they were security. 

The question for consideration next is 
whether the respondent against whom 
execution was levied for realization on 
unpaid share call moneys, in pursuance of 
a balance order made under the Com- 
panies Act, was entitled to take up the 
position that the Liquidator applying for 
execution should meet the decretal dues 
out of the amount in bis bands, repre- 
senting the sale-proceeds of the G. P. 
Notes, which is the respondent's own 
property. The Court of execution ex- 
pressed the opinion that as soon as the 
respondent assorted as he did, that the 
money in the bands of the Liquidator 
was to be applied to the satisfaction of 
the decretal debt, the Liquidator should 
have entered satisfaction of the decree, 
as the money in the bands of the Liqui- 
dator was far in excess of the decretal 
amount. There was no question of set 
off in the ease. The Judge in the Court 
of appeal below agreed with the Court of 
execution in the above viesv of the case 
and observed that the respondent simply 
sought to utilise his own property in the 
bands of the Liquidator for the purpose 
of meeting dues decreed against him as a 
contributor. It was urged before us in 
support of the appeal by the Liquidator 
that the question of a set off not having 
been raised in the liquidation prooeed- 
logs, the respondent was not entitled to 
raise the question in the proceedings in 
exeoutioQ started by the Liquidator. 
There is no question that the provisions 
contained in 0. 21, R. 19, Civil P. C., 
relating to oross-olaims, have no appHoa-; 
tion to the case before us; but in ouri 
judgment those provisions cannot and{ 
should not be taken to be exhaustive in 
regard to questions arising for considera- 
tion under S 47, Civil P. C., relating to 
execution, discharge or satisfaction of| 
decrees. Their Lordships of the Judicial 
Committee of the Privy Council in 19 
I A 166 (3) prohibited placing a narrow 
construotioD on the language of the sta- 
tute, and expressed the opinion that an 


enactment of which the scope was to 
provide for expeditious procedure for 
trial of question without recourse to sepa- 
rate suit, should be used for the benefi- 

8. Ptoaanna Kumar Sanyal 7 . Kalldas Sanyo). 

(1892) 19 Oal 633=19 I A 166 (P C). 
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cient purpose of checking needless litiga- 
tion and disposing of objections to exe- 
cution as speedily as possible. In this 
connection we desire to express our entire 
agreement with the position indicated 
by this Court in 39 C W N 106 (4) that 
on general principles and in the exercise 
of its inherent power, an executing Court 
can entertain and give effect to a claim 
to set off even in cases which do not come 
strictly under 0. 21, R. 19. Civil P. C. 

The result of the conclusion we have 
arrived at, as mentioned above, is that 
the order passed by the Courts below, 
against which this appeal is directed is 
affirmed; and this appeal is dismissed 
with costs. The hearing fee in this Court 
is assessed at two gold mohure. 

The connected Rule, Rule No. 206 (M) 
of 1936 is discharged. There is no order 
as to costs in this Rule. 

ISliscellaneous Appeal No. 3 of 1936. 

The question arising for consideration 
in this case is similar to those decided by 
us in appeal from Appellate Order No. 2 
of 1936. The point of difference as bet. 
ween this case and the other is that in a 
letter to the Liquidator, Bank of Dacca 
(in liquidation) the respondent mentioned 
that he was laying his claim to G. P. 
Notes deposited by him with the bank 
as security against overdraft, as creditor. 
There was also an endorsement on the 
letter showing that the respondent's 
claim was admitted. The G. P. Notes 
deposited by the respondent as security 
were made over to the Bengal National 
Bank by the Bank of Dacca. The National 
Bank sold these notes, and after deduc. 
tion of the major portion of the sale pro- 
ceeds in respect of the dues of the Bank 
of Dacca, the Receiver of the National 
Bank sent the remainder of the sale pro- 
ceeds to the Liquidator of the Bank of 
Dacca. The respondent, raising objec- 
tion to the proceedings in execution for 
realization of amounts due from the res- 
pondent in respect of unpaid share call 
moneys, sought to use the amount in the 
hands of the Liquidator towards the 
payment of the decretal dues, as shown 
in a balance order made in liquidation 
proceedings 

The questions arising for consideration 
in this appeal have been decided in our 
judgment in the oth er appeal No. 2 of 

i. Krishna Ohandra Bhowmik v. Pabna 

Dhanabhandar Oo. Ltd., 1986 Cal 225=155 

1 0 901=89 OWN 106=62 Oal 298. 


1936, and for the reasons stated in that 
judgment, this appeal must be dismissed 
as in our opinion the learned District 
Judge in the Court of appeal below is 
right in holding that the mere use of the 
words as creditor" in the letter referred 
to above, could not reasonably be taken 
to mean that the respondent abandoned 
his rights of ownership in respect of pro- 
perty held by the Bank of Dacca for 
him. The word “trust" used by the 
Judge in this connexion, may be strictly 
accurate in view of the legal position 
created by the deposit of G, P. Notes as 
security for advances or overdrafts, and 
by the sale of the notes at the instance 
of the Bank. It may also be noticed as has 
been mentioned by the District Judge in 
bis judgment'the words “claim admitted” 
appearing on the letter addressed to the 
bank proves nothing, and could not result 
in the respondent’s surrendering his right 
of ownership in the amount recovered in 
respect of his G. P. Notes from the Recei- 
ver of the National Bank by the Liqui- 
dator of tbe Bank of Dacca, or that tbe 
respondent had chosen to rank as a credi- 
tor. The respondent was not on tbe facts 
and circumstances of tbe case, and on the 
decision given by us in Appeal No. 2 of 
1936, mentioned above, entitled to enforce 
his right of ownership and defeat tbe 
Liquidator’s claim in the proceedings in 
execution giving rise to this appeal. 

The appeal is dismissed with costs; 
the hearing fee in this Court is assessed 
at two gold mohurs. 

B.W./b.K. Appeal dismissed. 
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Guha and Babtley, JJ. 

Mohini. Mohan Saha — Plaintiff — Ap- 
pellant. 

V. 

Janaki Nath (dead) and others Res- 


pondents. 

Appeal No. 128 of 1934, Decided on 
27th April 1936, from original decree of 
Sub.Judge, Burdwan, D/- 28th March 


Pransfer of Properly Act (1882), S. 58(f) 
deposit of tille-deed under agreement to 
ter present and future advances Each 
vance becomes charge on property and no 
sh depoeit of tille deeda ia neceaaary. 
,Vhere title deeds are deposited under an oral 
cement to cover present and future advan- 
, as each advance is made, it becomes a 
irge on the property comprised in the title* 
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deeds by the force of the prior oral agreement 
that it shall be so. Fresh deposit of title deeds 
for subsequent advances is not nec^sary: 
Er parte Langton, 17 Ves -237; Ex parte mute- 

bread, 19 Ves 209 and 10 Bom 634, Ref. 

(P 413 C 

Bijon Kumar Mukherjee and Biswa. 
nath Naskar — for Appellant. 

Apurbadhone Mukherjee and Panna- 
lal Chatterjee (for Deputy Begistrar)— 
for Eespondents. 


Judgment.— The question for conside- 
ration in this appeal is whether a mort- 
gage was created by delivery of docu- 
ments of title to immoveable property 
with intent to create a security thereon, 
in respect of a transaction of loan 
evidenced by a band note esecuted by 
Janaki Nath Samanta, the father of the 
respondents 1 to 5 (b) in this appeal in 
favour of Mohini Mohan Saha, the appel- 
lant, on 6tb April 1932 for Bs. 2,500. The 
evidence in the case before us establishes 
the position that before the hand-note in 
question. Ex. 3 in the case, was executed. 
Janaki Nath Samanta handed over to the 
appellant his title deeds in respect of his 
rice mill at Bnrdwan and the site thereof 
and of the adjacent land and garden, on 
the date on which the title deeds were 
delivered, a loan of Bs. 12,500 was 
advanced by the appellant, and Janaki 
Nath Samanta stated that he would take 
loan up to a maximum of Bs. 20,000 and 
that the deposit of title deeds would be 
the security for loan up to the said sum 
of Bs. 20,000. This position is clearly 
made out on evidence coming from the 
side of the appellant: and we see no 
reason to hold that the evidence was 
untrustworthy and unreliable, as we 
were invited to do on behalf of the 
respondents in this appeal. It would 
appear that on the evidence, the Judge in 
the Court below came to the conclusion 
that It might probably have been intend- 
ed that the second advance of Bs. 2,500 
would come to be covered by the previous 
delivery of title deeds when an amount of 
Bs. 12,500 was advanced; bat as there 
was no fresh deposit of title deeds it 
could not be held that there was any 
delivery of title deeds for the second 
hand.note for Bs. 2,500 from a "mete 
^cit intention” of the parties concerned 
On the above conclusion the decision 
was given by the learned Subordinate 
Judge in the Court below, that so far as 
the hand.note of Bs. 2,500 was concerned 
there was no mortgage. In our opinion 


the decision is erroneous and cannot be 
supported. 

It is well settled that in the case of a 
mortgage by delivery of title deeds, the 
debts must be proved; the deposit of title 
deeds has to be established; and the in- 
tention that the title deeds deposited 
as a part of the transaction should be 
security for the debt made out. It may 
further be taken to be established on 
authorities, that a mortgage by delivery 
of title deeds as contemplated by law, is 
not created when the deeds are deposited 
before any money is advanced with a 
view to prepare a future mortgage, and 
there is no express agreement that they 
shall stand as security for future advan- 
ces. Title deeds may be deposited un- 
der an oral agreement to cover present 
and future advances. As each advance 
is made, it becomes a charge upon 
the property comprised in the title 
deeds from the force of the prior oral 
agreement that it shall be so [see 17 
Ves 227 (l) and 19 Ves 209 (2), referred 
to in 10 Bom 634 (3)]. Applying the 
rule mentioned above to the evidence in| 
the case before us, the conclusion is' 
irresistible that a mortgage was created 
by the transaction evidenced by the hand- 
note Ex. 3 in the case, by the deposit of 
title deeds, and by the force of the prior 
express oral agreement between the par. 
ties concerned, that the title deeds depo- 
sited were to cover the present and future 
advances up to Rs. 20,000. In our judg- 
ment, the plaintiff-appellant was entitled 
to get a mortgage.decree for the amount 
covered by tbe hand-note Ex. 3 in the 
case on the materials before us. 

It may be mentioned that it was con- 
tended on behalf of the respondent in 
the appeal that the delivery of title deeds 
related only to the advance of Bs. 12,500 
made at the time at which they were 
delivered, and the provisions contained 
in S. 91, Evidence Act, operated as a bar 
to leading oral evidence that the deposit 
of title deeds as made related to future 
advances. The argument in this behalf 
was based on the contents of a memoran- 
dum creating collateral security for the 
amount of Bs. 12,500, dated 10th March 
1932, Ex. 2 in the case, in which the 
words collateral seourity for t he repay- 

1. Ex parte LaDgston, (ISIO) 17 Vea 227 

Q. Ex parte Whitbread, (1812) 19 Ves 200 

^10 Bom oS." 
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meot of Rs. 12,500 only” were used. It 
is impossible for us to give effect to the 
argument, seeing that the oral agreement 
between the parties concerned did not 
relate to the transaction in which the 
amount of Es. 12,500 was advanced, and 
for the reason that it was open to the 
appellant before us to prove a separate 
oral agrement as to any matter on which 
the document, Ex. 2, was silent. On 
the conclusion we have arrived at, the 
part of the decision and decree of the 
Court below against which this appeal is 
directed, must be set aside; and we direct 
accordingly. The claim of the plaintiff- 
appellant based on the band-note dated 
9th April 1932. Ex. 3 in the case, is 
allowed on the footing that a mortgage 
was created in respect of the loan of 
Rs. 2,500 advanced by delivery of title 
deeds. The Court below will now pro- 
ceed to pass a mortgage-decree for the 
entire claim made in the suit in which 
this appeal has arisen, in accordance with 
law. entitling the plaintiff-appellant to 
recover the mortgage money claimed by 
him with costs in the litigation, up to 
the present stage, including the costs in 
this appeal. The hearing fee in this ap- 
peal is assessed at three gold mohurs. 
v.B./B.K. Appeal allmved. 
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Lort-Williams and Jack, JJ. 

Superintendent and Eememlrancer of 
Legal Affairs, Bengal — Appellant. 

V. 

Kali Baman R/ioWoc/tarjee— Accused 

—Opposite Party. ^ , 

Govt. Appeal No. 3 of 1935, Decided on 

7tb August 1935. » j - 

Assam Criminal Law Amendment Act 
(1934), S. 20 (1)— Act ba* no force ouUide 

A*rrsidont of Assam was served with » 
under S. 16 (1) (a) of the Act directing him to 
notify his residence and ^ny change of residence 
to the Superintendent of Police, left for 

Bombay after duly notifying thie to the Super 
intendent of Police at Sy hot. On bis return 

"" H S-** tS the Act had no force outside Assam 
and was not intended to apply to such a person 
iiutslde the limits of Assam^ ^ ^ ^ 

D. N. Bhattacharji-ioi AppeUanb. 

J. C. Gupta and Badhananda Bhatta- 
charji^ior Opposite Party. 


Lort-Williams, J. — This is an appeal 
on behalf of the Government of Assam by 
the Superintendent and Remembrancer of 
Legal Affairs, Bengal, against the order 
of the Second Additional Sessions Judge 
of Sylhet, dated 13th February 1935, ac- 
quitting the accused-respondent on ap- 
peal from the order of the Additional 
District Magistrate of Sylhet, who had 
convicted him under S. 20 (l), Assam 
Criminal Law Amendment Act, 1934, and 
sentenced him to suffer rigorous impri- 
sonment for six months. The appellant 
was served with a notice under S. 16 (l) 
(a) of the Act on 7th August 1934, direct- 
ing him to notify his residence and any 
change of residence to the Superinten- 
dent of Police, Sylhet. The appellant was 
then residing at Sylhet town and he noti- 
fied his residence duly. On 2l8t October 
1934 be wrote a letter to the Superin- 
tendent of Police, Sylhet, to say that he 
was starting for Bombay that evening to 
attend the Congress Session as a repre- 
sentative of a local weekly, and he left 
Sylhet on the same evening. The appel- 
lant returned to Sylhet on 2nd Decem- 
ber 1934. On 26tb November 1934 he 
wrote a letter from Calcutta stating that 
at Bombay he had stayed at Abdul Gafur 
Nagar (the Congress site) and had been 
detained by illness and that be bad ar- 
rived at Calcutta a few days previously and 
was staying at 175/1 Upper Circle Road. 
On the appellant's return to Sylhet on 
2nd December 1934 be was arrested on 
a charge under S. 20 (l). Assam Criminal 

Law Amendment Act. 

Apart from the merits of the case, a 
point of law was raised on behalf of the 
appellant to the effect that the order 
under S. 16 (l) of the Act, being an 
Assam Act, has no force, so far as the ap- 
pellant was concerned, when be was oat- 
side the boundaries of Assam. The ex- 
tent of the application of the Act is de- 
fined bysub-s.(l) thereof, viz., that it ex- 
tends to the whole of Assam. It is clear 
therefore that the Act has no force out- 
side Assam. An Act intended to have) 
effect outside the limits of the province 
would probably have to be passed by the 
Government of India. But it is not ne- 
cessary for us to decide that point. This 
is a Provincial Act of the Assam 
ment. It was intended, as tha learned 

Sessione Judge observed, to 

versive action within the jarisdiot on of 

fte Loc“°Government of the Province of 
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Assam. That Government is not prima 
facie concerned with the good govwn- 
menb of areas outside its jurisdjction. Un- 
doubtedly. it is necessary to take steps to 
prevent a person believed to be engaged 
in subversive activity in one province 
from working freely for the same object 
in another province. But as the learned 
Judge observed the remedy for this is 
that when such a person leaves the juris- 
diction and enters the jurisdiction of an- 
other province, the authority which made 
the original order should notify the 
authority in the area to which that per- 
son has gone, and that authority should 
take the necessary steps. 

For these reasons, it is necessary for such 
a person leaving Assam, before doing so. 
to notify his change of residence, that is, 
to state the place of residence to which 
be intends to go. With regard to this, 
the complaint is that all that be told the 
authorities was that be was going to Bom- 
bay. But it seems that he bad some ex- 
cuse for this omission, because when be 
started he did not know where he was 
likely to stay in Bombay, as he was only 
going there to attend the Congress Session 
as the representative of a local news- 
paper. However be gave the authorities 
this information, and if the police had 
been vigilant it would have been compa. 
ratively easy for them to have got into 
touch with the appellant when he was 
attending the Congress Session at Bombay. 
Instead of that they waited for over a 
month before they took any action in the 
matter. Apparently, the authorities bad 
no objection to the appellant's going to 
Bombay to attend the Congress Session. 
But they complained of the fact that he 
had not informed them of bis subsequent 
changes of address in Bombay and Cal- 
cutta. In my opinion the Assam Act 
does not and is nob intended to apply to 
such a person outside the limits of Assam. 
But the Assam authorities are interested 
in the movements of such a person 
directly he returns within the limits of 
the province. If these restrictions are 
nob considered to be sufficient by the 
various Local Governments, steps should 
be taken to obtain legislation which will 
affect the whole of India irrespective of 
the limits of any particular Province. 
Apart from the question of law I am 
satisded that the appellant in this case 
acted in good faith as is shown by i the 
letter which he wrote on 26bh November 
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1934, and by his return to Svlbet on 2nd 
December 1934. In these circumstances 
the appeal must be dismissed. 

Jack, J.— I agree. 

d.s./b.k. Appeal disviissed. 
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Guha akd Bartley, JJ. 

{Shebaita of Sree Sree Idol Issur) Sri- 
dhar Thakur and others — Plaintiffs — Ap- 
pellants. 

V. 

Jamini Sundari Dassija — Defendant — 
Respondent. 

Appeal No. 184 of 1934, Decided on 
6th May 1936, from original decree of 
Sub.Judge, Rajshabi, D/- 23rd April 
1934. 

(a) Bengal Land Revenue Salei Act (9 ef 
1859), Si. 6 and 7 — Sale on account of ar* 
reare of revenue and ceiies not amalgamated 
— Mention of arrears of ceiies in notification 
doei not make sale for arreare of revenue 
illegal. 

Where a sale for arrears of revenue Is held 
not ooly on account of arrears of revenue but 
in respect of the arrears of cesses due on the 
estate in question, the amount due on account 
of cesses having been separately mentioned in 
sale proclamation but not amalgamated with 
or included in the amount of revenue, the 
mention of the amount of cesses due along with 
the arrears of revenue in the sale notificatiou 
does not make the sale for arrear of rovenuo 
illegal or ultra vires. [P 417 0 1} 

(b) Bengal Land Revenue Sales Act (9 of 
1859), S. 6— Publication of notification of 
tale in Gazette— Period of 30 days does not 
apply. 

The provision of S. 6 does not prescribe a 
period of 80 days in the matter of publication 
in the Gazette of the notidoatioo of sale ; noc 
does the provision relating to affixing the sale 
notification at certain places, which precedes 
the one relating to the publication of the sale 
notification in the Gazette, fixing a period of 
80 days, <tpply also to the publication of the 
sale notification in the Gazette. 417 0 2] 

(c) Bengal Land Revenue Sales Act (9 of 
1859), Si. 6 and 7— Mere suit for declare* 
lion that sale was illegal is not maintainable. 

A suit merely for a declaration that the 
revenue sale was illegal and ultra vires and 
without any force and ofiect, is not maintain* 
able under the law, in the absence of any pra* 
yer for consequeotial relief for setting aside 
the sale held for arrears of revenue. A suit 
with a prayer for a declaration, pure and aim* 
pie presumably for the purpose of avoiding pay* 
ment of proper court-fees is not a suit which is 
contemplated by the Revenue Sale Law. 

[P 418 0 1. 2] 

Sarat Chandra Basak and Bijan 
Kumar Mukkerjee—tox Appellanbs. 

Biresioar Bagchi and Jatindra hlohan 
Sanyal — for Respondent. 
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JodglDSnt. This appeal has ariseaout 
01 a sa;c for a declaratory decree Iq res- 
pect 01 a revenue sale held on 2-ith June 
1932, of ^ahai Taraf Ratahar and others, 
appertaiping to Touzi No. 365 of the 
Ea.’sbahi Collectorate, after having the 
same determined to be bad and inopera- 
tive (illegal and ultra vires), and of no 
force and effect. In the plaint, there was 
also a prayer for temporary injunction 
against the defendant respondent, res- 
training her from taking possession of 
the disputed property till the disposal of 
the suit. The prayer for temporary in- 
junction was withdrawn during the pen- 
deucy of the suit. The case of the plain- 
tiffs before the Court was that the re- 
venue payable in respect of the Touzi in 
question for the March kist of 1932, be- 
came arrear only on 1st April 1932, and 
as such the ssile that was held on 21th 
June 1932, was illegal and ultra vires ; it 
was further stated by the plaintiffs that 
the tevenne payable for the Mahal in 
suit was payable in four kists, namely, 
12th January. 2Sth March. 23th June 
and 2Sth September, and that the plain- 
tiffs paid the revenue in the said manuer 
all along and coold not pay the revenue 
for the March kist ou account of the 
world wide economic depression. It was 
the case of the plaintiffs chat the Mahal 
in question was advertised for sale not 
only for arrears of revenue but also for 
cesses due, aud that as such the sale held 
on 24tb Jane 1932, was not legal. It was 
asserted by the plaintiffs that the sale 
notices aud the sale proclamatious re. 
quired to be served under the provisious 
of Ss. 6 and 7, Revenue Sale Law, were 
not served in the locality, and were not 
duly published iu the Calcutta Gazette 
in the manner provided by law. It was 
the case of the plaintiffs also that owing 
to irregularity referred to in the plaint, 
the property having an annual income of 
Rs. 1,744, and worth Rs. 17.003, was scld 
at an inadequate price of Bs. 1,100 only 
and that thereby the plaintiffs suffered 
substantial injurj*. It was further stated 
by the plaintiffs that they had suffered 
extreme hardship as a Telegraphic Money 
Order for Rs. 1,000 was not delivered to 
their agent on the date of the sale by the 
Post Office, and that as such the arrears 
of revenue could not be deposited in the 
Collectorate on the date of the sale. 
The last of the above allegations of fact 
on which the plaintiffs' case before the 
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Cour: rested, relating to hardship conid 
not be considered to be the basis of a 
gtonnd for holding that the sale was not 
in accordance with law. The evidence 
in the case does not establish the posi. 
tion that the telegraphic money order 
arrived at the post office on the 24th 
June, and that the amount covered by it 
could not be paid by the post office to 
the plaintiffs’ agent on account of short, 
ness of fund. The ground of hardships as 
aforesaid, was not made ont, and no 
question of irregularity or illegality arose 
on the facts alleged, relating to non- 
deposit of arrears on the date of sale. 
The claim made by the plaintiffs in the 
suit was resisted by the defendant. The 
allegations of fact made in the plaint on 
which the plaintiffs' case before the 
Court was based were denied: and it was 
asserted by the defendant that notices of 
the sale were properly served and pub- 
lisbed in the manner provided by law. 
In addition to the denial of the allega- 
tions made in the plaint, there was the 
deunite statement made by the defendant 
in her written statement £led in Court 
that the suit was not maintainable in 
the form presented in the plaint, with- 
out any prayer for setting aside the sale. 
On the pleadings of the parties, various 
issues were raised for determination in 
the case. The learned Subordinate Jndge 
in the Court below gave his decision 
against the plaintiffs on the material 
issues arisiug for consideration in the 
case, and the plaintiffs’ suit was dis- 
missed. The plaintiffs have appealed to 
this Court against the decision and 
decree of dismissal passed by the trial 
Court on 23rd April 1934. 

In support of the appeal to this Court 
the main questions raised by the learned 
Senior Government Pleader appearing 
for the plaintiffs-appellants may be dealt 
with under the following heads; In the 
first place it was urged in consonance 
with the statement made in t'ue plaint 
that the revenne payable for estate 
No. 365 which was sold on 24th June 
1932, was payable in four kists, and the 
kist of the 23th March, became arrear 
on the 1st .\pril, and that the sale coi^ 
not under the law, be held before the 
next kist day, the 23th June; and t^t 

as the sale was held on 24tb June 
it was in law iUegal and ultra vires The 
question thus raised in has to be decided 
and the date on which the revenue pay- 
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able by the plaintiffs for a partioular 
kist baoame arrears has to be determined 
with reference to the materials placed 
on the record. The moat relevant evi- 
dence on this part of the case was that 
afforded by the Doul Kistibandi. Ex. C 
in the case, in respect of Touji No. 365, 
dated 14th December 1813. It was 
apparent from that document, that the 
28th March could not be the relevant 
date for a partioular kist, inasmuch as 
the kists mentioned in the Doul Kisti- 
bandi were 12 in number according to 
the 12 Bengali months. The 28th March 
was not the date when any kist was pay- 
able; thePous, Magh and Falgun kists 
became arrear on the 1st Chaitra, the 
14th March; and the latest day of pay- 
ment under the Revenue Sale Law was 
therefore the 28tb March. 

This view of the matter is established 
on other materials placed on the record, 
namely the Arrears List Ex. 7. and the 
sale notices, Exs. E (6) and E (7) aeries. 
That the plaintiffs themselves knew, and 
considered that the kist in question be- 
came arrear on the 1st Chaitra, i.e , 14th 
March, is apparent from their statement 
in Ex. A, the memorandum of appeal hied 
by them before the Commissioner, for 
setting aside the revenue sale that had 
taken place on 24th June 1932. It may 
be that the statement contained in Ex. A 
does not amount to an admission oper- 
ating as an estoppel against the plaintiffs; 
but there is no doubt that it was a rele- 
vant piece of evidence which went to 
indicate clearly what the date was when 
the kist in question became in arrear, 
according to the plaintiffs themselves. 
On the materials before us, we are unable 
to come to the conclusion, as we were 
invited to do, that the trial Court was 
wrong in not coming to the conclusion 
that 28th March 1932 was subsequently 
hxed for payment of the kist in question, 
and it became arrear on Ist April 1932. 
The Doul Kistibandi, Ex. C, taken along 
with the other evidence on the record, 
establishes the position as indicated above, 
that the sale held on 24th June 1932 
was not illegal and without jurisdiction. 
It was suggested in the course of argu^ 
meat that the sale for arrears of revenue 
in the case before us, having been held 
not only on account of arrears of revenue 
but on account of arrears of cesses due 
m respect of the estate in question, it 
could not be said that the sale was one 
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for arrears of revenue. The contention 
was not however pressed, in view of the 
position, well established now, that in a 
case even of amalgamation of dues on 
account of cesses with revenue payable 
in respect of an estate, a sale for arrears 
of revenue could not be set aside on the 
ground that it was illegal or ultra vires. 
In the case before us, the amount due on 
account of cesses was mentioned in the 
sale proclamation; but it was not amalga- 
mated with, or included in, the revenue; 
the amount of revenue in arrear and the 
amount of cesses due were separately 
mentioned. In this view of the case, 
there can be no question that the men- 
tion of the amount of cesses due along 
with the arrears of revenue in the sale 
□otiScation, in pursuance of which the 
revenue sale in question was held, did 
not make the sale illegal under the law. 

The next question raised before us 
related to the non. service or non.publi. 
cation of the sale notifications and 
notices, as required by Ss. 6 and 7, 
Revenue Sale Law. The ground of irre- 
gularity in the matter of actual service 
of processes was not urged before us, and 
on the facts proved in the case, there can 
be no question that the conclusion arrived 
at by the Court below that the allegation 
of non-service of sale notification or 
notices, as required by law, bad not been 
established, is correct. The ground urged 
before us on this part of the case related 
to the position that there was no publi. 
cation in the Calcutta Gazette, of the sale 
in proper time as mentioned in S. 6, 
Revenue Sale Law. The position is this, 
the notification of the sale was published 
in the Calcutta Gazette at a time when 
there was remaining, not the full period 
of 30 days before the sale, but only 28 
days. It was urged that the law enjoined 
publication of the notification in the 
Gazette leaving a full period of 30 days 
before the sale of arrears of revenue could 
be held. It has to be noticed in this 
connection that the provision of S. 6, 
Revenue Sale Laws does not prescribe a 
period of 30 days in the matter of publi- 
cation in tbe Gazette of the notification 
of sale: and it cannot be said that the 
provision relating to affixing the sale 
notification at certain places, which pre- 
cedes the one relating to the publication of 
the sale notification in the Gazette, fixing 
a period of 30 days was applicable also to 
the publication of the sale notification in 
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the Gazette. Even if it were conceded 
in favour of the appellants that there was 
an irregularity in the matter of publi- 
cation of sale proclamation in the Gazette, 
within the time prescribed by law, that 
amounted to an irregularity; and for the 
purpose of avoiding the sale on the 
ground of irregularity, it had to be made 
out by the plaintiffs that they had suffer- 
ed substantial injury by reason of the 
irregularity complained of. 

The next question therefore was whe- 
ther it had been established in the case 
before us that there was substantial 
injury attributable to any irregularity in 
the matter of publishing the sale. The 
evidence in the case to which detailed 
reference has been made by the learned 
Subordinate Judge in the Court below, 
does not establish the case of inadequacy 
in the price fetched at the sale, as 
alleged by the plaintiffs, or that the in- 
adequacy of price was attributable to 
the irregularity or illegality in publishing 
the sale, and that substantial injury bad 
resulted by reason of the same. That 
the property sold used to fetch a net 
annual income of anything like Bs. 1,700 
was not at all established in evidence, 
and it was made out that in view of the 
economic depression in the country, the 
price at which it was sold at the sale for 
arrears of revenue, at which sales prices 
are almost always low, was altogether 
inadequate. Evidence on the record went 
to show that properties in the locality 
have been sold at sales for arrears of 
revenue at their annual net profits or 
even at half of that. The position there- 
fore is this: that conceding in favour of 
the appellants that there was any irre- 
gularity in the matter of publication of 
the notification of sale, although there 
was none established, no case of substan- 
Itial injury, as contemplated by S. 33, 
iBevenue Sale Law, having been made 
out, the plaintiffs were not entitled to 
avoid the revenue sale. 

The conclusions arrived at on the 
different points raised in the appeal 
before us, as indicated above, dispose of 
the appeal; and on those conclusions the 
appeal must be dismissed. It may be 
mentioned that in view of the defence 
raised by the contesting defendant in the 
suit, respondent in this appeal, that the 
suit was not maintainable in the present 
form without a prayer for setting aside 
the sale, decision was given by the Court 


below on the question of the maintain, 
ability of the suit. It is not necessary to 
express any opinion on that question in 
view of the conclusions we have arrived 
at on the merits of the case. The incli- 
nation of our opinion however is that 
the suit as framed merely for a declara- 
tion that the revenue sale was illegal 
and ultra vires and without any force 
and effect, was nob maintainable under' 
the law, in the absence of any prayer forj 
consequential relief. The relief that bad’ 
to be applied for in the case was one for 
setting aside the sale held for arrears of 
revenue; that was not done and the suit 
with a prayer for a declaration, pure and 
simple, presumably for the purpose of 
avoiding payment of proper Court-fees, 
was not a suit which was contemplated 
by the Bevenue Sale Law. In the result 
the appeal fails, and it is dismissed with 
costa. 

v.b./r.K. Appeal dismissed. 
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Cunliffe and Henderson, JJ. 

Abdul Gafur — Accused — Petitioner. 

v. 

Emperor — Opposite Party. 

Criminal Bevn. No. 1074 of 1935, De- 
cided on 15th May 1936. 

Regiatration Act (1908), 8s. 35 (2) and 8Z 
—Harmless He — Sentence of imprisonment 
is too heavy. 

Where in an enquiry under S. 36 (2) a person 
makes an untrue statement, without any in* 
tention to benefit himself and cheat anybody, 
but solely with a view to save certain ladies of 
the household not accustomed to go to office 
from appearing in the Registrar's Office, no 
doubt the act constitutes an ofience making 
such person liable under S. 82. but as the lie ie 
harmless a sentence of imprisonment should 
not be passed. CP ^19 0 2) 

AjU Kumar Dutt—toi Petitioner. 

Khundkar and Nirmal Chandra Das 
Gupta — for the Crown. 

Cunliffe, J. — The petitioner here oh- 
tained a rule against his conviction and 
sentence under S. 82, Eegistration Act. 
When he was tried before the Magistrate 
of Comilla, there were two other men 
with him as co-accused and they were 
convicted of abetment. On an appeal 
being heard on the part of the three 
persons before the Sessions Judge a 
Tipperah, the two persons who were 
charged with abetting the petitioner 
were acquitted. The sentence, the peti- 
tioner received in the trial Court, was one 
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year’s rigorous imprisonment and before 
the appellate Court this sentence was 
reduced to six months. 

The actual charge against the peti- 
tioner was that ha made a false state- 
ment before the Sub-Eegistrar in rela- 
tion to a certain deed. This is how the 
lower appellate Court describes the 
material facts. The learned Judge says : 
One Asafali executed a deed of gift in 
favour of the sons of his only son Abdul 
Gafur (who is the petitioner here). But 
before the deed could be registered, Asaf- 
ali died. On a certain date Abdul Gafur 
presented the deed for registration before 
the Sub-Registrar of Muradnagar when 
Abdul Gafur himself as well as the attes- 
ting witnesses Eamijaddin, Eazarali and 
Cbandmia said that Abdul Gafur was 
the only child and heir of Asafali. The 
Sub-Eegistrar was about to register the 
deed when a deed-writer, Baikuntha 
Debnath, who apparently knew Asafali, 
came forward and said that Asafali had 
left four daughters also who were his 
heirs along with Abdul Gafur. It is also 
found as a fact that thereafter the Sub- 
Registrar had refused to accept the deed 
for registration. The next day then 
turned up at the office the husbands of 
the four sisters and admitted the proper 
execution of the deed and after that it 
was registered in due form. Nevertheless 
Abdul Gafur was prosecuted. 

The main point argued before us was 
that this scene before the Sub-Eegistrar 
was not really a happening which is con- 
templated by the Act and that there was 
not enough formality to bring it within 
the language of the Act and more especi- 
ally within S. S5. The statute however 
does contemplate these informal inquiries 
such as the Sub-Registrar was making 
on this occasion. Sub-s. (2). S. 35, for 
example, seems to bo particularly appro- 
priate to what was taking place with 
regard to this execution. It lays down 
that the registering officer, may, in order 
to satisfy himself that the persons ap- 
pearing before him are the persons they 
represent themselves to be, examine any 
one present in his office. 

No doubt the statement made by Abdul 
Gafur was made in furtherance of the 
procedure under this section. It seems 
to be contemplated by the Act that par 
tioular care should be exercised when the 
executant of the document which was 


being presented is dead. One cannot 
understand this. But we are not con- 
vinced that the action of Abdul Gafur 
on this occasion and the statement he 
made, although undoubtedly untrue, was 
a very serious lie. We think there can 
be very little doubt that the reason 
which prompted him to give vent to this 
half truth was to save his sisters (who 
were Mahomedan ladies not accustomed 
to go to offices) from the trouble of turn- 
ing up before the Sub-Eegistrar. To me 
it is rather irritating to hnd that the 
lower appellate Court Judge and the 
Magistrate pompously delivered them- 
selves of the opinion that this was a very 
very serious offence indeed. No doubt it 
is an offence but it is certainly not a 
serious one. We shall reduce the sen- 
tence, whilst upholding the conviction, 
to the period the petitioner has already 
undergone and direct his release. The 
rule is made absolute to this extent. 

Henderson, J. — I agree. I have no 
doubt that the reasons given by the 
learned Judge in reaching the conclusion 
at which he arrived have been rightly 
characterised as unsound by the learned 
advocate who has appeared in support 
of this rule. On the other hand, the 
learned Magistrate reached the same 
conclusion for reasons which appear to 
me to be good reasons. Under S. 35, 
sub-s. (2) of the Act, the Sub-Eegistrar 
was entitled to examine the petitioner 
for any purpose contemplated by the 
Act. Under the Act if a representative 
of Abdul Gafur appeared and denied exe- 
cution, the Sub-Eegistrar would have 
been compelled to refuse to register this 
document. It seems to me to be impos- 
sible to say that this officer when endea- 
vouring to find out whether there were 
such persons, was not carrying out some 
purpose contemplated by the Act. 

I am bound to say that I find it diffi- 
cult to appreciate why either the Magis. 
trate or the Judge thought it necessary 
to impose a sentence of imprisonment. 
This lie was the most harmless lie that 
has ever been told. This petitioner was 
not attempting to benefit himself or to 
cheat his sisters. It is the Mukhtear who 
told him that if the Sub-Registrar became 
aware of their existence, they would have 
to be brought to the office in person and 
It IS quite obvious that Abdul Gafur sup- 
pressed the fact of their existence in 
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order to save them from this to their 
wholly unwarranted trouble. 

V.B./b.k. BuU made absolute. 
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Guha and Bartley, JJ. 

Syed Fateh Ali Mirza — Appellant. 

V. 

Sahebzadi Meherunnessa Begum and 
others — Respondents. 

Appeal No. 510 of 1935, Decided on 
23rd April 1936, from original order of 
Dist. Judge, 24-Parganas, D/- 16th Sep- 
tember 1935. 

(a) Mustalman Wakf Act (42 of 1923), 
S. 10 — Order appointing receiver is not ap* 
pealable. 

Aq order appointing a receiver in a proceed* 
ing under Act 42 of 1923 is not appealable as 
no appeal lies against an order in a proceeding 
in the Act. [F 420 C 2] 

(b) Mussalman Wakf Act (42 of 1923), 
Ss. 3, 9 and 10 — District Judge has no juris* 
diction to appoint receiver— Order appoint* 
ing receiver is liable to be set aside in revi* 
sion though appeal is not maintainable. 

There is no jurisdiction conferred on the 
District Judge in the exercise of which a re* 
ceiver can be appointed by him in a proceeding 
started on an application for direction on a 
mutawali to file particulars and accounts con* 
templated by Act 42 of 1923. An order there* 
fore appointing a receiver being without juris* 
diction is liable to be set aside in revision, 
thoucb no appeal lies against such an order. 

“ tP 420O23 

M N. Bose, Tarakesivar Nath Mitra 
and Bimla Charan Deb — for Appellant. 

B. K. Mukerjee and A. S. Akram — for 
Bespondents. 

Judgment. — This appeal has arisen 
out of a prooeeding under Act 42 of 1923 
(the Mussalman Wakf Act), started on 
an application made to the learned Dis- 
trict Judge of 24.PargaDnas praying that 
a mutawali in possession of wakf proper.- 
ties be directed to submit a statement of 
the particulars of the wakf as required 
by S. 3 of the Act, that the account sub. 
mitted by the mutawali be examined and 
audited, and that the applicant be al- 
lowed to inspect and obtain copies of 
statements and particulars furnished by 
the mutawali* At a certain stage of the 
proceeding, parties other than the ap- 
plicants who started the same, applied 
for the appointment of a receiver to take 
charge of all the wakf properties for rea- 
sons stated by them in their application 
before the Court. The application for 
appciutmcut of a receiver was granted 
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by the learned District Judge, and this 
appeal was directed against the orders 
appointing a receiver passed on 12th and 
16th September 1935. An objection to 
the maintainability of the appeal was 
raised before us, and we are of opinion 
that an appeal from the orders com. 
plained of does not lie, as they are made 
in a proceeding under Act 42 of 1923. 
There can, however, be no question that 
a question of the exercise of juriadiotion 
by the Court below arises in the case 
before us. In our judgment, the orders 
appointing a receiver in the proceeding 
pending before the Court below were 
passed under an entire misapprehension 
of the scope and operation of the provi- 
sions contained in Act 42 of 1923, as 
there was no jurisdiction conferred on 
the District Judge in the exercise of 
which a receiver could be appointed by 
him in a proceeding started on an ap- 
plication for direction on a mutawali to 
file particulars and accounts as contem- 
plated by Act 42 of 1923, which specifi- 
cally provided for enforcement of orders 
in that behalf by penalties in the shape 
of fine. 

The orders passed by the learned Dis- 
trict Judge on 12th and 16tb September 
1935 must, in the above view of the case 
before us, be set aside as passed without 
jurisdiction, and we direct accordingly. 
The receiver appointed by the learned 
District Judge is to be discharged and the 
proceeding under Act 42 of 1923 pend- 
ing before the Court below in which the 
receiver was appointed is to be dealt with 
by the learned District Judge, in accord, 
ance with law. No orders are necessary 
on the application filed by the appellant 
in Court on 8th April 1936. The ap- 
plication filed in Court to-day will be 
kept on the record and the decision in 
the case before us is given on that ap- 
plication the prayer made in the same 
being allowed. The appeal is dismissed. 
There is no order as to costs either in 
the appeal or in the application. Let 
the records be returned as soon as pos- 
Bible. 

v.b./e.k. Order set aside. 



1936 MoNMOfliNi Das 

A. 1. R. 1936 Calcutta 421 
GuHA AND Bartley, JJ. 

Mo 7 imohini Das Purkayastha and others 
— Appellants. 

V. 

Behari Shaha and others Defendants 
41 to 43 — Respondents. 

Letters Patent Appeal No. 37 of 1935, 
Decided on 25th March 1936, against 
judgment of R. C. Mitter, J., D/« 2ist 
May 1935. 

{a) Decree-Setting aside — Revival pf suit 
— No difference between decree set aside in 
subsequent proceeding and decree declared 
null and void and inoperative in subsequent 
proceeding — Suit can be revived against 
party in whose favour decree is set aside. 

There is no diSorence in substance or pcinci* 
pie between a case in which a decree passed 
against a person is set aside bj a subsequent 
proceeding, and a case in which the decree U 
declared null and void and inoperative in sub- 
sequent proceeding \ and the suit in which the 
inoperative decree was passed can be revived 
against a defendant in whose favour such a 
decree is passed In a subsequent proceeding. 

[P 4i2 0 2] 

4 (b) Minor— Suit properly filed — Defen< 
dants minors— Defective procedure followed 
by Court in appointment of guardian— Guar- 
dian not objecting to appointment — Decree 
set aside by minors and suit revived— Minor* 
should be deemed to be parties to suit at 
time of institution. 

Where an institution of a suit is complete 
and there is no defect but the Court follows a 
defective procedure in the appointment of 
guardian for the minor defendants but such 
guardian takes no objection and the decree 
passed is subsequently set aside at the instance 
of the minors, the suit is revived and the 
minors shonld be deemed to be parties at the 
time of institntion of the suit : 1917 All 477, 
FoU.; 31 All 672 (P C), Expl. [P 423 C 1] 

Birendra K, De — for Appellants. 

Bijan K. Mukherjee, Nripendra Ch. 
Das and i^ikunja B. Ray ~ for Respon. 
dents. 

Jodgment. This is an appeal from 
the decision of onr learned brother K. C. 
Mitter, J. The plaintiff appellant insti- 
tuted a suit, Title Suit No. 2149 of 1909 
in the Court of the Munsif at Snnamgunj 
in the District of Sylhet, for possession, 
on declaration of his title, and there were 
other incidental and consequential reliefs 
prayed in the suit, which was filed in 
Court on 16th July 1909, against nine- 
teen persons impleaded as defendants ; to 
meet the objeotion on the score of defect 
of parties, raised by the defendants, 52 
mote persona were added as defendants. 
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Of these defendants subsequently made 
parties to the suit, defendants 41 to '13 
were minors at the time when they 
were made defendants to the suit; the 
mother of these three defendants was 
proposed as their guardian and the order 
of the Court relating to the matter of 
appointment of guardian of defendants 41 
to 43, passed on 11th June 1910 was this: 

Seivico of notico pressed on 10th April 1910. 
No objeotion petition filed yet. The proposed 
guardian be appointed guardian for tho minor 
defendants to condnot tho case. 

There was no appearance by any of the 
defendants in tho suit and the suit was 
decreed in favour of the plaintiff. The 
decree of the Court of first instance was 
ultimately affirmed by this Court on 
23rd April 1914, on a second appeal pre. 
ferred by some of the defendants in the 
suit. In the year 1918, defendants 41 to 
43 in the suit instituted a suit, Title 
Suit No. 47 of 1918 subsequently regis- 
tered Title Suit No- 12 of 1919, for a de- 
olaration that the decree passed against 
them in Title Suit No. 2149 of 1909 was 
invalid and inoperative against them, ou 
tho ground that there was no proper 
appointment of a guardian to represent 
them in the suit. The aforesaid suit 
No. 47 of 1918. was decided in favour of 
defendants 41 to 43, the plaintiffs in that 
suit, on the ground that the mother pro- 
posed as guardian had not oousented to 
her appointment, as the guardian. ad 
litem of her minor sons, and that it was 
settled law that no person could be ap- 
pointed guardian-ad.litem of a minor 
without express consent. It was held 
that the decree passed in the suit being 
ineffectual and inoperative against defen- 
dants 41 to 43, they were not bound by 
it. The decree passed in Title Suit 
No. 2149 of 1909 was declared null and 
void and inoperative against these defen- 
dants by the decision and decree passed 
by the Additional Subordinate Judge, 
Sylhet, on 20th September 1919. There- 
after, on the January 1928, the plaintiff 
filed an application in the Court of the 
Munsif at Sunamgunj, praying that the 
Title Suit No. 2149 of 1909, be procee- 
ded with, as against defendants 41 to 43, 
and the application was allowed, the suit 
being revived. 

The result of the hearing of the suit 
after its revival was that the suit against 
defendants 41 to 43 was decreed in part 
on contest by tho said defendants. The 
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decree passed by the trial Court on 16th 
December 1931 was affirmed by the Sub. 
ordinate Judge, in the lower appellate 
Court, on 20th December 1932, with cer- 
tain modification, as mentioned in the 
ordering portion of the judgment of the 
Subordinate Judge. On appeal by defen- 
dants 41 to 43 to this Court, the decision 
of the lower appellate Court was revers- 
ed. and the decree passed by the lower 
Court directed against defendants 41 to 
43 were discharged by our learned brother 
E. C. Mitter, J., on the ground that the suit 
against the order of revival of the suit 
against defendants 41 to 43 was without 
jurisdiction. It may be noticed in this 
conoesion that the decision of Mitter, J., 
is in favour of affirming the decision of 
the lower appellate Court on the other 
questions relating to the merits of the 
case before us and the question of limita- 
tion arising in the same. 

In the appeal before us preferred by 
the plaintiff, the first ground urged was 
that the learned Judge of this Court was 
not right in the view taken by him that 
the rule was well settled that if a decree 
passed against a person was set aside by 
a decree passed in a suit brought to set 
it aside, the original suit was revived and 
must be proceeded with, could not be 
extended or applied to a case where the 
decree passed is null and void on the 
ground that it was passed against the 
minor who was represented by a guar- 
dian-ad-litem. In the case before us 
the Court made an order appointing a 
guardian-ad litem witimut express con- 
sent, there having been no objection to 
the proposal for appointment of guar- 
dian; this was not strictly in accordance 
with law, in view of the provisions in- 
troduced some time before the order in 
question was made in the year 1910, 
that "no person shall without his con- 
sent be appointed guardian for the suit' 
[0. 32. R. 4 (3), Civil P. C.]. A decree 
followed, after the order detective under 
the existing law'was made. Defendants 
41 to 43 instituted a suit for avoiding 
the decree, and relief was given to them 
in terms of the prayer made by them. 
The decree passed in Title Suit No. 2149 
of 1909 was declared null and void and 
inoperative as against them, on the find- 
ing that they were not bound by it. The 
expression that the decree was set aside 
was not used in view of the position that 
defendants 41 to 43 prayed for a declara- 
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tion only and not for a consequential 
relief, which they could very well have 
done in the circumstances of the case be- 
fore us. The effect of the decree of the 
suit of 1918, brought by defendants 41 
to 43, was that there was a declaration 
that the procedure adopted in the matter 
of appointment of guardian was defec- 
tive and the decree passed in suit was 
inoperative so far as those defendants 
were concerned. 

There is no difference in substance as 
between declaration that a decree is null 
and void and inoperative as such and 
setting aside the same in a case in which 
the only prayer was for a declaration 
that a decree was inoperative. This dis- 
tinction was far too technical to be ap- 
preciated properly; and it could not, in 
our judgment, be allowed to stand in the 
way of justice being done in a case. The 
authority of decisions of this Court are, 
as has been pointed out by our learned 
brother, in favour of the position that 
the original suit is revived, and must be 
proceeded with, in the case of a decree 
being set aside in a suit brought for the 
purpose of setting aside the same; and no 
authority of any decided case was point- 
ed out to us that there is any difference 
in substance as between a decree declar- 
ing a decree null and void and inopera, 
tive as such and a decree setting aside a 
decree previously passed on the ground 
that a procedure followed was defective 
under the law. In our judgment, there is 
no difference in substance or principle 
between a case in which a decree passed 
against a person is set aside by a subse- 
quent proceeding and a case in which 
the decree is declared null and void and 
inoperative in subsequent proceedings; and 
the suit in which the inoperative decree 
was passed can be revived against a de- 
fendant in whose favour such a decree is 
passed in a subsequent proceeding. 

The question next raised in support of 
the appeal was, whether Mitter, J., was 
right in his decision that defendants 41 
to 43 were not parties to the suit in the 
ej’e of the law, and the suit could not for 
that reason be revived later on, against 
persons who were not parties to it at all, 
at the time when the decree was passed in 
it. So far as this question was concerned, 
it would appear that Mitter, J., has dis- 
sented from the view taken not only by 
the Courts below, but from the decision 
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in 39 All 8 (1). It appears to us how- 
over that the position indicated by the 
learned Judges ot the Allahabad High 
Court is sound: and we see no dithcuicy 
in giving effect to the same in the case 
before us. The suit was instituted and 
could be instituted against defendants 41 
to 43 by name. The institution of the 
’suit was complete and was not defective 
nnder the law. and it was the duty of 
the Court to appoint a proper person to be 
guardian for the suit for the minors (0. 32, 
R. 3, Civil P. C.). The Court did appoint 
such a guardian: but the procedure fol- 
lowed was defective under the law; and 
a decree followed, to avoid the effect 
while a suit was institued by defendants 
41 to 43. The decree was ultimately 
'declared null and void and inoperative, 
so far as the minor defendants 41 to 43 
iwere concerned. The Court which foU 
ilowed a procedure held to be defective in 
a subsequent proceeding, and whose duty 
it was to see that a proper guardian was 
appointed had jurisdiotion to revive the 
suit so as to restore the minors to the 
same position in which they were on the 
date on which the suit was hied against 
them. This is the position indicated 
in the judgment in 39 All 8 (l), refer- 
red to above ; and wo unhesitatingly 
follow the same. It would not be right 
to hold and it would amount to denial of 
justice in the case before us, if we hold 
that defendants 41 to 43 were not to be 
jregardod as parties to the suit when the 
suit was instituted by the plaintiff, and 
hold further that the suit could not be 
.revived at the instance of the plaintiff 
!after the decree that was passed against 
the defendant was declared to be null 
and void and inoperative as against them 
for the reason of a defect of procedure 
followed by the Court, in the matter of 
appointment of their guardian for the 
suit. If any case of prejudice so far as 
defendants 41 to 43 were concerned were 
made out, the position might have been 
different. 

We are not unmindful of the decision 
of their Lordships of the Judicial Com. 
mittee of the Privy Council, and of the 
decision of Courts in this country, that 
in certain cases and in certain circum- 
stances it has to be held that a minor not 
properly represented by a guardian must 

1. Bhagwan Dayal v. Param Sukh Das, 1917 
All 477=36 I 0 366=39 All 8=14 A L J 
618. 


be treated as a person who was never 
a party to the suit. The observations of 
the Judicial Committee in 36 I A 168 (2), 
related to a case in which a guardian 
appointed by the Court bad an interest 
adverse to that of the minor in question: 
and those observations in support of the 
position that in the case of an inherent 
defect in the matter of appointment of 
guardian, the minor should not be deemed 
to be party to a suit, could not be held 
applicable to a case like the one before 
us, in which the defect in the appoint- 
ment of guardian was purely a formal 
one, arising out of the position that the 
mother proposed as guardian not having 
objected to her appointment, was taken 
to have consented to her appointment. 
The fact remains that in the suit not 
only the guardian of the minor defen- 
dants 41 to 43, appointed by the Court 
after an erroneous procedure was fol- 
lowed, but none of the defendants in the 
suit appeared to contest the same. 

The conclusion we have arrived at, as 
indicated above, is that the suit was 
rightly revived in the year 1928, on the 
application of the plaintiff appellant 
before us. Defendants 41 to 43 who had 
attained majority by the time that the 
suit was revived defended the suit, and 
the decision of the 6nal Court of fact 
substantially in favour of the plaintiff- 
appellant, has been affirmed by the lear- 
ned Judge of this Court, on appeal. The 
decision of the learned Judge, R. C. 
Mitter, on the question of the Court's 
jurisdiotion to revive the suit being 
reversed by us, the decision and decree 
of the Subordinate Judge in the Court 
of appeal below are restored. The plain- 
tiffs.appellants in this appeal will got 
their costs in all the Courts from de- 
fendants 41 to 43, respondents in the 
appeal before us. The oross.objeotions 
hied in this Court are dismissed. There 
is no order as to costs in the cross- 
objections. 

R.w./r.k. Appeal accepted. 

2. Kasbidunnessa v. Mahammad* (lOOD) 31 All 
572=36 1 A 168=3 I C 864 (P C), 
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A. I. R. 1936 Calcutta i2i 
Guha and Bartley, JJ. 

Gopesh Chandra Aditya — Plaintiff — 
Appellant* 

V. 

Benode Lal Das and others — Respon- 
dents. 

Letters Patent Appeal No. 12 of 1935, 
Decided on 24th January 1936, against 
iudgment of E. C. Mitter, J., in Appeal 
No. 1854 of 1934, D/- 22Dd March 1935. 

(a) AppeaWRight of'— Right of appeal not 
lost unless decree conditional, for benefit of 
appellant, and appellant accepts condition 
and benefit. 

Right of appeal given to a person by statute 
should not ordinarily be taken away unless the 
decree or the order of the lower Court imposes 
term or condition on the opposite party and 
which is for the benefit of the appellant and 
the appellant accepts the benefit of the term or 
condition so imposed on the opposite party. 
The principle however ought not to be extended 
and the Courts should be jealous in granting 
that right and ought not to curtail it: 1929 Oal 
796, Foil. : 12 C E J Sf 6 and 1917 Cal 546, Ref. 

[P 425 C 2] 

(b) Assam Municipal Act (1 of 1923), 
Ss. 2i-A, IQ and 14— Elections set aside by 
civil Court — Unseated candidate accepting 
appointment under S. 21‘A — Right of appeal 
by unseated candidate is not lost. 

Where the elections are set aside by the civil 
Court, and the Local Government in exercise of 
powers conferred upon it under S. 21>A, accepts 
the correctness of the decree and appoints the 
defendant— candidate unseated— Commissioner, 
such person by accepting the appointment does 
not lose his right of appeal against the decree 
of civil Court. [P 426 C 1] 

(c) Assam Municipal Act (1 of 1923), Ss. 13 
and 296 (2) and rules thereunder— Jurisdic* 
tion of civil Court to adjudicate on election 
disputes is not ousted. 

So long as the proviso to S. 13 is retained in 
the statute the jurisdiction of the civil Court 
to adjudicate upon the validity or the invali* 
dity of the oiections is not affected by anything 
contained in the rules framed under 8. 296 (2) 
or by establishment of special tribunals to con* 
sider election petitions: Case law discussed. 

(P 428 C 1] 

(d) Assam Municipal Act (1 of 1923], 
S. 296 (2)— Rules— Rr. 13 and 14— Provision 
regarding submission of nomination paper to 
chairman is mandatory. 

Provisions in S. 13 regarding submission of 
nominatioD paper to the chairman is manda* 
tory and the candidate must send his nomina* 
tioD paper to the chairman. If he sonds it to 
anybody else, even to the Magistrate appointed 
to hear objections under R. 14, he does not 
comply with the rule, nor does the fact that 
the Magistrate sends back the nomination 
paper to the chairman would satisfy the re* 
quirements: ISerhs v. Eackson (1876), \ C P D 
683, Ref. [P 428 0 2] 


(e) Eastern Bengal and Assam General 
Clauses Act (1 of 1909), S. 14-S. 14 cannot 
be invoked to shorten period fixed under 
R. 13 of rules under S. 296 (2), Assam Muni- 
cipal Act. 

Section 14 has no application when an act is 
required to be done in such a way as to leave 
a clear margin of a definite and stated period of 
lime between the date of the act and the fixed 
date and consequently cannot be invoked for 
shortening the interval of fifteen days men- 
tioned in R. 13. CP 429 0 1} 

Amarendra Nath Bose and Hemendra 
Kumar Das — for Appellant. 

Sarat Chandra Basak, Krishna Kishore 
Basak, Biswanath Boy, Provash Ch. 
Ckatterji, Provat Kumar Bose and 
Nagendra Kumar Dutt— for Eespondents. 

Appeal No. 1854 of 1934. 

R. C. Mitter, J. — This appeal is on behalf 
of defendant 3 in a suit for a deolaration 
by the plaintiff that his nomination paper 
has been illegally rejected and for a fur- 
ther declaration that defendants 2 to 4 
have not been elected as members of the 
Municipal Board of Sylhet. 

The plaintiff stood as a candidate for 
election from Ward No. 11 of the Sylhet 
Municipality, as also defendants 2 to 4. 
The 18th April 1934 was Used for the elec- 
tion. The plaintiff filed two nominatioD 
papers : one on 28th March and one on 
29th March 1934. These nomination 
papers are admittedly not in order. On 
3rd April 1934 he, however, sentanomi. 
nation paper, otherwise in order, to the 
Election Magistrate. As under the rules 
framed by the Local Government under 
the Assam Municipal Act, nomination 
papers have to be sent to the Chairman 
of the Municipality and not to the Ma- 
gistrate, the latter sent the said Domina- 
tion paper to the Municipal Office, and it- 
is admitted that it reached the Chairman 
of the Municipality on 5tb April 1934. 
The Municipal Office was closed from 
30bh March to 4th April. Defendants 
2 to 4 had filed valid nomination papers 
before 30th March 1934. An objection 
was preferred to the validity of the nomi- 
nation paper of the plaintiff. The Ma- 
gistrate heard the objection under E._l4. 
and held that it was not a good nomina- 
tion. There being three seats, defend- _ 
ants 2 to 4 were declared elected after 
the rejection of the plaintiff s nomina- 
tion paper. 

The plaintiff filed this suit praying for 
the declaration set out above. In the 
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suit the Municipal Board of Sylbeb i9 
made defendant 1. and the other defen- 
dants are the persons declared elected 
from Ward No. 2. The defence filed by 
all the defendants are on the same lines. 
The question on the merits is whether 
the plaintiff’s nomination paper had been 
rightly rejected by the Magistrate. Two 
further questions have also been raised 
before me namely: (D that the appeal be. 
fore me is incompetent ; and (2; that the 
civil Court has no jurisdiction to enter- 
tain a suit of this description. Both the 
Courts below have held that the civil 
Court has jurisdiction to entertain the 
suit, and that the plaintiff’s nomination 
paper had been illegally rejected by the 
Election Magistrate. The plaintiff got a 
declaration that the election of defen- 
dants 2 to 4 was not valid. The judgment 
of the lower appellate Court was pro- 
nounced on 28bh June 1934. As two 
Courts had held the election to be in- 
valid the Local Government, under the 
Assam Municipal Act, has atipointed, on 
9th July 1934, some persons to be mem- 
bers of the Municipal Board to fill up 
the vacancies caused by the Courts below 
holding that defendants 2 to 4 have not 
been validly elected. One of the persons 
so appointed is defendant 3 who bad 
alone filed, on 30th August 1934, the ap- 
peal to this Court. 

The said defendant has accepted the 
appointment, and it is said that be is 
taking part in the proceedings of the 
Municipal Board. A preliminary objec- 
tion has been taken to the competency 
of the appeal. It has been put on two 
grounds namely : (a) that the Municipal 
Board not being made a party to this ap- 
peal it is incompetent ; and (b) that de. 
fendant 3 having accepted the appoint- 
ment made by the Local Government, 
the appointment having proceeded on 
the footing that the decree made by the 
lower appellate Court is a good decree, 
cannot prefer or proceed with theappeal. 
I do not think that there is any sub. 
stance in any of these objections. Regard- 
ing the first one defendant 3 had the nn. 
doubted right to prefer an appeal and 
proceed on with it. The Municipal Board 
was a co-defendant. The defence of deJ 
fendant 3, and of the Municipal Board 
was the same and the decree passed 
against all the defendants has proceeded 
upon a common ground. Defendant 3 
has accordingly, by himself, the right to 


prefer the appeal and to proceed on 
with it. Regarding the second ground 
of the preliminary objection the position 
stands thus ; S. 21.A, Assam Municipal 
Act runs thus : 

If the persons ontitled to elect a member or 
members to a Board at any election under this 
Act fail, within the prescribed time, duly to 
elect the member or the full number of mem- 
bers required, the Local Governmeut, may, 
notwithstanding anything contained in S. 10 
or S. 14. appoint a member or members to make 
up the deficiency. 

Section 10 which is relevant to this 
case, provides that at least four-fifths of 
the total number of members of a Muni- 
cipal Board shall be elected members. 
It may be conceded therefore that when 
the Local Government exorcised the 
powers under S. 21-A, it accepted the 
correctness of the decree made by the 
learned Subordinate Judge on 28th June 
1934. The question therefore is whether^ 
defendant 3 by accepting the positicn ofi 
an appointed commissioner had debarred 
bimaelf from appealing from that decree. 
In my judgment he has not debarred 
himself. The right of appeal given to a 
person by statute should not ordinarily 
be taken away, unless the appellant 
brings himself definitely within those 
class of oases in which it has been laid 
down that by his conduct he had lost 
the right of appeal. The principle of 
these oases ought not in my judgment to 
be extended. The right of appeal is the 
creature of statute, and is a very valuable 
right. The Courts should in my judg- 
ment be jealous in guarding that right, 
and ought not to curtail it. My readingi 
of the case law on the subject is that the 
right of appeal is lost if (a) the decree or' 
the order of the lower Court imposes aj 
term or condition on the opposite patty 
and which is for the benefit of the appel- 
lant, and (b) if the appellant accepts the 
benefit of the term or condition so im.: 
posed on the opposite party. That is to 
say, in order that a preliminary objection 
may succeed, the first condition is that 
the decree or order mast be in essence a 
conditional decree or order conferring a 
benefit on the appellant. If the decree 
or order is not a conditional order, the 
principle by which an appeal is held to 
be barred has no application. There is 
no principle that a plaintiff who has got 
a part decree loses bis right of appeal in 
respect of the part of his olaim dis- 
allowed either by receiving payment from 



426 Calcutta Gopesh Chandra v. Benode Lal 


1936 


the judgoaent-debtor or by executing the 
decree he has obtained. 

In such a case the decree made confers 
on him a benefit and by getting the 
decretal amount either amicably or by 
execution he obtains the benefit under 
the decree, but inasmuch as the decree 
so obtained is not dependent upon any 
term or condition connected with the 
dismissal of the part of his claim, he docs 
nob lose the right of appeal by realising 
the decretal amount, or by accepting 
payment from the judgmeut-debtor. In 
any event there can be no scope for a 
preliminary objection unless there is a 
benefit conferred on the appellant by the 
decree itself. The principle and its precise 
scope which I have indicated above is 
borne out by the decision of Sir George 
Rankin, C. J., in 57 Cal 386 (l), where 
not only the earlier decisions of this 
Court on the subject, 12 C L J 556 (2) 
and 21 C W N 232 (3), but the English 


authorities are subjected to a critical 
janalysis and close review. In the case 
before me no benefit has been conferred 
,on defendant 3 by the decree of the Sub- 
ordinate Judge, and I cannot persuade 
myself to the position that defendant 3 
has lost his right of appeal simply be- 
cause the Local Government thought that 
the decree made by the Subordinate 
Judge was a correct decree, and on that 
footing appointed defendant 3 as a mem- 
'ber of the Municipal Board. I accord, 
ingly overrule the preliminary objection. 
On the merits two points have to be 
considered : (l) Whether the suit lies. 

(2) Whether the nomination paper of the 
plaintiff, which reached the Chairman of 
the Municipality on 5th April 1934, had 
boon rightly rejected by the Magistrate. 

For the purpose of deciding these 
points it is necessary to notice and exa- 
mine some of the sections of the Assam 
Municipal Act 1 of 1923, and the rules 
framed by the Local Government under 
S. 296 of the said Act, as also the provi- 
sions of S. 9, Civil P. 0., S. 42, Specific 
Relief Act. and S. 14, Eastern Bengal 
and Assam General Clauses Act 1 of 1909. 
S 12. Municipal Act, defines the persons 


1 Hurry Bus Doora v. Johurmull Bhatorla, 
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67 Cal 38G. , 

2. Manilal v. Hatendralal Roy, (1010) 12 C L J 
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who are entitled to vote. They must 
possess certain qualifications and their 
names must appear on the Voters’ Regis- 
ter. S. 13 defines the circumstances 
which would make a person eligible for 
election as member of the Municipal 
Board. They must be persons entitled 
to vote at an election and must not be 
under the disabilities mentioned in the 
section. Some of these disabilities may 
be removed by the Local Government. 
The section ends with a provision in 
these terms : “Provided further that 
nothing contained in this section nor in 
any rules made under the authority of 
this Act shall be deemed to affect the 
jurisdiction of civil Courts." S. 296 
empowers the Local Government to 
make rules for the purpose of carrying 
out the provisions of the Act. Sub.s. (2) 
of the said section provides that such 
rules may “determine the mode and 
time of election of members, the qualifi. 
cations and disqualifications and registra. 
tion of voterk and candidates". B. 16 of 
the Election Rules framed by the Local 
Government authorises the Magistrate to 
fix the date of an election. Such date 
must be notified in the Assam Gazette. 
Rr. 13, 14 and 15 are important. I will 
quote these rules at some length. E. 13 
runs thus: 

Every person who is a candidate for election 
shall send his name to tho Chairman In writing 
in form B with necessary particulars filled up 
In Cols. 2, 3, 4 and 6 by a date not less than 
fifteen days before tho date fixed for election 
supported by tho signatures in Cols. 6 and 7 
of two electors In each ward in which he pro- 
poses to stand, or of the section of the^Iuniclpal 
voters be proposes to represent, who propose, 
and second his nomination. 

The Chairman is then to prepare the 
preliminary list of all candidates and 
forward a copy thereof to the Magistrate. 
R. 14 requires the Magistrate then to 
publish a notification fixing a date for 
hearing objections to candidates, such a 
date to be not less than three and not 
more than five days later than the date of 
the notification, The rule then states 
that “the Magistrate shall hear and 
decide all objections to candidates and 
his decision shall be final.” R. 15 requires 
the Chairman to publish the final list of 
candidates at the Municipal Office after 
receipt of the Magistrate's orders made 
under B. 14. R. 32 provides for election 
petitions to the Magistrate. He is in- 
vested with judicial powers, and is autho- 
risod 6ithdr to oonfircQ the oleotion or set 
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it aside and direct a fresh election to be 
held. Apart from the proviso to b. id, 
Municipal Act, and th^provisions of b. y. 
Civil P. C., and S. 42. Specific Relief Act. 
the position is clear in respect of tbe 
jurisdiction of the civil Court to enter- 
tain a suit of tb® 

me. In the case of 6 C B N S 336 (4) at 
p. 337, Willes, J.. states tbe principle m 
these words : 

There are three classes of cases In which a 
liability may be established founded 
statute. One is. where there was a liability 
oristing ot Common law, and that liability is 
affirmed by a statute which gives a special ana 
peculiar form of remedy different from thocemody 
which existed at common law; there, unless the 
statute contains words which expressly or by 
necessary implication exclude the common law 
remedy, the party suing has his election to 
pursue either that or tbe statutory remedy. The 
second class of cases is where the statute gives 
the right to sue merely but provides for no 
particular form of remedy, there, the party can 
only proceed by Common law action. But there 
is a third class, viz. where a liability not 
existing at Oommon law is created by statute 
which at the same time gives a special and 
particular remedy for onforclng it. The remedy 
provided by the statute must be followed and 
it is not competent to the party to pursue the 
course applicable to cases of the second class. 
The form given by the statute must be adopted 
and adhered to. 

There may possibly be a fourth class 


wise expresslv provided or necessarily^ implied, 
that tribunal’s jurisdiction to determine these 
questions is exclusive. 

To the same offeot are the observations 
of Sir Ashutosh Mookorjee in 2 C L J 
359 (7) which was a case eomiog within 
the first class of cases mentioned by 
Willes, J. In the case before me, apply- 
ing these principles there would liave 
been one answer, if there had been no 
proviso to S. 13. Municipalities are the 
creatures of statute, the right to vote and 
to stand as canditatos flow from the 
statute. These rights are not, to use the 
expression of Willes, J., Common Law 
tights. The statute empowers the Local 
Government to set up tribunals to decide 
election disputes and such tribunals have 
been set up by tbe Rules by the Local 
Government. On tbe principles formu- 
lated above tbe jurisdiction of these tri- 
bunals would be exclusive and a party 
who wants to challenge an election would 
not have the right to commence an ac- 
tion in the civil Court. This would have 
been tbe result, as I have said, if there 
had been no proviso to S. 13, saving the 
jurlsdiotioQ of civil Courts. Tbe question 
therefore is; Does the said proviso render 
inapplicable tbe principles I have formu- 
lated ? 


of cases as has been held by tbe Full 
Bench of tbe Patna High Court in 14 Pat 
24 (5). It is where a right or liability 
has been created by statute, but tbe legis- 
lature bad left to another authority tbe 
appointment of a tribunal to try such 
liability but tbe tribunal so contemplated 
by the legislature has never been brought 
into existence. In such a case the sub- 
ject has the right to proceed in tbe 
ordinary civil Courts, unless and until 
the doty of appointing a special tribunal 
is carried. Sir Lawrence Jenkins states 
the third proposition of Willes, J., in 31 
Bom 604 (6) in a slightly different form. 
He says thus : 

But where a special tribanal, out of the 
ordinary course, is appointed by an Act to 
determine questions as to rights which are the 
creation of that Act, then except so fat as other* 

4. Wolverhampton Now Water Works Co v 
Hawkasford, (1869) 6 0 B N S 336=28 
L J 0 P 242=5 Jar N S 1104=7 w R 
461=141 E B 486. 

5. Laohmi Ghand Sochanti v. Bam Protap 
1934 Pat 670=152 I C 805=14 Pat 24=15 
P L T 623. 

6. Bhai Sanker v. The Municipal Corporation 
Bombay, (1907) 31 Bom 604=9 Bom L B 
417. 


In my opinion it does. To quote the 
words of Sir Lawrence Jenkins, the 
legislature has expressly provided that 
the civil Courts would also have jurisdic- 
tion. S. 13. although couched in negative 
terms, in essence defines the qualifications 
of candidates. S. 296 (2) empowers tbe 
Local Government to make rules to 
determine the qualifications and disqualifi. 
cations of candidates and for registration 
of candidates. He must bo a person 
qualified to vote and not otherwise dis- 
qualified. B. 13 requires a candidate to 
send in bis nomination paper filled up ina 
prescribed form and in a prescribed manner 
to the Chairman, 15 days before the 
date of election. This rule is a rule which 
defines one of the qualifications of a candi- 
date. It is that he must be duly nomi- 
nated by certain persons in a certain 
way and before certain time: See Suhra-- 
wardy, J., in 58 Cal 87 (8) at p. 90. The^ 
meaning of the proviso which is attached 

7. Bhaadi Singh v. Kamdhla Roy. (1906) 3 

G L J 869=10 G W N 991. 

8. BatUh Chandra Munshi v. Amulya Chnran 
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•to the section which defines the qualifi- 
cations of candidates is that the civil 
Court 8 jurisdiction to adjudicate at least 
upon questions of qualifications of candi- 
dates shall not be taken to be affected 
either by anything contained in the Act 
or the rules framed by the Local Govern- 
ment under S. 296 of the Act. Section 9. 
Civil P. C., entitled a person to institute 
a suit of a civil nature in a civil Court 
unless the jurisdiction of the civil Court 
is either expressly or impliedly barred, 

A. suit for a declaration that a person 
was duly nominated as a candidate and 
that the election of his rivals is not 
valid is a suit of a civil nature. Such a 
declaration falls within S. 42, Specific 
Belief Act : 53 Cal 570 (9). If there had 
been no express saving of the jurisdic- 
tion of civil Courts, the jurisdiction of 
civil Courts to entertain a suit which is 
for impugning an election would have 
been impliedly barred on the principle 
that the special tribunals set up have 
exclusive jurisdiction on the principles I 
have already noted. The fact that by 
B. 32, election tribunals have been set 
up and provisions for election petitions 
made does not, in my judgment, having 
regard to the proviso to S. 13, modify in 
any way the cases decided under the pro- 
visions of the Bengal Municipal Act of 1882 
which are in the same terms as the proviso 
to S. 13, Assam Municipal Act. It was 
held in these cases that civil Courts bad 
jurisdiction to entertain suits concerning 
elections: 24 Cal 107 (10), 53 Cal 570 (9), 
and 58 Cal 87 (8). The observations of 
Suhrawardy, J., at p. 92 in the last men- 
tioned case, implying that the jurisdiction 
of the civil Court would have been ousted 
if the legislature provided for election 
tribunals and for election petitions, are 
obiter, which are not binding on me. 
I hold that so long as the proviso in ques- 
tion (proviso to S. 13) is retained in the 
^statute the jurisdiction of civil Courts is 
not ousted although by the rules special 
tribunals have been set up before which 
election petitions would lie. It may be 
that on the principle of election of reme- 
dies a party, who has approached the 
special tribunal and has been unsuccess, 
ful, would be prevented from re-agitating 

9. Nishi Kanta Ohaadhury v. Gopeswara 
Cbatterjee, 1926 Cal 1070=96 I 0 620 = 30 
OWN 977=53 Cal 570=44 0 L J 81. 
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the same matter by a suit filed in a civi^ 
Court. For this proposition there is 
support from a considerable body of 
weighty authorities, amongst which may 
be noticed the observations of Willes, J., 
which I have quoted above, and the deci- 
sion in 2 C L J 359 (7). I accordiogly 
hold that the suit is maintainable in a 
civil Court. 

Begarding the last point I am of opinion 
that the Courts below have gone wrong. 
B. 13 provides that a candidate shall 
send to the Chairman his nomination 
paper by a date not less than fifteen 
days before the date fixed for election.” 
This rule is mandatory. In the first place 
the candidate must send his nomination 
paper to the Chairman. If he sends his 
nomination paper to anybody else, as in 
the present case to the Magistrate, be 
does not comply with the rule. I do not 
think that the fact that the Magistrate 
sends back the nomination paper to the 
Chairman would satisfy requirements of 
the rule. The Magistrate, when he re- 
ceived the nomination paper, was not 
bound to be prompt or to send or re- 
direct it to the Chairman. He did so in 
the present case, no doubt ; but that was 
only an act of courtesy. Buies of a pari 
materia have been construed very strictly. 
For instance where the rule required 
nomination papers to be delivered to the 
town clerk ‘by the candidate himself, 
or his proposer or seconder,” it was held 
that there was no valid nomination of a 
candidate when the nomination paper 
was delivered to the town clerk by an 
agent of the candidate : (1876) 1 C P D 683 
(ll). But in the case before me there 
is a more formidable objection to the 
validity of plaintiff’s nomination. The 
nomination paper reached the Chairman 
on 5th April; the date of the election was 
the I8tb April ; and hence there was not 
an interval of clear fifteen days between 
the date of the submission of thenomina- 
tion paper and the date of election. The 
time mentioned therein is an essence of 
the thing. If there be not clear fifteen 
days’ interval the nomination is not 
valid. This position is not challenged, 
but what is stated is that by reason of the 
provisions of S. 14, Eastern Bengal and 
Assam General Clauses Act, it must be 
taken that between the 5th and 18th 
April there was an interval of ol^ 
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fifteen days. This contention has found 
favour with both the Courts below.^ I 
have already stated that the Municipal 
Ofiice was closed from the 30th March to 
the 4th April and the Chairman got the 
plaiotiff’s nomination paper on the 5th 
April when the Municipal Office re-opened. 
S. 14 of the Act runs thus: 

Whereby any Act, any act or proceeding is 
directed or allowed to be done or taken in any 
Court or office on a certain day or within a 
prescribed period, then U the Oonrt or office is 
closed on that day or the last day ol the pres- 
cribed period the act or proceeding shall be con* 
eidered as done or taken in due time 11 it is 
done or taken on the nest day alter>7ards on 
which the Court or office Is open: Provided that 
nothing In this section shall apply to any act 
or proceeding to which the Indian Limitation 
Act of PJOd applies. 

The saving is made because there is no 
analogous provision in the Limitation 
Act, S. 4. This section does not in 
terms fix the period within which the 
nomination paper is to be filed or to fix 
the last date of presenting the nomina- 
tion paper. The nomination paper is not 
to be filed in the Municipal Office but 
sent to the Chairman. No doubt the 
last date of presenting the nominatioD 
paper oan be determined by a process of 
calculation, by a process of subtraction. 
But unless the last date for putting in 
the DomioatioD paper is fixed, or the 
period for filing it is prescribed by an 
authority which baa the power to fix the 
date or prescribe the period, the section 
has no application. This section has no 
application when an act is required to 
be done in such a way as to leave a clear 
margin of a definite and stated period of 
time between the date of the act and the 
fixed date. I hold accordingly that S. 14, 
General Clauses Act, has no application 
to the case before me and it cannot be 
invoked for shortening the interval of 
fifteen days mentioned in E. IS. I hold 
accordingly that the plaintiff’s nomina. 
tiOD paper was not illegally rejeoted by 
the Magistrate, and there being only 
three candidates validly nominated, and 
only three seatain Ward No. 2, the order 
declaring defendants 2 to 4 as duly 
elected was a right order. The appeal is 
accordmgly allowed with costs, and the 
plaintiff’s suit dismissed with costs 
throughout. Leave to appeal under the 
Letters Patent asked for is granted, 

L. P.A.No, 12 0/ 1935, 
Jadiment.— This appeal must be dia- 
missed for the reason that no ground has 


been made out, for interference with the 
decision of our learned brother, R. 0. 
Hitter, J., against which it is difeefced. 
The questions arising for consideration 
in this appeal have been exhaustively 
dealt with by the learned Judge; and we 
do not consider it necessary to add any- 
thing to his judgment which was criticised 
before us at very great length, in support 
of the appeal. The appeal is dismissed 
with costs. 

V.B./r.K. Appeal dismissed. 
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Alkasulla and others — Appellants. 

V. 

Efnperor — Opposite Party. 

Criminal Appeal No. 902 of 1935, De- 
cided on 6th May 1936. 

Criminal Trial— Trial by jury — Misdirec- 
tion — Committing Magistrate charging ac- 
cused with common object to take possession 
—Trial Judge adding common object of as- 
saulting— It is wrong to include contradic- 
tory eases at the same trial and in one 
charge. 

1 q a trial for rioting, it is one thing to say 
that common object of the accused was to get 
possession of disputed land, and it is quite an- 
other to say that common object was to beat 
apparently for the mere pleasure of beating. 
It is wrong to include those two contradic- 
tory cases at the same trial even more so in one 
charge. So where a Judge tells the jury that 
in the event of prosecution failing to establish 
the case of getting possession of disputed land, 
with which they come into Court or In the 
event of jury being unable to come to a deci- 
sion on the real point of issue between par- 
ties, they are to consider the possibility as to 
the existence of another common object, such 
procedure is wrong and Judge ought to strike it 
out of the charge. [P 430 C 1, 2] 

Hamidul Hug — for Appellants. 

Kliundkar and Biresroar Chatterjea — 
for the Crown. 

Henderson, J. — The appellants have 
all been oonvioted of rioting and sen. 
tenced to various terms of imprisonment. 
Two of them were also convicted under 
S. 323 I. P. O.t but no separate senbouoe 
was passed. Unfortunately when the 
case came on at the* trial the learned 
Judge adopted a procedure which has 
given us trouble in one or two other cases 
and the result is that it is quite impos. 
siblo to uphold this verdict. The learned 
Deputy Legal Eomembranoer, however, 
asked us in view of the prosecution case 
that the appellants* party were mort« 
gagees attempting to get possession with- 
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out the assistance of the Court to order 
a D6W trial oq a suitably framed charge. 

ThAe can be as far as we can gather, 
no doubt whatever that this fight, in 
which persons on both sides were injured, 
took place in regard to the dispute about 
possession. The committing Magistrate 
took the commoDsense view that if pos- 
session was really with the complainant, 
the common object of the accused was to 
take possession themselves. In our opin- 
ion, that must be so. However, when 
the trial was taken up at the request of 
the Public Prosecutor, the learned Judge 
added the words * and assaulting them*'; 
the result was the introduction of not 
only inevitable but unjustifiable confu- 
sion. It is one thing to say that the 
common object was to get possession of 
the disputed land, it is quite another to 
say that the common object was to beat 
apparently for the mere pleasure of beat- 
ing. It is quite wrong to include those 
two contradictory cases at the same trial 
even more so in one charge. The learned 
Judge dealt quite properly with the plain 
straightforward case which the prosecu- 
tion originally made and be put the de- 
fence case with regard to the right of 
private defence in a manner to which no 
objection could be taken. Having done 
tbat» be went on to say this : 

If you fail to find which of the parties was 
in possession, next consider the evidence whe* 
tber the crown has been able to establish the 
alternative common object of assaulting the 
complainant's party. For this purpose, refer 
to the medical evidence. This shows that 
Farasatulla was fatally wounded, and Sukur 
UUa andMabarak Ulla were also wounded and it 
also shows that Gatha, a deadly weapon was used 
D the fight. You are to consider the evidence 
and decide whether the prosecution has estab- 
lished the existence of the common object of 
assaulting the complainant's party. 

Unfortunately this was precisely what 
the jury did. The foreman said this ; 

We have not been able to find in whose pos- 
session the land in dispute is. In our decision, 
as regards conviction under S. 147, !• P- 0., we 
have found that the common object of the as- 
sembl 7 was that of assaulting the complainant’s 
party. 

Wheo once the matter is logically exa- 
mined* it becomes apparent that there 
was no justification for this at all. What 
the learned Judge told the jury to do 
really was that in the event of the pro- 
secution failing to establish the case with 
which they came into Court or in the 
event of the jury being unable or too 
superior to come to a decision on the 


real point at issue between the parties, 
they were to consider the possibility as 
to the existence of another common ob. 
ject merely because certain persons were 
injured and weapons used, although in 
fact there never was a scrap of evidence 
to support the existence of this purely 
fictitious common object. What the 
learned Judge ought to have done was to 
have struck this out of the charge al. 
together and never put it before the jury 
at ail. It is perfectly idle for the pro- 
secution to pretend that there was any 
common object other than that of taking 
possession of the disputed land and there 
was no evidence at all to support this 
alernative theory. We have considered 
the suggestion made by the learned 
Deputy Legal Remembrancer ; but taking 
all the circumstances into consideratloQ* 
we are not prepared to order a retrial. 
The appellants have already had a 
lengthy trial once and we do not see why 
they should be put in peril again because 
the prosecution has made a muddle of 
the case. The appeal, accordingly must 
be allowed and the conviction and sen- 
tence set aside. The appellants* who are 
on bail, will be discharged from their 
bail bonds. 

Canliffe, J. — I concur. 

D.S./R.K. Appeal allowed. 
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CUNLIFFE AND HENDERSON, JJ. 

Ajit Kumar Ba$u — Judgment.debtor— 
Petitioner. 


V. 

Surendra Nath Ma^tdal and others — 
}ppo9ite Parties. 

Civil Rule No. 1071 of 1935, Decided 
m 24bh January 1936, from order of 
Dub-Judge, 3rd Court, Alipore, D/- 3rd 
August 1935. 

Bengal Tenancy Act (8 of 1885), S. 174 (3), 
’roviso (b) — Appeal cannot be preferred 
inleat deposit is made — But deposit is not 
equired for initial application. 

The whole of the proviso read as a whole has 
ibis effect that whereas no deposit need be 
nade on the initial application to the lower 
}ourt, no appeal can be preferred unless the 
lepositbas taken place, thus directly postponing 
he payment of the necessary money before the 
kppeal is heard but allowing the application to 
>e put forward without making any deposit at 
kll: 1986 Oal 275 and 1934 Oal 491, 

Bijan Behary Das Gupta Mahen. 
ira Kumar Ghose — for Petitioner 

Abinash Chandra Ghose— tor Opposite 

Parties. 
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Cunliffe, J. — In this matter the peti. 
tioner obtained a Rule against an order 
of the Subordinate Judge, 3rd Court, 
24 Parganas, in which the Judge refused 
to entertain an application on the part of 
the petitioner judgment-debtor for rent 
on the ground that he had not made the 
preliminary deposit under S. 174, sub-s. 3, 
proviso (b), Ben Ten. Act. The view 
taken apparently by the learned Subordi- 
nate Judge was an extremely common- 
sense one, but I am inclined to think 
although I had considerable doubts at 
first that the construction that he put 
upon the proviso was erroneous. He 
seems to have thought that the expression 
used in the proviso "shall be allowed" 
ought to mean and did mean "shall be 
entertained" and in taking that view he 
certainly bad the support of a very 
experienced Judge of this Court, M. N. 
Mukerji, in 60 C L J 112 (l). I have 
no doubt whatever that Mukerji, J.'s 
view that the word "allowed" should be 
construed as meaning "entertained" is an 
exceedingly sensible one and it would be 
very much better if the word "entertain, 
ed" were substituted in the section for 
the word allowed" because as the sec- 
tion stands at the present time in my 
view; it is a direct encouragement to 
frivolous applications. The whole section 
deals with matters of arrears of rent and 
if a defaulting tenant is able, as I believe 
he can under the section, to put in what 
I may call, for want of a better expression, 
a^ rambling application, be can substan- 
tially stave off the final compliance with 
the decree made against him. Unfortu- 
nately the meaning of the proviso seems 
to be subsequently made clear by the 
specific language employed in the latter 
part of the proviso which deals with 
appeals. 


The words which I consider to be coi 
elusive deal also with the question , 
deposits and run as follows: "Providi 
that where the Court has refused to si 
aside the sale on the application of tl 
judgment-debtor or any person whoi 
interests are affected by the sale and tl 
amount recoverable in execution of th 
decree is not in deposit in Court " (ac 
those are the important words ‘is not i 
deposit j no such appeal shall be admittt 
unless the appella nt deposits such amoui 

1. Kuloda Prasad Majamdat t, Pratlva Nat 
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in Court." So it can be clearly seen that 
the latter part of the proviso dealing with 
the appellate procedure contemplates 
directly the non-payment of the deposit 
up till the time that the lower Court has 
delivered its judgment. It really means 
that the whole of the proviso read as a 
whole has this effect, that whereas no 
deposit need be made on the initial appli- 
cation to the lower Court, no appeal can 
be preferred unless the deposit has taken 
place, thus directly postponing the pay- 
rneot of the necessary money before the 
appeal is heard but allowing the applica- 
tion to be put forward without making 
any deposit at all. To my mind, the 
effect of the section is not salutary. 
It certainly encourages persons of dis- 
honest character to apply to Courts of 
law on the offcbance that they may be 
successful in their application without 
giving any security but with the certainty 
that it they do make the application they 
will delay the payment of the just dues. 
For these reasons, I consider that the 
granting of the Buie is justified and the 
Buie must be made absolute, I might 
also note that the learned advocate for 
the opposite parties here did urge us to 
consider tbe question of exercising our 
discretion on the merits of tbe applies, 
tion. We should be very willing to do 
so if the Judge in the Court below had 
applied his mind to the merits of tbe 
case, thus giving us some kind of guidance 
as to what was to be done. It is quite 
obvious however from the short order 
that ho passed that he did not consider 
and had no intention of consideriug the 
merits of the case. I consider that the 
application should be disposed of with all 
expedition in the Court below. 

Henderson, J. — The point which arises 
for consideration in this Buie was consi- 
dered by Khundkar, J., and myself, in 39 
C W N 1176 (2) in which we reached the 
conclusion that the point had been 
correctly decided by Lort.Williams and 
M. C. Gbose, JJ., in 61 Cal 338 (3). While 
listening to Mr. Ghose's arguments on 
behalf of the opposite party, I have been 
impressed by the difficulties that beset 
one in attempting to solve this problem 
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by speculating as to what was the inten- 
tioD of the legislature. It is suggested 
that that intention was to discourage 
frivolous applications. Now I could well 
understand that a provision which re- 
quired the deposit of a certain sum 
assessed by the Judge to be awarded to 
the opposite party in the event of the 
application being unsuccessful would 
have a deterrent effect. But I cannot 
conceive how the deposit of the amount 
due should necessarily have such an 
effect: it may be merely a few annas or 
it may be hundreds of rupees. In a case 
such as the present where the parties are 
creditor and judgment. debtor, the creditor 
is entitled to get it anyhow: in other 
cases where the parties are not judgment- 
creditors and judgment-debtors Lort. 
TS'illiams, J., has pointed out the diffi- 
culties that there are in deciding what is 
to be done with the deposit. In my 
judgment it is quite impossible to inter- 
pret the section from this point of view 
and the only thing to be done is to 
examine the language used. 

My learned brother has pointed out 
the precise terms employed and I agree 
with what he has said. To admit an 
application is not the same thing as 
to allow it. In proviso (b) tbe word 
“allowed" is used and in sub-s. 5, the 
word “admitted" is used. In my opinion 
that is decisive. I therefore agree that 
this Rule should be made absolute and 
the learned Judge directed to proceed 
with the case according to law. Costs 
will abide the result; we assess the 
bearing-fee at two gold moburs. 

k.S./e.K. Rule made absolute. 

A. I. R. 1936 Calcutta 432 
M. C. Ghose, J. 

Hrishikesh Bay and others — Plaintiffs 
— Appellants. 

V. 

Upendra Nath Mandal and others 
Respondents. 

Appeal No. 199 of 1934, Decided on 
6th May 1936, from appellate decree of 
Sub-Judge, Ist Court, Midnapur, D/- 11th 
September 1933. 

Bengal Tenancy Act (8 of 1885), S. 7— 
Permanent lea.e by ahebait not juilified by 
neceitity— Rent may be lawfully enhanced 
under S. 7 and fair rent fixed. 

The power of a shebait of an idol to make an 
alienation is a limited power. Ordinarily a 
ehebait cannot grant a permanent lease at a 


fixed rent, but he may do so in cases of un* 
avoidable necessity. Whore therefore the pre- 
decessor of the shebaits has granted a perma- 
nent tenure, even though no justifying neces- 
sity like the preservation of the property was 
proved, tbe rent under tbe tenure is liable to 
enhancement under S. 7 : 1922 P C 163 and 36 
Cal 1003 (P C), Ref . ; 1929 Cal 612, Pistinrj. 

[P 433 C 1; P 434 C 1] 

The Court can in such a case consider the 
question as to what should bo the fair and 
equitable rent (40 per cent of tbe gross col* 
lection allowed as fair rent to the landlord). 

[P 434 0 1] 

Sarat Chandra Basak, Sarat Chandra 
Janah, Asoke Nath Bay and Hiran Kr. 
Bay — for Appellants. 

Atul Chandra Gupta and Indu Prokask 
Chatterji — for Respondents. 

Satyendra Nath Mitra — for Deputy 
Registrar. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for recovery of arrears 
of rent and for enhancement of rent 
under S. 7, Ben. Ten. Act. The main 
guesbioQ in appeal is whether the plain- 
tiffs are entitled to enhance the rent 
under S. 7. Tbe trial Court decided the 
issue in favour of the plaintiffs. In ap- 
peal the learned Subordinate Judge has 
decided the issue in favour of the defen- 
dants holding that the defendants' tenure 
is held at a ffxed rent and not liable to 
enhancement under S. 7. 

Upon hearing the learned advocates 
on both sides it appears that tbe tenure 
consists of land over 700 bighas in area. 
The defendants’ predecessors obtained 
tbe tenure from tbe predecessors of the 
plaintiffs in the year 1855. Previously, 
before 1848, the estate was resumed by 
Government under Rcgo. 2 of 1819. 
Then it was settled to the plaintiffs’ pre- 
decessors for a period of 20 years. After- 
wards in March 1868 it was permanently 
settled with the plaintiffs’ predecessors. 
Only a very small portion of the land 
had been brought under cultivation when 
tbe plaintiffs’ predecessors leased the land 
to one Gopal Nandi at a rent of Rs. 9 
per annum. The said Gopal Nandi sur- 
rendered tbe lease. Then it was leased 
to Madhusudan Poddar at Rs. 19 per 
annum. He also surrendered the lease. 
Then in 1855 it was leased to the defen- 
dants’ predecessors at a rent of Rs. 22 
per annum. In the patta and kabuliat, 
which were executed by the parties, it 

was stated that the tenancy was perma- 
nent and that there would be no increase 
or decrease of rent at any time: m other 
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•words that the tent be fixed for ever. In 
1874 the tenants instituted a suit for 
dam&ges agaiost the landlords on the 
ground that the landlords had out away 
certain trees, eto. The suit was oompro- 
mised between the parties. The plain- 
tiffs' predecessors admitted that the de- 
fendants’ tenure was a permanent tenure. 
In order to put an end to disagreement 
between the parties the defendants agreed 
to an increase of rent by Rs. 19 making 
the rent payable hereafter at Rs. 41 per 
annum and it was stated that the rent of 
Rs. 41 would never be increased or dimi- 
nished. The present suit was instituted 
in 1932. 


If the matter would be treated as one 
of contract between free parties then the 
defendants’ claim would be correct that 
the rent of the tenure is fixed for ever. 
It is however proved that the property 
belongs not to the plaintiffs but to a cer- 
tain idol, Sree Sree Krishna Bai Jiu, and 
the plaintiffs are shebaits of the said 
idol. It is urged that as shebaits of the 
deity their predecessors bad no right to 
grant a permanent tenure at a fixed rate 
for ever. The law on the matter, which 
has been stated in many reported cases 
by their Lordships of the Judicial Com- 
mittee, is that the power of a shebait of 
ian idol to make an alienation is a limi- 
ted power. Ordinarily a shebait cannot 
grant a permanent lease at a fixed rent, 
but he may do so in case of unavoidable 
necessity. On one side it is urged that 
apart from such necessity, to create a 
new and fixed rent for all time, though 
adequate at the time, in lieu of giving 
the endowment the benefit of an augmen- 
tation of a variable rent from time to 
time, would be a breach of duty in the 
shebaits: 36 I A 148 (l). It is urged 
that in this case upon the evidence it 
cannot be held that the predecessors of 
the plaintiffs were under any unavoidable 
necessity to grant a permanent tenure at 
a fixed rate for ever. On the other side 
it 18 urged that where the validity of a 
permanent lease granted by a shebait 
comes in question a long time after the 
grant, so that it is not possible to ascer- 
tain what were the oitoomataoces in 
which It was made, the Court should 
assume that the grant was made for necea- 


l. Ab^am Goswami v Shyama Oharaa Nand 
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sity: 49 I A 54 (9). Noting the principle 
of law we are to consider the facts of the 
present case. The learned Subordinate 

Judge noted his opinion thus: 

I am satisfied that this lease of 1854 was the 
best bargain then possible for the idol and that 
it was absolutely necessary for the very preser- 
vation of the property. Thus I find there was 
justifying necessity. 

It is urged for the appellant that this 
conclusion of the learned Subordinate 
Judge does not follow from the facts of 
this case. The lands were over 700 
bigbas in area. Only a small portion had 
been brought under cultivation at the 
time of the lease in 1855. It is a mere 
assumption that a fixed rent of Rs. 22 par 
annum was the best bargain possible for 
the idol. All that is in evidence is that 
previous to that the land bad been leased 
to one tenant at Rs. 9 per annum and 
subsequently to another tenant at Rs. 19. 
Both of them bad surrendered the lease. 
From this it is urged for the respondents 
that Rs. 22 was the highest rent that the 
land could bear at the time. Accepting 
the argument that in 1855 Rs. 22 was 
the best rent which the shebaits of the 
idol could obtain, the question still is 
whether there was any necessity for 
them to ooutraot that the rent of Bs. 23 
would be fixed for ever, that their suooes- 
sore would be precluded in future time to 
enhance the rent though such enhance, 
meat would be fair and equitable. It 
does not appear that any premium was 
asked for or paid in 1855. Further, when 
there was a dispute between the parties 
barely 20 years after the lease of 1855, 
the defendant agreed with the plaintiff 
that the rent would be enhanced by 
Rs. 19. Though the rent fixed in 1855 
was adequate at the time, the parties 
voluntarily agreed to inorease it to Rs 41 
in 1874. It does not appear that, though 
the rent fixed in 1855 and 1H74 were the 
best bargain the shebaits could make at 
the time, there was any necessity to give 
op for ever the benefit of an augmen- 
tation of the rent. The oases where a 
mokarari patta of a Debutter land has 
been upheld as against the successor of 
the shebaits were all oases where the 
shebaits required the money either for 
the repair aod completion of a temple for 
which no other funis could be obtained 
or for a purpose which ft<ll int o the oate- 

Maolbhai. 1922 P 0 163=66 I 0 162=41 I A 
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gory of protecting the estate from injury 
, or deterioration: 34CWN 135(3). In 
the present case there is nothing to show 
that there was any such necessity for 
granting a fixed rent for ever. 

On the facts of the case I am of opinion 
that the conclusion of the Court of appeal 
below is wrong and the conclusion of the 
trial Court is correct, that the rent of the 
tenure may be lawfully enhanced under 
S. 7. The Court of appeal below found 
that the suit was defective inasmuch as 
all the persons who are shebaits did not 
join as plaintiffs in the suit. The facts 
are that there are a great number of 
shebaits, but they periodically select six 
of them to represent the body of shebaits 
and those six persons who were duly 
elected by all the shebaits instituted the 
present suit. These were showed their 
bona fides by getting their names regis- 
tered in the Collectorate as the owners. 
In the circumstances it cannot be said 
that the suit is bad for defect of parties. 
The question then is what is the fair and 
equitable rent to which the plaintiffs are 
entitled. The trial Court found that the 
defendants tenure, holders got Bs. 200 a 
year from the tenure. That Court thought 
fit to enhance the rent to Bs. 125. The 
increase appears inequitable towards the 
tenants who have for over 60 years paid 
at a rent of Bs. 41. Taking Bs. 200 to be 
the gross collection of the tenants 40 per 
cent of the same may be allowed as fair 
rent to the landlords and the remaining 
60 per cent be allowed to the tenants for 
collection charges and profits. The fair 
rent in my opinion should be Bs. 80 per 
annum and this enhancement will take 
effect from the beginning of the present 
Bengali year, namely 1343. 

The arrears of rent were claimed for 
the period of two months only. This is 
in violation of S. 53, Bengal Tenancy Act, 
under which, in oases where there is no 
agreomentor established usage, the rent is 
to be paid in four equal instalments falling 
due on the last day of each quarter of the 
agricultural year. The learned advocate 
for the respondents stated that they 
would not object to the decree for rent 
provided this is not taken as a precedent 
for claiming rent except as laid down in 
S. 53. In the result the rent for the two 
months will be decreed, but the plaintiffs 
will not get any interest or compensation 

8 Monohar Das v. Taiiai Oharan Nandi, 1929 
Cal 612=126 I C 278=34 OWN 135. 


for the same. The appeal is accordingly- 
allowed. The plaintiffs appellants wilB 
get their costs in all the Courts. Leave 
to appeal is refused. 

v.b.B./r.k. Appeal allowed. 

^ A. I. R. 1936 Calcutta 431 

B. C. Mittee, J. 

Arjun Das Kundu — Appellant. 

V. 

Marchia Telini — Bespondent. 

Appeal No. 283 of 1934, Decided on 
30th April 1936, from original order of 
Dist. Judge, Hooghly, D/- 8th February 
1934. 

(a) Insolvency — Adjudication— All assets at 
time of petition and all assets subsequently 
acquired before absolute ditcbarge vest ir> 
Court for distribution among creditors. 

WhoTi a debtor is adjudicated an iosolvent, 
whether at bis instaocd or at iDstaoce of credi* 
tor, all bis assets which he has at the time of 
the presentation of the application and all 
assets which he znaj ac4}uir6 before bis final dis* 
charge, must come in the hands of the Court in 
order that the said assets may bo administered, 
and his creditors whose debts can be proved in 
the insolvency proceedings may get their debts 
pro rata from these assets. Hence an insolvent 
has no title in the properties in which he had 
beneficial rights at the date of the presentation 
of the application or which was acquired subse* 
quently by him at any time before his absolute 
discharge. All such properties vest in the 
Oourt or in the Beceiver appointed by the Court. 

[P 436 0 2; P 436 C 1] 

(b) Provincial Insolvency Act (1920), S, 44(2) 
— S. 44 (2) does not extinguish altogether 
claims of creditors — It only limits remedy for 
realising claims. 

The eSect of S. 44 (2) is not to extinguish 
altogether the claims of the creditors whose 
claims are provable under the Act, but to limit 
their remedy for the purpose of realising the 
same from the assets vested in the Oourt or 
Recoivec according to the provisions of S. 26. 
Insolvency Act. CP 436 0 1] 

^ (c) Provincial Insolvency Act (1920), 
Ss. 33 (3) and 64— Debt provable in insolvency 
—It need not be proved before final discharge 
—Creditor can prove it as long as there are 
assets and till final dividend is distributed^ 
S. 33 (3) is only directory. 

There is no express period of limitation for a 
creditor, whose debt is provable in insolvency 
proceedings to prove his debt. A debt is to be 
proved ordinarily before any dividend is de* 
elated. That is necessary in order that the 
officer of the Court administering the insol- 
vent's estate may have in his possession materials 
which will enable him to make pro rata and 
equitable distribution of the assets. The pro- 
visions of S. 38 (8) are directory and he can 
como on the schedules of creditors as long as 
there are any assets available for distribution 
amongst the creditors and till the final divi- 
dends arc distributed and till the administra- 
tion is complete. The same principle finds 
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support in S, 64 for. 

Receiver, before declaring » T,««ons 
serve nolice in the manner prescribed to patpons 
whose claims to be creditors have been notibed 
but noc proved: and if such persons coine and 
prove their claims within the time limUed bj 
the notice, they will be entitled to a share m 
the final distribution. The time of the dis- 
charge of an insolvent has no relation to and 

can have no relation to in any case to the tiino 

Kn/tid v- “ mcSLSioS Ilh D 6S4. FoUr. 

IC: 1025 PaM38 .«d I® »», 

Gunendra Krishna Ghose and Durga 
Charan Chakravarti^loT Appellanfc. 

A. Quasem — for Eespondent. 

Judgment. — The respondent before me 
applied under S. 10, Provincial Insol- 
venoy Act for being adjudicated as an 
insolvent. She said in her application 
that her assets were almost nil. She 
mentioned the names of her creditors, 
the appellant being one of them. The 
application was dated let September 1930 
and the adjudication order was passed on 
25th August 1931, by which the insolvent 
was directed to apply for discharge with, 
in six months of the said order. As there 
were no appreciable assets, the Court did 
not appoint a Beoeiver on her adjudica- 
tion. In the application she gave an in- 
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solvent which she got as a result of the 
said suit, to be brought under the admi- 
nistration of the Court in the insolvency 
proceedings. The insolvent opposed sub- 
aequently, and it is against the order 
passed by the Court below on 8bh Feb- 
ruary 1934, the present appellant has 
filed the present appeal. For the purpose 
of deciding the controversy in this case, 
two facts are important, firstly, that it 
was known to the Court from the time 
of the filing of the application for adjudi- 
cation that the appellant was a creditor 
of the insolvent, and secondly that no 
dividend has been declared up to now, 
much less the final dividend. The learned 
District Judge in support of the order he 
passed, has held that the effect of the 
absolute discharge under the provisions 
of S. 44, Provincial Insolvency Act, was 
to release the insolvent from all debts 
provable under the act and that such 
debts bad to be proved in the proceedings 
before the order of absolute discharge 
was made. 

Under S. 33 (3) of the act, says he, it is 
imperative on the creditor to prove bis 
debt before the discharge of the insol- 
vent. The learned Judge has further 
remarked that as noue of the oreditors of 


formation that she had instituted a suit 
for some laud against her husband and if 
she won that suit, her assets could be 
used for the purpose of meeting the cre- 
ditors, hot she bad no present means for 
satisfying her creditors. The present 
appellant, although his name was given 
in the application as a creditor, did not 
take any steps to prove his debt before 
the discharge of hie insolvent. The in- 
solvent applied for her discharge and on 
9tb September 1932, the Court directed 
that the final discharge should await the 
disposal of the suit then pending in the 
Serampore Munsifs Court, the suit which 
the insolvent had filed against her bus- 
band. 

On 9th December 1932, the insolvent 
informed the Court that she had won 
the suit. The Court stated in its order 
that the oreditors had not taken any 
interest in the oase and she was not res- 
ponsible for her debts in that they were 
caused by litigation forced on her. The 
Court accordingly granted an absolute 
order of discharge on 9th December 1932 
After this order the appellant appeared 
on the scene. He wanted to prove his 
debts and wanted the property of the in- 


the insolvent had proved their debts 
before the final discharge, the property 
which has been recovered by the insol- 
vent as a result of the aforesaid suit is no 
longer available for distribution in the 
insolvency proceedings, but that property 
though acquired before the discharge 
order, is to be enjoyed by the insolvent 
absolutely and without any restriction. 
Id my judgment none of these reasons 
appears to me to be sound and the learned 
Judge has overlooked not only certain 
important provisions of the Insolvency 
Act but has committed fundamental errors 
with regard to matters of principle appli- 
cable to such oases. The principle under- 
lying all bankruptcy proceedings, in my 
judgmeut, is this: that when a debtor is 
adjudicated an insolvent at bis instance 
all his assets there which he has at the 
time of the presentation of the applica- 
tion and all assets which he may acquire 
before his final discharge, must come in 
the hands of the Court iu order that the 
said assets may be administered, and his 
creditors whose debts can be proved in 
the insolvency proceedings may get their 
debts pro rata from these assets. When 
an insolvency proceeding takes place at 
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!the iostance of the creditor there is the 
self-same principle. 

The man adjudicated an insolvent is 
given a chance to become a freeman after 
his discharge, after he had placed in Court 
for the benefit of his creditors his assets. 
The next principle is that when this is 
done and he gets an absolute discharge, 
he is a free man and the legislature makes 
him a free man on high policy, that after 
his properties had been taken out of him 
for the purpose of meeting his creditors, 
he ought to begin again in bis career 
without any impediment. 

It follows therefore that an insolvent 
has no title in the properties in which he 
had beneficial rights at the date of the 
presentation of the application or which 
was acquired subsequently by him at any 
time before his absolute discharge. All 
such properties vest in the Court or in 
the Receiver appointed by the Court. 
This is the express provision of S. 28 of 
the Act. The effect of absolute discharge 
is defined in S. 44 of the Act. The insol- 
vent is not freed in respect of certain 
particular debts which are specified in 
8ub-8. (1) of S. 44. With regard to other 
debts provable in insolvency he is freed 
from the liability. It is on this principle 
the creditors are entitled to look only to 
those assets which had vested in the 
Court or receiver by reason of the ad- 
judication That is to say, the claims of 
such creditors are transferred from one 
fund to another. The claims of such 
creditors can only be realised from the 
assets which had vested in the Court or 
the Receiver and not against the assets 
which the insolvent may acquire after ah- 
solute discharge. The effect of S 4% (2) 
in my judgment is not to extinguish 
altogether the claims of the creditors 
whose claims are provable under the Act, 
but to limit their remedy for the purpose 
of realizing the same from the assets 
vested in the Court or receiver according 
to the provisions of S 28, 1 nsolvenoy Act. 
There is no express period of limitation 
for a creditor whose debt is provable in 
ioBolveocy proceedings to prove bis debt. 
A debt is to be proved ordinarily before 
any dividend is declared. That is neces. 
sary in order that the officer of the Court 
administering the insolvent a estate may 
have in his possession materials which 
will enable him to make a pro rata and 
iequitable distribution of the assets. If 
^the Receiver has got materials in his 
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hands to show that there are creditors 
who have not proved their debts because 
they reside at distant places, and that 
they have had no time to tender proof of 
their debts, he can set apart a sum of 
nioaey sufficient for the purpose of pay- 
ing them, if and when they prove their 
debts, after meeting his erpeoses, 

The learned District Judge has referred 
to the provisions of S. 33, Cl (3) of the 
Act, for the purpose of laying down the 
proposition that a creditor is bound to 
come with the proof of bis debts before 
the discharge of the insolvent, and if he 
comes after the discharge he is too late. 
The whole question is whether that sub- 
section bears the meaning which the 
learned Judge has put upon it. That 
sub-section says that *'a creditor of the 
insolvent may, at any time before the 
discharge of the insolvent, tender proof of 
bis debt. . The only question is whether 
that sub-section makes it obligatory on 
the creditor to come in before the dis- 
charge of the insolvent. For the reasons 
which I shall indicate later on, my jadg. 
ment is that the provisions of that sub- 
section are directory and that he can come 
on the schedules of creditors as long as 
there are any assets available for distribu- 
tion amongst the creditors and till the 
final dividends are distributed and till the 
administration is complete. This view of 
mine has the support of the weighty au- 
thority of Vaughan Williams, L. J., in 
(1902) 2 Ch D 681 (l) The principle is 
laid down by that learned Judge at p. 699 
of the report in these words : 

Now according to my experience of bank- 
ruptcy practice, there never has been any doubt 
as to the right of a creditor, whether he is 
secured ofeditor, or whether he is an unsecured 
oreditor, to come in and prove at any time 
during the admiaietratiou. provided only that 
be doeS not by hie proof interfere wUh the 
prior distribution of the estate amongst the 
creditors, and subject always, in oases in which 
be has to come in and ask for leave to prove, 
lo any terms which the Oourt may think it 
just to impose. 

Some indication is given in the Insol- 
vency Act itself that the correct principle 
is the principle which is formulated by 
the said Lord Justice 8 64. Provincial 
Insolvency Act, required a Receiver be- 
fore declaring a final diviieod, to serve 
notice in the manner prescribed, to per- 
sons whose c laims bo he creditors have 

1 In re Mo Murdo Ponfield v. Mo Murdo, (1902) 

2 Ch D 684=71 L J Oh 6n=86 L T 614^ 
60 W B 044. 
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been notified but not proved; and if such 
persons come and prove their claims 
within the time limited by the notice, 
then they will bo entitled to a share in 
the final distribution. That contemplates 
jthat creditors who have not proved al- 
ready can come in and prove their debts 
in time before the final dividend is de- 
clared and distributed by the Beceiver. 
iThe time of the discharge of an insolvent 
has no relation to and can have no rela- 
tion to in any case, to the time for declar- 
ing the final dividend. When making the 
order of adjudication the Court limits the 


time within which the insolvent is to 
apply for bis final discharge and this 
without reference to the time that may 
possibly be taken up for the administra- 
tion of the estate of the insolvent. Then 
when the insolvent makes an application 
for discharge the question whether be 
will get absolute discharge or not or from 
what date depends upon circumstances 
which have no relation to the administra. 
tion of his estate. It may be that 
where the causes of bis insolvency are 
his misfortunes he ought to be made a 
free man quickly, but the administration 
of his estate may be a complicated one, 
and it may take a large number of years 
to get in the assets and to distribute them 
amongst the creditors. 8. 64 therefore 
will still have to be invoked in such oases 
where the discharge order has been made 
a long time ago but the assets have been 
realized by the Beceiver a long time 
thereafter, and . the time for making a 
final dividend may have arrived a long 
time after the discharge of the insolvent. 

In such a case, on the wording of the 
statute, clearly a creditor who has not 
already proved his debt, will not be 
debarred from proving his debt within 
the time given in the notice issued under 
S. 64 of the Act. This principle leads 
me to think that the words of S. 33, 
U. t3j. which include creditors whose 
claim had already been notified but whose 
debts have not already been proved are 
merely directory. It is on this principle 
and on this limited ground, that I foUow 
the decision of the Madras High Court in 
47 Mad 120 (2) of the Patna High SLt“ 
m 4 Pat 128 (3) and of the Bangoon High 

3. SWasubramania Pillai v. Theethiappa Pillai 


Court in 5 Rang 384 (4). I do nob base 
my decision on the distinctioD which 
has been drawn in some of these cases 
between a conditional order of dis- 
charge and an order of absolute dis- 
charge. I go upon the principle laid 
down by Vaughan Williams, L. J., and on 
the principle laid down in S. 64 of the 
Act. I accordingly discharge the order 
of the learned District Judge and I direct 
that the Court would take immediate 
steps for the purpose of bringing the said 
property in its possession through any of 
its officers, that it would take steps for 
sale of the said property, and after the 
assets are realised would take steps (after 
complyiug with S. 64) for their distribu- 
tion amongst those creditors who would 
prove their debts before the final divideud 
is declared. The appellant before me and 
all other creditors who may wish, may 
tender proofs of their debts at any time 
before the assets realized by the sale of 
the said property are distributed, that is 
before the final dividend is declared. The 
appellant before me will get his costs of 
this appeal not from the insolvent per- 
sonally but from the assets realised in the 
insolvency proceedings, hearing fee being 
assessed at one gold mohur. 
v.B.B./r.k. Appeal alloiced. 

4. Jban Bahadur Sing v. Tho Baliff of tho 
District Court, Toungoo, 1927 Raug 263 = 
104 I 0 616=5 Rang 364. 


A. I. R. 1936 Calcutta 437 

Nasim Ali, J. 

Light of Asia Insurance Co., Ltd . — 
Defendant— Appellant. 

V. 

Karatoya Debt — Plaintiff — Bespondent, 

Appeal No. 859 of 1934, Decided on 
12th February 1936, against Appellate 
Decree of Addl. Sub-Judge, Sylhet, D/- 
6th April 1934. 

Insurance— Life — Some answers in form 
giving family history false— Policy is void 
irrespective of question of materiality. 

If some of the answers given by the assured 
in his proposal and declaration forming the 
basis of the contract of insurance are untrue, 
the policy is void irrespective of the question 
of its materiality. (p 439 0 1,2] 

Where in the form headed ‘Pamlly History’ 
the assured had to give the total number of 
brothers and sisters separate and also as to how 
many of them were dead and how many alive 
but the assured mentioned under 'total number’ 
only the actual number alive on date when ho 
filled It up and left blank the other two 
columns without mentioning how many had 
died and partlonlars of death; 
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_ Held: that ‘total number’ meant the total of 
living and dead members and that as the 
answers to questions which formed the basis of 
contract were false, the policy was void: Flno- 
lish Cases referred. (P 439 C 2, P 440 C 1] 

Amarendra Nath Bose and Hemendra 
Kumar Bose — for Appellant. 

Priya Nath Dutta—foi Respondent. 

Judgment. — This is an appeal by the 
defendant in a suit for recovery of money 
due on a policy dated 29th December 
1928 assuring Es. 1,000 to be paid by 
the defendant.company to the represen- 
tative of one Parbati Charan Chakravarty 
on the expiry of 20 years from the date 
of the policy or on his prior death. He 
died on 11th August 1929 in his house at 
Mahmudpur, P. S. Habiganj, in the dis- 
trict of Sylhet. Before his death he paid 
premium in accordance with the terms 
of the policy. The plaintiff, who is the 
sole heiress of the insured, instituted the 
present suit in the first Court of the 
Munsif at Hahiganj on Slst August 1932 
against the defendant-company for re- 
covery of Rs. 1,000. The defence of the 
defendant, so far as it is relevant for the 
purposes of the present appeal, is that the 
risk under the policy does not attach 
inasmuch as some of the answers to the 
questions put hy the defendant's medi- 
cal examiner which formed the basis 
of the contract were false. The Courts 
below have overruled the defence and 
have decreed the suit. Hence this second 
appeal by the defendant. The only suh. 
stantial point for determination in this 
appeal is whether the policy is void on 
the grounds stated hy the defendant in 
his defence. The relevant portion of the 
policy is in these terms.: 

This policy of Insurauce granted by the 
Light of Asia Insurance Co. Ltd., of Calcutta 
hereinafter called the Company witnesseth 
that in consideration of the payment already 
made to the Company of the first premium or 
the first instalment thereof as stated in the 
sub joined Schedule for the Insurance the 
particulars of which are stated in the said 
Schedule and of the subsequent premiums or 
instalments of premiums if any to bo paid as 
thereby provided the Company doth hereby 
agree that upon proofs satisfactory to the 
Directors of the happening of the event or 
events on which the sum assured is to become 
payable as mentioned in the said Schedule and 
of title of the person claiming, they will pay 
the sum assured to the assured’s representa- 
tive or assignee. Provided always (1): That 
the proposal for Insurance and declaration and 
answers to questions mentioned in the Sche* 
dule shall be held to form the basis of this 
contract 


The Schedule shows that the answers 
which formed the basis of the contract 
were given by the insured on 5th Decern, 
ber 1928. It is however, not stated in 
the policy that if the answers be false 
the policy would be void and no risk 
would attach. Neither is it stated in the 
policy that the conditions mentioned 
therein were warranties. In 1922 A C 
413 (l), Viscount Cave observed as 
follows : 

Thd basis of a thing is that upon which it 
stands, and on the failure of which it falls; and 
when a document consisting partly of state- 
ments of facts and partly of undertakings for 
the future is made the basis of a contract of 
insurance, this must (I think) mean that the 
document is to be the very foundation of the 
contract, so that if the statements of fact are 
untrue or the promissory statements are not 
carried out, the risk does not attach. No doubt 
the stipulation is more concise in form than 
those which were contained in the policies 
which fell to be construed in 4 H L C 464 (2) 
and 9 A C 071 (3), in each of which cases the 
policy contained an express provision to the 
eSeet that if anything stated in the proposal 
was untrue, the policy, should be void; but I 
think that the effect is the same as if those words 
had been found in the present policy. Indeed, it 
is remarkable that in 4 H L C 484 (2), Lord Oran- 
worth referred to the abovementionod provision, 
as to the avoidance of the policy, if any, if the 
statements in the proposal should be untrue* as 
a provision making those statements the basis 
of the contract; and in 9 A 0 671 (9), Lord 
Blackburn said, '*But I think when wo look at 
the terms of the contract, and see that it is 
expressly said in the policy, as well as in the 
declaration itself, that the declaration should 
be the basis of the policy, that it is hardly 
possible to avoid the conclusion that the truth 
of the particulars Is warranted*'. Lord Esher in 
72 L T 140 (4) used the word 'basis' in the 
same sense. Upon the whole, It appears to me 
both 00 principle and authority that the mean- 
ing and effect of 'basis' clause taken by itself, 
is that any untrue statement in the proposal, 
or any breach of its promissory clauses, shall 
avoid the policy and if that be the contract of 
the parties, it is fully established by decisions 
. . , that the question of materiality has not to 
be considered. 

Again in 1921 P C 195 (5). Lord Shaw 
observed as follows: 

If in point of fact tho answer is untrue, the 
warranty still holds, notwithstanding that 


1. Dawsons v. Bonnia, (1922) A C 413—91 
L J P 0 210=128 L T 1=38 T L R 836= 
1922 W C & Ins Rep 302=1922 H 0 156= 
59 ScLR 599. ^ 

2 Anderson v. Fitzgerald, (1852) 4 H L C484— 


Oa 


17 Jut 995. 

3. Thomson v. Weems, (1884) 9 A 0 671. 

4 Hambrough v. Mutual Life Insurance 
of New York, (1895) 72 L T 140. 

5. Oondogianis v. Guardian Asssurance ^o. 
Ltd.. 1921 P 0 195=(192l) 2 A 0 125—90 L 
JPG 168=125 L T 610=37 T L R 636. 



1936 


LIGHT OF Asia Ins. Co. v. Karatoya (Nasim AH. J.) Calcutta 439 


the untruth might have arisen 'Dadvertontly 
and without any kind of fraud. Secondly, the 
materiality of the untruth is not m issue, the 
parties having settled for themselves by making 
the fact the basis of the contract, and giving a 
warranty that as between them their agree- 
ment on that subject precluded allenquity into 
the issue of materiality. 

I It is therefore clear from the authoru 
ties which I have cited above that if some 


answers are nntrue the policy ia void 
irrespective of the question of its mate- 
riality. The learned advocate for the 
appellant contends that the following 
answers which were declared by the in- 
sured to be true and to have been cor- 
rectly recorded are false. 


A C^Malo l-Il«lArV. 


Living. 

Dead. 

ToUl 
number > 

No. 

alive 

Ages. 

Present 
state of 
health. 

No. ! 
dead. 1 

Ages 

at 

' death. 

1 

Cause 

of 

death. 

Descrip* 

1 tioQ of 
last 
illDess 

Date 

of 

death 

Previous 

health 

Brothers 1 
Nil. 

1 

1 

1 

1 

1 


1 

1 


1 

1 


1 

Sisters 2 

2 

SO yrs. 

27 yrs. 

Good 

1 


1 

1 


1 




It is au admitted fact that the insured 
had one brother who died before the de- 
olaration. It is also admitted that he bad 
four sisters o/ whom two were dead at the 
time when he made the declaration. The 
Courts below however have held that the 
word ‘nil' under the column ‘Total number 
of brothers' and the number 2 in the 
oolumn ‘Total number of sisters' mean 
that the insured bad no brother living 
but bad two sisters alive at the time. 
The learned Judge has recorded the fol- 
'lowiug findings in this oonnexion : 

The column Total numboc Is rather ambi- 
guous. It Is very probable that when the in- 
sured was asked what was the total number 
of his brothers he replied that it was nil as he 
had DO brother living at the time and in case 
of sisters also had said that the total number 
of sisters was 3 for he had then only two 
sisters alive. The columns 'No. dead, ages at 
death, and causes of death,’ oto., were left 
altogether blank which would go to show that 

no question was asked by the doctor to the in- 
sured to fill up these columns. 

The learned Judge says that the 
answers were given by the insured when 
he was asked to give the total number of 
his brothers and sisters. The medical 
examiner who put the questions was 
examined by the defendant. In his exa- 
mination-in-ohief he definitely stated that 
he had put all the questions mentioned 
kin the report correctly. This statement 


was not challenged in cross-examination 
by the plaintiff. The questions therefore 
were correctly put. As regards the 
answers the insured declared that they 
are correctly recorded. ‘Total number' 
means the Dumber obtained by adding 
the number living and the number dead. 
There is, therefore, no ambiguity in this. 
The word 'nil' under the beading total 
number’ of ‘brothers' evidently means 
that the insured had no brother living or 
dead. The learned Judge says that the 
fact that the other columns were left 
blank would go to show that no question 
was asked by the doctor to fill up those 
columns. But if question about the total 
namber of brothers is answered by the 
word 'nil' the question for filling up the 
other columns cannot possibly arise. The 
learned Judge seems to think that by the 
word “nil" the insured meant that he 
had no brother living at the time, for in 
the caso of sisters the total number is 
recorded as 2 as he had two sisters then 
living. This is really arguing in a oirole. 
This argument proceeds on an assumption 
that the reply under the total number 
of sisters was in answer to a question 
about the number of sisters alive, which 
is the very thing to be determined. 
A separate answer about the number of 
sisters alive shows that after the insured 
had stated that the total number of 
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Bisters alive and dead was two, the farther 
question about the number of sisters alive 
naturally arose. When the insured stated 
that the number alive was also two, the 
questions under the other headings 

namely, number dead, ages at death, and 

causes of death, etc., could not possibly 
arise. 

The other columns were left blank be- 
cause the total namber being two and the 
number alive being two the question 
about the number of sisters dead and the 
question of filling up the remaining co- 
lumns did not arise. It is, therefore, 
jclear that the answers about the number 
of brothers and sisters in the column 
Total number’ did not mean brothers 
'and sisters alive at the time. The an. 
swers clearly show that while giving his 
family history the insured represented to 
the company that he had no brother and 
that he bad only two sisters both of whom 
were alive. He concealed the deaths of 
his brothers and two sisters which were 
necessary for the purpose of ascertaining 
the family history. In view of the decla- 
'ration of the insured that the answers 
were correctly recorded the onus was 
heavily upon the plaintiff. The Courts 
below did not look at the case from a 
correct point of view. Their judgments 
show that they did not properly place the 
onus, and that they have given a meaning 
to the answers of the insured not justified 
by their plain language but only on 
surmises and conjectures. I have, there- 
fore, examined the answers and the evi- 
dence in this case in detail and do not 
find any materials to justify the conclu- 
sions of the Courts below. My conclu- 
sion, therefore, is that the answers to the 
questions which formed the basis of| the 
contract were false and that the appel- 
lant is not liable under the policy in 
question. I, therefore, allow the appeal, 
set aside the judgments and decrees of 
the Courts below and dismiss the suit. 
But in view of the facts and circum- 
stances of this case I direct the parties 
to bear their own costs throughout the 
litigation The prayer for leave to appeal 
is refused. 


193& 


v.b.b./r.k. 


Appeal allowed. 
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Guha and Bartley, JJ. 

Jatindra Nath Sircar and another — 
Accused — Petitioners. 

V. 

Emperot — Opposite Party. 

Criminal Eevn. Nos. 458 and 459 of 
1934, Decided on 6th Aagnst 1931. 

Penal Code (1860), Ss. 420, 120.B^'Snow 
uf “Rules set out in black end 

white— Scheme though rightly speculative 
cannot be held to be dishonest. 

Where a company is floated and registered- 
under Compaoies Act and one of the schemes 
launched by the Company is advancing loans^ 
as stated in Memorandum of Association and 
the conditions of loans and rules are set out in 
black and white, merely that the scheme is 
of snow ball* nature and highly speculative 
cannot make it dishonest or of fraudulent 
nature. Nor can directors be held responsible 
for the acts of the agents and supervisors in 
inducing persons to become members, by mis’* 
representations so long as they did not induce 
anybody to apply for loans and pay money: 
1934 Bom 48, Folf. [P 441 C 2; P 442 C l) 

A loan scheme provided that every applicant 
for loan was to pay an admission fee and make 
deposit which alone was refundable in case 
loan was not granted, and provided that in 
order to entitle the applicant to loan he must 
secure co*momberB or secondaries who were also- 
required to pay admission fee and the deposit, 
and that the applicant would be paid his lean- 
er part thereof on his securing particular num- 
ber of co*mombers or secondaries. The scheme 
was set out in Memorandum of Association 
deposited with the Registrar, Joint Stock Com- 
panies, and the rules and conditions of loano 
were set out in black and white and were made 
available to the public. The agents and super- 
visors appointed by the Company made mis- 
represontatioDS and induced villagers to apply 
for loan and pay admission fee and deposit. The 
directors however did not induce anybody to 
apply for loan or pay any money to the 
Company: 

Held: that the scheme was of 'snowbalK 
nature and though highly specalative was nob 
dishonest or of fraudulent nature; [P 441 0 2} 
Held also: that so long as the directors did 
not themselves induce anybody to apply for 
loan and pay money to the Company, they can- 
not be held to be party to any fraud or conspi- 
racy so as to attract operation of penal law. 

[P 442 0 1] 

C. C. BiswaSt Bliagirath Gk. Das and 
Makendra Nath Alitra — for Petitioners. 

Order. — The petitioners were tried by 
the Sadar Sub-Divisional Magistrate of 
Hooghly, for having committed offences* 
under S. 120-B and S. 420, I. P. C., and 
on conviction were sentenced to rigorous- 
imprisonment for six months under each 
of the above provisions of the law. The 
sentences as passed were to run conoun* 
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the case of the petitioner on sending a notice to the company, to 


lently in 

Jatindra Nath Sircar, and consecutively 
in the case of other petitioner Dhirendra 
Nath Ghose. The conviction of and the 
sentences passed on the petitioners were 
upheld on appeal, by the learned Sessions 
Judge of Hooghly. The charges against 
the accused persons were: (1) that they 
were party to a criminal conspiracy to 
commit the offence of cheating by dis- 
honestly inducing people to deliver money 
to them, through three other persons, 
and in pursuance of that conspiracy one 
Thakimani Dasi and others, were cheated 
of different sums .of money, and (2) that 
through the agents in pursuance of the 
conspiracy mentioned above oheated 
Tbakomani Dasi and others by dishonestly 
inducing them to deliver different sums of 
moneys to the accused persons and which 
moneys were the property of the Thako- 
mani Dasi and others. The case for the 
prosecution, it appears to be clear, was 
based on the memorandum of association, 
and the loan rules of a Company started 
under the name and style of the Bengal 
Industrial Loan Co., Ltd. The accused 
Dhirendra Nath Ghose was the Managing 
Director of the Company, and the other 
accused Jatindra. Nath Sarkar replaced 
Dhirendra Nath Ghose as such, a position 
which was accepted by the Registrar of 
Joint Stock Companies. 

The loan rules of the Company con- 
templated different classes of loans and 
a reference to the scheme launched by 
the Company in question is necessary 
for the purpose of forming an idea as 
to the nature of the offence charged 
against the petitioner. The applicant 
for the loan was to pay an admission 
fee and make a deposit. He was required 
to^ secure two co-members or second- 
aries who were also required to pay ad- 
mission fee and the deposit called the 
opening deposit. After payment by the 
|8econdaries, the company was to ad- 
vance loan up to a fixed maximum to the 
'original applicant within a fixed period 
lof 45 to 60 days. After the two oo- 
jmembers had paid admission fees and 
jdeposits, the original applicant was to get 
;a refund of his opening deposit ; the oo- 
members or secondaries were in the same 
way to get loans from the company on 
their securing two co-members or seoon, 
daries each. If however the original 
applicant failed to secure two co-members 
within a week of his application, he was 


get a refund of his deposit money with 
interest at the rate of six per cent per 
annum within 180 days of the date of 
receipt of notice by the company. What 
was sought to be established on the side 
of the prosecution was that the accused 
persons engaged agents in villages and 
realised money from villagers and created 
confidence by giving loans to a few per- 
sons, hot that in a large number of oases 
they put off payment of loans on various 
pretexts; the position taken up by the 
prosecution was that the acts of the ac- 
cused persons in this behalf amounted to 
cheating. 

There is no qnestion that the peti- 
tioners did not induce any one to be a| 
member or to apply for loan or to pay' 
any money; it was the supervisors and 
the agents who were alleged to have in.j 
duced persons to become members after' 
they had complied with the loan rules of; 
the company as has been mentioned al- 
ready; the offence charged against the| 
accused persons was sought to be esta- 
blished solely with reference to the 
scheme launched by the company of 
which they were managing directors in 
succession. The question therefore is 
whether the Courts below are right in 
their decision that those responsible for 
the framing of the scheme and the loan 
rules, and for their coming into operation, 
were guilty of cheating as contemplated 
by S. 420, I. P. C. The learned Judge's 
view that it was safe to presume” that 
it was the petitioners who were alone res* 
ponsible for the rules may be accepted to 
be correct on the materials on the record ; 
bub the question remains whether the 
scheme evidenced by the loan rules of the 
company of which the petitioners were 
the managing directors, and who may be 
held responsible for the same, was dis- 
honest or fraudulent in the sense that it 
represented to the public something which 
was nob true or concealed from them 
something which the company ought to 
have disclosed. In the words of Broom, 
field. J., in 35 Bom L R 1181 (l), the 
scheme in the case before us might be of 
the 'snow ball’ nature but the literature 
of the scheme, principally the loan rules 
of which mention has been made above, 
could not be described as m isleading and 

1. Emperor v. Durgadaa, 1934 Bom 48=1934 
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deceptive. All the conditions of the scheme 
launched by the company were set out in 
'black and white. There was no room for 
:mi3understandjng. On a careful considera- 
■ tion of the scheme floated by the company 
jof which the petitioners were the mana- 
ging directors, and of the loan rules made 
available to tbe public, it is not possible 
,to hold, in tbe case before us, that the 
petitioners were responsible for the start- 
ing and carrying through a scheme of a 
fraudulent nature, so as to attract the 
operation of the penal law against the 
petitioners. The scheme was a specula- 
tive one but could not be said to be 
dishonest. In the above view of the case, 
the conviction of the petitioners and the 
sentences passed on them cannot be 
affirmed. The rules are made absolute. 
The conviction of the petitioners and the 
sentences passed on them are set aside. 
The petitioners must be discharged from 
their bail bonds, and set at liberty. 
y.B./R.K. Eule viade absolute. 
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Nasim Ali and Edgley, JJ. 

Satish Chandra Basu — Appellant. 

V. 

Harendra Kumar Ghose — Respondent. 

Appeal No. 1872 of 1933, Decided on 
27th March 1936, from appellate decree 
of Addl. Dist. Judge, Second Court, 
Bakarganj, D/- 3rd April 1933. 

Regiatration Act (1908), S. 35 — "Peraon 
executing" meana principal executing docu- 
raent. 

The words "person executing" in the Act 
cannot be read merely as "person signing." 
They mean something more, namely the person 
who by a valid execution enters into obligation 
under the instrument : 1928 P C 36 and 1925 
Cal 703, Foil. ; 4 J 4 166 (P C) and 1927 Bom 
487, Disting. [P 443 0 2) 

Alul Chandra Gupta and Pra/ulla 
Kumar Boy — for Appellants. 

Sarat ChandraBasak, Bajendra Chan- 
dra Guha and Surajit Chandra Lahiri 
(for Deputy Registrar) — for Respondents. 

Judgment. — This appeal arises out of 
a suit for recovery of arrears of rent. 
Plaintiffs claimed rent at the rate of 
Rs. 3 per bani on the basis of a lease of 
tbe year 1264 B. S. in respect of their 
6 annas 3 gandas 1 kara and 1 krant 
share of the land demised. The defence 
of the tenants is that the plaintiffs are 
entitled to get rent at the rate of Rs. 2 
per kani. The trial Judge overruled tbe 
defence and passed a decree for arrears 
of rent at the rate claimed by the plain- 


tiffs. Tbe defendants appealed to the 
lower appellate Court. The learned Ad- 
ditional District Judge has allowed the 
appeal in part. He has affirmed the rate 
decreed by the trial Judge in respect of 
1 anna share but in respect of the re- 
maining share he has reduced tbe rate to 
Rs. 2. Hence this second appeal by the 
plaintiffs. The defendants have also filed 
cross-objections. 

Mr. Gupta appearing on behalf of the 
plaintiffs appellants has raised two points 
in this appeal. Tbe first contention is 
that tbe learned Additional District Judge 
was wrong in reducing the rate of rent on 
tbe basis of the two subsequent leases of 
the years 1289 and 1290 B. S. inasmuch 
as these documents were not registered 
in accordance with the provisions of 
Registration Act and are therefore inad- 
missible in evidence. His argument is 
that though there was no intention to 
demise certain shares in some properties 
lying within the local limits of tbe juris- 
diction of tbe Registering Officer at Dacca 
where these documents were registered, 
these lands were included in the two 
documents simply for the purpose of 
getting the documents registered at the 
Dacca Registration Office and conse- 
quently tbe registration was void as tbe 
properties really intended to be demised 
by the two leases were situated wholly in 
the district of Bakargunj. The question 
about the intention is primarily a ques- 
tion of fact and it appears from the judg- 
ment of the lower appellate Court that 
tbe lessees being men of tbe Dacca Dis- 
trict really took settlement of these pro- 
perties in the Dacca District along with 
the lands in the District of Bakargunj. 
This contention therefore is overruled. 
Tbe second point raised by Mr. Gupta is 
that the registration of the lease of the 
year 1289 B. S. (Ex. B-2) is invalid inas. 
much as it was presented for registration 
by a person who had no power to do so. 
It appears that the name of the lessor 
who granted the lease was signed on 
these documents by the pen of her son 
on tbe basis of an ammuktearnama. It 
further appears that the son presented 
the document for registration before tbe 
Registering Officer and admitted the exe- 
cution of the' document and on that ad- 
mission tbe document was registered. 
The question is whether the presentation 
of this document for registrati^ by the 
son was a valid presentation. By o. 33, 
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Act 3 of 1877, a persoo ejcecutinga docu- 
ment or the agent of any such person is 
entitled to present the document for 
registration. 

The words “persons executing the docu- 
ment"' are capable of two constructions. 
They may mean persons actually signing 
the document by their own hands or 
persons executing the document by the 
hand of another duly authorised to sign 
on their behalf. In 4 I A 166 (l)i Sir 
Montague E. Smith, while construing 
the provisions of S. 34, Registration Act of 
1871 made the following observations: 

Thero tho persons described are the persons 
executing the document not those ^rho on the 
face of the deed are parties to it, or by whom 
it purports to have been executed, but those 
who have actually executed it: 

There has been a divergence of judicial 
opinion in the Courts in India as to the 
precise effect of this passage. In some 
oases although these observations have 
been taken as obiter, nevertheless they 
have been taken to imply that the words 
' persons executing the document*' in the 
Act mean persons who actually execute 
the document by their own bands and 
do not include the principal who only 
executes by means of an agent. In 29 
OWN 539 (2) decided by this Court 
it was however observed that the obser- 
vations of the Judicial Committee must 
be confined to the facts of that particular 
ease and that the only question in that 
case was whether a partial registration 
of a document was valid. In this case it 
was held that the ordinary meaning of 
executing a document'" is signing a 
document as a consenting party thereto 
and that in case of Bakalam signature 
the person whose name is put with his 
authority in evidence of bis assent to a 
dooument is executant within the mean- 
ing of S. 35. ^ When this case went up in 
appeal to their Lordships of the Judicial 
Committee. 55 I A 81 (3). Lord Sumner, 
m affirming the judgment of this Court 
observed as follows: 

^ The appellant contends that in these words 
the porson executing the document" ezeoutinff 
means and means only actoally signing, Thelt 
Lordships cannot acce pt this. A document 

1. Mohammad Ewaz v. Birj Lall. (1875) i All 

465=4 I A 166=3 Sat 736 IP 0) ' 

2. MonmothoNathMukerjlv. Puran Ohand 
Nahatta, 1925 Cal 703=83 I 0 33=29 0 W 
li 5S9. 

S. Puran Ohand Nahatta v. Monmotha Nath 
Muketji, 1928 P 0 38=103 I C 342=65 I A 
81=65 Cal 682 (P 0). oo x & 
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take 


benefits 
have 


or 


is oxecutod when those who 
and obligations under It have put 
caused to bo put their names to it. Personal 
signature is not required and another person 
duly authorised may. by writing the namo of 
tho party executing, bring about his valid 
oxocutloD and put him under the obligations 
involved- lleuco tho words “porson exocuting" 
in tho .^ot cannot bo read merely as person 
signing. They mean somethiuR moro, namely 
the person who by a valid execution enters into 
obligation under the instrument. 

The dacisioQ of the Full Bench of the 
Bombay High Court in 51 Bom 971 (4) 
was given before the decision of the 
Judicial Committee in 55 I A 81 (3). 
Under these oiroumstanoes we are of opi- 
nion that the son who signed the name 
of the lessor on the lease is not the per- 
son exocnting the doonment. Now after 
the execution of the document the son 
presented it for registration. He admitted 
the execution of the document on the 
basis of a power of attorney which is 
noted by the Registering Officer in his 
endorsement of the document itself. The 
learned Additional District Judge on a 
consideration of the facts and oircum- 
stances disclosed in the evidence in this 
case has drawn the presumption that the 
SOD had authority uot only to execute 
the document and to admit its execution 
before the Registering Officer on the basis 
of the power of attorney but he bad the 
power also on the basis of that power of 
Attorney to present it to the Registering 
Officer for the purpose of registration. It 
appears that the lessor was very old 
about 90 years of age, at the time of the 
execution of this document. She had 
already exeoutod a will appointing the 
son as her executor. There is nothing to 
show that the son practised any fraud 
on the mother. It is true that Ammuk- 
tearnama by which the son was appointed 
agent is not forthcoming and the extract 
of this dooument which has been exhi. 
bited in this case does not specifically men- 
tion the power to present the document 
for registration. The extract however 
is not exhaustive. The deed was executed 
and registered about 50 years ago. In 
view of these facts and the circumstances, 
as the final Court of fact has held that 
the son had authority on the basis of tho 
power of attorney all the terms of which] 
cannot be proved now to present the' 
doonment for registration, we are notl 

4. SUarainLaxmanraoKadam v. Dharmasu- 
kbram, 1927 Bom 487=103 I C 906=51 
Bom 971=29 Bom L R 1194 (p B). 
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prepared to say that the sou had no 
such authority to present the document 
for registration and the registration of 
the document was invalid. 

The two contentions raised by Mr. Gupta 
on behalf of the appellants therefore 
fail. The appeal is accordingly dismissed. 
The cross-objections filed by the res- 
pondents were not pressed and are there- 
fore dismissed. There will be no order 
for costs either in the appeal or in cross- 
objections. 

V.B. R.E. Aj)p€al dhviissed. 
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Guha and Bartlet, JJ. 

Lalit Mohan Saha and others — Appel- 
lants. 

V. 

Debendra Nath Tkakur and others — 
Respondents. 

Letters Patent Appeal No. 11 of 1935» 
Decided on 25th March 1936. 

(a) Bengal Village Self*Governnient Act (5 

of Ss. 19 and 31— “Vest*’ and “con- 

trol"— Words are not used together but in 
connection with two different states of things. 

The words “vest" and “coDtrol" have been 
used ID the Bengal Village Self Government 
Act in connectioD with two diQorent states o( 
things, as mentioned in the two different and 
separate provisions contained in S. 19 and S. 31 
of tbo Act. The works constructed by the 
Union Board were to vest in the Board under 
S. 10 • the Union Board was given the control 
of roads not being private property under S. 31 
of the Act. [P 445 0 2) 

(b) Bengal Village Self'Government Act (5 
of 1919], S. 31 — Union Board cannot exercise 
control over private property. 

The Union Board had no authority to exer- 
cise control over the private property purporting 
to act under S 31. [P 445 C 2] 

(c) Bengal Village Self-Government Act (5 
of 1919), S. 31 — Union Board exercising con- 
trol under S. 31 — It can act only consistent 
with rights of user of public. 

Tbc control and the power of the Union 
Board to make improvement under 8. 31 can be 
exercised only in a manner consistent with the 
rights of user, so far as the members of the 
public are concerned. Hence where the public 
have acquired a right to use a halot as a boat 
passage during the rainy season and a footpath 
during the dry season, the right to use it as 
boat passage cannot be interfered with by the 
Union Board purporting to act under 8. 31. 

[P 446 Cl] 

S. G. Basah, Gopal Chandra Das and 
Bhuban Mohan Saha — for Appellants. 

Atul Chandra Gupta, BhoQirath Gh. 
Sen and Ramendranath Roy Choudhury 
— for Respondents. 

Bireswar Chatter jee — for Deputy Regis- 
trar. 
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Judgment.— The plaintififs in the suit 
in which this appeal has arisen, suing as 
representatives of the public under 0. 1, 
R. 8, Civil P. C., prayed for possession of 
what was mentioned as a public Halob, 
on removal of obstruction therefrom and 
for permanent injunction. The case of 
the plaintiffs was that the Halot describ- 
ed in the plaint and which was the sub- 
ject of the litigation was a public path- 
way in dry season and a public boat pas- 
sage in the rainy season, that the defen- 
dants had in collusion with one another 
totally obstructed the boat passage and 
made the same unfit for use as a pathway 
in dry season, and that the public bad 
been inconvenienced by the obstruction 
thus caused. Defendant 1 was the Presi- 
dent of the Bhagyakul Union Board, and 
represented the Board as such, and he 
supported defendants 2, 3 and 4, who 
filed written statements and pleaded that 
earth was raised on the part of the Halot 
mentioned in the plaint, in accordance 
with the resolution of the Union Board 
passed on the application of the defen- 
dants for the improvement of the Halot. 
The fact that boat passage of the public 
through the Halot was discontinued, as 
asserted by the plaintiffs, was not con- 
troverted. The case of the defendants 
was that the members of the public could 
use the Halot as a pathway in dry season, 
that so far as passage of boats were con- 
cerned, boats could easily pass through 
the northern portion of the Halot in 
question. According to the defendants 
the suit was not maintainable inasmuch 
as the action of the Union Board, which 
was sought to be challenged, was legal 
and bona fide in the discharge of their 
duties. 

As it would appear from the judgment 
of the trial Court, defendants 1 to 4 ad- 
mitted the Halot in suit to be a public 
Halot; it was further admitted that the 
boat passage bad been totally obstructed 
by the raising of earth in front of the 
baris of defendants 2 to 6. The Halot, 
before the obstruction complained of was 
used as a footpath during the dry season 
and as a boat passage in the rainy season, 
by the public. The Mnnsif noticed the 
position, which was beyond the pale of 
controversy, that in the part of thu coun- 
try in which the Halot in question was 
situate, most of the big Halots were used 
as boat passages in the rainy season; and 
has observed that the power of the Union 
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Board to improve the pablio Halot ns^ 
both as pathway and boat passage by the 
public, consisteotly with its user ooold 
be denied. It baa to be noticed that ao- 
cording to the learned Munsif the dispu- 
ted Halot was a waterway in the rainy 
season, and public pathway during the 
dry season, and that the action of the 
Union Board was not legal and bona fide. 
The trial Court, on the conclusions arriv- 
ed at by it. on the interpretation of the 
provisions of the Village Self Government 
Act. 1919, and on the materials placed on 
record, passed a decree in favour of the 
plaintiffs. The plaintiffs were held enti- 
tled to get possession of the dispnted 
Halot after removal of all obstructions 
therefrom. The Halot in suit was de- 
clared to be a public Halot for footpath 
during dry season and for waterway in 
the rainy reason for all purposes as alleg- 
ed in the plaint. 

On appeal by the contesting defendants 
the decree of the trial Court was affirmed 
by the learned Subordinate Judge in the 
Court of appeal below. On the evidence 
in the case, the Court of appeal below 
held that at least for three months in a 
year the Halot was used as a boat pas- 
sage. The user was from time immemo- 
rial, and the plaintiffs aud the public had 
acquired a right to use the Halot as a 
boat passage during the rainy season. The 
finding on evidence, arrived at by the lower 
appellate Court, was also to the effect 
that the boat passage would entirely dis- 
appear by the raising of the Halot in the 
manner mentioned in the plaint. The 
Subordinate dodge has referred to acqui- 
sition of easement by the plaintiffs and 
of giving up of that right, so far as the 
user of the Halot as a boat passage was 
concerned; and gave his decision that 
the Union Board had no power to close 
the waterway. In the oonoluding part 
of the judgment, the Subordinate Judge 
has held that 8. 31, Village Self-Govern- 
ment Act, did not apply to the Halot in 
suit, inasmuch as the Halot was the pri- 
vate property of the plaintiffs and some 
of the defendants. 

The contesting defendants appealed to 
this Court from the decision of the SuL 
ordinate Judge; and the oononrrent deci- 
sions of the trial Court and the Court 
of appeal below, were reversed by out 
learned brother R, C. Mitter, J„ This 
appeal under S 15, Letters Patent, is bv 
the plaintiffs in the suit. 
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The learned Judge of this Court has 
rightly held that there was confusion of 
ideas, so far as the Subordinate Judge 
was concerned, in identifying easement 
with a public right of passage, concepts 
which were inconsistent. The learned 
Judge has dealt with the provisions of 
the Bengal Village Self-Government Act, 
bearing upon the facts of the case before 
US, and has given his decision based on 
certain observations contained in the 
judgment of Brett, L. J., in 4 Q B H 
304 (l), in which S. 149, Public Health 
Act (38 and 39 Viet. Ch. 55), was inter- 
preted. In that provision of the Eng- 
lish statute, the words "shall vest" and 
"be under control" were used together, 
in connesioD with vesting and control of 
streets within nrban districts; and in our 
opinioQ the observatious to which refer- 
ence has been made are not of any assis- 
tance for the purpose of a decision in the 
case before us. The words "vest" and 
control'’ have been used in the Bengal 
Village Self-Government Act in oonnes- 
ion with two different states of things, as 
mentioned in the two different and sepa. 
rate provisions contained in S. 19 and 
S. 31 of the Act. The works construct- 
ed by the Uoiou Board were to vest iu 
the Board under S. 19: the Union Board 
was given the control of roads not being 
private property under S. 31 of the Act. 

On the facts found in the case before 
us that the Halot iu question was pru 
vate property of the plaintiffs and some 
of the defendants, the question of applU 
cation of S. 31, Bengal Village Self-Gov- 
ernment Act, could not arise: aud we have 
no hesitation on the facts found in com- 
ing to the conclusion that the decision of 
this Court iu 36 OWN 119 (2), a deci- 
sion with which our learned brother 
B C. Mitter, J., has expressed dissent, 
is right On the faot found by the Court 
of appeal below, that the Halot iu ques- 
tion is private property, the proprietary 
rights being with the plaintiffs and some 
of the defendants, the Union Board had 
no authority to exercise control over the 
same purporting to act under S. 31, Ben- 
gal Village Self-Government Act. It may 
be mentioned that Mr. Gupta, the learned 
advocate for the respondents before us, 
did not rely on the observatious of Brett* 
L J., in 4 Q B D 104 (1), in support o f 

1. Cevecdale v. Oharltoo, U848) I Q B D 104 

?0 u‘o=S6'b®rt S’ 
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the decisioD against which this appeal 
was directed. In our judgment the oh- 
servation of Brett, L. J„ in 4 Q B D 
104 (l) can have no application to the 
facts of the case before us: and the ope. 
ration of S. 31 was excluded on the facts 
found. 

The above decision arrived at by us 
concludes the question argued in this ap- 
peal, arising upon the judgment of our 
learned brother Mitter, J., in favour of 
the appellants before us. There is however 
another aspect of the case before us, 
which cannot be ignored. Even on the 
assumption that S. 31, Bengal Village 
Self-Government Act, applied to the case 
and that the Union Board had the con. 
trol and power to make improvement in 
regard to the Halot in question, there 
can, in our judgment, be no question that 
the control and the power to make im- 
provemenb could be exercised only in a 
manner consistent with the rights of 
user, 90 far as the members of the public 
were concerned. As has been indicated 
by the trial Court and by the Court of 
appeal below, and as has been pointed out 
above, with reference to the judgments 
of those Courts, the public had acquired 
a right to use the Halot as a boat passage 
during the rainy season; this passage of 
boats was totally obstructed by raising of 
earth as sanctioned by the resolution of 
the Union Board. On this aspect of the 
case before us the decision must be that 
the right of the public to use the Halot 
as a boat.passaga during the rainy season 
could not be interfered with by the Union 
Board purporting to act under the pro- 
visions contained in S. 31, Bengal Village 
Self-Government Act, on the footing that 
^the said provision of the law was appli- 
cable to the case of the Halot in question. 
The Halot was a public Halot in the 
sense that it was a public pathway during 
the dry season, and was a public passage 
for boats during the rainy season. It 
may be mentioned that the boat passage 
in the case before us could not be deno- 
minated a waterway as contemplated by 
S. 31, Bengal Village Self-Government 
Act, as has been done by the trial Court 
in its judgment. 

The result of the conclusions we have 
arrived at, as mentioned above, is that 
the appeals must be allowed. The deci- 
sion of our learned brother E, C. Mit- 
ter, J., is set aside, and the decree of the 
Court of first instance passed in favour 


of the plaintiffs-appellants, which was 
aflSrmed by the Subordinate Judge in 
the Court of appeal below, is restored. 
The plaintiffs. appellants are entitled to 
get their costs in all the Courts. 

R.W./r.k. Appeals allowed. 
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E. C. Mitter, J. 

Makhan Lal Samadder — Plaintiff — 
Appellant. 


V. 

Khagendra Nath Chakravarty and 
another — Eespondents. 

Appeal No. 1836 of 1933, Decided on 
29th November 1935, from appellate de- 
cree of Sub-Judge, Khulna, D/- 22DdMay 
1933 

(a) Bengal Tenancy Act (1885), S. 174*A^ 
Dispute a$ to rent between landlord and 
tenant settled by agreement ^ Agreement 
embodied in decree — Consent decree contra* 
venitig provisions of S. 174*A — Rightsof par* 
lies are governed by consent decree till it is 
avoided— Portion of compromise dealingwitb 
question of rent alleged to be in contraven* 
tion of S. 174*A outside scope of suit— It has 
no force of decree but amounts to mere 
agreement— Party alleging agreement to be 
in contravention of S. 174*A need not avoid 
decree. 

Where the dispute between the landlord and 
tenant as to the rate of rent is settled by an 
agreement between the landlord and the tenant, 
and if that agreement is embodied in a decree, 
the rights of the parties are to be regulated by 
the consent decree till it is set aside. If the 
consent decree is based by overlooking the pro* 
visions of S. 174* A, Bengal Tenancy Act, thede* 
cree is not void but it is to be avoided. 

[P 448 0 1] 

A petition of compromise may however deal 
with various matters extraneous to the suit in 
which the parties may agree. In such a case 
the whole of the petition of compromise and 
not a part thereof is to be recorded, that is to 
say, the petition of compromise must bo intro* 
duced either by way of recital in the decree or 
by way of an annexure to the decree, but the 
decree itself must be confined to the subject* 
matter of the suit. [P 449 0 1, 2J 


Where therefore the portion of a compromise 
bich deals with the question of payment of 
nt by the tenant to the landlord, and which is 
leged to be in contravention of S. 174- A, is 
early beyond the scope of suit in which the 
mpromise is mado, it has no force beyond a 
ere agreement between the parties concerned 
ad has not the force of a decree. 
ierefore necessary for the party 
»reement as being in contravention ofS.l/4*A, 
I avoid the decree before he can raise the con- 
,ntion: 1931 Cal 87 and 1919 P 0 79. Ref- 


,) Bengal Tenancy Acl (1885), S. 29 

TC cannot be any question 

it unle»s both partiea to contract agree 
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upon onepoinl» namely that there ii to be en* 
liancemenl. 

Where there isDodispute between the parties 
as to the existing rent, and there is an 
tioD to enhance rent on the part of both the 
parties, and there is an agreement between 
thorn as to the amount of enhancement, the 
matter is governed by S. 29, and if the age^- 
ment contravenes the provisions of S. 29 the 
landlord is not entitled to claim the enhanced 
rent: 1915 Cal 211, Bel on; 19 Oal 333; 23 Cal 
90 and 11 CL/ 100. R«/. [P 450 C 1] 

Srish Chandra Duti— lor Appellant. 

Hstnendra Chandra Sen~~(ot Respdts. 

Jud|ment. — This appeal is on behalf 
of one Makhan Lal Samaddar against the 
judgment and decree of the Subordinate 
Judge of Khulna, dated 22nd May 1933. 
The question involved in the appeal is as 
to the rate of rent payable by the defen. 
dants to the plaintiff. The plaintiff be- 
fore the year 1924 purchased a Ganti 
tenure in execution of a rent decree. It 
is said that thereafter he served a notice 
under S. 167, Ben. Ten. Act, on the Dar 
Gantidars, who may conveniently be called 
the Bachars, and on the predecessors in 
interest of the defendants before me who 
were under tenants of the Baobars. 
Thereafter Makhan instituted a title suit 
(No. 16 of 1924} against the Bachars and 
the present defendants and others in the 
Court of the Subordinate Judge at 
Ebuloa. The basis of bis claim was that 
the defendants of that suit were trespas. 
sers. He accordingly claimed recovery of 
kbas possession and wasilaut. The rights 
of the parties were not adjudicated upon 
by the Court, as on 11th May 1925 a pe- 
titioD of compromise was Bled signed by 
the plaintiff and some of the defendants. 

The defendants in the present suit were 
defendants 6 and 6 in that suit. The ma- 
terial terms of the compromise are these: 
defendant 2, one of the Bar Gantidars, was 
accepted as such by the plaintiff, but he 
stipulated to pay rent at an enhanced 
rate to the plaintiff, viz., at the rate of 
Rs. 3 per bigba. Para. 8 is relevant for 
the purpose of the present suit. It is 
stated that as the rent of defendant 2 is 
being increased, defendants 5 and 6, the 
present respondents, and defendants 9 and 
10 (we have no concern with them) would 
pay to defendant 2 an enhanced rent viz 
Bs 3-6.0 per bigha. It is found that the 
previous rent of the holdiug which defen- 
dants 5 and 6 held under the Bachars 
with two other persons Jogendra and 
Nagendra who ought to have been made 
parties to the aforesaid title suit was at 


the rate of Rs. 2-6-3 per bigba, that is to 
say the total rent of the holding was 
Rs. 44-l3.7i .48 a result of the compro- 

mise the rent went up to Rs. 60-12-0 per 
year, and the enhancement admittedly 
was more than two annas in the rupee. 
This compromise was recorded and a 
compromise decree was passed on 26th 
May 1935. The terms of the decree are 
these : "the suit is decreed in terms of 
compromise against defendants 1 to 11 
and 16 and dismissed against the re- 
maining defendants." The solenatna Bled 
formed a part of the decree. Later on the 
plaintiff purchased the interest of the 
Baobars, and he became the immediate 
landlord of the defendants before Die. 

Ou the basis of the said decree in title 
suit No. 16 of 1924, the plaintiff in- 
stituted the present suit and wanted to 
recover rent at the rate of Rs. 60-12-0 
per year. The defence is (l) that the 
suit is not maintainable inasmuch as the 
heirs of Jogendra and Nageudra have not 
been impleaded in the suit, and (2) that 
the plaintiff can got a decree for rent 
only at the rate of Rs. 44-13-74 per 
year. The last mentioned defence which 
raises a very important question of law, is 
based on the provisions of S. 29, Ben. Ten. 
Act. The defendants say that inasmuch 
as the agreement appearing in para. 8 
of the petition of compromise Bled in the 
suit of 1924 contravenes the provisions 
of S. 29, Ben. Ten. Act, the plaintiff is 
not entitled to claim the enhanced rent 
of Rs. 60-12-0 per year. This defence 
was given effect to by the Courts below. 
The said Courts held that S. 29 is a bar 
to the plaintiff’s claim and that he is 
entitled to get rent at the rate of Rupees 
44-13-74. On afurtberBodingwhiohisnot 
necessary to consider in this appeal that 
the tenants were entitled to claim abate- 
ment of rent on account of diminution 
in area the rent was Bxed at Rs. 36-13-0 
per year. On this basis the plaintiff has 
been given a decree. The plaintiff has 
preferred an appeal to this Court and he 
has contended that the conclusions of 
the Courts below that S. 29 is a bar to 
his claim, is erroneous. Mr. Sen who 
appears on behalf of the respondents sup. 
ports the judgments of the Courts below 
and be raises a further point that oven 
if the Courts below have decided this 
point erroneously, the plaintiff cannot 
maintain his suit on the basis of the 
agreomont in title suit No. 16/24 inas- 
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much as all the tenants were not parties 
to it and the heirs of Nagendra and 
Jogendra were not made parties to this 
suit. It will not be necessary to consider 
this point if my decision is in his favour 
on the other point. 

The main ground on which the appel- 
lant raises his contention is that his suit 
is based on a compromise decree and 
until that decree is set aside he is en- 
titled to claim rent as provided for in 
the compromise decree. He further says 
that where a bona fide dispute is settled 
by a compromise there is no scope for 
the application of the provisions of S. 29, 
Ben. Ten. Act. The argument advanced 
by the learned advocate for the appel- 
lant has to be taken into two parts: first 
of all be says that if a bona fide dispute 
between a landlord and a tenant is settled 
by an agreement that agreement is not 
touched by S. 29, Ben. Ten. Act, oven if 
the agreement is not recorded in a decree. 
As for instance, if there is a dispute as 
to the rate of rent between the landlord 
and tenant and the dispute is settled out 
of Court and if a kabuliyat only is given 
by the tenant undertaking to pay rent 
at a certain rate a suit can be success- 
fully brought on the kabuliyat by the 
landlord. The second branch of bis argu- 
ment is that where the dispute is settled 
by an agreement between landlord and 
tenant, and if that agreement is embodied 
in a decree the landlord stands on a better 
footing, for says be, that the rights of the 
parties are to be regulated by the consent 
decree till the consent decree is set aside. 
If the consent decree is based by over- 
looking the provisions of S. 174 A, Ban. 
Ten Act, the decree is not a void decree 
hut it is to be avoided, and for that pur- 
pose he draws my attention to some of 
the cases decided on this point Some of 
these cases have no doubt laid down that 
such a decree is not void, but it must be 
avoided I may mention in this connexion 
the case in 34 C W N 887 (l)- 

I do agree in this contention of the 
learned advocate for the appellant, but 
. the question is what was the decree which 
was passed or could have been passed in 
suit No. t6 of 1924? A petition of com- 
promise may deal with various matters 
extraneous to the suit in which tbe par- 
ties may agree. In such a case the correct 

1 Baahqao Dula Mia Patwari, 1931 Cal 

87=129 I 0 865=34 OWN 8S7. 


procedure has been pointed out by Lord 
Buckmaster in 46 I A 240 (2). No doubt 
the question raised there was as to whe- 
ther the provisions of S. 49, Registration 
Act, affected the petition of compromise 
filed in a suit between tbe Rani and 
Robert Wortson and Company, but the 
observations of Lord Buckmaster at 
p. 216 of tbe report lay down the princi- 
ple in clear terms. He says that in such 
a case the whole of tbe petition of com- 
promise and not a part thereof is to be 
recorded, that is to say tbe petition of 
compromise must be introduced either by 
way of recital in tbe decree or be made 
an annextnre to the decree, but the de- 
cree itself must be confined to the subject- 
matter of the suit. If that be so, having 
regard to the scope of suit No. 16 of 1924, 
Cl. 8 of tbe petition of compromise which 
dealt with the question as to what rent 
was to be paid thereafter by the under, 
tenants of tbe Bachars to the Baohars 
was clearly beyond tbe scope of tbe title 
suit of 1924, inasmuch as there was no 
controversy as between tbe Bachars and 
tbeii under-tenants who were their co- 
defendants in that suit, on any matter 
whatsoever. Cl. 8 of the petition of com. 
promise ought not to have been made tbe 
decree of the Court, nor in my judgment 
has it been so made although tbe decree 
is loosely drawn up. It no doubt might 
have been annexed as a schedule to the 
decree. It has no force beyond that of 
an agreement between tbe Baohars and 
their under-tenants. Cl. 8 and other 
clauses which went beyond the scope of 
tbe suit would not have tbe force of a 
decree of the Court in the sense that the 
rights conferred thereby could be en- 
forced in execution. Having regard to 
this view I am clearly of opioionthat tbe 
contention urged by Mr. Dutt, that bis 
client’s claim ought to have been decreed 
in full till the said consent decree is 
avoided by appropriate proceedings, can- 
not be given effect to on the facts of this 


Having regard to the observations 
ade above, Cl. 8 of the petition of com- 
'omise can only be regarded as an agree- 
ent between tbe Bachars and defendants 
and 6 in that suit. It is an agreement 
id has not got a greater force than that 
an agreement. 

. Eemanta Knmari Debi v. Midnapur Zaml^ 
dari Company. 1919 P 0 79=68 I 0 534- 
46 I A 240=47 Oal 485 (P 0). 
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The next question is whether S. 29, 
Ben. Ten. Act. affects the said agreement. 
There has been in the past controversy as 
to whether the plain words of S. 29 can 
be modified by intiodaoing an esoeptioo 
in the case of an agreement to settle bona 
fide disputes between the landlord and 
tenant as to the rate of rent. If I am 
aware, the question was raised for the first 
time before Sir Comer Petheram.C. J.,aod 
C. M. Chose, J., in ISCal 333(3) and the 
matter was fully argued for the landlord 
by Mr. Woodroffe. There the facts were 
these: the landlord instituted a suit 
against the tenant in the year 1886. The 
landlord claimed Bhawli rent that is 
produce rent. 

The defence was that the tenancy was 
held at Nagdi rent, that is cash rent. The 
pleadings of the parties in the suit of 
1886 did not require the adjudication as 
to what was the amount of cash rent an- 
nually payable. Mr. Tweedie, the learned 
District Judge, held that the rent was 
cash rent, but be went out of his way, as 
was pointed by the learned Chief Justice, 
in making an observation that the amount 
of cash rent was Rs. 153.1-6 a year. 
After the suit of 1886 the landlord and 
the tenant put their heads together and 
agreed on the amount of the cash rent. 
On the facts of the case as it was pointed 
out by Sir Comer Petberam, there was a 
scope of a further suit between them for 
the determination of the amount of the 
cash rent annually payable. The land- 
lord and tenant did not however take 
any recourse to further litigation. With 
a view to avoid further litigation the 
tenant executed a kabuliyat in favour of 
the landlord by which be undertook to 
pay cash rent at a certain rate which 
was more than two annas in the rnpee 
over the sum of Rs. 163-1.6. A suit .was 
instituted by the landlord to recover rent 
on the basis of the said kabuliyat and the 
defence was that inasmuch as the en- 
bancement was at the rate of more than 
two annas in the rupee, S. 29, Ben. Ten. 
Act, affected the kabuliyat and the land- 
lord was not ehtitled to get rent at more 
than the pre existing rent, Rs. 153-1.6. 
This defenoe of the tenant was given 
effect to by the lower Courts. The land- 
lord appealed to this Court. At p. 338 
of the report Sir Comer Patberam said : 


fl. Sheo Sahoy Panday v. Earn Eaohia Rot 
(1892) 18 Oal 333. 
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It 19 I think apparent that the arrangement 
of 10th May 1S85 (date of the kabuliyat) was 
come to, not as an enhancement of an existing 
rent, but as a settlement of a dispute as to the 
amount and character of the rent, and is not 
within the provisions of S. 29 at all. 

Sheo Sahotj Panday’s case (3) was followed 
in 28 Cal 90 (4). In that case some ambi- 
guities in the judgment pronounced in 
the case of Sheo Sahoy Panday (3) was 
removed and the principle that was laid 
down was this: that an agreement embo- 
died in a kabuliyat to pay a certain 
amount of rent agreed upon by the par- 
ties in settlement of a bona fide dispute 
regarding the rate of rent and to avoid 
further litigation is not an agreement in 
violation of the terms of S. 29, Ben. Ten. 
.Act. In 11 C L J 106 (5) the correctness 
of the aforesaid deoisions was sought to 
be challenged on the ground that those 
deoisions introduced into S. 29 certaiu 
words which were not there. It was 
argued that S. 29 controls all agree- 
ments between a landlord and tenant for 
enhancement and there is nothing in the 
section that that section would not apply 
if the agreement has been arrived at as a 
result of a settlement of a bona fide dis- 
pute. But this contention was not given 
effect to. The matter was fully argued 
in 21 C L J 325 (6). Mookerji, J., exa- 
mined in detail the soheme of this part 
of the Bengal Tenancy Act beginning 
from S. 27. He pointed out that S. 29 
dealt with the validity of a contraot for 
enhancement of rent and that there could 
not be any question of enhancement of 
rent unless both the parties to the con- 
tract agreed upon one point, namely that 
there was to be an enhancement. 

It has been further pointed out that 
there can be a common intention to en. 
hanoe rent if (l) there is no dispute as to 
the existing rent and (2) there oan be an 
intention to enhanoe rent even if there is 
some dispute as to the existing rent, e. g. 
the landlord says that the existing rent 
is Rs. 5 a year, and the tenant says Rs. 1; 
still if they agree to pay Rs. 3 there is an 
intention to enhance rent although there 
is DO agreement between the landlord 
and tenant as to what the existing rent 
previonsly is; in fact there was a dispute 

4. Nath SJog V. Darnel 8lng, (1901) 28 Oal 90. 

5. Kadar Nath v. Manlndra Chandra Nandi 

(1910) 11 0 L J 106=^5 I 0 309. 

6. Bata Mandat v. Manlndra Chandra Naudl. 

1916 Oal 211=25 I C 329=19 OWN 321= 

21 0 L J 325. 


450 Calcutta Prithi Missir v. Harak Nath (Henderson, J.) 1936 


between them on the point. Cases falling 
within the second class may give rise to 
difficulties, but so far as cases falling 
within the first class, I do not find any 
difficulty. The argument must be con- 
cluded by S. 29. In the present case it 
is admitted that the defendants who were 
the under tenants of the Bachars had to 
pay before the year 1924 rent.Hs. 44-13-71 
a year. There was no dispute between 
them and the Bachars as to what was 
the rent payable. In the suit of 1924 
there was no dispute also between the 
Bachars and defendants 5 and 6 in tnat 
suit as to the amount of rent payable. 
It is only because that the Bachars had 
to pay to the plaintiff, as the purchaser 
of the ganti tenure, rent at the rate of 
Bs. 3 per bigha that the defendants 5 and 6 
and the other under.tenants agreed to 
pay enhanced rent to the Bachars at the 
rate of Bs. 3.6-0. In fact this is ez. 
pressly stated in para. 8 of the petition 
of compromise. Here, as Mookerji, J., 
pointed out, there was an intention to 
enhance rent both on the part of the 
Bachars and on the part of defendants 
5 and 6 in that suit and there was an 
agreement between them as to the amount 
of enhancement. 

On these facts I am clearly of opinion 
that S. 29, Ben. Ten. Act, hits the matter 
and the decisions of the Courts below are 
correct. In this view of the matter it is 
not necessary for me to consider the fur- 
ther point raised by Mr. Sen appearing 
for the respondents. The result is that I 
maintain the decrees of the Courts below 
and dismiss the appeal with costs. 

B.M./r.E. Appeal dismissed. 

A. I. R. 1936 Calcutta 460 
CUNLIFFE AND HeNDEBSON, JJ. 

Prithi Missir — Accused — Petitioner. 

V. 

Harak Nath Singh — Complainant — 
Opposite Party. 

Criminal Bevn. No- 14 of 1936, Decided 
on 8th May 1936. 

Penftl Code (I860), S. 496— “Detain” mutt 
be interpreted ejucdem generii with entice* 
ment and concealment. 

Word “detaiD" in 8. 498 has to be inter- 
preted ejusdem generis witb enticement and 
concealment; and in order to find an acensed 
guilty of "detaining” there must be evidence 
to show that the accused did something which 
bad the efiect of preventing the woman from 
reiurnlng to her husband: Criminal Bevision 
No. 618 0 / 1935, Bef. [P 460 C 2] 


Sudhansu Sekhar Mukerjea — for Peti- 
tioner. 

Ehundkar — for the Crown. 

Henderson. J. — This is a rule calling, 
upon the District Magistrate of the 
24-Perganas to show cause why the con- 
viction of the petitioner of an offence 
punishable under S. 498, Penal Code, 
should not be set aside. The case made 
by the complainant was one of entice- 
ment. But the Magistrate, who tried 
the case, was not satisfied that this had 
been made out; be, however, found the 
petitioner guilty of “detaining” the com- 
plainant's wife. This decision was affirmed 
on appeal by Mr. N. N. Sen, a Magistrate 
of the First Class vested with appellate 
powers under S. 407 (2), Criminal P. C. 

The question that has been argued 
before us is the meaning of the word 
‘ detain” in S. 498, Penal Code. In sup- 
port of this rule, Mr. Mukerjea contended 
that detention implies that the woman is 
being kept against her will and in sup- 
port of that proposition relied upon the 
judgment of Lort-Williams, J., in Cri- 
minal Bevision Case No. 618 of 1935. 
I cannot find that this decision goes to 
such a length. On the other hand, it is 
clear that some definite meaning must be 
attached to the word and, in my opinion, 
it is of ejusdem generis with enticement 
and concealment. There must be evi- 
deuce to show that the accused did 
something, which had the effect of pre. 
venting the woman from returning to her 
husband. 

The evidence in the present case is 
extremely scanty. lo dealing with it, 
the learned Magistrate in the Court 
below has not come to any definite find- 
ings of fact. Had he done so, it would 
have been possible for us to determine 
whether on those findings the conviction, 
is sustainable. There is, however, no- 
finding whether the petitioner was keep- 
ing the complainant's wife as bis mistress, 
whether they were living together or 
whether they were having merely casual 
intercourse. In these circumstances, it 
becomes necessary to examine the evi- 
dence in order to see whether the convic- 
tion can be supported. The only evidence 
bearing on the point relates to the inci- 
dent when the complainant went with 
his father and some other persons to the 
house of the petitioner's father. The 
witnesses are unanimous that the woman 
ran oat of the room, as soon as she saw 
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her btisbaad: it is cleat that the peti- 
tioQer was in do way respoosible for this. 
The only other fact proved is that the 
petitioner expressed a hope that there 
would be DO disturbance and asked the 
husband to go to Court. The most that 
could be inferred from this is that he 
was unwilling to use force to compel the 
woman to return to her husband against 
her will. In my opinion, such conduct 
would nob amount to ^detention*’ within 
the meaning of the section. The rule 
must accordingly be made absolute and 
the conviction and aentenoe are set aside. 
The petitioner is discharged from his bail 
and the hne, if paid, will be refunded. 

Gunliffei J. — I agree. 

v.b./b.k. Buie made absolute. 
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CUNLIFFE AND HeNDERSON, JJ. 
Emperor 


on 
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V. 

Abul Hossain Sikdar — Accused. 

Jury Bef. Ko. 3 of 1936, Decided 
12tb May 1986. 

CricDiQftl P. C. (I89S), S, 307~Power .. 
reference should be speringly ueed^Verdict 
of jury muti not be disturbed unless verdict 
is perverse. 

Power oi making references should be epar* 
ingly used. Beliance must be placed upon the 
decisions of the juries and they must not be 
disturbed unless it can be shown beyond a per* 
adventure that a perverse verdict has been ar* 
rived at. Where, therefore, the only ground 
for making reference was ^'giving effect to the 
verdict of the majority of the jury will lead to 
the anomalous result of letting off the principal 
oflender who evaded a regular trial for a pretty 
long time ever since the alleged occurrence, it 
U quite iaeufficient and the application should 
be rejected. [P 451 0 2] 

Khundkar ini Hari Dev Chatterjee— 
for the Opowd. 

Conliffe, J.— "We cannot accept this 
reference which is put forward by the 
Itemed Assistant Sessions Judge of 
Pandpore. The learned Judge shows by 

the terms of his Letter of Beferenoe that 
he has taken a very strong view in favour 
of the prosecution m this case. He asks 
ufl to consider his charge to the jury in 
which no doubt ho brought to their notice 
once again the facts upon which the 
prosecution rested the case before him. 
The letter is divided into eight para- 
graphs; seven of these are concerned with 
surmises on the part of the learned Judge 
as to the exact view that the jury 
have taken when they retired with regard 
to the evidence produced by the Crown 


Emperor v. Abul Hossain (Conliffe, J.) Calcutta 451 

It is, however, in para. 8 of the letter 
that one finds, I think, the real reason 
that induced the learned Judge to bring 
this case before us. In that paragraph 
be said that 

Giving efieot to the verdict of the raajoritj of| 
the jury will lead to the anomalous result of 
letting off the principal odonder who evaded a 
regular trial for u pretty long time ever since 
the alleged occurrence, 

and no doubt that state of affairs is very 
often produced in the District Courts in 
similar circumstances. Although one can 
appreciate the anxiety on the part of the 
learned Judge to have what he considers 
to be equal justice done with reference to 
all the persons concerned in this distur- 
bance, yet this reason put forward in 
para. 6 is in no way a determining reason 
to be considered judicially by a Court of 
appeal. If the letter of reference was 
stripped of all the matter contained in 
the preceding 7 paragraphs, and para. 8 
was alone brought before us to consider, 
this question would be all the more ap- 
parent as not being a consideration that 
we can act upon as an appellate Court. 
The power of making references on the 
part of Judges engaged in criminal work 
in the districts is one that should be used 
very sparingly. It is an artificial power 
which is the creature of statute only. 
And in my experience it is most often 
utilised by Judges, zealous indeed to per- 
form their duties but usually somewhat 
inexperienced in the principles of orimi- 
nal procedure. I repeat again what I 
have said on several occasions since sit. 
ting in this Court, that as long as it is the 
policy of the Government of this country 
to rely on the verdicts of juries in the 
distriot, a policy which is supported by 
both the profession and the public and a 
polioy which is cherished by the accused 
persons who are brought up for trial, so 
long must relianoo be placed upon the 
decisions of juries and they must not be 
disturbed unless it can be shown beyond 
a peradventure that a perverse verdict 
has been arrived at, which can be de- 
monstrated clearly from a perusal of the 
proceedings of the Court. The reference 
therefore is rejected. The accused must 
be set at liberty immediately. 


Henderson, J.— I agree. 
d.l.Zr.k. Reftrertce rejected. 
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M. C. Ghose, J. 

Fimayun Baja Chaudkury and 
another — Defendants — Appellants. 

V. 

Jyotirmoyee Debi — Plaintiff and others 
— Respondents. 

Appeal Ko. 434 of 1933, Decided on 
2dth July 1935, from appellate decree of 
Dist. Judge, Mursbidabad, D/- 31st 
August 1932. 

(a) Bengal Tenancy Act (1885), S. 102 (dd) 
— Settlement Officer it authorised to decide 
disputes between two neighbouring proprie* 
tors. 

A Settlement Officer bas authority to decide 
a dispute between two neighbouring proprietors 
under the provisions of S. 102 (dd) t 19 Cal 641, 
Z)is5eu^ [P 453 C 1] 

(b) Limitation-* Assumption of title — Deci* 
sicn of boundary disputes under S. 40, 
Survey Act, amounts to civil Court decree 
creating rights under it— Disputants or their 
successors must bring suit for establishing 
their title within limitation period or else 
their rights will be extinguished. 

Where a dispute about the boundary between 
the two mouzas was decided in favour of one 
party under S. 40, Survey Act, the decision 
operated as a civil Court decree and created 
rights under it until the other party set it 
aside by a proper suit. But where the legal sue* 
cessors of the other party did not dispute the 
decision against them within 12 years from the 
date of decision and allowed limitation to run 
against them, their title to property would be 
extinguished : 1921 Pat SI, Bel- on. [P 459 C 1] 

Bankivi Chandra Mukherjee and 
Mukiipada Ckatterjee — for Appellants. 

Surendra Madhab Mallick and Ramani 
Mohan Banerjec~~loT Eespondents. 

Judgment. — This is an appeal by the 
defendants in a suit for declaration of 
title and recovery of possession of certain 
lands. The plaintiff, who may be called 
the Bani of Pakur, is the widow of Kali- 
das Pandey, who died in 1928. The plain* 
tiff is the tenure holder of Monza Chak 
Purapara and the defendants are the 
tenure holders of Mouza Purapara. In the 
old days between the two Mouzahs ran 
the river Bbagirathi. Purapara being on 
the west and Chak Purapara being on the 
east. In course of time the river shifted 
over to the east or to the west and there- 
by threw up lands either side till the 
boundaries of the two villages have be- 
come difficult to ascertain. In the pre- 
sent case the suit lands were divided into 
three schedules. The Ka schedule lands 
which were fit for cultivation from be- 
fore 1914, and the Kha schedule lands 


which were sandy and not fit for cnltiva- 
tion in 1916 and, lastly, the Ga schedule 
lands which were under water in 1916 
and rose above water thereafter. A Com- 
missioner was appointed and he made a 
map of the locality. On consideration of 
all the evidence, the trial Court decreed 
the plaintiff's suit against the appellant 
(defendant) holding that the plaintiffs had 
proved their title to the lands as ap- 
pertaining to their Mouza Chak Pura- 
para, and that the lands being in posses- 
sion of cultivating tenants, the plaintiffs 
would be entitled to receive rent from 
them. Against that judgment the defen- 
dant made an appeal unsuooessfally in 
the Conrt of the District Judge. 

The tenants defendants did not appeal. 
Their position is more or less secure as 
they will hold as tenants, and it is a 
matter of not much importance whether 
they are tenants under the plaintiffs or 
the defendant landlords. The contest is 
between the plaintiffs putnidars on the 
one side and the defendants putnidars on 
the other. On the question of title, both 
the Courts below have found that tbs 
lands appertained to Mouza Chak Para- 
para and the plaintiffs are entitled to the 
same. That finding is not challenged in 
this Court. As to the Ga schedule lands 
which rose above the water, within less 
than 12 years, the learned advocate for 
the appellants does not press the appeal. 
But he has strongly urged that both as 
to the Ea and Eba schedule lauds, the 
plaintiff’s title has been extinguished by 
the law of limitation. Taking first the Ea 
schedule landes: These were sub-divided 
in the Court into Ea, Ea-1 and Ka.2, ac- 
cording to the possession of tenants, but 
it is not necessary at this stage to con- 
sider the sub-division. The Ea schedule 
lands consist of 22 plots in the petty settle- 
ment of village Purapara. It has been 
proved that the defendants Chaudhnrys 
applied for a petty Becord of Eights of 
their Mouza Purapara and work began in 
1914 and was finished in 1916. In this 
petty settlement there was a dispute 
about the boundary between the two 
mouzahs, namely Purapara 
Purapara. The dispute was raised by the 
defendants Chaudhutys. It was defended 
by Miah Sbahebs, who were the four 
annas co-sbarers of the tenure of 
Purapara. It was not defended by the 
12 annas co-sharer tenure>older f ^tidas 
Pandey, predecessor of the plaintiu. 
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Upon hearing the learned advocates it 
is clear that Kalidas ought to have de- 
fended the matter, hot he did not choose 
to defend it. It appears that shortly be- 
fore this he had been defeated in a suit 
by the Chaudhurys against him, and he 
did not choose to contest the matter fur- 
ther. The dispute was decided on 7th 
April 1915 by the Assistant Superinten- 
dent of Survey. He declared that these 22 
plots, constituted in the Ka schedule 
lands, wore part of Mouza Purapara and 
the defendants were entitled to possession 
of the same. This decision was made under 
S. 40, Survey Act. 

It is urged that under S. 40, Survey 
Act, the decision operates as a civil 
Court decree and it stands good until it 
is set aside by a proper suit. The ques- 
tion is whether the plaintiff, the successor 
of Halidas, is bound by the decision of 
7th April 1915. It was urged on the 
authority of the case in 19 Cal 641 (l) 
that a Settlement Officer has no authority 
under the provision of the Bengal Ten- 
ancy Act to entertain any dispute bet- 
ween persons interested in neighbouring 
estates as to the title of any land. This 
proposition is incorrect as the law has 
been amended since 1891. At present 
the Settlement Officer has authority to 
decide a dispute between two neighbour- 
ing proprietors under the provisions of 
,S. 102 (dd). The preparation of survey 
and record of rights consists of four 
stages. The 6rst stage is of the survey 
and preparation of the map. The second 
stage is as to the writing of the draft re- 
cord. The third is the publication of the 
draft record and disposal of objections. 
The fourth stage is the publication of the 
final decree. It was in the first stage 
that the question of boundary between 
the village Purapara of which the record 
was prepared, and the adjacent village 
Ohak Purapara, came into question and 
the Assistant Superintendent of Survey 
had legal authority, and it was, in fact, 
his duty to decide the dispute. The fact 
that Kalidas did not appear and defend 
his interest in that dispute is of no avail 
to the plaintiff. She is clearly bound 
by the decision of the Superintendent of 
Survey and limitation will run against 
her from 7th April 1915 as regards this 
schedule lands. I am fortified in this view 


by the decision in 6 Pat L J 51 (2). The 
suit not having been instituted within 
12 years from that date, her title has 
been extinguished and the suit is dis- 
missed in respect of the lands of the Ka 
schedule. 

In respect of Kha schedule lands it 
has been found that they just rose above 
water in 1916, and were sandy and not 
fit for cultivation. In the Record of 
Rights, which was finally published on 
22nd December 1916, they were recorded 
to be within the tenure of the defendant 
tenure holders. If it be held that the 
adverse possession commenced on 22Qd 
December 1916, the date of publication 
of the final record, the suit is within 
time having been instituted on 22ad 
December 1928. It has however been 
urged by the learned Advocate of the 
defendants-appellants that the final pub- 
lication did indeed finally state that 
these lands were within the tenure of the 
defendants, but this was not the first 
date when such a statement was pub- 
licly made. The statement had been 
made by the defendants and accepted by 
the settlement authorities long before 
that date and the draft Record of Rights 
contained the same, and must have been 
published at least a month before the 
final record. It should therefore be held 
that the plaintiff must have received 
notice of the defendants' adverse posses- 
sion long before 22nd December 1916. 
The argument is not without force, but 
having regard to the circumstances of 
the case the Courts below were not 
wrong in not accepting the same. These 
lands were sandy lands and they were 
actually possessed by tenants who were 
indifferent as to which of the rival 
tenure holders claimed the rent from 
them. Actually these lands were not 
under cultivation on the date of the final 
record. They came under cultivation 
afterwards and there was a dispute bet. 
ween the rival tenure-holders which was 
decided in favour of the defendants on 
15th November 1918. In the oiroum- 
stances it cannot be held that the Courts 
below were wrong to hold that this 
claim is not barred by limitation. In the 
result the appeal is allowed in part with 
costs in proportion to success through. 




Pfobhu Chsran Bhartl v. Sacratary oi State. 
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out. Leave to appeal under S. 15 of the 
Letters Patent is refused. 

R.w./v.v. Appeal allowed. 
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CUNLIFFE AND HeNDEBSON, JJ. 
Khaje Habibulla and others — Plaintiffs 
— Appellants. 

V. 

Bepin Chandra Rai and others — Res- 
pondents. 

Appeal No. 545 of 1932, Decided on 
28tb November 1935, against decree of 
'Dist. Judge, Bakargunj, D/- 18tb June 
"1931, 

^ («) Lea<6*--Conttruclion~Land settled at 

cernin rental— ICabuliat providing that rent 

n^t to be enhanced — In event of diluvion 
tenant not entitled to abatement of rent** 
^No provision showing surrender by landlord 
‘of his right to additional rent tn event of 
accretion to land — Landlord held entitled to 
Vsettlement of rent on accretion. 

; Where certain land was settled after mea* 
surement at a certain rental and the kaboliat 
provided that the rent for the land was not to 
be enhanced and that in event of diluvion the 
tenants would not get any abatement in rent 
but it was nowhere provided that the landlord 
was willing to surrender his right to additional 
rent for any land which may subsequently 
form by accretion: 

Etld^ that the landlord was entitled to set- 
tlement of fair rent for the land accreting to 
the tenure of the tenant and that it could not 
be implied that the landlord has agreed to 
surrender his right to additional rent for land 
which may eubsequently form by accretion. 

[P 465 Cl] 

(b) Landlord and tenant-*Reot — Suit for 
settlement of fair rent under Bengal Te- 
nancy Act on ground of aecretion—Tenants 
contending that at the time of passing of 
Bengal Tenancy Act predecessors of land- 
lord had no right to additional rent—Burden 
of proof is on them to establish plea. 

Where a suit is institoted aoder the Bengal 
Tenancy Act by a landlord for settlement of 
fair rent for certain lands on the ground of 
accretion to the tenure of the tenants and the 
tenants contend that at the time the Bengal 
Tenancy Act was enacted, the predecessors of 
the landlord had no right to additional rent, the 
burden of proof of establishing the plea taken 
by them rests on them. They must show that 
at the time of the passing of the Bengal Te- 
nancy Act the predecessors of the landlords had 
no right to enhancement of rent. [P 455 C '2] 

(c) Practice— Pica— Res judicata — Plain- 
tiffs appealing from suit dismissed— Defen- 
dants although entitled to support order of 
dismitial on ground of res judicata not rais- 
ing plea— They are precluded from raising 

it subsequently. . . , 

Where in an appeal by the plaintiffs from a 
suit which has been dismissed, although it is 
open to the defendants to support the order of 
dismis-a! on the ground of res judicata, they 
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do not do so and the suit Is remanded to be 
heard on merits they are precluded from raising 
the plea of res judicata sobsequenty. 

CP 455 C 2] 

(d) Landlord and Tenant — Rent— Suit for 
—Fixing of fair rent — Opinion formed by 
expert revenue officer is entitled to con- 
sideration. 

There can be no better material in fixing a 
fair rent than the opinion formed by an expert 
revenue officer who is actually working on the 
spot. [P 466 C 1] 

S. C. Basak and Bijan Kumar Muk^ 
herjee — for Appellants. 

Brojolal Chakrabarty^ Surendra Nath 
Das Gupta and Surojit Chandra Lahiry 
{for Deputy iJe^isfrar)— for Reeponients. 

Henderson. J. — The litigation wbioh 
has DOW oolminated in the present appeal 
has had an extremely cbeqnered history 
but it will not be necessary for our pre- 
sent purpose to set out all the facts. 
Suffice it to say that the suit out of which 
this appeal has arisen was instituted for 
the purpose of settling a fair rent for 
certain lands wbioh have accreted not only 
to the plaintiff's Zamiudary, but also to 
the tenure of the defendants. The reve- 
nue authorities have fixed certain revenue 
upon it which the plaintiff is bound to 
pay and the plaintiff now asks that he 
also should be given an increase of rent 
from the defendants. But briefly bis 
case is that he is entitled to it under the 
provisions of the Bengal Tenancy Act. 
The respondents resist the claim upon 
three main grounds. Their first conten- 
tiouis that they are exempted by the 
terms of the Patta and Kabuliat which 
were executed when the bolding was ori- 
ginally created as long ago as the year 
1273. In the second place they contend 
that they are not liable under the law, 
and in the third place they contend that 
the matter has been concluded in their 
favour and that the question has now 
become res judicata. The learned Sub- 
ordinate Judge who tried the suit deci- 
ded the first point in favour of the 
plaintiff. This decision was reversed by 
the learned District Judge on appeal. 

Thetranslation of the Kabuliat has been 
placed before us and in our opinion the 
learned Subordinate Judge was right on 
this point. It is quite clear that a certain 
area of land was settled after measure- 
ment at a certain rental and there can 
be DO question that the intention of the 
parties was that the rent for that land 
was not to be enhanced. Then in the second 
place there was a provision that m the 
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event of any dilnvion the defendants will 
not get any abatement of rent. On this 
point it seems desirable to stress the fact 
that the defendants were getting a quid 
proquo. They were maintaining in fact 
their right to any re-formation tn sttu and 

any further accretion which might take 

place in future. There is really nothing 
ID this provision to entitle os to say that 
it implies something else of a totally dif- 
ferent character. This really disposes of 
the provisions in the lease. It is no- 
where said that the landlord is willing to 
surrender bis right to additional rent for 
any land which may subsequently form 
by accretion. We are not prepared to 
imply that any such agreement was in- 
tended. It is obvious that in, such an 
event the landlord had before him the 
danger, wbioh has actually materialized, 
that in the event of any accretion his 
revenue might be greater than the rent 
which be was entitled to realize. For 
these reasons we are of opinion that 
there is nothing in the lease itself which 
would defeat the present claim of the 
plaintiff. 

The second point is based upon the 
provisions of Begnlation 11 of 1825, but 
has ultimately to be decided upon the 
burden of proof. The learned Subordi- 
sate Judge did not find, and in the absence 
of any evidence conld not find, that the 
plaintiff was not entitled to any enbanoe- 
ment under the terms of that Begnlation. 
In fact the position is that we simply do 
not know whether he was or was nob. What 
tbs learned Judge did was to approach 
the ease as though the Bengal Tenancy 
Act had never been passed and the suit 
was one for enhancement of rent under 
the teras of the Regulation. No doubt 
in a suit of that obaracter it would be 
necessary for the plaintiff to show that 
there was an established usage under 
which the defendants were liable to pay 
additional rent for any accretion to their 
tenure. 

The present suit however was one 
under the Bengal Tenancy Act, and there 
can be no question that under the provi- 
sions of that Act the plaintiff is entitled 
to enhancement. The answer made by 
the defendants is that the plaintiff’s claim 
IS defeated by sub-s. 4, S. 2. That sub 
section IB in these terms: "The repeal of 
■any enactment by this Act shall nob 
revive any right, privilege, matter or 
tbing not m force or existing at the com- 


mencement of this Act.” Put shortly 
the contention of the defendants is that 
at the time when the Bengal Tenancy Act 
was enacted the plaintiff s predecessor 
had DO tight to additional rent. Now we 
are clearly of opinion that if a defendant 
wants to meet a claim by a plea of this 
kind, the burden of establishing it clearly 
rests upon him. If the defendants wish 
to show that at the time of the passing of 
the Bengal Tenancy Act the plaintiff's 
predecessor had no right to an enhance- 
meat of rent, it is clearly for them to 
establish it. They made no attempt top 
do so and there was no evidence at all onB 
wbioh the question could be determin^d.^ 
As I have already indicated we are c&i- 
pletely in the dark on the point, ^nd^ 
in these ciroumstances it must be ^eldr 
that this sub-section is of no avail ta'tbe* 
respondents. j 

The third point of res judicata is basedl 
upon the judgment of hir. Cbotzner as" 
he then was sitting in appeal in the Dis- 
trict Court by which he dismissed a suit 
for enhancement brought by the plain- 
tiff in the year 1910. There are several 
reasons why this plea cannot be substan- 
tiated. In the first place, the suit in 
1910 was instituted in the Court of the 
Munsif and not in the Court of the 
Subordinate Judge. In the second place 
the claim of the plaintiff was quite 
different. He was then asserting that 
the disputed land was part of his per- 
manently settled estate and on such a 
ease it would be very difficult to say that 
be could claim any enhancement of rent 
in view of the terms of the lease. In the 
third place the present question, i.e. the 
right of the plaintiff to enhancement 
under S. 52, was deliberately left open. 

In the fourth place this matter has 
already been before this Court on a 
previous ocoasion. The suit was dismis. 
sed. On appeal by the plaintiff the lear- 
ned District Judge upheld the order of 
dismissal on the ground that the suit was 
barred by limitation. On the point of 
res judicata he held in favour of the plain- 
tiff. The plaintiff appealed to this 
Court. The appeal was heard by Suhra- 
wardy, J., and Patterson. J., and they 
overruled the finding of the District Judge 
with regard to limitation. It was then 
open to the defendants to support the 
order of dismissal on the ground of res 
judicata. They did not do so with the 
result that this Court, instead of dismis. 
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sing the suit remanded it to be beard on 
the merits. In view oi that order it is 
now too late to say that the suit is 
barred by res judicata. 

The result is that in our opinion the 
plaintiff is entitled to a decree. The 
present litigation has been going on for 
many years and we feel very strongly 
that it ought to be put an end to. It is 
therefore with the greatest reluctance 
that we should remand it again. In our 
opinion it is not necessary to do so. The 
plaintiff claimed rent at the rate of 
Bs. 627.2.0 basing his claim on what he 
alleged to be the prevailing rent. Before 
us that claim has not been pressed. It 
appears that when the revenue autho. 
rities, in the course of the dearah opera, 
tion, assessed the revenue which the 
plaintiff is liable to pay; they also asses- 
sed the rent of the defendants at the 
rate of Bs. 550-3.0. The defendants 
attempted to recover that rent but 
failed as it was held by Walmsley and 
B. B. Ghose, JJ. that this assessment was 
not of a binding character. We are not 
now concerned with the question wbe- 
tber it is binding or not. We are only 
concerned with the question whether it 
is fair. We find it difficult to imagine 
what better materials there could be in 
fixing a fair rent than the opinion formed 
by an expert officer who was actually 
working on the spot. Mr. Chakrabarty 
has not said anything which would lead 
us to suppose that that rent is in any way 
unfair and we therefore propose, instead 
of remanding the case again, putting the 
parties to the expense of another hearing 
and possibly another appeal to this 
Court, to fix the rent at the rate of 
Bs. 550-3.0. 

The result is that this appeal is 
allowed and the decrees of both the 
Courts below are set aside. The plaintiff 
will begivena decree settling Es. 550. 3 0 
as rent and a decree to recover rent at 
that rate for a period of three years. In 
this connection we may note that Dr. 
Basak has abandoned the claim for the 
year 1329. The appellant will also get 
his costs in all the Courts. 

Cunliffe, J.— I agree. 

r.u./b.k. Apveal allowed. 
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Rai Kiran Chandra Roy Bahadur and; 
others — Appellants. 


V. 

Tarak Nath Gangopadhyay and others 
— Bespondents. 


Appeal No. 1817 of 1933, Decided on 
5tb December 1935, against decree of 
Sub. Judge, Jessore, D/- 10th April 1933. 

(a) Bengal Tenancy Act (8 of 1885)» S. 1 1 1«A 
— Suit for declarations that plaintiff has 
status of Kaimi'Mokarari Mourasidars and 
that entry in Record of Rights recording them 
at Korfas is wrong, is one for declaration of 
title and is not barred by 5. Ill* A — Plaint in 
suit discto.ses cause of action. 

If there is an entry adverse to the plaintiff 
be Is not bound to institute a suit for a declar* 
ation that the entry is wrong. He can wait,, 
and when an invasion on his rights is made on 
the basis of the entry, he can come and sue for 
a declaration of his title on the ground that 
the record is wrong, and the suit is in time if 
brought within six years of the threatened in* 
vasioD. But ho can also make the entry in the 
Record of Rights as the basis of his cause ot 
action on the ground that the said entry has 
cast a cloud upon his title. One of the purposes 
of a suit for declaration is the removal of the 
cloud. If he makes the said entry as bis cause of 
action he has to institute the suit within six 
years from the date of the final publication of 
the record of rights and not from the date of 
the certificate of the final publication. 

[P 458 C 1] 


A suit for a declaration that the plaintiffs 
have the status of Eaimi*Mokarari Mourasidars 
in respect of certain land, and that the entry in 
the Record of Bights recording them as Eorfas is 
wrong, is one for declaration of the plaintiffs' 
title and is not barred by 8. 111*A, Bengal 
Tenancy Act. d57 0 2] 

The plaint in such a suit discloses a cause of 
action as the entry in Record of Rights having 
recorded the status of the plaintiffs as that of 
Eorfas, while they claim a higher status, viz. 
that of Kaimi'Mokarari Mourasidars, casts a 
cloud upon their title: 1935 Cal 801, Fofl. ; 1032 
Cal 842, Disting. (P 457 0 21 

(b) Evidence— Admissibility — Document- 
Recitals ^ Statement as to boundaries in 
kabuliat executed between two persons is 
admissible as against one of them. 

A statement as regards boundaries of certain 
land, in a kabuliat executed between two pet* 
sons, is admissible as against one of them, 
not being a recital of boundaries in a third party 
document. CP 0 2) 


(c) Bengal Ce»» Act (9 of 1880), S. 9S--Cei* 
turn can also be used against heirs of per- 
ns filing them. 

A cess return which can under S. 96 be used 
against the person filing It can also be used 
ainst the heirs of the persons filing them, 
ridcnce, 1£ admissible for one purpose* is admia- 
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Bible as eviaence lor all purposes: Sigham t. 

Bemendra Owidra Sen and Surendra 
Nath Basu (Sr)-for Appellants. 

Dr.Mukherji, Biswa Nath Naskar and 
Bamendra Mohan Mazumdar (for Deputy 
Begistrar ) — for Respondents. 

Judgment.— The subject matter of the 
suit out of which this appeal arises are 
settlement plots Nos. 58 and 63. In the 
Record of Rights pnblished m 1922 the 
Narail Babus. who are the appellants 
before me, and the contesting defendants 
in the lower Court, are recorded as pro- 
prietors. Thera is a further entry in the 
settlement record that defendants 1 and 
2 are occupancy raiyats under the Narail 
Babus, and that the plaintiffs are Korfa 
raiyats under defendants 1 and 2. On 
23rd December 1927 certain persons, 
whom I may call the Cbakraburcties, as 
plaintiffs instituted the suit out of which 
this appeal arises. In the plaint they 
stated that the said two plots were their 
Niskar Brabmatter lands, that defend- 
ants 1 and 2 are tennre.bolders under 
them and the plaintiffs are under-tenure- 
holders under defendants 1 and 2. They 
further stated that the settlement record 
in rendering the lands as the mal lands 
of the Narail Babus had oast a cloud 
upon their title and for that purpose they 
wanted a declaration of title and conffr- 
mation of possession through their ten- 
ants. In the suit as originally filed the 
present plaintiffs were pro forma defend- 
ants. Later on the Chakraburtties filed 
an application in Court to withdraw from 
the suit on the ground that they were 
satisfied that the said two plots were not 
their Niskar Brabmatter, but they were 
the mal lands of the Narail Babus. On 
that the present plaintiffs, who were then 
pro forma defendants, made an application 
for their transfer to the category of 
plaintiffs. 

They stated that the lands in suit ap- 
pertained to the Niskar of the Chakra- 
burtties, that defendants 1 and 2 were 
permanent tenure.holders under the 
Chakraburtties and they are also per- 
manent under-tenure-holders under de- 
fendants 1 and 2, and that the entry 
in the Record of Rights which had 
recorded them as Korfas was wrong. 
They wanted a declaration of their 
title as Eaimi under-tenure-holders in 
respect of the lands. The Court passed 
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an order by which they were transferred 
to the category of plaintiffs and Chakra, 
burbties were transferred to the category 
of pro forma defendants being made pro 
forma defendants 15 to 25 and the allega- 
tions made in the application for the 
transfer were ordered to bo made part of 
the plaint by way of amendment. The 
plaint was corrected, but all the said 
allegations were not embodied. After that 
the suit proceeded and both the Courts 
granted a decree in favour of the present 
plaintiffs. A point was raised that su far 
as the present plaintiff's were concerned, 
the plaint disclosed no cause of action. 
That point was considered by the loarn6d| 
Subordinate Judge who hold that the suit; 
was maintainable at the instance of the, 
present plaintiffs and the plaint disclosed a, 
cause of action. In my judgment S. Ill- A, 
Ben. Ten. Act, is no bar to the suit, inas.j 
much as the suit is one for declaration of 
plaintiffs' title. The plaintiffs claim iuj 
the plaint that they have the status ofj 
Kaimi Hokarari Houresidars, a status 
higher than that recorded in the settle-i 
ment record. 

The decision in the case in 40 C W N^ 
22 (1), delivered by Mukerjee, J.. fully 
supports the view which I am taking. 
The plaint in my opinion discloses a cause 
of action. The Record of Eights having 
recorded the status of the present plain- 
tiffs as Korfas, had certainly cast a oloudj 
upon the plaintiffs' title. The case in. 
36 C W N 783 (2) has been cited before 
me by Mr. Sen appearing on behalf of the 
appellants for the purpose of supporting 
his contention that if a plaintiff simply 
states that the Record of Rights is inoor- 
rect and by reason of that great obstacles 
in the matter of e.teroising plaintiff’s pos- 
session will arise in future, the plaint 
does not disclose any cause of action. In 
that case however the Record of Rights 
was prepared more than six years before 
the suit, and the allegations in the plaint 
were that great obstacles will arise in 
future. A Division Bench of this Court 
said that the plaint did not disclose any 
cause of action, and if the entry in the 
settlement record be taken as furnishing 

1 . Keshab Ohandra Baoerjee Bahadur v.Madao 
Mohan Poddar, 1986 Cal 801=160 I 0 96= 
6-2 Oal 969=61 C L J 619=40 0 W N 22. 

2. Nagendra Kishore Roy Obowdhury v. Bro- 
jandra Kishore Roy Ohowdhury, 1932 Oal 
842=139 1 0 769 =56 0 L J 316=36 OWN 
788. 
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the cause of action in the suit, it would be 
a serious question as to whether the suit 
was not then barred by limitation. In that 
case however the earlier cases decided by 
this Court were not cited. As I read the 
law, the position seems to be this: that 
if there is an entry adverse to the plain, 
tiff he is not bound to institute a suit for 
declaration that the entry is wrong. He 
can wait, and when an invasion on his 
rights is made on the basis of the entry, 
he can come and sue for a declaration of 
bis title on the ground that the record is 
wrong, and the suit is in time if brought 
within six years of the threatened inva- 
sion. But he can also make the entry in 
the Record of Bights as the basis of bis 
cause of action on the ground that the 
said entry has cast a cloud upon bis title. 
One of the purposes of a suit for declare, 
tion is the removal of the cloud. If be 
makes the said entry as his cause of 
action he has to institute the suit within 
six years from the date of the final publi. 
cation of the Record of Rights and not 
from the date of the certificate of the 
final publication. In 40 C W N 22(1) 
that position is clearly indicated and a 
number of cases beginning from the case 
in 23 C W N 8S3 (3) is noticed in the 
judgment. In my judgment, therefore, 
the very fact that the present plaintiffs 
have been recorded as Korfa raiyats, 
gives them a cause of action for this suit. 
Their case is that the entry is wrong as 
according to them their status is that of 
a Mourasi Mokararidars. For these rea- 
sons I hold that the plaint did disclose a 
cause of action, even after the Chakra, 
burtties had been transferred to the 
category of pro forma defendants. This dis- 
poses of the main point argued before me. 

In the merits Mr. Sen urges that the 
findings of the learned Subordinate 
Judge are vitiated inasmuch as he relied 
upon inadmissible evidence for the pur- 
pose of supporting bis argument, he says 
that the kabuliat executed by Abboy is 
inadmissible in evidence, as also the cess 
returns which have been filed by the pre- 
decessors of the Cbakraburtties, namely 
pro forma defendants 1 5 to 25. In so far as 
the said kabuliat is concerned it is a kabu- 
liat given by Abboy in favour of Narail 
Babus in respect of some mal lands. The 
Narail Babus accepted the kabuliat. In 


3 Rttiaci Kftth v. Manaram Mocdal, 1919 Cal 
161=53 I 0 968=23 OWN 883. 
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the southern boundary is given the land 
of Bhawani Prosad Chakraburty, that is 
to say the Niskar Brahmatter land of the 
Cbakraburtties. The plaintiffs identified 
Abbey’s land to be the northern boundary 
of the lands in suit. Having regard to 
these facts, I do not see why the state- 
ment made in that kabuliat should not be 
admissible in evidence against the Narail 
Babus. It is not a case of recital of 
boundaries in a third party document. 

Regarding the cess returns the position 
is this: in them the lauds in suit are de- 
scribed as Niskar lands. It is admitted 
that the predecessors of the Cbakraburt- 
ties bad Niskar lands somewhere in the 
same village and the question is as to the 
identity of the said lands. Mr. Sen says 
that under the provisions of S. 95 of the 
Cess Act, these cess returns could not be 
used in evidence. He says that a person 
who files a cess return cannot use the 
statement made therein in his favour and 
the same disability attaches to his heirs 
and legal representatives of the person 
actually filing the same and also to per- 
sons who claim derivative title either by 
sale or lease from the persons filing the 
returns. It seems to me that there is 
great force in this argument, but it is not 
necessary for me to decide that point 
having regard to certain circumstances 
present in this case which I am going to 
recite just now. In the application for 
withdrawing the suit the Cbakraburtties 
stated that the lands were not Niskar 
lands and tbat they were satisfied to that 
extent after the filing of the suit. In 
fact this was the reason which they gave 
for abandoning the suit. The present 
plaintiffs thereafter filed these cess re- 
turns and they wanted to show that the 
statement of the Cbakraburtties was 
false, and the position they had taken at 
the time when they were transferred to 
the category of the plaintiff was a posi- 
tion which could not be maintained by 
them having regard to the admissions 
made in the cess returns. In my view 
the cess returns could be used for the 
said purpose, because of the express pro- 
visions of S. 95 of the Cess Act, which 
says that a Cess return can be used 
against the person filing it. If they can 
be used against persons filing them, 
certainly they can be used against the 
heirs of the persons filing them. If they 
are admissible in evidence for one pur- 
pose, then according to the principles 
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laid down in 2 S M L C 284 (4) (the 
aame case appears in Campbell 9 Leading 
Cases, Vol. ll.p. 266 ).tb 6 C 693 tetarn 9 will 
be admissible for all purposes. In fact 
that is how Best in his book on Evidence 
itakes the scope of 2 S M L C 284 {4J to 
!be. At p. 423. Edn. 12. the learned 
author says this: “the evidence if admis- 
isible. is admissible as evidence for all 
purposes.” In this view of the matter I 
do hold that the cess returns had been 
properly admitted in evidence, and the 
contention of Mr. Sen must be overruled. 

The result is that this appeal must be 
dismissed with costs. 

The prayer for leave to appeal under 
S. 15, Letters Patent is refused. 

r.m./b,k. Appeal dismissed. 

4. Higham v. Ridgnay, 3 S L C 394. 
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Nasim Alt and Edglet, JJ. 

Bengal Coal Co., Ltd. — Defendant — 
Appellant. 

V. 

Sri Sri Janaradars Kishore Lai Singh 
Deo and another — Plaintiffs — Respon. 
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“All the aforesaid royalties shall be paid free 
from any deduction. The lessee shall pay the 
royalty and royalties reserved in the ease 
the time and manner appointed in that behalf 
and shall also pay and discharge all taxes, rates, 
assessments and imposition whatever being lo 
the nature of public demand which shall froin 
time to lime be charged, assessed or imposed 
upon th« said mines or any part thereof by the 
authority of GoTeroment of India or the said 
local GovornmeDt except demand of the land 
revenue, etc.*' The question was whether the 
burden of the obligation in the present case 
namely, road cess, mine cess and iucome-tax, 
which' was on the landlords, had been thrown 
on the tenant by the operation of the covenants 
in the lease. The contention on behalf of the 
tenant was that these impositions did not come 
within the covenants in the lease as they 
were not charged upon the mines but were 
charged upon the landlord in respect of the 
mines; 

Held: that though in the covenant of lease 
the words used ware **upon the said mines" and 
there were no words of the type *'or in respect 
of them/' still on a consideration of all the 
terms of the lease, the obligation under it oould 
not be limited to charges on the mines but ex* 
tended to charges imposed in respect of them on 
persons, namely landlord or tenants. The tenant 
undertook the liability to pay all charges of a re- 
earring nature imposed by the statutes whether 
they were described in the statute as imposed 
on the mines or on the lessor or the lessee in 
PAsnArfc fchAm. fP 4GU G 1*1 


dents. 

Appeals Nos. 856 and 1003 of 1933 
Ddoided on 24th March 1936> from ap 
pellate decrees of Dlst. Judge, Burdwao 
D/. 7th December 1932. 

(a) Bengal Cesi Act (9 of 18d0), S. 5*~Roa( 
core — Road cess amounts to cess imposed or 
mines. 

The Cess Act provides for the imposiiion of i 
cess on all immoveable property situated iu thr 
province and mines are inoladed in the dedni 
tioD of immoveable property. In the case oi 
mines the road cess is assessed on the annual 
net profits of which the royalty receiveable b) 
the landlord le a part. It U therefore a cesi 
imposed on the mlnee: 38 Cal 372 (P C), Ref. 

,,, t ^ CP i60 C 2] 

\b} ^ease*-Cotistruction^lQtanlion of par* 
lies should be ascertained from all terms in 
contract between parties. 

The decision in the case should not turn on 
the magic of a pattionlar word or words in one 
covenant. What matter may be reasonably sup- 
posed to bo in the contemplation of the parties 
at the time of the contract Is to be ascertained 
from a conspection of all the terms of the con- 
tract: Foulger v. Arding, (1908) 1 B 700, Rel 

,ifl.®*c*** Mining Settlement o] 

1912), S. 10 (4)— Leese— Lessee to pay «i,d 
discharge all taxes, rates, etc., “which shall 
be charged, •••essed or imposed upon the 
said Dimes —Obligation held could not be 
limited to ebargos on mines themselves bul 
extended to charges imposed in respect el 
* m? *** P*^**“*' ''**• landlord or tenant. 

The relevant claases in a lease were these: 


Per EdgUy» J * — The expression "charged, 
assessed, or imposed upon the said mines" coo* 
veys the idea of direct and separate assessment 
arising from ownership of the mines or the 
receipt of profits therefrom, and if the covenant 
be read as a whole, this was the meaning of the 
expression, which the parties bad in contem* 
plaiioQ at the time of the execution of the 
lease. Regarding iQcome*tax, it is a personal 
tax. Having regard to the provisions of the 
lQcome*Tax Act with regard to assessment, it 
would in this particular case be Impossible to 
separate any income-tax which might be pay- 
able upon the mine from the total amount of 
income-tax payable by the landlord. The 
amount of the income-tax payable by a person 
who owns mines or derives any portion of his 
income therefrom is not separately assessed 
upon the mines and the income arising there- 
from but is assessed upon bis total Income 
which is determined according to certain specifio 
directions contained in the Income-Tax Aot. 
Hence such a tax could not bo said to be a tax 
upon the said mines and the tenant was not 
liable to pay it. [p 464 0 1] 

Sarat Chandra Bose, Sa^ili Kr. Roy 
Chowdhury and Alanmatha Nath Das 
Gupta — for Appellant. 

S.N, Banerji, Narejidra Chandra Bose. 
Satyendra N. ilitra and Karunamoy 
Ghose — for Respondents. 

N&slm Ail, J. “These ttvo appeals arise 
out of a suit for recovery of road cess, 
mine cess and inoomowtax charged on the 
royalty payable for a certain colliery 
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under the terms of a registered indenture 
of lease. The trial Judge decreed the 
suit. On appeal by the defendants to the 
lower appellate Court the learned District 
Judge has affirmed tbe decree of the trial 
Judge for road cess and mine cess, but has 
dismissed tbe plaintiffs' claim for income- 
tax. Hence these two second appealsi 
one (S. A. 856) by the defendants and the 
other (3. A. 1003) is by the plaintiffs. 
The point for determination in the two 
appeals is whether under the terms of tbe 
lease the plaintiffs are entitled to recover: 
(a) road cess, (b) mine cess (c) income-tax. 
paid by them on tbe royalties reserved in 
the lease. Tbe relevant clauses in the 
lease are these: 

(a) A\\ the aforesaid royalties shall be paid 
free from any deduction (Cl. 1 of Part 6 of the 
Indenture). 

(b) The lessee shall pay tbe royalty and 
royalties reserved in tbe lease at the time and 
mannor appointed in that behalf and shall also 
pay and discharge all taxes, rates, assessments 
and imposition whatever being in the nature of 
publio demand which shall from time to time 
be charged, assessed or imposed upon tbe said 
mines or any part thereof by tbe authority of tbe 
GovernmeDtof India or the said local Govern* 
meat except demand of land revenue, and shall 
also pay interest at the rate of 12 per cent 
per annum on all arrears of such royalty or 
royalties from the due date thereof (Cl. 1. 
Part 7 of the Indenture). 

It is coDteuded on behalf of the lessee 
that the obiect of the covenant to pay 
taxes, rates, assessments and impositions 
was not to throw upon the lessee the 
burden of the assessments payable by the 
lessor under tbe statutes but only to 
state tbe liability of tbe lessee to pay bis 
share of the assessment under the Statute 
Laws. The words “all taxes etc." indi- 
cate that the lessee was made liable by 
the covenant for the whole of the imposi- 
tions upon the demised mines payable by 
tbe lessor and tbe lessee and not simply 
for the portion payable by the lessee 
only. If tbe object of the covenant was 
to make the tenant liable for his share of 
the assessments only there was no neces- 
gity for inserting it in the lease because 
the liability was already fixed by the 
Statutes. The covenant was not intended 
to be a mere surplusage but was framed 
with the object of throwing on the tenant 
the burden of obligations which in the 
absence of such a covenant might have 
fallen on the landlord. The question is 
whether the burden of the obligations in 
the present case namelyi road cessj mine 
cess and income-tax which was on the 


plaintiffs has been thrown on the defen- 
dant by the operation of the covenants in 
the lease. The contention on behalf of 
the tenant is that these impositions do 
not come within the covenants in the 
lease as they are not charged upon tbe 
mines but are charged upon the landlord 
in respect of the mines. Now what is 
the difference between an imposition 
upon the mines and an imposition in 
respect of tbe mines? All impositions 
are ultimately charged to the landlord or 
the tenant or both. Mr. Bose's contention 
however is that when parties to a cove- 
nant use tbe words “imposed, assessed or 
charged upon the premises" the meaning 
of the words is the sense in which the 
words are used in the Statute. In sup- 
port of his contention be invited our 
attention to the following passage in the 
judgment of Banks, J., in (1914) 2KB 
361 (1): 

WboQ parties to a covenaot use tbe words 
^^ebarged on premises*' the meaningoC ^'charged" 
iocludes tbe sense in which tbe word is used in 
the statutee. 

In this passage the word “includes" 
has been used by the learned Judge. This 
word is wider than tbe word means. 
Tbe plaintiffs have been assessed for 
Road cess under the provisions of the 
Cess Act (Bengal Act 9 of 1880) in respect 
of the royalty received or receivable 
by them. The Cess Act provides for the 
imposition of a cess on all immoveable 
property situated in the province. For 
the purposes of the Act mines etc. are 
included in the definition of immoveable 
property.” In the case of mines tbe cess 
is assessed on the annual net profits of 
which the royalty receivable by the land- 
lord is a part: 38 Cal 372 (2). It is there- 
fore a cess imposed on the mines; and 
comes within the covenant. Mine cess is 
a cess imposed by the Bengal Mining 
Settlement Act (Bengal Act 2 of 1912 a 
I t appears from S. 10 of the Act that 
certain expenses incurred by tbe Mines 
Board of Health for the better sanitation 
of mining settlements are charged to the 
owner of mines and all persons who 
receive any royalty from such mines, and 
the assessment in the case of receivers ot 
royalty are based on the road cess pay. 
able by them. In view of these provisions 

1. E«t Wood V. McNab (1914) 2 K 1,301^ 

L J K B 941=110 L T 741=19 L J R 617. 

2. Manindra Otowdhury Nnndy v. 

State. (1911) 38 Oal 372=9 I 0 311-38 I A. 

SI (P 0). 
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in the Act. Mr. Bose oontends on the 
authority of the observations of Jessel 
M. R., in (1882) 9 Q B 632 (3) that the 
mines cess is not charged or imposed upon 
the mines but is a personal demand on 
the plaintiffs who are the receivers of 
royalty from the mines and is therefore 
not within the covenant as there are _ no 
words in the covenant to the effect or 
in respect of the mines” "or on the lessor 
in respect of the mines. The liability 
in (1882) 9 Q B 632 (3) arose under S. 105. 
Metropolis Management Act 1855, 18 & 
19 Viet. Ch. 120. the relevant portion of 
which is as follows : “The owner of 
such houses forming such street (laid out 
or made by the Vestry or District Board 
under that Act) shall on demand pay to 
such Vestry or Board the amount of 
actual expenses of providing and laying 
such pavement.” The real question for 
determination in that case was about the 
liability under the covenant not for an- 
nual charges but for payment which was 
to be made once for all for the permanent 
improvement of the property. A cove- 
nant to pay charges, etc., is not con- 
strued to throw expenses of permanent 
improvement on the tenant unless there 
are words clearly requiring such a re- 
sult”: Halsbury's Law of England, Vol. IS. 
p. 491. In general the tenant is "liable 
to bear all expenses which are of. a 
regularly recurring nature and which are 
incident to the occupation of the pre- 
mises”: Ibid. In discussing the nature 
of the charge in question in (1882) 9 Q B 
632(3), Jessel M. E., observed : 


The charge in question was foe making a new 
street which was a charge naturally payable 
the owner. The tenant is not usually made 
- liable to any chargee for the permanent im- 
provement of the property. But this is not 
conolusive. Then there is another circum- 
stance in favour of the tenant. The other 
charges mentioned in the covenant ace annual 
charges; but this is a payment which Is to bo 
made once for all and is therefore not similar 
to the other payments which are to be thrown 
on the tenant. 


In(l902) 1 KB 700(4), the char 

quesbioQ was also a capital charge, 
covenant in that case contained 
words or in respect of the said pre 
or in respect thereof on the landlor 


8. Allum V. Dickinson, (1882) 9 Q B 699 
J P 8)? ^ 493=30 W B 980: 

4. Poulgor V. Ardlng, (1902) 1 KB 700=71 
K B 499=36 L T 433=50 W B 417. 
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tenant.” But the following observations 
in that case are instructive : 

It appears to me that a lamentable waste of 
iudiclal time and power is olton involved in 
examining decisions with regard to the meaning 
of words which with one context are capable 
of one meaning and wUb another context of 
another moaning;* Uuderlying the whole mat- 
ter is the consideration that wo are dealing 
with a contract of demise between landlord and 
tenant and the covenant must be assumed to 
relate only to matters which may reasonably 
be supposed to have been contemplated \>y the 
parties as being within the purview of such a 
contract : per CoUios M. U. 

The authorities on the subject arc in a very 
unsatisfactory condition. The general current 
of decisions has been in favour of the landlord 
and not in favour of restricting the meaning of 
such covenants : per Romet, L. J. 

The general tendency of the decisions is 
strongly in the direction of increasing Uabllity 
upon the tenant by reason of the iut,ention now 
generally imputed to the covenant of enabUug 
the landlord to receive his rent free from all 
deductions : Landlord and Tenant* Ein. 
pp. 212-213. 

The decision in the case should not 
therefore turn on the magic of a parti- 
cular word or ^ords in one covenant;' 
what matter may be reasonably supposed^ 
to be in the contemplation of the partieSj 
at the time of the contract is to be aa-i 
certained from a conspection of all the 
terms of the contract. The liability for 
the mine oess is on both the owner and 
occupier. The policy of the Act is that 
all persons who beneht by the maintea* 
ance of the works of sanitation should 
bear the liability of paying the same. It 
is a charge of a regularly recurring nature 
and is incident to the occupation of the 
premises. It is payable in respect of the 
mines benefited. The ooreuant to pay 
rates, taxes, etc., in this case described 
these impositions as being in the nature 
of public demands. If the words in the 
covenant are to be taken as used in the 
same sense in which they are used in the 
statute, we must look to the statute 
which imposes the obligation ou the land- 
lord to ascertain whether it is in the 
nature of a public demand. S. 10, Cl. (4), 
Bengal Act 2 of 1912, lays down that all 
expenses chargeable under the section shall 
be recoverable as if they were arrears 
of land revenue. S. 3 (6) and CL (3) of 
Soh. 1, Bengal Public Demand Becovery 
Act (Bengal Act 3 of 1913), make these 
charges public demands for the purposes of 
that Act. The words ^'being in the nature 
of public demands'* were inserted in the 
covenant for some purpose and some 
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meaning must be given to it. Demand of 
land revenue and not demands “in the 
nature of land revenue" are excluded 
from the covenant. Public demands 
^vhich are not land revenue but are re- 
coverable as if they were arrears of land 
revenue can he therefore reasonably sup- 
posed to have been in the contemplation 
of the parties. Again the covenant about 
the payment of royalty contains the 
words "free from any deductions." The 
words must be given some meaning. 
They suggest an increase in the liability 
of the tenant. Mr. Bose however con- 
tends that the object of the covenant 
was to lay down that the tenant will 
have to pay the minimum royalty of 
Bs. 2,170 per annum whether the lessee 
raises sufficient quantity of coal or not. 
But in Cl; (l), part 5 of the lease there is 
a distinct provision that the minimum 
royalty of Bs. 2,170 shall always be paid 
whether the quantity mentioned in that 
clause in fact be raised or not. 

It is true that in the covenant the 
words used are ‘ upon the said mines" 
and there are no words of the type "or 
in respect of them." But on a conside- 
ration of all the terms of the lease, I am 
of opinion that the obligation cannot be 
limited to charges on the mines them- 
.selves but extends to charges imposed in 
irespeot of them on persons, namely land- 
lord or tenant, and that the tenant under- 
took the liability to pay all charges of a 
recurring nature imposed by the statutes 
whether they are desorihed in the statute 
as imposed on the mines or on the lessor 
or the lessee in respect of them. The 
llessee paid this cess without any objec- 
tion for several years before the institu- 
tion of the present suit. I am therefore 
not prepared to say that the decision of 
the Courts below on the point is wrong. 
As regards the claim for income-tax the 
contention of the lessor is that it is also 
within the covenant. For the purposes 
of the decision in the case I do not ex- 
press any opinion on this question as the 
plaintiffs’ claim under this head fails for 
want of any materials to show what 
amount was imposed on them under the 
Income-Tax Act for the demised mines 
only. The amount claimed by the plain- 
tiffs as Income-tax has not been sepa- 
rately assessed on them by the Income- 
Tax authorities under the Income-Tax 
Act. The amount claimed in the plaint 
has been laid at a certain figure by the 


plaintiffs on calculation at a certain rate 
on their income from the mines. This 
rate is not the rate imposed on the plain, 
tiffs’ income from mines alone by the 
Income-tax authorities. It has been fixed 
not only with reference to the income 
from the mines but also with reference 
to their other source of income. The 
amount claimed under this head is not 
therefore the amount imposed by the 
Income-tax authorities under the Income- 
Tax Act in respect of the mines only. 
The result therefore is that both the 
appeals are dismissed. The parties are 
directed to bear their own costs in these 
two appeals. 

Ed|ley, J. — In Appeal No. 856 of 1933 
one of the main arguments addressed to 
us in favour of the appellant Company 
was to the effect that the road and public 
health cesses are charged not upon the 
mines but in respect of the mines, and 
this being the case, the company are not 
liable to pay the cesses under the terms 
of their lease. During the course of the 
argument learned counsel referred to 
certain English cases in order to show 
that a delicate distinction must be drawn 
between the expression "upon” and in 
"in respect of." A distinction of this 
nature appears to have been drawn in 
(1882) 9 Q B 632 (3), in which it was 
decided that the proportion of the ex- 
pense of paying a new street assessed 
upon the demised house was not a rate 
payable by the tenant under the coven- 
ant. It was however, pointed out by 
Jessel, M. B., in that particular case 
that the pavement in question was one 
for the permanent improvement of the 
property and was a personal demand on 
the owner which might be enforced on 
his premises. In a subsequent case, (1897) 

1 Q B 525 (5), in which the tenant was 
held liable to pay the plaintiff the amount 
expended by her in complying with a 
notice of the sanitary authority, the de- 
cision turned mainly upon a construction 
of the expression "duties imposed in res- 
pect of the premises" and it was held 
that this expression was wide enough to 
enable the plaintiff to succeed in the case 
in question. From the decision in these 
two cases on which learned counsel for 
the Bengal Coal Company mainly based 
his argument, it is difficult to deduce any 

5. Brett v. Rogers. (1897) 1 Q B 625=66 h J 

Q B 287=76 L T 26=45 W B 384. 
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clear priociple with reference to the precise 
meaning of words in covenants relating to 
assessments. The principal authorities 
were however reviewed by the Court of 
Appeal in 1902 in (1902) 1 K B 700 (i). 
In that case it was pointed out by 
Collins, M. R. that in dealing with a con- 
tract of demise between landlord and 
tenant, 

The corenaat must be assumed to relate ou\j 
to matters which may reasonably be supposed 
to have been contemplated by the parties as 
being within the purview of such a contract. 

Romer, L. J. further pointed out that 
the authorities on the subject were in a 


been tbe intention of the parties to this 
lease as expressed in the language of the 
covenant, it would have made little 
practical ditference even if the expression 
**iD respect of the said mines” bad been 
used instead of the expression **upoQ tbe 
said mines.” Tbe latter is the expression 
which appears in the covenant, but it is 
obvious that, although tbe taxes which 
were in contemplation of the parties 
might have been assessed upon the mines 
or upon income arising therefrom, such 
taxes would actually be paid in respect of 
the mines. The main point, therefore, 
seems to be whether the three taxes men. 


very unsatisfactory condition and that 
the general current of decision bad been 
in favour of tbe landlord and nob in 
favour of restricting the meaning of such 
covenants. In the case in question tbe 
decision turned mainly upon the con. ' 
strootioD to be placed upon the expres- 
sion : 

UmpositiODS charged or imposed upon or in 
respect of the said premises on the landlord, 
tenant or occupier of tbe same.' 


And it was held that the obligation in 
respect of which tbe suit bad been 
broQghb was ooe within tbe natural 
meaning of the terms of the covenant and 
clearly within the contemplation of the 
parties to the lease. In the lease with 
reference to which these appeals arise, 
the lessees have clearly covenanted to 
pay: 

All taxes, rates, asseasmects and impositions 
whatsoever being in the nature ol public de- 
mand, which shall from time to time be charged, 
assessed or imposed upon the said mines or any 
^rt thereof by authority of the Government of 
^diaot the said local Government or other- 
wise, except demands for land revenue. 

The question therefore, arises as to 
what were the payments in contemplation 
of the parties at the time when the lease 

tl L n revenue was clearly 

to be paid by the lessors but other taxes 

upon the said mmes were to be paid bv 

with regard 

to which we have been asked to a^di 
cate in this connection are road oet * 
Mines Board of Health Cess, and income: 

"J^sstion has so far arisen with 
regard to any other tax and it is in fact 
j.ot suggested thet an, other tar, hes d« 
lend revenue, which has been expteasW 
excluded, has been imposed eithe? upon 
or m respect of the mines coveted bv the 
lewe. At the outset I may wy that 
ving regard to what appears to have 


tioned above are really taxes upon tbe 
mines as contemplated by tbe parties 
to tbe lease. The three taxes in question 
are all in the nature of public demands 
although the principles upon which they 
are assessed are different. To my mind, 
the expression ' charged, assessed, or im- 
posed upon the said mines" conveys 
tbe idea of direct and separate assess- 
ment arising from ownership of the 
mines or the receipt of profits there- 
from and I am of opinion that, if tbe 
covenant be read as a whole, this was the 
meaning of the expression, which the par- 
ties bad in contemplation at tbe time of 
the execution of the lease. 

Learned counsel for the Bengal Coal 
Company admits that, in view of the pre- 
amble to tbe Cess Aot (Bengal Aot 9 of 
1880J and the provisions of Ch. 5 thereof, 
there is some diflioulty in contending that 
road-oess is not a tax upon the mines. 
The preamble clearly authorizes the levy 
of such a cess on immoveable property and 
under the provisions of Ch. 5 of the Act 
this tax is assessed, in the case of mines, 
on tbe average of the annual net profits 
thereof. Further, in the oase of the 
Mines Board of Health Cess, it is pro- 
vided in S. 10 of tbe Aot that the cess 
shall be charged to the owners of mines, 
and to persons who receive any royalty, 
rent or fine, from such mines. It seems 
to be clear therefore that the liability to 
pay the road-oess and the Mines Board of 
Health Cess arises directly in connexion 
with the ownership of the mines or the 
receipt of income arising therefrom, 
ihese taxes are also separately assessed 
upon tbe persons concerned and they 

Shf«K as charges 

Which the lessees have rendered them- 
selves liable to pay under the terms of 
the covenant, and I am of opinion that 
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the lessors have clearly contracted them- 
selves out of any statutory liability which 
they would otherwise have incurred with 
reference to these taxes. 

Different considerations apply however 
in the case of income-tax. With regard 
to this tax I am in agreement with the 
learned District Judge in thinking that it 
is a personal tax. Further, as was pointed 
out by Lord McNaughten in (1901) 70 
L J K B 77 (6), income-tax is a tax on 
income. It is not meant to be a tax on 
anything else; it is one tax not a collec- 
tion of taxes essentially distinct." In this 
connexion it is argued by learned coun- 
sel for the appellants in Appeal No. 1003 
of 1933, that income-tax must also be re- 
garded as having been contemplated by 
the parties to the covenant, in view of 
the fact that mines are property and that 
property is one of heads of income charge- 
able to income-tax under S. 6, Income- 
tax Act (Act 11 of 1922). It must how- 
ever be remembered that income-tax is 
assessed under S. 23 of the Act not sepa- 
rately in respect of the various items 
mentioned in S. 6, but upon “total in- 
come” of the assessee. Under S. 2 (15) 
of the Act the expression “total income" 
means the “total amount of income, pro- 
fits and gains from all sources to which 
this Act applied computed in the manner 
laid down in S. 16," which latter section 
relates to exemptions and exclusions in 
determining the total income. Having re. 
gard to the provisions of the Income-tax 
Act with regard to assessment, it would 
in this particular case be impossible to 
separate any income-tax which might be 
payable upen the mine from the total 
amount of income-tax payable by the 
party concerned. The amount of the in- 
come-tax payable by a person who owns 
mines or derives any portion of his in- 
come therefrom is not separately assessed 
upon the mines and income arising there- 
from but is assessed upon his total income 
which is determined according to certain 
specific directions contained in the In- 
come-tax Act. In nay view such a tax 
cannot be said to be a tax upon the said 
mines and could not have been in contem- 
plation of the parties when the lease 
was executed. I therefore agree that 
these two appeals must be dismissed. 
r.W./b k. Appeals dismissed. 

6 London County Council v. The Attorney- 
General, (1901) 70 L J K B 77. 
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Gtjha and Bartley, JJ. 

Akhil Kanta Lahiri and another—" 
Appellants. 

V. 

Aswini Kanta Bhattacharji and others 
— Respondents. 

Appeal No. 270 of 1935, Decided on 
13th January 1936, from appellate order 
of Dist. Judge, Bajshahi, D/- 18th April 
1935. 

(a) Bengal Tenancy Act (8 of 1885), S. 148 
(o) — Decree for rent — No assignment of land* 
lord's interest — Assignee of decree cannot 
execute it. 

It may bo taken to be a settled rule, (iu spite 
of some amount of ditersit; of judicial opinion, 
that the provisioD of S. liS (o) is a complete 
bar to an applicalioo for execution of a decree 
for rent by an assignee who has not obtained 
. assignment of the landlord's interest, even on a 
simple decree for money under the Code of 
Civil Procedure: 1983 919 and 28 OLJ 

83h, Foil. [P 465 C 1] 

(b) Assignment— Assignment includes as* 
signmenls by law and by deeds. 

An assignment must be taken to include an 
assignment by deed and an assignment by 
operation of law, aa in the case of executor. 

^ IP 465 0 2] 

Atnl Chandra Gupta aud Baidyanath 
Banerji — for Appellants. 

C. C, Bistias and Priyanalh Bhatla- 
charji—toT Respondents. 

Judgment. — This appeal has arisen 
out of an application for execution of 
decree. The application was made by 
three persons as executors to the estate of 
the late Manimukta Debya who had a life 
estate in certain properties. During the 
lifetime of Manimukta, rents due in res- 
pect of these properties which were 
leased out to Anuada Kanta Lahiri by 
her, in Paini, fell in arrears, and a decree 
was obtained for realization of the same. 
A portion of the rents decreed in favour 
of Manimukta was realized during her 
lifetime, aud the decretal amount which 
was still outstanding along with all the 
outstanding profits of the properties m 
which Manimukta had a life interest, 
were bequeathed to the three applicants 
for execution of decree with which we 
ate couoerued iu this case, who were 
also appointed executors by the will exe- 
cuted by Manimukta before she died. 

The application for execution as made 
by the legatees under the will of Mam- 
mukta, who were also the executors ap- 
pointed by her will, was resisted by the 
som and heirs of Annada Kanta Lahiri 
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on the ground that the provisions con- 
tained in S. 148 (o). Ben. Ten. Act. opera- 
ted as a bar to the execution as applied 
for. It was asserted that an application 
for execution of a decree for arrears of 
rent obtained by a landlord was not 
maintainable by an assignee of the decree 
unless the landlord's interest in the land 
has become and is vested in the applicant 
for execution. The obieotion so raised 
was overruled by the Courts below, 
hence this appeal. It niay be taken to 
;be a settled rule (in spite of some amount 
jof diversity of judicial opinion) that the 
iprovision of S. 148 (o) is a complete bar 
to an application for execution of a 
decree for rent by an assignee who has 
not obtained assignment of the land- 
lord's interest, even on a simple decree 
for money under the Code of Civil Pro- 
cedure (see in this connection the decision 
lof this Court in 54 0 L J 596 (l). in 
which the state of authority of decisions 
of this Court is fully indicated). As it 
has been pointed by Bankin, 0. J.. in 37 
C W N 901 (2), it would not be safe to 
desert the plain and natural meaning of 
the language of the statute upon any 
theory that has to be based on the sup- 
posed policy of the legislature. The in- 
tention of the law as it now stands is 
however clear that the only person who 
could be allowed to execute a decree for 
rent was the person who at the execution 
was entitled by reason of a vested land- 
lord's interest to demand rent: 28 C L J 
33n (3). 

In support of the position that the 
application for execution was maintain, 
able under the law. it was contended on 
behalf of the respondents that the appli- 
cation was made by executors to the 
estate of Manimukta Debya, who were not 


effect to this contention, inasmuch as an 
assignment must be taken to include an 
assignment by deed and an assignment 
by operation of law, as in the case of an 
executor. Furthermore, in the case be- 
fore us the application for execution was 
by persons who are themselves the lega- 
tees under the will appointing them exe- 
cutors, and the position taken up that 
they cannot be taken to be assignees as 
contemplated by S. 148 (o), Ben, Ten. Act, 
is wholly insupportable. It was pointed 
out in support of the order passed by the 
Courts below that in the present case the 
landlord's interest so far as the Futni 
lease was concerned bad altogether ceased 
to exist with the demise of Manimukta 
Debya, and had merged in the interest 
of the lessee Annadakanta Lahiri and his 
heirs, and bad no separate existence, and 
that that interest could never be acquired 
by the transferees of the arrears of rent, 
the applicants for execution. The posi- 
tion thus indicated does not however 
afford any justiffoation for the violation 
of the provisions of the law as contained 
in S. 148 (o), Ben. Ten. Act, that the 
only person who oould execute a decree 
for rent who at the time of the execu- 
tion was entitled to do so for the reason 
that the interest of the landlord had 
vested in him enabling him to demand 
rent. In our judgment, on the clear and 
dehnite provision of the law as contained 
in S. 148 (o). Ben. Ten. Act, the applica- 
tion for execution of decree in the case 
before us must be held to be not main, 
tainable. The appeal is allowed; the 
decisions of the Courts below are set aside 
and the application for execution giving 
rise to this appeal is dismissed. There is 
no order as to costs in this appeal. 

B.D./B.K. Appeal allowed. 


assignees as contemplated by S. 148 (o), 
Ben. Ten. Aot.but were persons on whom 
the interest of Manimukta had devolved 
by operation of law, and the execution 
as applied for should have been allowed 
to proceed on the ground that the appli. 
cauts were transferees by operation of 
law as contemplated by O. 21, B. 16 
Civil P. C. It is not possible to give 
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M. C. Ghose and B. C. Muter. JJ. 

Abdul Khaleque Mondal and others— 
Plaintiffs — Appellants. 

V. 

Bepin Behari Bose and others — Respon- 
dents. 

Appeal No. 384 of 1934, Decided on 
6th April 1936, from appellate decree of 
Addl. Diet. Judge, 24-Pargana3. D/. 6th 
June 1933. 

(•) Practice-New cate-Party cannot let 
up new cate abaolutely incenautent with case 
ID plaint. 

lUs not open to a party to ask for relief by 
setting np a new case which is absolutely iucon- 
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sistent with the case ia the plaint. The test 
ID such cases is whether the defendant vfiW be 
taken by surprise. There will be no surprise if 
the relief not specifically claimed is consistent 
with the relief specifically claimed as well as 
with case raised by pleadings: 1916 Cal 829 
(F£), Bel on. [p 46S C 1, 2) 

(b) Will— Construction^Will executed by 
Mahomedan in favour of hi$ wife — Apart 
from rule of Mahomedan law, only life*estate 
held conferred upon her— Her heirs held 
could not claim anything whether life-estate 
1$ valid or invalid under Mahomedan law. 

A Mahomedan executed a will In favour of 
his wife, the relevant terms of which were as 
follows: 

*'You shall as owner enjoy during your life- 
time all the moveable and immoreable proper- 
ties described in the schedule and boundaries 
given below lying in village Mominpur, etc. No 
one shall be entitled to make any claims during 
your life-time to ths moveable and immoveable 
propertie sto which you are appointed executrix 
by this will or to get a share in them or to 
claim any profit or income arising out of them. 
No one except yourself shall be entitled to 
realise those moneys or to take them. My sons 
shall not get any share or income of the afore- 
said moveable and immoveable properties during 
your life* time; they shall get immoveable pro- 
perties, due shares In them, after your death 
according to the Mahomedan law. During your 
life-time they shall not be entitled to claim any 
property or any share in it nor shall they be 
entitled to realise and to appropriate any 
income relating to the properties. They shall 
live as members of the family and get their 
regular food and clothing. If they do not 
live in the family or do not live in the same 
mess and remove elsewhere they shall not 
get their food and clothing from the estate 
and would not be entitled to claim it. What- 
ever kind of income the aforesaid moveable 


and immoveable properties may yield shall 
remain in your custody. You shall be entitled 
to spend the whole amount of the said income 
according to your will and discretion and you 
shall discharge the family expenses with it: no 
one shall be entitled to demand any account of 
it from you and you shall not be bound to ren- 
der any account to any one and you shall not 
be liable for that money to any one"; 

Held, that on the terms of the will and apart 
from any rule of Mahomedan law, only a life 
estate was conferred upon her; [P 46$ C 2] 

Held fitrUier: that her heirs could not claim 
anything in such property for if she got a life 
estate which was valid according to the Maho- 
medan law, then heirs could not got anything 
as her heirs because she had not a heritable 
estate. U the life estate which was conferred 
on her by the terms of the will was an estate 
not recognised by the Mahomedan law then in 
that case the gift in favour of her was an 
invalid gift and the heirs' claim as her heirs 
could not succeed: 1929 P C 149, Bel. on. 

[P 468 C 2; P 469 C 1) 

Gopendra Nath Das and Benoy Kumar 
’M.u’kherjee — for Appellants. 

Atul Chandra Gupta and Kshitindra 
Nath Basu — for Eespondents. 

R. C. Mitter, J. — This appeal is on behalf 
of the plaintiffs and arises out of a suit for 
a declaration that they are entitled to the 
whole of the properties in suit and that 
the mortgage which defendant 1 had 
obtained from one Abdul Mataleb and 
the decree obtained therein is not binding 
on them. For the purpose of following 
controversy between the parties the 
following genealogy is material: 


MEHBR ALI (died 3-4-1908), w. KARIMANNESSA. 


Abdul Mataleb, Abdul Rahman, Abdul Khaleque, Marium, Fatema, Amina, 

died 31-10-1915. died 30-4-1924. Plfl. 1. Plfl. 2. Plff. 3. Plff. 4. 

married Badruonesss, 

Plfl. 6. 


I I I I 

Md. T.aher, Deft. 3. Bamsul, Deft. 4. Sara Bibi. Deft. 5. Abu Baker. Plfl. 5. 


The property belonged to Meber All 
v 7 ho died on 3rd April 1908. Just before 
his death, that is to say on 7th March 
1908, be executed a will by which he 
appointed bis wife Karimannessa executrix 
to bis estate. In para. 1 of the will he 
states that "you shall as owner enjoy 
during your life-time all the moveable and 
immoveable properties described in the 
schedule and boundaries given below 
lying in village Mominpur, etc.” In para 3 
be says “no one shall be entitled to make 
any claims during your life-time to the 
moveable and immoveable properties to 


which you are appointed executrix by 
this will or to get a share in them or to 
claim any profit or income arising out of 
them. No one except yourself shall be 
entitled to realise those moneys or to 
take them.” Para. 4 of the will is in 
these terms: 

I have at present three sous alive of whom 
the eldest is Abdul Mataleb Mondal, the second 
Abdul Rahman Mondal, and the youngest 
Abdul Khaleque Mondal. They shall not get 
any share or income of the aforesaid moveable 
and Immoveable properties during your life- 
time. They shall get immoveable properties, due 
shares in them, after your death aooording to the 
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MahomedaD law. Duriog your hfetime they 
shall not be entitled to claim any property or 
any share in it nor shall they bo entitled to 
realise and to appropriate any income relating 
to the properties. They stall live as members 
of the family and got their regular food and 
clothing. If they do not live In the family or 
do not live in the same mess and remove else- 
where they shall not get their food and cloth- 
ing from the estate and wonld not be entitled 
to claim it. 

Theu in the subsequent paragraphs the 
testator recites that he had three daugh- 
ters and that they bad given up all their 
claims to his properties and that they 


after the death of Karimannessa which 
took place in the year 1932. In the plaint 
the plaintiffs recited the fact of the afore- 
said will executed by Meher Ali and said 
that although the will was in favour of 
the heirs of Meher Ali the will was vali- 
dated by the consent given by all the 
heirs of Mehor Ali after his death. The 
whole of the plaint proceeds upon the 
footing that Meber Ali died testate and 
the will bad effectively disposed of all 
his properties. Then in the plaint it is 
stated that according to the rules of 


would not be entitled to any share of the 
properties left by him. Para. 9 of the 
will is as follows : 

Whatever kind of income the aforesaid move- 
able and immoveable properties may yield shall 
remain in your custody. You shall be outitled 
to spend the whole amount of the said income 
according to your will and discretion and you 
shall discharge the family expenses with it ; no 
one shall be entitled to demand any account of 
it from you and you shall not be bound to 
render any account to any one and you shall 
not be liable for that money to any one. 

Para. 10 is in these terms : 

After my death you shall out of the incomo 
of the properties left by me spend such sum as 
you think proper for my spiritual benefit. 

Para. 14 is in these terms : 

li money is required for any particularly 
necessary business and if the Income of the 
estate is not sufficient to meet the require- 
ment you shall be entitled to do the business 
by mortgage or sale of any property Included in 
the estate of any share thereof as you think 
proper, etc.; 

and Para. 15 provides for the case of 
acquisition by the Government of any 
property under the provisions of the 
Land Acquisition Act. It says that Kari- 


mannessa would be entitled to take t 
cotnpensatioo money that might be awi 
ded OQ euoh acqoisition. Shortly afl 
the death o£ Meher Ali, Abdul Matal. 
his eldest son, borrowed money from c 
fendant 1 mortgaging the l/3rd share 
the properties which belonged to I 

iJlO. ibis transaction was followed 
two other mortgages executed by Abd 
Mataleb in favour of defendant 1 on 29 
September 1910 and 2l8t January 19 
respectively. Defendant 1 instituted 
suit on his mortgages and has recovered 
decree. It is just after this event th 
the present smt was instituted by Abd 
Khaleque, the youngest son of Meher i 
and the heirs and legal representatives 
the other son Abdul Rahaman Mond 
^d also by the daughters of Meher A 
ihis suit was brought in the year 19 


Mahomedan law Karimannessa got by the 
will an absolute property in the subject- 
matter of the suit. It then recites the 
death of Karimannessa and states that 
the plaintiffs are the heirs of Kariman- 
nessa and it is in that character they 
instituted the suit. They say that Abdul 
Mataleb according to the will did not 
get any interest in the property because 
an absolute interest was in effect con- 
ferred upon Karimannessa by the terms 
of the will and they further state that by 
the mortgages defendant 1 had acquired 
nothing. On these allegations the plain- 
tiffs instituted the suit for the deolara- 
tion that the mortgages executed by 
Abdul Mataleb in favour of defendant 1 
did not pass any title to the property and 
that the plaintiffs are not affected either 
by the mortgages or by the decree obtain- 
ed thereon by defendant 1. 


i306Q cue «..outts below have dismissed 
the suit. Mr. Dass appearing on behalf 
of the plaintiflfs-appellauts urges before us 
that although by the terms of the will 
a life estate was conferred by Meher Ali 
Karimannessa under the rules 
of Mahomedan law, Karimanessa became 
entitled to the estate absolutely. For the 
purpose of supporting this contention he 
says that a life estate is unknown by the 
Hanafi Law by whioh the parties in the 
present oase are governed and if a life estate 
IS conferred by a will or by a gift inter 
VIVOS the Hanafi Jurists consider it to be 
j.,.® of the corpus subject to a con- 
dition limiting the enjoyment for life; and 
says Mr. Dass that the condition is 
always regarded as void by the Hanafi 
Jurists. He accordingly says that by the 
aforesaid rule of Mahomedan law what 
19 in terms the gift of a life estate is ia 
reality an absolute estate. This is how he 
puts his first part of his argument. His 
second case is that even if it be held that 
the gift m favour of Karimanessa was 
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invalid then there was intestacy and 
Abdul Mataleb was entitled to 7/36 share 
and the mortgages and the mortgage 
decree which defendant 1 has obtained 
against the heirs of Abdul Mataleb can 
only operate upon 7/36th share of the 
properties in suit. We can at once over- 
rule the second contention urged by Mr. 
Pass. This is not the case which is plead- 
ed in the plaint. The plaint proceeds 
upon the footing that Meber Ali died not 
intestate but testate. The will is recited. 
Then there is a further recital that after 
the death of Meher Ali all the heirs of 
Meher Ali assented to the will, and it is 
stated that Karimannessa obtained under 
the will an absolute estate and that the 
title on which the plaintiffs are suing is 
stated to be on the footing that they are 
the heirs of Earimannessa and not the 
heirs of Meher Ali. We hold that it is 
not open to the plaintiffs to come in and 
ask for relief on the footing that Meher 
Ali died intestate. That would be certainly 
a new case which is absolutely inconsis. 
tent with the case in the plaint. The 
principle governing such cases are formu- 
lated by Sir Asutosh Mookerjee in 22 C 
L J 419 (1), at p. 451. The passage is as 
follows : 


The only other question for consideration is 
whether a declaration should be granted in the 
suit as framed. Here, I think, the Court should 
.be guided by well settled principles now embo- 
died in R. 7, 0. 7 of the Code of 1908. The princi- 
ple ie best stated in the words of Lord Erskine 
in (1806) 13 Ves 114 (2). The rule is that if the 
bill contains charges putting facts in issue that 
are material the plaintiS is entitled to relief 
which those facts will sustain under the gene- 
'ral prayer; but he cannot desert specific relief 
prayed and, under the general prayer, ask speci- 
fic relief of another description, unless the facts 
and circumstances charged by the bill will con- 
sistently with the rules of the Court maintain 
that relief. This formulation of the rule, it 
may be parenthetically observed, is aUributed 
per incuriam to Lord Eldon by Baron Parke m 
2 M I A 853 (3). In the application of this 
salutory rule, the test is whether the defen- 
dant will be taken by surprise : 8 
land there can be no surprise, if the deficient 
relief not specifically claimed but 
the Courts think just, is consistent with the 


1. Hemendra Nath Roy v. Upendta Narain 

Roy. 1916 Cal 829=32 I 0 437=22 0 L J 
419=20 OWN 446=43 Cal 743 (F B). 

2 . Hiren v.Mill. (1806) 13 Ves 114=38 E R 

237# 

8. Cockerell v. Dicken, (1337-41) 2 MIA 853= 
3 Moo P 0 98=1 Mont D & D 46. 

4 Stevens v. Guppy. (1826) 3 Russel 171=6 
L J (N B) Ch 164. 


relief specifically claimed as well as with the 
case raised by the pleadings : (1878) 10 Gh D 502 
(5). This rule has been repeatedly recognised 
and approved by the Judicial Committee, 2 M 
I A 353 (3). 31 Cal 614 (6) and 27 All 325 (7). The 
decision in 35 Cal 189 (8) is not really opposed 
to this view, and only illustrates the position 
that to entitle plaintifi to judgment under the 
claim for general relief, difierent from that 
specifically claimed, the allegations relied upon 
must not only be such as to afiord a ground for 
relief claimed, but they must have been intro- 
duced for the purpose of sbovring a right to 
relief and not to the mere purpose of corroborat- 
ing the plaintiff's right to the specific relief 
claimed. 

If the plaintiffs bad put forward an 
alternative claim based on intestacy of 
Meber Ali, it would have been open to 
defendant 1 to meet that case by showing 
that the daughters of Meber Ali had 
relinquished tbeir shares. It would be 
unjust, in our opinion, in these circum- 
stances to rob defendant 1 of that speci- 
fied defence by allowing the plaintiffs 
now in this Court to base their claim on 
the footing that there was no effective 
will by Meber Ali and that be died 
intestate. So on this ground we overrule 
the second contention urged before us by 
Mr. Dass. Regarding the first point the 
position seems to us to be this: By taking 
into consideration all the material terms 
in the will it seems to us that there was 
a gift of the income of the properties in 
favour of Karimannessa by Meher Ali. 
At least when this will came up for con- 
sideration before this Court on a previous 
occasion that was the view taken by this 
Court of this particular will. No doubt 
in that case the parties were nob the 
same as in the present case, but we men- 
tion that case because our view of the 
terms of the will agree with that which 
was taken by a Division Bench of this 
Court. There cannot at any rate be any 
doubt that only a life estate was intended 
to be conferred upon her. In fact Mr. 
Dass admitted that on the terms of the 
will, and apart from any role of Maho- 
medan law, only a life'estate was conferred 
upon Karimannessa. If that be so Mr. 
Dass's clients ate in a difficulty. 


5. Cargill v. Bower. (1878) 10 Ch D 602=47 
L J Ch 649=38 L T 779. 

6 Dorga Prosad v. Bhajanlal, (1904) 31 Cal 

614=31 1 A 122 (P 0). 

7 Gopl Narain v. Banshidhar, (1905) 27 All 

325=32 I A 123 (P 0). 

8. Wallihan v. Joggeswar, (1908) 35 Oal 189— 
35 I A 88 (P C). 
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In the case in 56 I A 213 (9). where the 
facts were almost similar to the facts of 
the present case, their Lordships of the 
Judicial Committee of the Privy Council 
put the case in an alternative form. They 
stated that if a life estate conferred by a 
will or a gift is an estate recognised by 
Mabomedan law then the plaintiffs claim- 
ing as heirs of the donee in that case 
could not claim anything because the 
donee had only a life estate. Their Lord- 
ships of the Judicial Committee further 
stated that if the life estate is not recog- 
nised by the Mabomedan law then the 
donee'did not get anything, and the plain, 
tiffs claiming as heirs of the donee got 
nothing. In that view of the matter the 
donee herself got nothing by the will. 
The facts of the present case are precisely 
similar, as we have stated above, to the 
facts of the suit before the Judicial Com- 
mittee. Here the only case, which is in 
the plaint, that the plaintiffs are the heirs 
of Karimannessa, if Earimannessa got a 
life estate which was valid according to 
the Mabomedan law then the plaintiffs 
cannot get anything as her heirs because 
she had not a heritable estate. If the 
life estate which was conferred on Eari- 
manneesa by the terms of the will is an 
estate not recognised by the Mabomedan 
law then in that case the gift in favour of 
Karimannessa was an invalid gift and the 
plaintiffs' claim as heirs of Earimannessa 
.cannot succeed. In this view of the 
matter we do not think that the plaintiffs 
are entitled to any relief. The result is 
that this appeal fails and is dismissed 
with costs. 

M. C. Ghose, J. — I agree. 

^peal dismissed. 

0. Amjad Khan Ashraf Khan, 1939 P 0 149 
I 0 40B=6S I A 218=4 Luck 805 

(P OJ. 
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A 313 (9). wlmre the 

imilar to the facts of to directly similar conduct is .^dmissiblo. b. 54 

sir Lordships of the refers to specific evidence of bad character no 
,f f-hfl Privv Council confined to acts similar to the crime, wnlcfi 
f /rtrm Thev being investigated, which may influence 

ernative form, ihey jury on the question of motive which is 

3State conferred by a u.jtb the same conviction. Such a motive 

estate recognised by must be the same kind of motive that in all 

1 the plaintiffs claim- probability actuated the miud of the accused 

Anr.aa Jfi that oaso ot may have actuated his mind in committing 
donee in that case j ,^j,ich ho is being tried. 

/thing because the [p 470 Cl] 

estate. Their Lord- Shudhansu Sekhar ilukherjee — for 
Committee further ^ppeHant. 

9 estate is not recog- Khundkar and Bireswar Chatterjee 
ledan law then the Cto^n. 

thing, and the plain. CuDliffe, J.— The four appellants here 

^ fhl tfi®^ before the Assistant Sessions 

3 w of the matter the Valley Districts 

jthing by the will, charges of abduction and 

rrie rape The appeals\are admitted by our 
rfl fhfl Tudiflial Com- predecessors on this Bench. The main, 
^^r raQft whioh iq in ^ almost say, the only argument ad- 
laiDtiffs are the heirs on behalf of the appellants was 

Earimannessa got a !>bat the earned Judge misdirected the 
s valid according to l°ry m relation to the admission of oer- 
then the plaintiffs tain evidence with regard to an earlier 
as her heirs because ‘Qodent m which these four appellants 
ible estate. If the concerned. 

IS conferred on Eari- The girl, who was the victim of the 
ns of the will is an attack, had been sent by her parents to 
I by the Mabomedan ^ork off a debt by aotiug as a domestio 
I the gift in favour of servant to appellant 1 who was a married 
1 invalid gift and the cosn and before the debt was discharged 
irs of Earimannessa under the arrangement, she ran away 
. this view of the from appellant I’a bouse, as she told her 
ok that the plaintiffs parents when she arrived that appel- 
relief. The result is Isut 1 was bothering her to marry him. 
Is and is dismissed She stayed in her parents’ house for a 

short time and then appellant 1 turned 
agree aocompanied by his friends 

Appeal dimmed. 3. 3 “Dd 4, and loroibly took 

her away back to his house. But she was 

taf Khan, 1939 P C 149 rescued by her father and some of his 
I A 318=4 Luck 305 friends. Subsequently, another attempt 
- was made which was more successful, be- 
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Cunliffe and Henderson, JJ. 

Baikhon Boi-o and oifters— Appellants. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 978 of 1935, Da. 
oided on 19th May 1936 

Evidence Act (1872), S. 54 - Proaecu- 
tion bringing evidence of previoui conduct 
of eimilar character to suggested crime — 
h. 54 IS not infringed- Evidence pointing to 
directly similar conduct is admissible 

In cases ol crime where It Is thought desir- 
able by the prosecution to bring evidence o! 
previous conduct of similar character to the 


oause the four appellants turned up once 
again, dragged the wietobed girl back to 
Budang, appellant I's house, formally 
asked her to say yes" or "no” on the 
question of this marriage, and when she 
refused to aooept Budang, they took her 
away, according to her story, into a patoh 
of jungle and in a very cold-blooded 
manner proceeded to illtreat her by 
means of rape. There was other evidence, 
e. g. the medical evidence which certainly 
showed that she had been interfered 
with. But the complaint against the sum- 
ming up of the learned Judge which, I 
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may say once again this morning, as this 
is the second charge of his with which 
we have been dealing, was a most excel- 
lent one, is that he admitted the evidence 
of first carrying off of the girl ; and then 
it is argued that if it is true that the ap- 
pellant Budang with bis friends came and 
behaved in this way, he certainly ought 
not to have admitted such evidence to the 
jury because it might have prejudiced 
them as it is evidence of Budang's bad 
character and therefore cannot be ad- 
mitted under S. 54, Evidence Act.* The 
answer to this contention seems to me to 
be that in cases of crime where it is 
thought desirable by the prosecution to 
bring evidence of previous conduct of a 
similar character to the suggested crime 
before the jury, the intention of S. 54 is 
inot infringed, because that section as I 
[understand it, refers to specific evidence 
of bad character not confined to acts 
similar to the crime which was being in- 
vestigated which may influence the jury 
on the question of motive which is dealt 
with in the same connexion and such a 
motive, of course, must be the same kind 
of motive that, in all probability actuated 
the mind of the accused or may have ac- 
tuated bis mind in committing the crime 
for which be is being tried. There is no 
doubt that for a long time both in Eng- 
land and in India, and I should imagine 
in all parts of the British Empire where 
our principles of criminal jurisprudence 
are administered, this admission of evi- 
dence pointing to directly similar conduct 
has always been admitted. If it were not 
admitted, it is quite certain that a great 
many criminals would escape justice. In 
these circumstances, we reject these ap- 
peals, as we cannot accept this argument. 
We do not propose to interfere with the 
sentences which were imposed upon the 
appellants for a particularly revolting 
type of offence. 

Henderson, J.— I agree. 

R.M./R.K. Appeals rejected. 

A. I. R. 1936 Calcutta 470 

R, C. Mitter. J. 

Prosanna Kuinari Mazumdar Plain- 
tiff — Petitioner. 

V. 

Tripura Charaii Choudhury and an- 
other — Defendants — Opposite Parties. 

Civil Rule No. 186 of 1936, Decided on 
14th May 1936, from decree of Sub- 
Divisional Munsif, Patiya.D/- 13-11-1935. 


^ Limitation Act (1908). Art. 64— Debt 
due on promiisory note — Settlement of 
account between debtor and creditor — 
Endorsement to the effect that certain 
amount is found due signed on back of pro- 
missory note by debtor - Endorsement 
amounts to account staled— Suit for reco- 
very of amount is governed by Art. 64. 

Where on settlement of an account in respect 
of a debt on a promissory note a certain amount 
is found due on a particular date ou calculation 
of interest at a reduced rate, and an endorse- 
ment to that effect made on the back of the 
promissory note is signed by the debtor, such 
an endorsement amounts to an account stated 
between the parties and a suit for recovery of 
the amount alleged to be due is governed by 
Art. 61. Such a suit is not one based on the 
promissory note and the cause of action for the 
suit arises on the settlement of the accounts as 
shown by the endorsement : 1934 P C 144 and 
147, Rel on. [P 472 C 2] 

Narendra Kumar Das and Durgesh 
Prosad Das — for Petitioner. 

Anil Kumar Das Gupta — for Opposite 
Parties. 

Order.— This Rule has been obtained 
by the plaintiff in a suit to recover a sum 
of money. It has been dismissed by the 
Court of first instance on the ground of 
limitation. The suit was instituted on 
l7th July 1935. The plaintiff’s case in 
the plaint is that the defendant borrowed 
money from him on lltb January 1932 on 
a promissory note executed on the said 
date. In the promissory note there is a 
stipulation to pay interest at the rate of 
3 pies a day. Then the plaint recites that 
on 3rd July 1933 there was a settlement 
of accounts between the plaintiff and the 
defendant, and the dues of the plaintiff 
were calculated at a rate of interest which 
was not the rate of interest provided for 
in the promissory note. The rate of inte- 
rest on which the calculation proceeded 
was at the rate of one anna per month. 
On that date the sum of Rs. 137-8-0 was 
found due from the defendant to the 
plaintiff. Rs. 100 on account of the prln- 
cipal and Rs. '37.8-0 on account of inte- 
rest. Then the plaintiff says in his plaint 
that he is entitled to claim on the basis 
of this settled account and he added inte- 
rest to the sum of Rs. 100 at the rate of 
one anna per month. He dates his cause 
of action to be this settlement of account 
and says expressly in his plaint that the 
cause of action arose on 3rd July 1933, the 
date of this settlement. For the purpose of 
supporting his case he put in the promis- 
sory note because on the back of it the 
following is the endorsement over the 
signature of the defendant : 
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Interest is calculated at the rate of 1*2 pies 
per mouth from the date of the pro-note to 
3rd July, that is for one year five months and 
twenty-two days. Rs. 137-S-O is found due. that 
U Rs 37'8 0 for interest and Rs. 100 being the 
principal. 

Then there is the endorsement over the 
signature of the defendant that the sum 
of Es. 137.8-0 remains due { V* 

This endorsement on the back of the 
promissory note was uot stamped. The 
learned S C. C. Judge proceeded upon 
the basis as if the suit was a suit on the 
promissory note. Then he said that the 
suit was tiled admittedly beyond three 
years from the date of the promissory 
note and the loan, and it would be barred 
unless the endorsement on the back of 
the promissory note could be proved as 
an acknowledgment of liability. He said 
that the endorsement on the back of the 
note is an acknowledgment of liability 
within the meaning of Art. 1-A, Stamp 
Act, andi inasmuch as the said endorse, 
meat has not been stamped with a one 
anna stamp, the endorsement cannot be 
admitted in evidence, by virtue of the 
provisions of S 35, Stamp Act. It is not 
necessary in this case for me to decide 
whether the endorsement on the back of 
the promissory note is an aoknowledg. 
meat within the meaning of Art. 1-A, 
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the case comes within Art. 64, Lim, Act, 
and in the view which I am taking I am 
supported by two recent decisions of the 
Judicial Committee of the Privy Council 
in 38 C W N 813 (l) and the case 
in 38 C W N 961 (2). The first case 
was a case instituted by the plaintiff 
for sums of money said to be due to 
him on account of bis salary. The plain- 
tiff in that case was an assistant of the 
defendant firm. He was employed in 
the year 1913 and at the time of his em- 
ployment his salary was not fixed, but he 
withdrew moneys on bis own account 
from time to time, during the course of 
15 years, when he was in service. At 
the time when be ceased to be in service, 
Mr. Bodrigues, the managing partner of 
the firm, gave him a letter in which the 
accounts were stated, that is to say his 
salary was fixed and calculated and the 
amounts drawn by him from time to time 
taken into account, and it was stated in 
that letter that a certain amount was 
due to the plaintifif. This account was 
given to the plaintiff within three years 
of his suit. As has been pointed out in 
the Utter case I have referred to. Lord 
Wright observed that in this case, namely 
the case in 38 C W N 813 (l), the figures 
were taken from the account books of 


Stamp Act, for in my view the Court 
below in deciding the question of limits, 
tion has proceeded wholly upon a miscon. 
ception of the plaintiff's case as made in 
the plaint. The plaintiff's suit is not based 
•on the promissory note. The plaintiff 
expressly states that his cause of action 
arose upon the settlement account as 
endorsed upon the back of the promissory 
note over the defendants' signature, and 
be dates his cause of action nob from the 
date of the promissory note but from the 
date of the said settlement of account, 
and further states that the settlement 
account as contained on the back of the 
promissory note is his cause of action, 
that is to say he states that be is entitled 
to sue upon an account stated, the said 
account being stated on the back of the 
proQiiesory noto. 

It is therefore necessary to consider 
whether his suit as framed is barred by 
limitation or not. If the endorsement on 
the back of the promissory note brings 
the case within Art. 64, Lim. Act, the 
suit IS clearly within time because the 
auit has been instituted within three 
years of 3rd July 1933. In my judgment 


the firm which contained entries only on 
one side, uamely the debit side, showing 
different amounts drawn by the plaintiff 
on different occasions on his own account, 
but the credit side, namely that where 
his pay was to be included, was left blank 
inasmuch as bis pay was not settled. In 
the course of his judgmeut Lord .Atkin 
pointed out that there were two classes 
of accounts stated. The second class is 
a class where there are on the account 
book itself cross demands between the 
plaintiff and the defendant and the cross 
demands are set off against each other. 
That is what is usually called accounts 
stated and the account so stated itself 
furnishes a cause of action, the set off on 
one item against another is the considera- 
tion to pay by one party to the other 
the balance found on settlement of ac- 
count as due from one to the other. The 
other class of account stated is that 
where there are no cross demands or sot 


1. Siquetia t. Noronha. 1934 P C 144=151 I C 
90=36 C W N 813 (P C). 


2. Bishnu Chand v. Gitdhaci Lai. 1934 
P C 147—150 I C 6=61 I A 273=83 OWN 
961=56 All 376 (P C). 
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offs, At p. 816 of the report, Lord Atkin 
makes the following observation with 
regard to this class of account stated. 
He says this: 

Their Lordships IhiEk that what has been 
forgotten is that there are two forms of account 
stated. An account stated may only take the 
form of a mere acknowledgment of a debt, and 
iix those circumstances, though it is quite true 
it amounts to a promise and the existence of a 
debt may be Inferred, that can be rebutted, and 
it may very well turn out that there la no real 
debt at all, and in those circumstances there 
would be no consideration and no binding 
promise. 

Then he deals with the other form of 
account stated, which I have already 
referred to above. When at the settle- 
ment of account a balance is struck and 
signed by the debtor, and it only takes 
the form of what Lord Atkin calls an 
acknowledgment, it is still an account 
stated, because, as Lord Atkin puts it, it 
amounts to a promise to pay the amount 
found due on the account. It itself 
furnishes a cause of action and the only 
thing is that it would be open to any 
party to lead evidence by showing that 
in fact there was no debt. That is the 
only difference between the first and 
second form where there are cross de- 
mands, and cross demands are set off 
against each other. In the second of the 
Privy Council cases, namely the case in 
38 0 TV N 961 (2), Lord Wright pointed 
out that there can be account stated 
within the meaning of Art. 64, Lim. Act, 
where there are no cross demands bet- 
ween the plaintiff and the defendant in 
the strictest sense of the term. He says 
that where the relationship between the 
parties is that of a creditor and debtor 
and a loan is advanced by the creditor 
to the debtor either in one lump or on 
different occasions and if there is pay- 
ment from time to time by the debtor 
and after certain intervals, the credit 
side and the debit side are SQuared up 
and the amount found due is calculated 
by addition and subtraction and the final 
result is stated and the debtor signs it, 
it would come within the meaning of 
Art. 64, Lim. Act. At p. 967 of the 
report there are the observations which 
are relevant to the present case: 

Indcod, the essence of an account stated is 
not the character of the items on one side or 
the other, but the fact that there are cross 
items of account and that the parties mutnslly 
agree to the sov^iml amounts of each and, by 
treating the itein^ so agreed on the one side as 
discharging the items on the other aide pro 


tanto, go on to agree that the balance only ia 
payable. 

Then there is this passage which ie 
very important: 

Such a transaction is in truth bilateral, and 
creates a new debt and a new cause of action. 
There znutcal promises, the one side agreeing 
to accept the amount of the balance of the debt 
as true (because there must in such cases be at 
least, in the end, a creditor to whom the 
balance is due) and to pay it. the other side 
agreeing the entire debt as at a certain figure* 
and then agreeing that it has been discharged 
to such and such an extent, so that there will 
be a complete satisfaction on the payment of 
the agreed balance. Hence there is mutual 
consideration to support the promise on either 
side and to constitute the new cause of action. 

Eelying upoo these two principles for- 
mulated by these two judgments I do 
bold that the plaintiff bad an indepen- 
dent cause of action accruing in his 
favour on 3rd July 1933. The endorse- 
ment on the back of the promissory note 
must be taken as an account stated bet- 
ween the parties, and as the suit has 
been brought within three years, it is 
within time. 1 therefore overrule the 
decision of the lower Court ou the point 
of limitation. Inasmuch as there has 
nob been any trial on the merits I remand 
the case in order that the other points 
raised by the parties may be gone into. 
The result is that the rule is made abso- 
lute; cost one gold mohur to abide tbo 
ffnal result. 

R.M./e.K. Rule made absolute. 
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Costello and Panckridge, JJ. 

Shamlal Singh — Plaintiff — Appellant. 

V. 

Situ Singh — Defendant — Respondent* 

Appeal No. 93 of 1934, Decided oit 
20th November 1935, in Suit No. 94 of 
1980. 

(a) Hindu Law— Partition — Agreement to 
partition pleaded — Burden of proving altera* 
lion in status lies on defendant. 

Where in a suit foe partition the plaintifi'a 
case is that the plaiutil! and the defendant re* 
mained throughout a joint undivided Hindu 
family, till the date of the suit and the defen- 
dant pleads a previous partition by agreement 
but admits continuity of the joint family so far 
as externals are concerned right up to the date 
of suit, the burden of establishing that the sU- 
tus of parties was altered by the 
agreement, falls on the defendant. [P 474 0 14 

(b) Hindu Law— Partition— Agreement to 

separate must clearly Indicate 

separate and bold what was joint family pro- 

perty till date of agreement in defined ibarer 

as separate owners. 
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There U no doubt that a joint oodlvided 
Hindu familv can cease to be such and mem- 
bers of it can become separate merely by ao 
agreement to that efiect. But any such agree- 
ment must clearly indicate on the face of it an 
intention to separate and to hold the property 
up to that timo In defined shares as separate 
owners. li on the face of it the agreement u 
clear and unambiguous and it manifests the in- 
tentioD of the parties to separate, then nothing 
mote is necessary to bring about an alteration 
of the status of the persons who are the paHies 
to that agreement. (P ^1 

(c)Deod— Conilruclion -Agreement roust 
be conetrued as whole. 

Every agreement must be looked at as a 
whole, and for the purpose of understanding 
and interpreting the terms of any one clause it 
is right and proper that the Court should look 
at the rest of the provisions of the instrument 
and construe theagreement as a whole. 

(P 474 0 2] 

Sudhir Bay and S. C. Mitter — for 
Appellant. 

S. M. Base, B. C. Gkose and S. P.Chou- 
dhury—foi Respondent. 

Costello, J. — Id the suit oat of wbioh 
this appeal arises the plaintiff, who is 
now the appellant before us, was seeking 
partition of certain properties which were 
family properties belonging to the plain, 
tiff's father, Ramgopal Singh and after 
bis death, to the plaintiff and his two 
brothers. The defendant is the half 
brother of the plaintiff and the plaintiff's 
case was that be and the defendant Him 
Singh together with another brother Eis. 
sen Singh formed a joint undivided Hindu 
family, Kissen Singh was the full brother 
of Hiru Singh those two being the sous of 
the second wife of Ramgopal. Ramgopal 
died on 11th June 1928, and Kissen Singh 
on 11th November 1928. The only point 
which was argued in the suit is the ques. 
tion whether or not the three brothers. 
Sham Singh. Him Singh and Kissen 
Singh, formed a joint undivided Hindu 
Jimily at the time of the death of Kissen 

^0 ®»y> on llfcb November 
19^8. The plaintiff’s father, Ramgopal 
had five brothers and in the year 1926 a 
suit was brought by the sons of one of 
these brothers against Ramgopal and his 
three sons for partition of what was aU 
leged to be the family property. In that 
suit Kissen Singh was represented by a 
guardian.ad-litem as he was under age. 
That suit was still pending at the time 
when Ramgopal died on 11th June 1928 
On 3rd September 1928, there was a con’ 
Bent decree made in that suit and that 
consent decree embodied certain terms of 


settlement which had been arrived at 
between the parties to the suit of 1926. 
The case in the Court below and in this 
Court really falls to be determined by 
reference to the terms of settlement em- 
bodied in the consent decree of 3rd Sep- 
tember 1928, and the matter wliiob we 
have to decide is confined to a very small 
compass, by reason of the fact that it has 
been conceded on behalf of the defendant- 
respondent in this appeal that the family 
of Ramgopal including of course the plain- 
tiff and the defendant and Kissen Singh 
did constitute a joint, undivided Hindu 
family up to the time wheu the consent 
decree was made on 3rd September 1928, 
and it has further beeu conceded on be- 
half of the defendant that no alteration 
was made after the passing of the consent 
decree as regards the manner and method 
of living of the family of Sham Singh, 
Hiru Singh and Kissen Singh up to the 
time of the death of the latter ou 11th 
November 1928 or. indeed, as between 
Sham Singh and Hiru Singh upto the 
time when the present suit was instituted 
on lltb January 1930. 

The plaintiff's case, therefore, as argued 
before us is a simple oue, for be says that 
the family of Ramgopal was and remained 
throughout a joint undivided Hindu 
family. In those oiroumstanoes the plain, 
tiff upon a partition as between himself 
and Hiru Singh is entitled to oue-half of 
the joint family properties. It was ad- 
mitted in the Court below and it has been 
categorically admitted before us that if 
the plaintiff and the defendant do consti- 
tute a joint Hindu family then the posi- 
tion is that each of the brothers Sham 
Singh and Hiru Singh is entitled to one- 
half of the family properties. If ou the 
other hand, by reason of any event which 
has happened, Shamlal and Hiru Singh 
ceased to be a joint Hindu family and be- 
came separate in estate, then the plain, 
tiff would only be entitled to one-third 
of the family property and the defendant 
Hiru Singh, as the full brother of the de- 
ceased Kissen Singh, as such, his heir, 
would be entitled to two-thirds of the 
family property. There is therefore no 
dispute whatever as to the effect of the 
decision of the Court oonoerniug the 
question whether this family was joint or 
was not joint at the time wheu this suit 
was brought. 

By reason of the admissions on the 
questions of fact which I have already 
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indicated, all we are concerned with is to 
consider and give our opinion as to what 
was the effect of the terms of settlement 
arrived at between the parties in the 
1926 suit and embodied in the consent 
decree of 3rd September 1928. The only 
clauses in the terms of settlement which 
are material for our present purpose are 
Cls. 26 and 32. The rest of the provisions 
•of the terms of settlement have only been 
referred to in an endeavour on the part 
of the appellant and the respondent be- 
fore us to bring some light to bear upon 
the real meaning of Cl. 26. Having re- 
gard to the admissions which were made 
on behalf of the defendant-respondent 
concerning the continuity, so far as exter- 
nals are concerned, of the joint undivided 
Hindu family with which we are con- 
cerned, the burden of establishing that 
the status of the parties was altered by 
the terms of the consent decree of 3rd 
September 1930, falls on the defendant- 
respondent and he has to satisfy us, on 
the provisions of Cl. 26, that there was 
manifested on the part of the sons of 
Bamgopal a definite, clear and unequivo- 
cal intention to change their status and 
to bring about what is frequently called 
a disruption of the joint undivided Hindu 
family which upto that time, they un- 
doubtedly were. Cl. 26 reads as follows: 
“The sons of Eamgopal Singh are entitled 
to the following properties and income 
thereof will be divided by them equally." 
Then follows a list or catalogue of various 
properties. In Cl. 27 it is stated: “The 
defendant. Sham Singh, alone is entitled 
to the following properties ” There was 
mention of one bigba of land with garden 
and pucca building near Darjipar’s Lane, 
Gowari Krishnanagore. 

It is argued on behalf of the defendant 
that the fact that Cl. 26 states that the 
income of the properties therein men- 
tioned will be divided among the sons of 
Eamgopal Singh indicates that it was the 
intention of these three brothers thence- 
forward to cease to be an undivided 
family and to divide up the properties 
mentioned in Cl. 26 into three equal 
shares and to enjoy those properties in 
severalty. The appellant prays in aid the 
provisions of Cl. 27 as providing an anti- 
thesis as regards the properties therein 
mentioned and thus emphasizing and rein- 
forcing the jointness indicated by Cl. 26. 
So on the one hand we have it argued on 
behalf of the defendant. respondent that 


Cl. 26 indicates an equivocal intention of 
breaking up of the undivided Hindu 
family on behalf of the plaintiff appellant, 
it having been argued that reading Cl. 26 
in conjunction with Cl. 27 shows that it 
was intended that the three brothers 
would still remain joint though they were 
to enjoy the income in separate shares. 

There has been a great deal of contro. 
versy touching the law which is applic- 
able in a matter of this kind and a great 
many authorities have been cited before 
us particularly on behalf of the plaintiff- 
appellant. In my opinion no difiiouity 
whatever arises as regards the law applic- 
able to this case. There is no doubt that 
a joint undivided Hindu family can cease 
to be such and members of it can become 
separate merely by an agreement to that 
effect. But any such agreement must 
clearly indicate on tbe face of it an in- 
tention to separate and to bold tbe pro- 
petty which was joint family property up 
to that time in defined shares as separate 
owners. If on tbe face of it the agree, 
ment is clear and unambiguous and it 
manifests tbe intention of the parties to 
separate, then nothing more is necessary 
to bring about an alteration of tbe status 
of the persons who are tbe parties to that 
agreement. The defendant-re8pondeut| 
in these proceedings would havens accept 
his contention that the language of Cl. 26 
is such as to manifest a definite intention 
on the part of tbe sons of Eamgopal Singh 
to cease to be joint and thenceforward to 
become separate, and in support of that 
contention we have been referred to the 
provisions of Cl. 32 of the terms of settle- 
ment. 

Mr. S. M. Bose has urged that an 
agreement of this character like every 
other agreement must be looked at as a 
whole, and for the purpose of understand- 
ing and interpreting tbe terms of any one 
clause it is right and proper that we 
should look at the rest of the provisions 
of the instrument and construe the agree- 
ment as a whole. No exception can be 
taken to that statement as a proposition 
of law. Mr. Bose has argued on behalf 
of the defendant.respondent that the 
scheme set up by tbe terms of settlem^t 
was broadly speaking of this nature. By 
Cls. 2 and 3 it was agreed that the sons 
of Hargopal Siugb who were tbe opposite 
parties in tbe suit of 1926 should 
up certain properties mentioned in Cl. 2 
and they should become separate and 
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cease to form a joint undivided Hindu 
family, and a similar provision as regards 
the sons of Ramgopal is contained in 
Cl. 26. Then following upon that broad 
dillerentiation between the sons of Har- 
gopal on the one hand and the sons of 
Ramgopal on the other, there was a 
general provision in Cl. 32, which was 
applicable to both sides. Accordingly, 
says Ur. Bose, wo 6nd that there is a 
provision in Cl. 32 for the destination of 
the title deeds of the lands which would 
be allocated to each party in severalty 
and there are provisions relating to the 
custody of the title deeds, in case some of 
the properties would remain joint. 

Mr. Bose then goes on to say that the 
word ‘joint’ as used in 01. 32 had no 
reference to the estate of a Mitakshara 
undivided Hindu family, but merely bad 
reference to a state of things which would 
exist if for the purposes of their own or 
for mutual convenience, any member of 
either branch of those families chose to 
enjoy the properties allotted to them, 
jointly in fact if not jointly in law. This 
interpretation is indicated, says Mr. Bose, 
by the last sentence of 01. 32 which says t 

1( such oldest member sells bis share in the 
snid property to which the said title deeds will 
relate be will make over the title deeds to the 
oldest ol the remaining joiut members. 

Mr. Bose says that that cannot have 
any application to a condition of jointness 
under the Mitakshara Law, because no 
member of a Mitakshara joint family can 
sell his share in law, and therefore it oan 
only have application to a situation where 
there was jointness in fact. Therefore 
says Ur. Boso, Cl. 32, so far as it indicates 
anything at all for our present purpose, 
certainly sheds light on the meaning of 
Cl. 26, and indicates that it was the in- 
tention of the sons of Ramgopal to cease 
to be joint in legal sense, even though 
they might for their own purposes decide 
to remain joint in fact. We have however 
come to the conclusion that the provi- 
sions of Cl. 26 are not such as lo enable 
j eay fcbat there is a clear, unequivocal 
and definite manifestation of intention on 
the part of the sons of Ramgopal to put 
au end to the condition of joinlnesa in 
law which admittedly existed up to 3rd 
September 1923, the date on which the 
agreement was presented. We are mote 
over of opinion that the provisions con- 
tamed in Cl. 32 are not sufficiently explicit 
and unambiguous, or not so free from 


ambiguity as to enable us to say that they 
were of any material assistance to the 
Court in construing Cl. 26. In these 
circumstances, it being admitted by the 
defendant- respondent that the whole of 
this case rests upon the contention that 
the plaintiff and bis brothers ceased to be 
joint by reason of the terms of Cl. 26, we 
must come to the conclusion that this 
appeal should be allowed. We are unable, 
w’itb all respect to the learned Judge, to 
accept the view which be took that there 
was a sufficient indication that these 
parties by agreement had changed their 
status from that of a joint undivided 
Hindu family to that of individuals hold- 
iug family properties in severalty. 

The appeal is allowed with costs, and 
the decision of the Court below will be 
varied in the manner following, namely 
that part of it which declares that there 
will be a decree for partition by metes 
and bounds of the immoveable properties, 
i. e.. the properties referred to in para. 26 
of the terms of settlement will stand, but 
in place of the declaration of the share 
of the defendant as two-thirds and of the 
plaintiff one-third, there will be a decla- 
ration by this Court that the share of the 
defendant is one-half and that of the 
plaintiff oue-balf. There will be a decla- 
ration that the share of the defendant in 
those properties is one-half and of the 
plaintiff one-half and also in the property 
mentioned in CL 17 of the plaint which 
will be included in the partition. It is 
further declared as stated in the judgment 
of the learned Judge at p. 167 of the 
paper book that there will be an enquiry 
as to the moveable property of the family 
which was not included in the consent 
decree and that there will bo an enquiry 
as lo tbe rents and profits realised by 
the defendant up to the time of tbe 
decree of this suit. Tbe enquiry should 
apply to all other properties of the family. 
The costs of the enquiry will abide the 
result of it. We think that it will be 
reasonable and fair to say that the plain- 
tiff will get one day’s costs of tbe suit 
from the defendant and the costs for three 
days of the trial will come out of the 
estate. The plaintiff will be entitled to 
get costs of this appeal from the defen- 
dant. 

P&nokrid^e, J. I agree. It is common 
ground that the sons of Ramgopal Singh 
continued to be members of a joint Mitak- 
shara family upto 3rd September 1928. 
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Accordingly ib -was for the defendant to 
satisfy the Court that that state of things 
was pub an end to by the terms of settle- 
ment pub in on that day. We have had 
the advantage of exhaustive argument on 
the subject of the proper construction of 
those terms and, in my opinion, the 
highest, at which the defendant's case 
can be put, is that the terms are ambigu- 
ous. That being so, ib is permissible to 
scrutinise the conduct of the parties to 
see if such conduct throws any light upon 
the true character of the agreement at 
which they arrived. It is admitted that 
after the consent decree, the three sons 
continued to live exactly in the same 
fashion as they had done prior to the 
decree when tbey were admittedly mem- 
bers of a joint Mitakshara Hindu family. 
It is pointed out that Kissen Singh only 
survived for 2^ months after the making 
of the decree. Having regard to this, and 
having regard to the fact that be was a 
minor, it would nob be reasonable to 
expect any conduct on bis part which 
would support the defendant's contention. 
That is true. But ib must nob be for- 
gotten that the defendant himself did not 
alter bis way of life for a considerable 
period after the consent decree. It is no 
one's case that the arrangement was that 
Kissen Singh should leave the joint family 
and that his half brother and full brother 
should continue as joint members of it. 
In these circumstances it appears to me 
that the behaviour of Hiru Singh upto 
the date of the initiation of this suit is a 
matter which must be taken into consi- 
deration and that it is inconsistent with 
the case of separation in September 1928. 

With regard to Cl. 32 of the terms of 
settlement, upon which considerable reli- 
ance has been placed by the learned 
counsel for the respondent, the position 
appears to me to be as follows : The 
clause contemplates two classes of pro- 
perty, firstly, property which under the 
terms of settlement is to be physically 
partitioned as soon as possible, and 
secondly, the property which although it 
has ceased to be part of a joint Mitakshara 
estate, is, none the less to be possessed 
by the owners as tenants-in. common. 
Among tbe properties which by the con- 
sent decree are allotted to the sons of 
Hargopal there are properties which 
answer to each of these descriptions. I 
know of no canon of construction, nor do 
J find anything in the terms of settlement, 


which compels me to hold that all tbe 
properties covered by the terms of settle- 
ment must fall into one or other of the 
two clauses which I have mentioned. In 
my opinion, Cl. 32 is not inconsistent 
with an intention on the part of the sons 
of Bamgopal that they should remain 
joint as Mitakshara owners of the pro- 
perties allotted to them by the terms of 
tbe settlement. 

I have no more to say on the merits of 
the suit. But there is one aspect of tbe 
matter upon which I desire to make some 
observations. This appeal furnishes an 
example of what frequently happens on 
tbe Original Side of this Court, namely of 
terms of settlement being put in which 
are so carelessly and so ambiguously 
drafted that in fact tbey settle uothing, 
but merely give rise to fresh disputes aud 
further expense. I have little doubt that 
if tbe terms of settlement had been pro- 
perly and regularly submitted to learned 
counsel on both sides for settlement by 
them jointly, the result would have been 
a document which would have expressed 
tbe intention of tbe sons of Bamgopal and 
Hargopal beyond. all possible doubt. Tbe 
very phraseology which was employed m 
the terms of settlement and tbe mistakes 
in grammar contained in it, indicate that 
attention was not bestowed on that docu- 
ment. I have no more to add except to 
say that I agree with my lord in the 
decree and tbe order passed. 

V.B./b.K. Appeal allowed. 
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McNair, J. 

SurpiU Sing and others — Plaiutifis. 

V. 

Maharaj Bahadur Stn^— Defendant. 
Suit No. 1533 of 1935, Decided on 15tb 
ovember 1935. 

Civil p. c. (1908), O. 37, Rr. 2 and 3-Sui» 
1 promi«»ory nole — Jewellery pled**® •» 
curity fer loan— Leave under O. 2, R. 2 
terve righU a« pledgee* *oughl by pi**"' 
Defence re-payment— Leave to defend 
it allowed on furnishing *ecurity for co*ti. 
In a suit on a promissory note the pla>o”“ 
[erred to the pledges in respect of the jewel- 
ry for payment of money due in respect or 
e promissory note but asked leave under 
2, R. 2 to reserve his right as such pledgee, 
le defendant applied for leave to defend on 
a ground that since the execution of the 
omissory note various amounts had been paid 

satisfaction and that upon 
,ing taken it would be found that the amount 

aimed was in excess of tbe amount due . 
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Held ; that leave to defend be granted on 
the defendant giving securities for c/sU on^ : 
Abr„j V. Crux. (1870) 5 C P 37 and 1928 Col 
123, Pisfins. LP 477 O ij 

N. 0. Chatterjee and 5. B. Bachuat— 
for Plaintiffs. 

S. R. Das G«p/a— for Defendant. 

Order. — In this suit the defendant 
applies for leave to defend. The suit 
was filed on 12th August of this year 
under 0. 37. Civil P. C. The plaintiffs 
claim is based on two promissory notes 
dated respectively 24th August 1934 and 
27th August 1934, and the amount due 
on those two notes is said to be nearly 
Rs. 3,15,000. In para. 3 of their plaint 
the plaintiffs further state that they are 
pledgees in respect of certain articles of 
jewellery for payment of the money due 
in respect of the said notes and they ask 
for leave under O. 2, K. 2, Civil P. C., to 
reserve their rights as such pledgees. It 
is not denied that these two promissory 
notes were eseouted on the cancellation 
of the two promissory notes which had 
been made in 1931. There is no doubt 
that jewellery was pledged sometime in 
1931 with the father of the plaintiffs, 
and it also appears quite clear that that 
jewellery was given as security for the 
loan for which the promissory notes were 
also executed. On behalf of the plaintiffs 
Mr. Chatterjee has referred to the case 
in 5 C P 37 (l) and contends that the 
defence which the defendant now seeks 
to put forward attempts to alter or limit 
bis liability as it appears on the face of 
the promissory notes, namely to pay the 
amount there shown on demand. He 
also refers to the judgment of this Court 
in 32 C W N 125 (2) where the Court 
decided, that where a triable issue was 
not of fact but one of law only which was 
decided against the defendant it was 
justified in passing summary judgment.” 
In my opinion, this case is distinguishable 
from the case in 5 C P 87 (l) inasmuch 
as this 18 not merely a simple suit on 
promissory notes, but it does definitely 
refer to the pledges which have been 
made and the plaintiff asks for leave to 
reserve his rights with regard to the 
jewellery which has been pledged. 

The defendant also states that since 
the exeoation of the promissory notes 

1. Abrsy y. Orax, (1870) SOP 87=39 L J 0 P 

9=21 L T 877. ^ u r 

2. Sbjam Sunder Ohakravarti v, Titiashar 
Paper UllU Co., Ltd.. 1928 Oal 128=106 
I C 848=82 OWN 135. 


various sums of money have been paid in| 
satisfaction of the amount due and that 
upon a proper account being taken it will 
be found that the amount claimed is in, 
excess of the amount due. No particu- 
lars have been given, but there is a defi- 
nite allegation in the petition which has 
been verified by the defendant himself. 
For the defendant an offer has been made 
to give any security for costs which the 
Court may direct. There is no question, 
it is contended, of giving security for the 
amount of the claim because that is 
secured already by the jewellery. The 
defendant states that the jewellery is 
worth over 6 lakhs, and there is no defi- 
nite traverse of that statement. On giving 
security for Bs. 600 within ten days the 
defendant will have leave to defend, and 
will file bis written statement within a 
week thereafter, and the costs of this 
application will bo costs in the cause. In 
default of security being furnished within 
the time allowed this application will 
stand dismissed with costs. 

v.B./r.k. Leave granted. 
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Jack, J. 

Burmah ShellOil Storage and Distribn^ 
ting Co. of India, Ltd. — Petitioner. 

V. 

Sudhansn Bht^an Chatterjee — Opposite 
Party. 

Criminal Bevn. No. 101 of 1936, De- 
cided on 10th March 1936. 

Calcutta Municipal Act (3 of 1923 as ex‘ 
tended to Howrah), S$. 175 and 492— Com- 
pany carrying on trade in Shell Oil receiv- 
ing oil from various place* and storing it at 
Howrah — Oil distributed to customers from 
Howrah ^ Headquarters of company at 
Calcutta — Transactions negotiated there and 
profits collected there — Company carries on 
trade both in Howrah and Calcutta within 
meaning of S. 175 — They are liable to take 
license in each Municipality. 

The word in S. 175 is used in its 

ordinary sense, and means exchange of goods 
for money or goods for goods with the object of 
making profits. The words in S. 176 should be 
taken in their ordinary moaning instead of put- 
ting an unusual conetruction on them in ac- 
cordance with a special meaning given to the 
word •• trade'* In reference to income-tax 
charges on firms having international business. 

CP 479 C 2; P 480 0 2) 

Where a company carrying on trade in Shell 
Oil receives oil from various places and stores 
It in their godown at Howrah and distributes it 
to their cuatomers from Howrah, the transac- 
tions being negotiated at Calcutta, they must 
^ said to be carrying on their trade both in 
Howrah and Calcutta within the meaning of 
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S. 175. although their headquarters are at 
Calcutta and delivery orders are sent from and 
the prohts are collected at Calcutta. The 
trade of the company being carried on partly 
in one and partly in another Municipality they 
are liable to take a separate license in each 
Municipality and on failure to do so they are 
liable under S. 49-2 : Sully v. AttorwyGeneral, 
(1S60) 29 L J Ex 464 ; Grainger & Son v. 
Triiftain Lau! Gcugh, (1896) AC S25aad 1928 
Cal 531, Distinj. [P 479 C 1,2] 

-V. K. Basu, Jitendra Nath Roy and 
Sudkansn Sekhor Ear — for Petitioners. 

Santosh Kumar Bose and Debabrata 
llukherjee — for Opposite Party. 

Order. — This rale was issued on the 
District Magistrate of Howrah and the 
opposite patty to show cause why the 
conviction of the petitioners, namely the 
Burmah Shell Oil Storage and Distribut. 
ing Co. of India, Ltd. under S. 492, 
Calcutta Municipal Act (Act 3 of 1923 as 
extended to Howrah), aud the order sen- 
tencing the company to pay a fine of 
Bs. 37o, should nob be set aside on the 
ground that the learned Judge was wrong 
in holding that the petitioners carried on 
trade at Howrah because goods were 
delivered from their storage godown at 
Howrah. The complaint was made by 
the License Inspector of the Howrah 
Municipality to the effect that the ac- 
cused company was carrying on trade in 
engine oil, lubricating oil and other kinds 
of oil at 97/1, Foreshore Road, Howrah, 
for which they were required to take out 
a license under S. 175, Municipal Act, for 
such purpose. They were assessed by 
the Howrah Municipality as liable to pay 
an annual fee of Rs. 250 in terms of 
Sch. 6 of the Act. A demand notice was 
sent to the company but they failed to take 
out a license. They ate, therefore, liable 
under S. 492, Municipal Act. 

The defence of the company is that 
they do not carry on trade in Howrah 
and hence they are not bound to take out 
any license. The only question for deci- 
sion is whether the company was actually 
carrying on trade in Howrah so as to be 
liable to take out a license. S. 175 is as 
follows : 

Every persoa who exercises or carries on in 
Calcutta, either by himself or by an agent or 
representative, any of the professions, trade or 
callings indicated in Sch- 6, shall annually 
take out a license and pay from the saine such 
fee as is mentioned in that behalf in the said 
schedule- ^ 

According to the terms of the schedule 
any company or association whose paid- 
up capHsl is equivalent to 20 lacs of 
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rupees or upwards eserciaiug any trade 
must take out a license. In tbe absence 
of evidence to the contrary we must take 
it that the word " trade” is used in its 
ordinary sense in the section, that is to 
say exchange of goods for money or goods 
for goods with the object of making a 
profit. It is admitted that the company 
has a capital of not less than 20 lacs and 
that they receive oil from various places, 
and store it in their Howrah premises 
and distribute it to their customers from 
there, tbe transactions being negotiated 
in Calcutta. Undoubtedly, in the ordi- 
nary sense of tbe term, they must be said 
to be carrying on their trade both in 
Howrah and in Calcutta aud although their 
Headquarters are in Calcutta and although 
it is in Calcutta that the business is ar- 
ranged the evidence being that deliveries 
are made from Howrah on delivery orders 
which are sent from the Calcutta office. 
But as all the business arrangements are 
made in Calcutta it is urged that it 
should be held that they were exercising 
their trade in Calcutta only. In support 
of this, reference is made to some English 
cases, in particular to tbe case in (i860) 
29 L J Ex 464 (1). In this case, Cock> 
burn, C. J., states: 

It is periectlv true that where a merchant is 
established the details o( his trade must neces- 
sarily extend over various places. He buys in 
one country and sells in another ; but he has 
one given place of business in which he may be 
said to trade, and where his profits always come 
home to him. He carries on his trade where 
be is established as in his principal place of 
business. That I take to be the place where he 
exercises bis trade, within the true meansng 
of the expression exercising trade In this Act of 
Parliament. 

In that case, a firm of merchants had 


their principal establishment at New York 
and had also branch establishments in Eng- 
land and other countries, carrying on the 
business of buying goods in America, Eng- 
land and other European counbriesand sel- 
ling them at a profit in New York. In that 
case the defendant was a partner resident 
in England in charge of the branch estab- 
lisbment there. It was held that the firm 
was not liable to be assessed to incoBie- 
tax in respect of the profits earned by 
the firm from the purchase of goods »Q 
England as it was considered that the 
firm did not exercise trade in that coun- 
try within t he meaning of the Income-tax 

i, Sally V. AttorneyG^^ral, (I?®®) ^9 L J 
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Acts, but in America ^vbere the profits 
were received and the principal place o( 
business was situated. In arguing the 
case counsel urged that income-tax is a 
tax on profits and is not a tax on the 
carrying on of a trade or on exporting 
goods, that if no profits are derived no 
tax is due. It is only if the same thing 
applies in the case of taking out a muni, 
cipal license that we can apply the dictum 
from this income-tax case. The question 
is whether the taking out a license is 
meant to be a tax on the profits made by 
the firm or whether it is intended to 
control the carrying on of a trade. I 
think that in the absence of any autho- 
rity to the contrary (and there appears 
to be no ruling directly in point) the 
words of the section must he taken as 
they stand and, if (as appears to be the 
case) the company was carrying on trade 
in Howrah, whether they were collecting 
tbeir profits in Howrah or not, and though 
negotiating the transactions elsewhere, it 
should be held that they were liable to 
take out a license. The other cases refer- 
red to on behalf of the petitioners are also 
income-tax oases. One of these oases is 
(1896) A 0 325 (2). In that oase it was 
held that : 

The place nbece the chatraots were made was 
the essence In deciding whether the trade was 
being carried on there or not. 


In that oase it was held that a foreig 
merchant, who canvasses through agenl 
in the United Kingdom for orders for tb 
sale ot his merchandise to onstomers i 
the United Kingdom, does not exercise 
trade in the United Kingdom within tb 
meaning of the Income-tax Acts, so Ion 
as all contracts for the sale and all deli 
veries of the merchandise to oustomei 
are made in a foreign country. This cas 
18 distmgnishable inasmuch as there no 
only all contracts for sale were made out 
side the United Kingdom but all deliverie 
o customers were made in foreign conn 
tries. In the present case, although th 
contracts were made outside Howrah de 

onstomers withi: 
Howrah. The only case referred to whiol 

/o\ , income-tax case is 48 0 L J 5 

(3). where it was held that a htm whicl 
had Its place of hnsmess i n Oaloutta bu 
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supplies goods to the Howrah Munici- 
pality without having any place of busi- 
ness in Howrah cannot be said to exer- 
cise a trade or carry on business in How- 
rah and as such no trade license need be 


taken from the Howrah Municipality. 
That case is, of courso, distinguishable as 
there was no place of business of the com- 
pany in Howrah. A firm does not, of 
coarse, necessarily carry on business at 
the places to which it sends goods sold or 
where its customers reside. 

On the other hand, it is pointed out 
that in the present case storage was an 
essential part of the business of the com- 
pany, their business being to store oil at 
convenient centres for supply to the 
public. Taking the word “trade ’ in its, 
ordinary meaning I thiuk that it canj 
hardly be said that the company does nob^ 
carry on trade in Howrah merely because' 
the contracts for sale of tbeir goods are 
made in Calcutta. It is suggested for the 
petitioners that the storage and delivery 
of the goods in Howrah are merely auxi- 
liary to their business in Calcutta in the 
sense referred to in Soh. 6, S. 5 of the 
Act which provides that separate licenses 
shall nob be required in respect of any 
business carried on in adjacent promises 
which form one place of business or in 
any yards, godowus or factories which are 
auxiliary to any place of business. This 
appears to indicate that even where the 
trade is carried on at different premises 
within one municipality more than one 
hcerises will nob be required within that 
municipality. But it is different where 
the trade of a company is carried on 
partly in one and partly iti another muni- 
cipaliby. In that case it would appear 
that separate licenses will be required in 
each municipality. In this case, no claim 
on behalf of the company is pressed on 
the ground of hardship. 


uecausc 

some part of the trade of the company is 

carried on within the municipality It i« 

not suggested that the tax is levied be' 

cause the municipality has to make soe 

oial arrangements for big business, and it 

seems probable that the tax merely 

means that the municipality ia taking- 

advantage of their position to levy a tax 

on a big company. Even so the income 

tax oases where the tax is levied on pro' 

fits are not quite analogous and I think 

in should be taken 

m their ordinary meaning instead of put- 
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'ting an unusual construction on them in 
accordance with a special meaning given 
to the word “trade” in reference to In- 
come-tas charges on firms having inter- 
inational business. The rule is accordingly 
^discharged. 

R M./r.k. Buie discharged. 
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D. N. Mitter and Patterson, JJ. 

Cotnviissioner of Wak/s, Bengal — Peti- 
tioner. 


V. 

2Jakmiida Bibi and others — Opposite 
Parties. 

Appeals Nos. 36 of 1933. 239 of 1935, 
and 25 and 26 of 1936, Decided on 23rd 
April 1936, from original decrees. 

Bengal Wakf Act (13 of 1934). S. 70 (4)— 
“Suit or proceeding" in St. 69 and 70 doet 
not include appeal. 

Words "suit or proceeding" in Ss. 69 and 70 
of the Act do not include appeal. Where, there- 
fore the High Court had made prior to pro- 
mulgation of this Act orders of consent of par- 
ties for the appointment of a receiver in appeal, 
the Commissioner of W’akfs. Bengal, cannot 
.apply to the High Court under S. 70 (4) of the 
Act for vacating the orders; 29 Cal 415 and 1925 
Bom 241. Fo/f.; 19X4 Col 614 and 62 Oal 1132, 
Not Foil. [P 480 0 2] 

S. 11. Suhraicardy and Abul Hussain 
— for Petitioner. 

D. P. Chatterji and Ranjit K. Saner jee 
— for Receiver. 

Charu Chunder Biswas, Narendra Nath 
Mitter, 1. P. Mukherjee, Ehetra Mohan 
Chatter jee,KhitisChandra Chakarararli, 
Provash Chandra Basu and Rakhal 
Chandra Dull— lot Opposite Parties. 


D. N. Mitter, J.— This is an application 
by the Commissioner of Wakfs, Bengal, 
who has been appointed under the Ben- 
gal WaUf Act (Bengal Act 13 of 1934). 
The application purports to be under 
S. 70 (4) of the said Act. It appears that 
two appeals are pending in this Court in 
which the question in controversy is as 
to the accuracy of the findings of the Sub- 
ordinate Judge with regard to certain 
properties being wakf properties. ^ In 
these two appeals by consent a receiver 
was appointed during the pendency of 
these two appeals. The application for 
appointment of a receiver was made on 
the 2nd March this year, a day after the 
Act in question came into force. The 
present application is for vacating the 
orders made by this Court on consent in 


those two appeals for the appointment of 
a receiver. By that order Mr. P. N. 
Tagore was appointed a receiver of rents, 
issues and profits of all the properties 
comprised in the Estate found to be the 
Wakf Estate of Prince Kamar Kader 
Mirza Bahadur excepting as regards pre. 
mises No. 4, Kailassarak Road and certain 
other properties, the details of which it 
is not necessary to enter into. It appears 
that the application, as has already been 
stated, is one under S. 70 (4) of the Act. 
The questions which have to be considered 
with reference to the maintainability of 
this application really turn on the con- 
struction of the two sections of the Ben. 
gal Wakf .Act, namely Sa. 69 and 70. 
S 69 is in these terms: 

“No suit or proceeding by or against a 
Mutwalli as such in any Court shall be 
compromised without the sanction of the 
trying Court.” S. 70 (1) enacts that no- 
tice must be given to the Commissioner 
of Wakfs in every suit or proceeding 
excepting certain suits for rent, etc., at 
the cost of the party instituting such pro. 
ceedings, S. 70, Cl. (4) enacts that in the 
absence of a notice under sub-s. (l) any 
decree or order passed in the suit or pro- 
ceedings would be void if the Commis- 
sioner applies to the Court within one 
month of his knowledege. It is contended 
that the words “sPit or proceedings” 
would include an “appeal” and as the pro- 
ceedings for the appointment of the re- 
ceiver were initiated in the appeal, it 
must be regarded as a suit or proceedings, 
within the meaning of S. 69 or S. 70. We 
are unable to accede to this contention.! 
The words ‘suit or proceeding’ must be| 
regarded in its ordinary sense and cannot| 
bo held to include ‘appeal.’ A reference' 
to Ss. 11 and 16, Civil P. C., 1908. would 
show that a suit does not include au ap- 
peal. With refereuce to res judicata (S. 13 of 
1882) it has been hold that a suit does not 
include an appeal, see 23 Cal 415 (l). See 
also 49 Bom 442 (2). at p. 449. Our atten- 
tion has been drawn by Mr. Subrawardy 
to a decision of this Court to which I was 
a party, and the language used there is 
to the effect that an appeal is really a con- 
tinoation of the suit. Something of that 
kind is also said in the decision of the 


1. Bbaraselal Ohoudhuty v. Sartchandra, 

(1096) 28 OaUlS. , ., .... 

2. Ama«angjl Dungarjl v. Djpsiugji 

1925 Bom 241=07 I 0 583=49 Bom 442-27 

Bom L B 815. 



t936 

case in 19 C W N 859 (3). Tha decision 
to which I was a part 7 is reported in aa 
OWN 951 (4). 

It is a decision of Faizunnessa Bibt v. 
Gkolam Bahbani (4). The state of facts 
in those oases are entirely different and 
tbosd oases are no authority for the 
position that the word suit’ must be 
taken to include an appeal. Besides, u 
one looks to the policy underlying the 
provisions of Ss. 69 and 70 there can be 
no doubt that the legislature intended 
that the Commiesioner of Wakfs can 
tervene where the suit or proceeding 
initiated is pending at the time when the 
provision of the Act regarding Commissio. 
ner of Wakfs came into force. Besides, it 
will be noticed under S. 83 (a) and (b) there 
are certain saving clauses. In our opinion 
Ss, 83 (a) and 83 (b) furnish a complete 
answer to the contention of the applicant. 
The suit was instituted long before the 
promulgation of the Act of 1936, and any 
right or rights, which were acquired at 
the time of the institution of the suit or 
even after the passing of the decree which 
was long before the promulgation of the 
Act in 1936, cannot be affected by the 
provisions of the latter Act. It was open 
to the parties before the promulgation of 
the Act to settle their dispute in a suit 
by or against a blutwalli without reference 
to the officer who had not come into es- 
istence then. That right cannot be said 
to have been taken away by anything 
which was done without any reference to 
cr notice to the officer appointed long 
after. We are of opinion that Ss. 83 (a) 
and 63 (b) are intended to cover a case of 
this kind. The word *Buit’ or 'proceed- 
ing' in S. 70 (1) have the same meaning 
:aa the said words in S. 69. 
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Nasim Ali and Edglet, JJ. 

^HCLfidc^ I/Cil ChckfdvciTty and cth$TS 
Pro forma defendants — Appellants. 

Y. 

Narayan Chandra Bhattacharji 
Plaintiff and Respondents. 

Appeal No. 110 of 1934, Decided on 
13th May 1936. from appellate decree of 
Sub. Judge, Second ('ourt (Special Judge), 
24 Parganas, D/- l8tb September 1'J33. 

Bengal Tenancy Act (8 of 1885), S«. 108, 
5Q (2>-^Sait under S 106, by occupancy 
raiyat claiming certain jama» to be Maurathi 
Mokarari for correction of Record of Rights 
—Plaintiff entitled to presumption under 
S. SO (2)— Defendant landlords relying on 
collection papers, in rebutting presump* 
lion Absence of entries relating to jamas, 
in collection papers is evidence in case — 
Court excluding from consideration collec* 
lion papers commits error of law. 

Where iu a suit under 8. 106 by a person 
recorded as au occupancy raiyat. In respect of 
certain jamas, claiming them to be Maurashl 
Mokarari and praying correction of the Record 
of Bighta sccordiagly, the plaintiff is entitled 
to the benedt of the presumption, under 
8. 50 (3), by reason of his havlog been paying a 
uniform rent for a period over 20 years before 
the Institution of the suit, and the defendant 
landlords in rebutting the presumption rely 
upon their collection papers, the absence of 
entries relating to the jamas in the collection 
papers is evidence in the case, although its 
evidentiary value depends upon other facts dis* 
closed in the case Tbe collection papers are 
admissible in evidence and are relevant to the 
question whether the jamas came intoexlstenoe 
alter the permanent settlement. If tbe Court 
excludes from consideration the collection papers 
and finds that tbe landlords have failed to 
rebut the presumption under S. 50 (2) its finding 
is vitiated by an error of law. [P 482 0 1] 

Sarat Chandra Boy Choudhury and 
Badhika Ckaran Ghatterjee — for Appel- 
lants. 


Anand Lal V. Nabatan Chandra 


We therefore hold that this application 
Df the CommiBsioner is incompetent and 
must be rejected. The receiver will pay 
bis own costs and also the costs of the 
different parlies who have appeared to 
oppose this application The hearing for 
Mr. Biswas's clients is assessed at three 
gold moburs and that for tha other par- 
ties at two gold mohnrs. 

Patterson, J. — I agree. 

D.L./r.k. Application rejected. 


8. Sanied Sheikh v. Naba Oopal Ghoae 191. 
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Sitarom Banerjee and Prokash Chan, 
dra Ghose — for Bespondents. 

Judgment. — This appeal arises out of a 
suit under S. 106, Ben. Ten Act. The 
plaintid 's predecessor in-interest Puma 
Chandra Dutta was recorded as an ooou- 
panoy raiyat in respeot of certain Jamas 
in the finally published Becord of Bights. 
The plaintiff’s 9 ase is that these Jamas 
are Maurashi Mokarari. He therefore 
prays for the correction of tbe Becord of 
Bights. The defendants who are the 
landlords under whom these Jamas are 
held, contested the plaintiff’s claim on 
the ground that these holdings were 
merely oooupanoy holdings and that the 
Becord of Rights was correct. The Revenue 
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Officer came to the coDolusioa that the 
disputed holdings were occupancy hold- 
ings and in that view dismissed the suit. 
On appeal by the plaintiff to the lower 
appellate Court the learned Special Judge 
has come to the conclusion that the hold- 
ings are Mokarari holdings. He has 
accordingly reversed the decision of the 
Bevenue Officer and has decreed the 
plaintiff's suit. Hence this Second Appeal 
by the defendant landlords. 

It appears that the plaintiff and his 
predecessors in interest had been paying 
rent at an uniform rate for more than 
20 years before the institution of the 
present suit. The plaintiff is therefore 
entitled to the benefit of tbe presumption 
under S. 50 (2), Ben. Ten. Act. The 
question is whether tbe landlords have 
succeeded in rebutting this presumption. 
In order to rebut this presumption tbe 
landlords rely upon their collection papers 
of tbe year 1271, 1277, 1278, 1298. They 
also rely upon tbe admission of tbe plain* 
tiff’s predecessor, in-interest, Puma Chan- 
dra Dutta, to tbe effect that these holdings 
were non-transferable occupancy holdings 
in certain rent suits instituted by the 
landlords against tbe original raiyats 
from whom the plaintiff’s predecessor-in- 
interest, Puma Chandra Dutta, purchased 
these jamas. From tbe collection papers 
of 1271, 1277, 1278 it appears that the 
disputed Jamas are not mentioned therein. 
The learned Special Judge was of opinion 
that the absence of any entry relating to 
these Jamas in these collection papers is 
no evidence against the tenant. We are 
unable to agree with the learned Judge in 
this view of tbe matter. Absence of 
entries relating to these Jamas in these 
collection papers is evidence in the case 
but its evidentiary value would depend 
upon the other facts disclosed in tbe case. 
Tbe learned Judge's finding that the land- 
lords failed to rebut tbe presumption 
under 8. 50 (2) is therefore vitiated by an 
error of law, inasmuch as he excluded 
from his consideration these collection 
papers which are admissible in evidence 
and are relevant to tbe question whether 
these Jamas came into eiistence after the 
permanent settlement. As the evidence 
on the record is sufficient for the determi- 
nation of the question we now proceed to 
determine it, because we are of opinion 
that no useful purpose would be served 
by remanding tbe case to the lower 
appellate Court. 


We have already pointed out that io 
collection papers of 1271, 1277, 1278 and 
1298 these disputed Jamas ate not men- 
tioned. Only five of these Jamas are men- 
tioned in the collection papers of 129Bv 
The learned advocate for the appellant 
contends that these Jamas must have 
come into existence sometime after 1278 
B. S. and consequently the presumption 
under 8. 50 (2) is rebutted by these 
collection papers. The learned advocate 
for the respondent however contended in 
view of certain decisions of this Court 
that tbe absence of any entry in the 
collection papers was not conclusive and 
did not prove that these Jamas were not 
in existence before 1278. It appears 
however that in 1926 the landlords 
instituted certain rent suits against their 
recorded tenants, that is, the persons 
from whom tbe plaintiff's predeoessor-in- 
interest, Puma Chandra Dutta, purchased 
these holdings. They did not recogniso 
tbe transfer in favour of Puma Guandra 
Dutta by the recorded raiyats. Ulti- 
mately however Puma Chandra appeared 
and filed a petition stating that be was 
the purchaser of these holdings which 
were not transferable by law or by cus- 
tom and that his transfer was recognised 
by tbe landlords on receipt of Solami. 
On tbe basis of this application the- 
purchase by Puma Chandra Dutta was 
recognised by tbe landlords and he was 
impleaded as a defendant in tbe rent 
suits. This admission of Puma Gbaudra 
indicates that in 1926 these holdings 
were admitted to be not Mokarari. It is 
not the plaintiff's case that tbe holdings 
were created by any Mokarari grant. 

Tbe only ground on which tbe plaintiff 
now claims Mokarari rights to these 
Jamas is under S. 50 (l), Ben. Ten. Act, 
namely, that tbe rent of these holdings 
remained unchanged from the time of 
the permanent settlement. In order to- 
substantiate this ground he relies upon 
tbe presumption under S. 50 (2), Ben. 
Ten. Act. In 1926 Puma was entitled 
to the benefit of this presumption and 
if really these holdings were in exis- 
tence from the time of the permanent 
settlement, Puma would not have made 
the admission then that the boldings- 
were not Mokarari. His admission con- 
sequently indicates that these holdings 
are in existence from the time of the- 
permanent settlement. The admission of 
Puma therefore corroborates tbe appel- 
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lants’ case that these holdings came into 
existence after 1278. We are therefore 
of opinion that the collection papers of 
1271, 1277, 1278 and the aforesaid admis- 
sion of the plaintiflf's predecessor-in- 
interest. Puma Chandra Dutla, in 1926 
rebut the presumption which arises in 
favour of the plaintiff under S. 50 (2), 
Ben. Ten Act. The result therefore is 
this appeal is allowed, the judgment and 
decree of the lower appellate Court are 
set aside and those of the Revenue Officer 
are restored with costs in the lower appel- 
late as well as in this Conrt. 

r.M./b.K. Appeal allowed. 
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M. C. Ghose and R. C. Mitter, JJ. 
Ananda Lal Chakravarly and others — 
Plaintiffs— ‘Appellants. . 

V. 


Oirindra Nath Chatter jee and others — 
Plaintiffs — Defendants — Pro forma Res- 
pondents. 


Appeals Nos. 206 to 214 of 1934, Deci- 
ded on 26th March 1936. against decree 
of Dist. (Special) Judge, 24.Pargaoas, D/. 
18th September 1933. 

Bengal Ten»ncy Act (8 of 1885), S. 105 — 
Suit for •••eetment of rent in retpect of land 
recorded at liable to rent — Attertion of claim 
of Niikar not made to knowledge of landlord 
12 year* before euit- Suit is not brrred. 


Before the landlord's right to assess rent i 
respect of land whlob has been recorded i 
liable to rent, can be barred, it is necessary tbs 
the assertion of a claim of Kisbar must bemad 
to the knowledge of the landlord 12 years b< 
^te the proceedings for assessment of rent: 8 
Oaf 463 and 1931 Cal 26, Bel. on : 15 1 C 

CP 484 0 1 

Sarat Chandra Boy and Badhika Cha 
ran Chatterjee — for Appellants. 

Gopendra Nath Das.Bamendra Moha 
Majumdar, Khemendra Nath Tagore an 
Upendra Kumar Boy (for Deputy Reais 
tiar) for Respondents. 

R. C. Mitter. J. The lands which are th 
subject matter of these appeals are in tw 
touzies, namely Touzi No. 61 and Toui 
No. 47 of the Alipore Oolleotorate Th 
appellants before us are the owners c 
Touzi Noo 61 and the plaintiffs respoi 
dents m these appeals are the ownsra < 
Touzt No. 47 having purchased the sai 
iouzi at a revenue sale within 12 year 
of the amt. In the year 1911, there wa 
a petty settlement and all the lands es 
oept the lands of Khatian No. 959 an 
plot No. 1060 of Khatian No. 1024 wer 


recorded in the possession of the defen- 
dants as not paying rent but liable to pay 
rent. The lands of Khatian No. 959 and 
plot No 1050 of Khatian No. 1024 how- 
ever were recorded in the petty settle- 
ment as Niskar lands in the possession of 
the defendants. The finding of the Asis- 
tant Settlement Officer in these oases is 
that the proprietors of Touzi Nos. 51 
and 47 knew of the entries made in the 
petty settlement of 1911. After the petty 
settlement there was a regular settlement 
under Ch. 10 Bengal Tenancy Act. The 
Record of Rights was finally published in 
the year 1931. The lauds which are the 
subject matter of all these nine appeals 
were recorded in the possession of the de- 
fendants with an entry that no rent was 
being paid but the persons in possession 
were liable to pay rent. After the final 
publication in the year 1931 the proprie- 
tors of Touzi Nos. 47 and 51 within whose 
estates the lands so recorded lie instituted 
proceedings under S. 105 Bengal Tenancy 
Act. The defendant raised an issue un. 
der S. 105.A that the lands are Niskar. 

The findings of both the Courts below 
are that the lands are not Niskar, that is 
to say, the defence raised, namely, that 
the lands were in laot valid Niskar grants 
have been negatived as we read the 
judgments by both tbe Courts below. 
The claim however of the appellants be- 
fore us, who are tbe proprietors of Touzi 
No. 51, have been rejected on the ground 
that they cannot at tbe date of the suit 
apply for assessment of rent. We will 
deal with tbe grounds given by the 
learned Special Judge and by tbe Assis- 
tant Settlement Officer in detail here- 
after. But the claim of tbe proprietors 
of Touzi No 47 to assess rent has been 
allowed, the Court bolding that they being 
the revenue purchasers at a revenue sale 
within 12 years of the suit their claim 
cannot be defeated on the ground of 
delay. The position therefore is this that 
tbe lands are all joint lands of the afore- 
said two Touzies. The proprietors of Touzi 
No. 47 have got decrees for assessment of 
rent on the basis that they are not Nis- 
kar lands, but the claims of the proprie- 
tors of Touzi No. 61 have been dismissed. 
The learned Assistant Settlement Oflfioer 
said in his judgment that in the year 1911 
the proprietors of Touzi No. 61 knew of 
the entries made in the Record of Rights 
in the petty settlement and inasmuch as 
they had not made any attempt to assess 


484 Calcutta 


Anand Lal V. Gibindba Nath (R. C. Mifcter, J.) 1936 


the rent within 12 years of the publica- 
tion of the Record of Rights of the petty 
settlement, the defendants who were in 
possession without payment of rent so 
long have by adverse assertion acquired 
the right to bold the land rent free for 
ever as against them. This argnment, 
says the Assistant Settlement OfBcer and 
the Speoial Judge cannot prevail against 
the proprietors of Touzi No. 47 because 
they are recent revenue purchasers. 

The finding of the Assistant Settlement 
Officerappears tons to mean that it were 
the entries in the petty settlement re- 
cord which really afifected the proprie- 
tors of Touzi No. 51. The Special Judge 
however does not discuss any question of 
fact. He simply noted certain rulings, 
amongst them being the case in 16 C W N 
929 (1), 39 Cal 453 (2) and the judgment 
of the late Chief Justice in 57 Cal 
796 (3). He also notes another case, 
namely, 22 C W N 685 (4). He seems to 
think that there is a confiict of authorities 
on the point be had to decide, and was of 
opinion that he was constrained to follow 
the latest case, meaning thereby 57 Cal 
796 (3). He accordingly held that the 
right of the proprietors of Touzi No. 51 
has been barred by limitation. There is 
no doubt that there is some conflict bet- 
ween the oasd in 16 C W N 929 (l) and 
the cases in 39 Cal 453 (2) and 57 Cal 796 
(3) referred to above. But that conflict is 
not at all material for the purpose of the 
present case. 

The cases are agreed and lay down the 
proposition that in order that the land- 
lord’s right to assess rent might be bar- 
red, it is necessary that there must be 
(a) an assertion by the man in possession 
to hold that lands rent free, (b) that the 
said assertion must be made to the know- 
ledge of the landlord and (o) that the said 
assertion must be made to the knowledge 
of the lanaiord beyond 12 years of the 
institution of the proceedings for assess, 
ment. That is 39 Cal 453 (2) and series 
of cases of the Maharaja of Tipperrah to 
be found in 22 C L J. That is a princi- 
ple from which the late Chief Justice did 
not depart from in 57 Cal 796(3). In 16 


1 . AensD Gazi v. Birendra Kishore, (1912) 16 

OWN 929=16 I 0 64. 

2. Birondra Kishore v. Boshan All, {1912) S9 
Cal 453=18 I 0 518=16 OWN 931. 

3. Joanondra Narayan v. Sarada Sundari, 1981 

Cal 25=129 1C 856=57 Cal 796. , 

4. DhanauioT Maoibi v. Upondra Nath Deb, 

1919 Cal 989=46 I 0 4!28=22 OWN 685. 


C W N 929 (l) however the position adopted 
is this: There was an assertion in the pre- 
paratory stage of the Settlement Khatian 
by the man in possession to the knowledge 
of the landlord that be bad a rent free 
title, but in spite of that assertion the 
entry which was made in the finally pub- 
lished Record of Rights was that the man 
was an occupancy raiyat liable to pay 
rent. An interval of some years elapsed 
between the dates of assertion by the 
man in possession in the presence of the 
landlord’s agent in the preparatory stage 
of the Record of Rights and the final publi- 
cation of the said record and the question 
arose as to whether 12 years' limitation 
should run from the date of the first 
adverse assertion at the preparatory 
stage of the Record of Rights or from the 
date of. the final publication. In that 
case it was held that the effect of the 
previous adverse assertion by the man in 
possession at the preparatory stage of the 
record was washed out by the entry 
being made in the Record of Rights that 
lands were liable to rent and the suit for 
assessment was in time as it was filed 
within 12 years of the final publication 
of the Record of Rights. 

It is on tbis proposition, namely that 
the entry in that manner would wash out 
the effect of the previous adverse asser- 
tion on the part of the man in possession 
claiming Niskar right, that doubts were 
cast in the later cases, specially in 67 Cal 
796 (3). decided by the late Chief Justice. 
But as we have said above no doubt has 
been cast upon the rule that before the 
landlord’s right to assess rent in respect 
of lands, which have been recorded as 
liable to rent be barred, the assertion of 
a claim of Niskar must be made to the 
knowledge of the landlord 12 years before 
the proceedings for assessment of 
In tho present case there is no boding of 
the learned Special Judge that the person 
in possession had made that hostile aaser- 
tion to the knowledge of the landlords 
beyond 12 years of the dates of the appli- 
cations under S. 105, Ben. Ten Act. 
Prima facie therefore the proprietors of 
Touzi No. 51 are entitled to assess rent 
and their claim has neither been barred 
by limitation nor has been taken 
affected by any adverse assertion for the 

requisite period. In two cases 
namely with regard to Appeal No 208 
which relates to Khatian No. 959 
plot No. 1050 of the Khatian No. 1024 
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which is the subjeot-matter of Appeal 
No 206, the position stands in a different 
way. Although there is no finding of 
the learned Special Judge with regard to 
the date of assertions made to the know- 
ledge of the landlord in these two cases 
at all, it is quite clear from the “ooi^s 
of the learned Assistant Settlement Om- 
oer that the landlords, namely the pro- 
prietore of Touzi No. 51 did know that 
the persons in possession of the lands 
recorded in Khatian No. 959 and of plot 
No. 1050 of Khatian No. 1024 had been 
claiming Niskar tight since 1911, because 
the entry in the petty settlement with 
regard to these lands was that they were 
rent free lands. 

We accordingly hold that the proprie- 
tors of Touzi No. 51 cannot now have the 
rent assessed in respect of the lands in 
Khatain No. 959 and in respect of plot 
No. 1050 of Khatian No. 1024, but with 
regard to the lands recorded in other 
Khatians which are the subject-matter 
of the remaining appeals and of Appeal 
No. 206 also the landlords are entitled to 
assess rent. The net result therefore is 
that Appeal No. 208 is dismissed with 
costs. Appeals Nos. 207 and 209 to 214 
are decreed with costs against the defen- 
dants respondents in all the Courts. The 
appellants in these appeals would get a 
decree for assessment of rent at the same 
rate at which the rent had beenassessed in 
favour of the proprietors of Touzi No. 47 
in respect of the Khatians relating to 
these appeals. Appeal No 206 is decreed 
in part. The plaintiffs. appellants claim 
in this appeal to assess rent on plot 
No. 1050 of Khatian No. 1024 is dismissed. 
But they would be entitled to have the 
rent assessed in respect of the remaining 
plots of the said Khatian. As rent has 
not been assessed separately for these 
plots this case must be remanded to the 
Court of first instance in order that the 
rent in the share of the plaintiffs-appel- 
lants may be assessed in respect of the 
plots of Khatian No. 1024, save and ex. 
cept plot No. 1050. In this appeal the 
plaintiffs-appellants will be entitled to 
their costs in proportion throughout 
against the defendants-respondents. The 
proportion would depend upon the final 
result after the decision by the Court of 
first instance, and would be determined 
by that Court. 

M. C. Ghose, J.— "I agree, 

B.m./b.k. Order accordinjl]/. 


^okendra Chandra DxUta Roy De- 
cree- bolder — Petitioner. 

V. 

Basiruddin and ethers — Judgment- 
debtors — Opposite Parties. 

Civil Rule No. 689 of 1935, Decided on 
6th May 1936, from order of Sub.Judge, 
Mymensiugh, D/- 23rd February 1935. 

Civil P. C. (1908). O. 43. R. 1. Cl (d), O. 9, 
R, 13 — Cate it “not open to oppeol" when no 
Appeal iiet against decree under any circum- 
ttance — Rent suit valued at lest than Rt. 50 
per cent decreed ex parte by Munsif having 
final juritdiction under S. 153 (b), Ben. Ten. 
Act— Application for tettine aside ex parte 
decree rejected by another Muntif not having 
final jurisdiction— Order rejecting applica- 
tion it appealable. 

The words “in a esse open to appeal'' in 
0. 43, B. 1 (d) ate general words and have no 
reference to the appeal against the decree actu- 
ally passed. A ease is not open to appeal with- 
in the meaning of 0. 43, R. 1, 01. (d) when no 
appeal would lie against the decree under any 
circumstance. 

An appeal against a decree In a simple rent 
suit (i. e. when the proviso to S. 153, Ben. Ten. 
Act, does Dotoome into play) valued at Rs. 50 or 
less does not lie only under one olroumstance, 
namely when the Munsil has been vested with 
final jurisdiction, and would lie under all other 
circumstances Where, therefore, a rent suit 
valued at less than Rs. 50 is decreed ex parte by 
a Munsif vested with final jurisdiction, and an 
application for setting aside the ex parte docree 
is subsequently rejected by another Munsif not 
vested with final jurisdiction an appeal lies 
under 0. 43, R 1, Cl. (d) against the order re- 
jecting the application : 1916 ^11 51 and 1938 
Uad 969. Bel. on ; 1932 Cal 687 ; 27 Cal 4S4 ; 
1914 Cal 614 and 1924 Pat 60S, Disftn^. 

[P 488 C 1] 

Birendra Kumar De, Upendra Kumar 
Roy for Nani Gopal Das — for Petitioner. 

Jatis Chandra Banerjee, Kali Kinkar 
Chakravarty and Ramendra Mohan 
Musujtidar (for Deputy Registrar) — for 
Opposite Parties. 

Order. — The petitioner before me insti- 
tuted a rent suit against the opposite 
parties in respeot of an agrioultural bold- 
ing. The suit was valued at less than 
Rs. 50. None of the opposite parties ap- 
peared, so the said suit was decreed ex 
parte by the learned Munsif, Mr. S. C. 
Bose, who had been vested with final 
jurisdiction under S. 153 (b), Ben. Ten. 
Act. None of the questions coming within 
the proviso to that section was decided. 
Accordingly an appeal against his decree 
would not have been maintainable, home 
of the defendants, namely opposite parties 
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Nog. 1 to 15, applied to set aside the said 
ex parte decree by an application made 
under 0. 9, R. 13 of the Code. The said 
application was heard hy another learned 
Munsif, Mr. A. B. Ganguly, who had no 
final jurisdiction under S. 153 (b). Ben. 
Ten. Act. He dismissed it holding that 
the summons of the suit had been served 
on all the defendants and that it was 
time-barred. An appeal was taken against 
this order to the Court of the learned 
District Judge. The said appeal was 
heard by the learned Subordinate Judge 
who allowed it, he holding that the appli. 
cation under 0. 9. R. 13, was not time- 
harred and that no summons had been 
served on opposite parties Nos. 1 to 15. 
He set aside the ex parte decree in its 
entirety. It is against this order that 
the plaintiff petitioner has obtained this 
rule. Two points have been taken before 
me in support of the rule namely: (i) 
that the appeal to the lower appellate 
Court was incompetent, (iij and that the 
ex parte decree, at any rate, ought not to 
have been disturbed so far as the other 
defendants, namely opposite parties 
Nos. 16 to 19 were concerned. I do not 
consider the second ground to be substan- 
tial. Having regard to the defence which 
will be taken by the opposite parties 
Nos. 1 to 15, if the ex parte decree beset 
aside, of which defence there are indica- 
tions in the orders of the Munsif by 
which he refused to set aside the ex parte 
decree, the ex parte decree, if it has to be 
set aside, must be set aside in its 
entirety. 

The first point urged before me how- 
ever raises, so far as I am aware, a gues- 
tion of first impression in this Court, and 
depends upon the interpretation to be 
put on 0. 43, R. (1), Cl. (d), Civil P. 0. 
There cannot be any doubt that the right 
of appeal is a creature of statute and when 
no such right is expressly conferred by 
the statute there is no such right. The 
right of appeal against decrees and orders 
passed in rent suits for agricultural lands 
has been conferred by the provisions of 
the Civil Procedure Code;, See S. 143 (2), 
Ben. Ten. Act, and S. 153, Ben. Ten. Act 
restricts that right so conferred by the 
Code in certain cases. To establish the 
right to appeal to the lower appellate 
Court against the order passed in this 
case, the opposite parties must show in 
the first instance that they come within 
the provisions of 0. 43, R. (1), Cl. (d), 


Basirdddin (R. 0. Mitter, J.) 

Civil P, C., and in the second instance 
that S. 153, para. 1, Tenancy Act, does 
not affect him. 0. 43, R. 1. Cl. (d) of the 
Code runs thus : 

An appeal eball lie from the following orders 
under the provisions of S. 104, namely, 

(d) an order under R 13, O. 9 rejecting an 
application (in a case open to appeal) for an 
order to set aside a decree passed ex parte. 

The controversy in the case before me 
is as to the meaning to be attached to the 
words “in a case open to appeal.” S. 153, 
Bengal Tenancy Act, by itself does not bar 
the appeal in the case before me as 
Mr. A. B. Ganguly had no final jurisdiction, 
and it is for this reason that I consider 
that the ease in 56 C L J 145 (l) does not 
touch the point which I have to consider. 
There the order refusing to set aside the 
ex parte decree in the rent suit valued at 
less than Rs. 50 was passed by a Munsif 
who bad final jurisdiction under S. 163 (b), 
Tenancy Act. All that was decided there 
was that such an order was an order 
passed in a suit, and so came within the 
provisions of para. 1, S. 153 wbiob took 
away the right of appeal. Nor do I con- 
sider the oases in 27 Cal 484 (2) and 19 
OWN 359 (3) relevant to the point in 
controversy before me. The first case 
decided that an order passed in a pro- 
ceeding for execution of a rent decree 
passed under the provisions of the Ten- 
ancy Act is an order passed in a suit, the 
word ‘suit' used in S. 153, Tenancy Act, 
being not used in a limited sense of a 
proceeding in the Court of first instance 
before the decree. It accordingly held 
that there was no second appeal against 
an order passed in appeal in execution 
proceedings by a Subordinate Judge in 
a rent suit valued at Rs 100 or less. The 
second of these cases also related to the 
interpretation of the word “suit” as used 
in S. 153. It was held that an order 
refusing to set aside an ex parte decree 
passed in appeal by a Subordinate Judge 
in a rent! suit valued at Rs. lOO or less 
was not appealable as it was an order by 
such an officer passed in a rent suit. All 
the above mentioned three oases bold 
that the right of appeal which the ag- 

1. Badiut Rahman v. Mokram AH, 1932 Cal 687 

=139 I 0 S02 = 36 C W N 640 = 66 0 L J 
146. 

2. Sbyama Gbaran v. Debendra Nath, (1900) 27 

Oal 484=4 OWN 269. ^ , 

3. Samed Sheikh v. Nabanepal Ghosh, 

614=23 I 0 12=19 0 W N 389 = 19 0 L J 
810. 
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only when the decree sought to be set aside is 
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grieved party had under the provisions of 
the Code of Civil Procedure bad been 
taken away by S. 153. Bengal Tenancy 
Act. In the case before me the order 
refusing to set aside the ex parte decree 
was passed by a Munsif who had not been 
vested with final jarisdiotion by the Local 
Government under S. 153 (b). Here in 
the case before me the question is whe- 
ther the Civil Procedure Code has given 
the opposite parties the right to appeal. 

The learned advocate for the petitioner 
has argued before me that the words in 
a case open to appeal," occurring in 
O. 43, B. 1, Cl. (d)m6an that if there is 
oo appeal against the ex parte decree 
actually passed in the suit there is no 
appeal against the order refusing to set 
it aside. He says that S. 153 barred the 
appeal against decree passed by Mr. S. C. 
Bose, as that officer had been vested with 
final jurisdiction under S. 153 (b), and 
there is accordingly no appeal against 
the order of Mr. A. B. Ganguly, although 
the latter had no such final jurisdiction. 
In support of this proposition lie has 
referred to the observations madein3 Pat 
639 (4). There a reference to arbitration 
was made through the intervention of 
Court and an award was made. The 
defendant filed an objection to the award, 
but at the date of the final bearing of his 
objection did not appear in Court with 
the result that bhe Court passed a decree 
on the award. The defendant’s applica- 
tion under 0. 9. B. 13 was dismissed and 
it was against this order of dismissal that 
the appeal was preferred to the High 
Court at Patna. Dass, J. pointed out 
that it was not a case of an ex parte 
decree being passed but was really a case 
of dismissal of the defendant's petition of 
objection to the award. The correctness 
of this view of the matter need not bo 
oonsidered in this case. But the other 
point that was raised has a material 
hearing on the point which I have to 
decide. On the assumption that the 
decree was an ex parte deotee it was 
contended successfully by the respondent 
in the Patna High Court that the appeal 
was incompetent. Dass, J., at p. 841 of 
the report said thus : 


Twoqaeations however arise : first, was the 
case open to appeal? and secondly, was the 
decree passed ex parte ? It is clear to my mind 
that an order under 0. 9, R. 13 U appealable 


Br'dhl Chan, 1924 Pat 608= 
88 1 0 26=6 P L T 212=3 Pat 839. 


appealable. . • 

Having regard to the provisions of 
para. 16 (2). Sch. 2 of the Code the decree 
actually passed in that case was not ap- 
pealable. the decree being in accordance 
with the award made with the interven- 
tion of the Court. The case has been 
explained and distinguished, and the cor- 
rectness of the proposition so laid down 
by Dass. J., has been doubted. As for in- 
stance when an ex parte decree in ao- 
oordanoe with the award made without 
the intervention of the Court had been 
made, and an application made to set 
aside the said decree was refused by an 
order, it has been held that an appeal 
against the said order was competent 
althongb the decree actually passed be- 
ing in accordance with the award was 
nob appealable under para. 21 (2), Sob. 2 
of the Code. In my judgment the words 
"in a case open to appeal" are general 
words and have no reference to the ap- 
peal against the decree actually passed. 
If there could be no appeal under any 
circumstances against a decree that could 
be passed in the suit or proceeding, there 
would be no appeal against an order to 
set aside the ex parte decree passed in 
such a suit or proceeding by virtue of the 
limiting words of 0. 43, B. 1, Clause (d). 
It has been pointed out that an appeal 
lies against a decree when the decree is 
in excess of the award and a view has 
been expressed that on that footing an 
appeal would lie against an order refusing 
an application under 0. 9, B. 9 in a pro- 
ceeding under Sob. 2 of the Code. In my 
judgment the correct principle has been 
laid down by Piggotb. J., in 38 All 297 (6) 
and by Bamesam, J., in 1928 Mad 969 
(6). The observations of Piggott, J. are 
as follows; 

Tho words la 0. 49, R. 1, Olauae (d) are per- 
fectly geueral; they are in a case open to appeal: 
How the case between the parties in the Oourt 
below was whether or not an award made with- 
out the intervention of the Oourl should be 
filed as a decree of the Court. In that case an 
appeal lay under B. 104 (1) (f) from any order 
which a Court might pass, filing or refusing to 
file the award. It was therefore a case open to 
appeal. Moreover an appeal might lie from the 
decree itself on certain grounds and to this 
extent the decree itself was open to appeal. 
The fact that no appeal has been brought from 
the decree Is Irrelevant because the question 

6. Nehsl Singh v. Khushlal Singh, 1916 All 61 
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6. Selvatayan Samsan v. Amalorpavanadan. 
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before us is whether the decree was open to 
appeal. Kor is it relevaot to ask us to consider 
whether the decree is or is not in fact in ac- 
cordance with the award, because that only 
amounts to arguing that any appeal brought 
against the decree, would be bound to fail. The 
question for determination is not whether an 
appeal could have been successfully prosecuted 
against the decree but whether it was 'open to 
appeal'. It seems obvious it was. 

There the decree sought to be set 
aside by an application ander 0. 9, E. 13 
was a decree in accordance with the 
award. 

Bamesam, J. agreed with this inter- 
pretation put by Piggott, J., when he 
said that a case is to be regarded as 

open to appeal” when though an appeal 
against the decree would not lie under 
certain circumstances, it will lie nnder 

certain other circumstances”. In my 
jndgment a case is not open to appeal 
within the meaning of 0. 43 (l) (d) when 
no appeal would lie against a decree un- 
der any circumstances. An appeal against 
a decree in a simple rent suit (i. e. when 
the proviso to S. 153 does not come into 
play) valued at Bs. 50 or less would not 
lie under only one circumstance, namely, 
when the Munsif has been vested with 
final jurisdiction and wonld lie under all 
other circumstances. 

1 accordingly hold that the appeal to 
the lower appellate Court was competent 
and discharge the Bale with costs, hear- 
ing fee one gold mohur. 

R.M./k.K. Rule discharged. 
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CUNLIFFE AND HENDERSON, JJ. 

Ashutosh Das — Complainant — Peti- 
tioner. 

V. 

Keshab Chandra Ghosh Accused 
Opposite Party. 

Criminal Bevn, No 195 of 1936, Deci- 
ded on 29th May 1936. 

Trade mark— Diipute over trade mark and 
commercial design* — Jurisdiction— Civil and 
criminal Court* — Criminal Court* should 
try dispute only in simple and clear cut cases 
requiring speedy relief. 

In decidiDg whether a dispute oetween the 
parties over trade marks and commercial de- 
eigna should be brought in a civil or a criminal 
Court, the real practical teat is that the Ori- 
minsl Procedure is only to housed in simple 
and clear cut cases where a speedy relief is 
required by the prosecution. In all cases 
where complicated matters of registration, 
abandonment of user and so on are concerned. It 
Is desirable that the dispute should be decided 
inaclTilCourk. [P 4S9 0 1] 


Santosh K, Ba-^u and Dehalrata ilu^ 
hherjee — for Petitioner* 

D. N. Bhattacharjee — for Opposite 
Party. 

Cunliffe^ J. — The opposite party in 
this case was convicted and 6n6d in the 
Magistrate’s Coort under S. 483, I. P. C. 
for connterfeiting a trade mark. When 
the matter came on appeal to the Sessions 
Judge of Howrah, for the reasons which 
commended themselves to him, be order, 
ed the acquittal of the opposite party and 
reversed the conviction and the sentence* 
The learned Sessions Judge took the view 
that the dispute between the parties 
(the complainant and the accused) was 
in reality a civil dispute and not a crimi. 
nal one* 

The facts revealed in the trial Court 
were somewhat curious. The complain, 
ant, it appears, inherited a business from 
his father, a concern of manufacturing 
weights and measures with a special 
trade mark stamped on the various arti. 
cles of weights and measures with the 
father’^name incorporated in the design* 
It appears that the complainant carried 
on the business for a short while and 
then he abandoned it owing to extreme 
competition. The trade mark on the 
weights and measures bad been register- 
ed as far back as 1897. The learned 
Sessions Judge found that the abandon- 
ment by the son of tbe business persisted 
for about 20 years, but after that lapse 
of time he recommenced tbe business in 
weights and measures only to find that 
tbe accused was carrying on trade, bav. 
ing adopted bis father's on trade*mark 
stamped upon the weights and measures. 

There is some evidence to show that 
there were other traders who bad dono 
the same thing. One of tbe tests which 
is always applied as to whether a dis- 
pute between tbe parties over trade, 
marks and commercial designs should b& 
allotted on tbe one hand to a civil Courts 
on the other hand to a criminal Court ia 
the question of diligence in bringing tbe* 
action. It has been held in number of 
cases that if the criminal Courts observe 
that there has been a delay in asserting 
proprietory rights in designs, they will 
not entertain proaeculion of tbat kind. 
From this j-oint of view, 1 think it can be 
said tbat tbe laying by on the part of the 
complainant ought ordinarily to have 
driven him from tbe criminal Court into 
tbe civil Court* 
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Another point ■which has to be consi- 
dered is. of course, the qnestion of aban- 
donment of user. Abandonment of user 
for such a lengthy period would militate 
very much against the success of the 
plaintiff in a civil Court from obtaining 
damages or injunction. I do not say that 
it would be an insuperable obstacle to 
obtaining such relief, because it might be 
shown that there were stocks in existence 
of the articles which were still on the 
market in the bands of other people, but 
ordinarily it would be so. The real prac- 
tical test, in my opinion, as to the differ, 
ence controlling prosecutions with regard 
to statutory crimes of this character in 
civil actions is this, that the Criminal 
Procedure Code is only to be used in 
simple and clear cut cases where a very 
speedy relief is required by the prosecu- 
tion. In all oases where complicated 
matters of registration, abandonment of 
user and 80 on are concerned, it is very 
much better that the dispute should be 
given to the civil Courts. Consequently, 
this Buie must be discharged. 

Henderson, J. — In my opinion, it 
would be against the long and settled 
practice of this Court to interfere in revi- 
sion in a matter of this kind. I therefore 
agree that this Bole should be dis- 
charged. 

R.M./fi.E. Rule discharged. 
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Cdnliffb. J. 

Panchi Cowri Sadhu Khan — Plaintiff. 

V. 

Salya Dhenu Ghosal — Defendant. 

Suit No. 321 of 1934, Decided on 30th 
January 1936. 

Negotiable InitrumenI* Act (26 of 1881), 

S. 76 (d|— Prouiiiorjr note in bendi of 
»«wee — No herdabip reeulting to drawer — 
He cennol contend tbnt be Would euifer 
damage for want of presentation. 

Where no hardship is shown in the case of a 
note which has not passed into other hands 
but 16 still in (he bands of the drawee, it is not 
open to the drawer to contend that he would 
BOffer damage for want of presentation espa- 
cially when drawer admits execution of the 
note, and acknowledges that the money has 
patsed. jp 409 g j] 

3. N. Bose — for Plaintiff, 

3. B. Das and P. E. Sen—hr Defen, 
dant. 

Judgment. — This is a simple case upon 
a promiseory note, in which I have the 
advantage of having a considerable argu. 


meat on an earlier occasion from Mr. Das 
who appeared for the defendant. On the 
last occasion I expressed a wish that the 
case should bo definitely disposed of 
to-day, but on being called on Mr. Das 
asked for a further adjournment on the 
ground that one of his witnesses was not 
available, or rather his client was not 
here. But I refused bis application to 
adjourn. This suit is on a promissory 
note and there appears to be very little 
defence upon the pleadings. The execu- 
tion is admitted, and it is also admitted, 
that payments upon the contract had 
been made from time to time in the past. 
At the last bearing an exceedingly inter- 
esting argument was developed, however 
of a technical nature, which amounted to 
a plea in bar by way of demurrer. It was 
contended that this note was never pre- 
sented, as it should have been within the 
language of the note at Calcutta the place 
in which payment was to be made, or at 
all, and reliance was placed upon various 
seotioQS in the Negotiable Instruments 
Act which deal with the question of 
presentation. 

The answer to that which was made by 
Mr. Bose for the plaintiff is, I think, 
Eound in law. He argued that the parti- 
cular facts of this case brought it well 
within the ambit of sub-s. (d) to S. 76, 
Negotiable Instraments Act, and that sub- 
section indicates that where no hardship 
is shown in the ease of a note wbioh has 
not passed into other bands but is still 
in the bands of the drawer, the drawer 
cannot possibly say to any body that be 
is going to suffer any damage for want of 
presentation. Now, this seems to me to 
be exactly this case. It is acknowledged 
that the note was properly exeouted. It 
is acknowledged also that the money 
passed, as I have said, and here we find 
too that from time to time the drawer 
showed that he recognized his indebted- 
ness by making various payments. In 
these circumstances it seems to me that 
there is no defence to the action at all, 
and I shall give judgment for the plaintiff 
for the amount claimed with a deduction 
of Es. 910 being an amount which is not 
mentioned in the plaint. The costs will 
follow the event. The plaintiff will also 
be entitled to interim interest. 

R.M./b.k. Claim decreed. 
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R. C. Muter, J. 

Mukti Devi — Transferee— Petitioner. 

V. 

ilonorama Mitra and others — Opposite 
Parties. 

Civil Rule No. 1004 of 1935. Decided on 
20th May 1936, from order of Monsif, 
Third Cojrt, Narail, D/. 29th April 1935. 

(a) Bengal Tenancy Act (8 of 1885). S. 26‘F 
— Application for pre*emption— Benamidar of 
co'ftbarer landlords made party--^ Application 
it not defective— Benamidar represents co' 
sharer landlords— Co'sharer landlords can 
at any time be substituted in place of be* 
namidar. 

A benamidar folly represents in a soit or pro* 
ceeding, the beoeficial owner. Where therefore 
In an application for pre-emptioo under 8 26‘F 
of the Act, the benamidar of certain co^sbarer 
landlords Is made a party, the application is 
not defective by reason of failure to implead the 
cO'Sharer landlords. The benamidar represents 
the co-sharer landlords and the co-sharer land* 
lords can at any time be added as parties in 
place of the benamidar, in case they want to 
come in and represent themselves instead of 
their benamidar representing them: 1918 P C 
no. Bef. [P 491 C 2] 

(b) Bengal Tenancy Act (8 of 1885). Ss. 26-F 
and 188 — Application for pre-emption— One 
of opposite parties impleaded is minor*~Ap* 
plication it not defective ~ Minor should be 
deemed party for purposes of S. 188 
Subsequent proceedings without appointment 
of guardian are however irregular— Order of 
pre-emption is liable to be set aside^Minor 
is entitled to apply to be made co-applicaol, 
although period of limitation for such appli- 
cation is over. 

An application for pre-emption ander S. 26-F 
is not defective merely becanse one of the op- 
posite parties impleaded In it Is a minor and no 
gaardian ie appointed so act for him. The minor 
must be taken to have been made a party for 
purposes of S. ISS. The subsequent proceedings 
are however irregular if the Court fails to ap- 
point a guardian to act for the minor and the 
order for pre-emption passed therein ie liable to 
be discharged and the case remitted to the 
lower Court in order that the proceedings may 
be continued after appointment of a guardian 
of the minor. If after tbe appointment of the 
guardian, the minor wants to be made a co-ap- 
pUcant. his application is competent, although 
made after tbe period of limitation for making 
it is over, provided it is made promptly. The 
minor should not be allowed to suffer by reason 
of the failure of the Court to discharge its 
duty: 1936 Cal 848, Bef. [P 49i 0 1] 

(c) Bengsl Tenancy Act (8 of 1885). Section 
26-F (1)— Application under S. 26-F (1) by 

co-sherer landlord— Applicant added a. co- 
applicant in another application by other co- 
• harer landlords — Latter application dis- 
missed as being defective — Applicant is not 
debarred from continuing bis own applica- 
tion. 
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Where a co-sharer landlord making an appll* 
cation for pre emption under S. 26-F is added 
as a co-applicant, on his request. In another ap- 
plication by his co-sbarer landlords and the 
latter application is dismissed by reason of cer- 
tain defects, he is not debarred from continu- 
ing his own application. Each of the co- 
sharer landlords has an independent right to 
make an independent application under Section 
26'F (1) and he is not entitled to exercise his 
right of pre-emption only by becoming a co-ap- 
plicant in other co-sharer's pending application 
for pre-emption. Two applications foe pre-emp- 
tion can go on aimultaneouBly. [P 492 0 2] 

Amiruddin Ahmed for Syed Nausher 
Ali — for Petitioner. 

Hemcndra Chandra Sen, Rajendra 
Bhusan Bakshi^ Suresh Chandra Sen hod 
Surajit Chandra Lahiry (for Dy. Regis- 
trar) — for Opposite Parties. 

Order. — This case raises interesting 
points of law and sotne of them are points 
of first impression. Tbe matter has been 
very ably and fairly argued by Mr. Ahmed 
appearing on behalf of tbe petitioner, and 
although 1 am in substance holding 
against him it must not be taken that 1 
have not taken into consideration the 
arguments be has advanced. Three points 
have been raised before me which I will 
state hereafter after setting oat the rele- 
vant facts which are as follows: Abdul 
Malek Molla held an ocoapancy bolding 
under a large number of co-sharer land* 
lords. He sold a portion thereof by a re* 
gistered instrument to tbe petitioner be- 
fore me, Mukti Devi. The notice of trans- 
fer was duly served and within two 
months of tbe service of the said notice 
two sets of co-sharer landlords made two 
independent applications for pre-emption 
under S. 26-F, Ben. Ten. Act. The first 
of these applications was filed on 20th 
November 1934 by three of the co-sharer 
landlords, Sudbir Kanta Gbose, Kama- 
khya Prosad Gbose and Haridas Gbose. 
Most of the remaining co-sharer landlords, 
including one Monorama Mitra, was made 
opposite parties to this* application, but 
this application was, as has been ulti- 
mately found by the Court, defective be- 
cause one co-sbarer landlord had not 
been made a party to this application. 
On 23rd November 1934 another applica- 
tion was made under S. 26- F by Mono- 
ratna Debi to whom two of the oo-sharer 
landlords joined later on. In this 
cation all the remaining co-sharer land- 
lords or their benamidara were madepar- 
ties. The first application was numbewd 
Misc. Case No. 203 and the second Miflo. 
Case No. 207 of 1934. 
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On 8th December 1934 Monorama who 
was a CO. applicant on Miso. Case No. 207 
made an application in Miso. Case No. 203 
lor joining as a co-applicant with the ap- 
plicants of that case and this application 
of hers was granted on 8th December 
1934. Case No. 208 then proceeded, but 
that cage was nltimately dismissed by the 
Court on the ground that one of the co- 
sharer landlords bad not been made a 
party to the application and therefore the 
upplication was not maintainable in view 
of the provisions of S. 188, Ben. Ten. Act. 
After the dismissal of the said application 
the application which was numbered 207 
was proceeded with. The lower Court has 
allowed that the application, and it is 
against the order of the lower Court 
passed in that case, the present Rule has 
been granted. 

It is necessary to state two other facts 

in connexion with Miso. Case No. 207 for 

the purpose of following the three points 

which have been raised by Mr. Ahmed. 

In that application Haridas, a co^sharer 

landlord, was made an opposite party. He 

was described as a minor, but no guardian 

was ever proposed or appointed. Later on 

an application was made on his behalf, 

unrepresented by any guardian, to become 

a co.applioant and that application was 

granted, and ultimately Haridas, described 

as a minor, but not in fact represented by 

a guardian or a next fried, continued on 

the record. One of the opposite parties 

to this application was Lalan Chandra 

Ghose. Later on two persons, Nirode Go- 

pal Ghose and Nani Gopal Ghose, tiled an 

application on 19th December 1934 to be- 

come co.applioants along with Monorama. 

They made their case that their benami- 

dar was Lalan who bad been named as 

an opposite party in Monotama's original 

applioation. They were allowed on that 

M co-applioantB in Mis. Case 

207. 

Mr Ahmed raises three points: (i) that 
S. 188, Ben. Ten. Act, has nob been com. 
phed with masmaoh as Haridas cannot 
be deemed to be a party to the pro 
ceedmgs at all, beoanse being a minor 
he was not represented by a guardian, 
ihe application which is thosnbject-mat 
ter of Miso. Case No. 207, he says, must 
be considered to be an applioation in 
^hioh one co.sharer has been left ont 
namely Haridas (u) that Monorama could 
not continue the application which is the 
subject matter of Miso. Case 207, inas- 


much as she became a co. applicant later 
on in Misc. Case 203 which has ultimately 
been dismissed on account of defect of 
parties and (iii) that the Court could not 
add Nirode and Nani parties to Misc. 
Case 207 after the period of limitation pro- 
vided for under S. 26.F. With regard to 
the third point the Court has remarked 
that there is no defect in the original 
application for pre-emption, inasmuch as 
Lalan, the benamidar of Nirode and 
Nani, was on the record from the very 
beginning, the application therefore if it 
is not otherwise bad by reason of the 
defect regarding Haridas. was a good 
applioation. In my judgment this view of 
the Court below is sooud because a 
benamidar represents in a suit or proceed- 
ing fully, the benehoial owner. The fact 
is that Lalan made a party to these pro- 
oeedings from the very beginning, repre- 
sented Nirode and Nani as their benamidar. 
This principle has been laid down in 46 
I A 1 (l). This is a case where the bene- 
hcial owners wanted to come in and 
represent themselves instead of their 
benamidar representing them. There is 
on this score no difficulty as regards the 
application, which is the subject matter 
of Miso. Case No. 207 and I, accordingly, 
overrule the third point. 

With regard to the first point there can 
be no doubt that if Haridas was, in fact, 
a minor the proceedings which have been 
continued in the Court below, and which 
have terminated with the order of pre- 
emption were irregular proceedings. Evi- 
dence was led on behalf of the applicants 
for pre-emption, that Haridas was an 
adult at the date when Monorama filed an 
applioation of 23rd November 1934. Evi- 
denoe to that effect that Haridas was a 
minor then and is still a minor, has been 
led on behalf of the purchaser, but the 
Court below has not recorded any finding 
on the question of minority of Haridas at 
the material point of time. In my judg- 
ment, the Court below ought to have 
recorded a finding on this point, and if it 
came to the conclusion that Haridas was 
a minor it was under the duty to appoint 
a guardian for him, under the provisions 
of 0. 32, R. (3), Civil P. C. I have exa- 
mined the evidence myself : No relation 
of Haridas has been examined to prove 
his age. The only witness examined is a 
neighbour of Haridas. His evidence goes 

Natftjaa v. Sbeo Lai Simh lyifi P n 
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counter to the statement made in Mono- 
rama’s petition where he was described 
as a minor. I cannot rely on this evi- 
dence adduced on behalf of the applicants 
for pre-emption, that Haridas was aged 
22 years in the year 1934. His school 
register has been proved by the purchaser 
and it shows that at that date be was a 
little over 15 years. In this state of the 
evidence I must record a finding that 
Haridas was a minor at the date of the 
application and is still a minor. 

Mr. Ahmed said that inasmuch as 
Haridas was a minor at the date when 
the application was made, and no guardian 
was appointed he cannot be considered 
to be a party to those proceedings at all, 
and so S. 188 has not been complied with. 
I do not see how I can give effect to that 
contention. If the provisions of 0. 32, 
B. 3 be examined it leads to this that the 
appointment of the guardian of a minor 
defendant is to be made after the institu- 
tion of the suit or proceedings against 
him, the duty of making the appointment 
of a proper person as guardian of a minor 
is on the Court and there must be, having 
regard to the procedure that has to be 
followed by the Court in selecting a guar- 
dian for a defendant or opposite party, an 
appreciable interval, it may be short it 
may be long, between the filing of the suit 
against the minor or the filing of the 
application for pre-emption with a minor 
as opposite party, and the selection and 
appointment of bis guardian. An appli- 
cation for pre-emption, or a suit, cannot 
be instituted with a guardian of a minor 
defendant or opposite party already ap- 
pointed. I, accordingly, bold that Haridas 
must be taken to be made a party to the 
application for pre-emption at the time 
when that application was presented, but 
the subsequent proceedings are irregular 
because the Court has not discharged its 
duty in appointing a guardian of a person 
whose name appeared in the proceedings 
with the description that be was a minor. 
'The application filed on behalf of Haridas 
purporting to act himself to become a co- 
applicant was also an irregular applica- 
Ition and the order thereon is an irregular 
order. On this pent, as I have said 
already, S 188 does not hit the applica- 
tion for pro empiion and the proper order 
which must be passed, having regard to 
these defects, is to discharge tbeorder for 
pre-emption which has been passed and 
to remit the case to the lower Court in 


order that the proceedings may be con- 
tinued after tbe Court bas appointed a 
proper person as guardian of Haridas. 

Unless there is some substance in the 
second point (it has not, for the reasons 
which I shall hereafter state) I may 
mention, at this stage, that tbe order 
which I propose to passistbeorderwbich 
I have indicated above. This leads me 
to the second point. Before the Misc. Case 
No. 207 was actually taken up for hear- 
ing the Court bad made an order by which 
Niiode and Nani became co-applioants 
with Monorama, and they continued as 
co-applioants. At the stage when Misc. 
Case No. 207 was beard the position is this 
that there were at least two other co- 
applioants with Monorama. It is said 
that Monorama could not prosecute two 
applications for pre-emption passed on tbe 
self same transfer, namely tbe application 
in case 203 in which she bad become a 
co-applicant by reason of tbe order of the 
Court dated 8tb December 1934and Misc. 
Case No. 207 in which she was alone tbe 
original applicant but later on bad two 
other applicants with her. It is quite clear 
from a comparison of 8. 148.A (9), Ben. 
Ten. Act, with tbe provisions of 8. 26-F, 
that a co-sbarer landlord is not bound to 
exercise his right of pre-emption by be- 
coming a co-applicant in bis or her co- 
sharer's application for pre-emption filed 
under 8. 26.F (l). There is no provision 
corresponding to 8. 148-A (9), in that part 
of tbe Bengal Tenancy Act which deals 
with the co-sharers’ right of pre-emption. 
In fact tbe provisions of 8. 26-F (4) (a), 
indicate that co-sharer landlords have in- 
dependent rights to make independent 
applications under sub-s. 1 of 8. 26-F and 
they are not bound to exercise their rights 
of pre-emption only by becoming co-appli- 
cants in their co sharers pending applica- 
tion. The applications in Misc. Cases Nos. 
207 and 203 could accordingly, go on simul- 
taneously and tbe second application for 
pre- emption which was the subject matter 
of Misc. Case No. 207 was not incompetent 
by reason of the filing of the earlier applica- 
tion by other co-sharer landlords which 
was numbered Misc. Case No. 203. I go 
further, that Monorama when she had 
ultimately two other co-applicants with 
her could nob in law withdraw from her 
application by an express application, 
without tbe consent of her co-apphoants 
Here the position was that of a co-plain- 
titf and it is a principle of law, as has 



Calcutta i93 


1936 


Calico Printebs Asscn., Ltd. v. Mukebjea 


been held by Swinfen E idy, J., in (1905) 
2 Ch 4fi0 (2). that ‘where there are co. 
plaintitfs one cannot sever as of right. 

If Monorama could not sever, as of 
rightj from her application for pre-emption 
by an express act I do not see on what 
principle it can be said that she cannot 
maintain her application for pre-emption 
along with her co. applicants because of 
her act in connection with Misc. Case No. 
203 which can at most lead to an inference 
that she wanted to withdraw from her 
own application, and wanted to pursue 
her remedy for pre-emption as a co-appli- 
cant in Miso. Case No. 203. On this princi- 
ple I overrule also the second point. 
There remains only another point to be 
considered. As I have said above that 
the proceedings of the Court below have 
been irregular by reason of the non-ap- 
pointment of the guardian of Haridus, the, 
order complained of must be discharged 
and the prooeadings must be remanded to 
to the lower Court, in order that they may 
be continued after the Court appoints a 
proper person as bis guardian, but it is 
necessary to guard against the interest of 
Haridas, when be would be so represented 
by a proper guardian if Haridas, repre- 
sented by a guardian wants to become a 
co-applicanb for pre-emption. Theappli. 
cation for pre-emption has been hied, as 
I have said, on 2ird November 1934. In 
accordance with the provisions of S. 26. F 
( 4 ) (a), a co-sbarer landlord opposite party 
has to make bis application for becoming 
a oo-applicant within two months from 
the date of the service of the notice of the 
transfer on him, or within one month 
from the date of the filing of his co-sharer's 
application for pre-emption These periods 
have long expired. If the Court had done 
Its duty and had promptly appointed a 
guardian (or Haridas, that guardian 
would have had time to make an applica- 
tion for joining as a co applicant within 
the period mentioned in sub-s. 4 (a) of 
S. 26. F. The fact that the Court over- 
looked that Haridas was a minor, a fact 
which appeared on the face of the appli- 
cation (or pre emption, is a fact which 
must be considered. 

In 40 0 W N 680 (3). I have held that 
v?bere by reason of sotne aot oc omiasio p 

(IMS) 2 Oh 

^60—74 L J Oh 656^93 L T 153 s W R 

8 . Gadadhar Satkel v. Gopal Ohandta Da* 

1986 Oal 843=40 OWN 680. 


on the part of the Court or its officers an 
injury has been done, it is the duty of the 
Court lo relieve parties against tho injus- 
tice caused by its own acts or defaults or 
the acts or defaults of its officers. That 
WAS a case of pre-emption under S. 26-F 
and was a case where by reason of a sad 
omission on the part of the Court to look 
tothe recordsof tlie case, a co-shareroppo- 
site party co^ild not come in and make his 
application for becoming a co-applicant 
within the time limited in sub s 4 (a), of 
S.26-F, Ben Ten. Act. In my judgment, 
the principle which I have laid dosvu in 
that case governs the present case and 
my direction is that after a proper guar- 
dian has been appointed for Haridas, the 
Court would entertain an application on 
behalf of Haridas, made by such guardian 
for becoming a co applioant, if that appli- 
cation is made promptly, that is to say, as 
soon as the person so appointed assumes 
his office as guardian of the minor. The 
rule is made absolute in these terms, the 
case is sent back to the lower Court in 
order that the directions given above may 
be carried out. So far as the costs of 
this Court are concerned the parties do 
bear their own costs. Let the affidavits 
filed be kept with the record. 

R.M./r.K. Order accordingly. 
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Lort- Williams, J. 

Calico Prmf^rs Association^ Ltd . — 
Plaintiffs. 


V. 


D. N, Mukerjea — Defendant. 

Suit No. 1707 of 1935, Decided on 12tb 
February 1936. 

(a) Evidence Act (1872), S*. 101, 106, 114 
^Suit under S. 58 (2), Patents and Designs 
Act, for damages and injunction restraining 
defendant from infringing plaintiff's^copy 
right— Onus of proving knowledge of plain- 
tifre right on part of defendant lies on plain- 
tiff— S. 106 does not apply— Presumption 
under S. 114 does not arise. 


In a suit under S. 63 (2), Patents aod Designs 
Aot, (or damages and for injunction restraining 
the dofeudaot from infringing the plaiutlS's 
copyright in respect of certain designs, tho 
onus of proviug that the defendant had know* 
ledge of tho plainilfi’s right in the said design 
lies on the plaiutifi and S. 10t>, Evidonco Act 
has no application to such a case nor does a 
presumption under S. 114. Evidence Aot. arise 
IQ such a case. [p q 

S.53 (2)-Suit under S. 53 (2) for damage, 
and injunction roilraming defendant from 
lufrioging plaiDtifPs copyright — Costs— 


494 Calcutta Calico Printers Asscn., Ltd. v. Mukerjea (Lort- Williams, J.) 1936 


Plaintiff unable to prove claim for damages 
— Defendant giving unconditional undertak- 
ing not to infringe copyright — Plaintiff 
should ask for judgment in form of order 
embodying undertaking— Plaintiff failing to 
do is not entitled to costs subsequently 
incurred. 

Where, in a suit under S. 53, Patents and 
Designs Act, for damages and for an injunction 
restraining the defendant from infringing the 
plaintiS's copyright in respect of certain designs, 
the plaintid is unable to prove his claim for 
damages and the defendant gives an uncondi- 
tional undertaking to the plaiotifi and to the 
Court not to infringe the plaintiff's copyright 
so long as it subsists, the plaintiff should 
ask for judgment In the form of an order 
embodying the undertaking. If he fails to do so 
and goes on with the suit, be is not entitled to 
the costs incurred by him subsequently but is, 
on the contrary, liable to pay to the defendant 
the costs incurred by him subsequent to the 
undertaking : Winkle & Co., Ltd. v. Gent& Sons, 
(1914) 31 B P <7 473, Bef. [P 496 0 2) 

B. N. Dutt Roy — for Plaintiffs. 

S. Chaudhuri and D. R. Das — for 
Defendant. 

Judgment. — This is a suit asking for a 
perpetual injunotion restraining the 
defendant, his servants and agent from 
importing, printing, offering and exposing 
for sale and selling, or in any way dealing 
with cotton materials not being those of 
the plaintiffs, with any or all the designs 
printed thereon, and from otherwise in. 
fringing the copyright of the plaintiffs’ 
designs, and for an order for inspection of 
the books of account and stock of the 
defendant, and ordering him to deliver up 
to the plaintiffs for destruction all the 
stocks in bis possession of the infringing 
cotton materials, and for damages and 
costs. 

The plaintiffs in their plaint stated, 
inter alia, that they were the proprietors 
of three new and original designs relating 
to cotton goods which were duly regis- 
tered and the copyright in them duly 
extended by the Controller of Patents, 
which copyright is still in existence. Fur- 
ther they alleged that on 27th August 
1935 it came to their knowledge that the 
defendant, with the knowledge that cer- 
tain designs were imitations o( the plain- 
tiffs' designs, had imported into Calcutta 
and stored and exposed for sale cotton 
materials manufactured in Japan not 
being the goods of the plaintiffs or manu- 
factured by them, with the plaintiffs’ 
designs on them or close imitations there- 
of, and that thereby the defendant had 
infringed the copyright of the plaintiffs. 
Further they charged the defendant with 


applying or causing to be applied thereto 
fraudulent or obvious imitations of the 
plaintiff’s designs for the purpose of sel. 
ling his goods, without obtaining any 
license or consent from the plaintiffs. 
Further that ho had knowingly applied 
or caused to be applied the said designs 
or fraudulent or obvious imitations there- 
of to the goods imported by him with 
the object of defrauding the public into 
the belief that they were purchasing the 
plaintiffs’ goods. 

The defendant by bis written state- 
ment denied the originality or novelty of 
the designs and stated that any such 
copyright, registration or protection ob- 
tained was invalid. He admitted selling 
certain cotton goods manufactured in 
Japan with designs similar to the plain- 
tiffs' designs, but he denied that he sold 
the goods with the knowledge that the 
■ designs were similar to or imitations of 
the plaintiffs’ designs or that be bad im- 
ported such goods into Calcutta, and he 
denied that be had infringed the plain- 
tiffs’ copyright. Further be denied that 
for the purpose of sale or at all he had 
applied or caused to be applied to his 
cotton goods fraudulent or obvious imita- 
tions of the plaintiffs’ designs, or with 
knowledge of the plaintiffs’ claim to any 
such copyright he had applied or caused 
to be applied the said designs or with 
such knowledge had exposed them for 
sale or had defrauded the public as al- 
leged. Further he stated that the goods 
sold by him were ofifered and sold in 
ignorance of the rights of the plaintiffs, 
if any. in the alleged designs, and denied 
that he had imported any such goods, or 
that the plaintiffs had suffered any 
damages. In conclusion he said that he 
had been and still was ready and willing 
to undertake to the plaintiffs and to the 
Court not to deal with any goods printed 
with the plaintiffs’ designs aforesaid or 
any obvious imitations thereof in case 
and for such period as the plaintiffs 
established their copyright in the said 
designs. 

Prior to the delivery of pleadings, on 
28th August 1935, the solicitors acting for 
the plaintiffs bad addressed a letter to 
the defendant alleging the infringement 
and asking him forthwith for a written 
undertaking in a form enclosed, and stat- 
ing that the undertaking, if 
not to prejudice the plaintiffs full legal 
rights including their right to tat® 
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pioceedingB. If the defendant gave the 
undertaking then the plaintiffs would 
require a further undertaking to be given 
(to the Court if their clients so required) 
to deliver up all goods bearing the copy- 
right and designs of the plaintiffs and an 
account of all goods sold which infringed 
their registered designs, and payment of 
damages. In answer to that letter the 
defendant wrote saying that without 
admitting the plaintiffs’ right to the 
designs claimed by them he bad not 
caused any alleged infringements nor had 
he any goods bearing such infringed 
designs in bis possession, the question of 
giving a written undertaking therefore 
did not arise. The result was that notice 
of motion was given to ask for an order 
for an interlocutory injunction against 
the defendant. 


In answer to that the defendant swore 
an affidavit reiterating that he had no 
knowledge of and did not admit the 
novelty and originality of the designs 
claimed by the plaintiffs, and explaining 
that he was the selling agent of a 
Japanese firm which had sent him the 
goods for sale in Calcutta and other 
places in India, and denying that he bad 
imported or indented for or sold any 
other goods than those mentioned in bis 
affidavit and that be did not intend to 
deal any further in such'goods in any 
manner whatsoever. Further he denied 
that he knowingly or at all applied or 
caused to be applied to any cotton goods 
any imitations of the plaintiffs' registered 
designs, or that he had imported or sold 
any goods with suoh designs with know- 
ledge that they could be claimed to be 
imitations. Further he said as follows ; 

^ aloresald the aforesaid 

goods with the said designs in complete ignor- 
ance of the plainllfis’ claim to or rights in them 
and of (he fact of their regbtration, and as 
K “y ®V'^^J»paii 08 e principals and for 

^ to know 

that the plaintiffs were claiming rights in them 
I have been willing and am still willing to 
undertake not to sell, pnblish for sale or other- 
wise deal in any piecegoods with the aforesaid 
designs obvious imitations thereof for so 
long as plaintiffs copyright in such dealgne 
snbaists and am further willing to give auc^h 
undertaking to this Court. “ * * 

The motion was not heard because the 
defendant agreed to be bound by an in 
terim injunction in terms of the notice 
J-bat was the position when the suit was 
^led on for hearing. Thereupon counsel 
for the plaintiffs stated that plaintiffs 


abandoned any claim to damages, and 
counsel for the defendant stated that he 
abandoned his plea of want of originality, 
that is to say. he admitted the plaintiffs' 
copyright in these registered designs. The 
only issues submitted were : 

(1) Did the defendant sell or expose for sale 
goods with the designs contained in £xs. D, £ 
and F to the plaint knowing that they were 
imitations of the designs contained in £ss. A. B 
and 0 to the plaint? (2) Uas the defendant 
applied or caused to be applied to the said goods 
fraudulent imitations of the aforesaid regis- 
tered designs of ibe plaintiffs ? (.3) To what 
relief, if any, are the plaintiffs entitled? 

Section 53, Patents and Designs Act. 
(II of 1911) provides that : 

During the existence of copyright In any 
design, it shall not be lawful for any person (a) 
for the purpose of sale to apply or cause to bo 
applied to any article in any class of goods iu 
which the design is registered, the design or 
any fraudulent or obvious imitation thereof 
except with the license or written consent of 
the registered proprietor, or to do anything 
with a view to enable the design to be so 
applied, or (b) knowing that the design or any 
fraudulent or obvious imitatiou thereof baa 
been applied to any article without the consent 
of the registered proprietor, to publish or expose 
or cause to be published or exposed for sale, 
that article. ' 

Sub.8. (2) provides thab: 

If any person acts in contravention of this 
section, he shall be liable for every contraven- 
tion. lb) if the proprietor elects to bring a suit 
for recovery of damages for any such contraven- 
tion and for an injunction against repetition 
thereof, to pay such damages as may bo 
awarded and to bo restrained by injunction ac- 
cordingly. 

Counsel for the defendant submitted 
that the only real question left in issue 
was whether the defendant had applied 
or caused to be applied to his goods the 
plaintiffs' design, or had exposed for sale 
suoh articles knowing that the design or 
any fraudulent or obvious imitation of ic 
had been applied to any suoh articles. 
Counsel for the plaintiffs then stated that 
he did not propose to call any witness but 
would rely upon the documents to prove 
these facts. He further argued that as 
such facts were peculiarly within the 
knowledge of the defendant, the onus of 
proving them lay upon him under S 106 
Evidence Act, and he referred to a num’ 
her of dooumeabs suoh as invoices, sale 
notes, telegram and copies of indents 
These went to show that the defendant 
might have been the seUer of the goods 
m Calcutta instead of being merely the 
agent of the Japanese importer. Bub even 
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jupon tbic point they were inconclusive, 
land they wholly failed to establish the 
ifacts which were essential in this case, 
namely, that the defendant had know, 
ledge of the plaintiffs’ rights in these re. 
gistered designs, or that be had applied 
lor caused to be applied such designs to 
Ithe articles which he bad sold. There can 
jbe no doubt that the onus of proving 
jknowledge on the part of the defendant 
ilay upon the plaintiffs, and that S i06, 
Evidence Act has no application. Coun- 
sel for the plaintiffs, as a last report, 
asked me to draw a presumption under 
S. 114, Evidence Act, but no such pre- 
sumption arose nor could arise upon the 
facts of this case and the evidence which 
was tendered. 

These being the facts, the question re- 
mains to what, if any, relief are the plain- 
tiffs entitled, and whether they are en- 
titled to any, and if so what, costs. At 
first sight it would appear that the plain- 
tiffs have failed to prove their case, and 
that the defendant is entitled to judg- 
ment, but in my opinion that is not the 
real position. As the pleadings stood 
when the case was called on, the defen- 
dant had stated therein that he had been 
and was still ready and willing to give an 
undertaking to the plaintiQs and to the 
Court, for such period as the plaintiffs 
were able to establish their copyright. 
That was a conditional offer of an under- 
taking, and the plainniffs were not bound 
to accept it upon such term. But, as 1 
have already stated, counsel for the de- 
fendant, abandoned his denial of the 
plaintiffs’ rights. Thereupon the under- 
taking became an unconditional under- 
taking. 

This should have been accepted by the 
learned counsel for the plaintiffs and he 
should have asked for judgment in the 
form of an order embodying the under- 
taking. I am willing however to treat 
his further argument in this case as being 
in fact an application for judgment upon 
the terms which were then offered. It is 
clear that ho could not be entitled to a 
perpetual injunction as asked for in the 
plaint, because the period of copyright 
granted by the comptroller is only for five 
years, with possibly two further extensions 
of five years each. The result would have 
been that the plaintiffs were entitled to a 
judgment or order in the form of the 
undertaking offered, and costs up to the 


date when the condition was withdrawn, 
namely, the date upon which this case 
came on for hearing. But in coD'>idering 
the question of costs one must have re- 
gard to the date when first the plaintiffs 
could have obtained the relief which such 
an order would give them. If they failed 
to ask for relief at a time when they 
could have obtained it, and went on with 
the suit, they ought not to get the costs 
incurred by so doing. On the contrary 
they ought to pay such costs to the de- 
fendant. Now in my opinion the time 
when the plaintiffs could have obtained 
the relief which they are asking for to- 
day was upon 5th September 1935, when 
the defendant swore the affidavit to which 
I have referred, and offered uncondition- 
ally to give an undertaking for so long as 
the copyright in the plaintiffs’ designs 
subsisted. That is the most which the 
plaintiffs can ask for in any case. Apply- 
ing to this case by analogy the case in 31 
RPC 473 (l)i the proper course for the 
plaintiffs to have pursued was to have 
asked the Court hearing the motion, to 
make an order in the terms of the under- 
taking offered by the defendant. In this 
way the plaintiffs' would have secured all 
the relief to which they were entitled, or 
which they required. 

All the coits incurred subsequent to 
that date were unnecessary. For these 
reasons I give judgment for the plaintiffs 
with costs up to and including the costs 
incurred with reference to the notice of 
motion and all costs incidental thereto 
including the costs of the affidavits sworn 
in connexion therewith, and including the 
costs of briefing counsel on the motion. 
There will be an iniunction restraining the 
defendants in terms of the prayer of the 
plaint, except that it will bo limited to 
the period during which the plaintiffs 
copyright in the designs subsists, that is 
to say. so long as it is extended by the 
comptroller. Costs from the date to which 
I have referred, onwards to date, must be 
paid by the plaintiffs to the defendant. 

r.m./b.k. Suit decreed. 

1 . Wiokle & Oo., Ltd. V. Gent & Sons, (1914) 
31 R P 0 478. 
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FULL BENCH 


M. N. Mukerji, Jack, D. N. Mitter, 

S. K. Ghosb and Patterson, JJ. 

Bcjoy Kumar Addya and others 
Detendaote — Petitioners. 


V. 

Nagendra Nath Palit Plaintiff “ 
Opposite Party. 

Full Benob Bef. No, 1 of 1935, Decided 
on Ist May 1936, from reference of Nasim 
All and Henderson, JJ., D/- 6th August 
1935, 

^ (a) Prgvincial Small Cause Courts Act 
(1887), Sch. 2, Cl. d'-Powers need not be 
conferred by name of Judge: 19 C F7 N 12S6 
=22 C L J 249=1916 Oal 671=31 I C 177. 
Overruled. 

In a DOtlficatioD under Cl. (8) of the second 
Schedule it is not necessary to confer potvers 
by reference to the name of a particular Judge 
of a Court of Small Causes in order to enable 
him to try suits for the recorery of rent of 
homestead land under the Small Cause Court 
procedure. 


The words '*tbe Judge of the Court of Small 
Caused*’ are not used to emphasize any dlstino* 
tlon between those words and '*Court of Small 
Causes,*' but are used only as a compendious 
form of expression which include not only 
Court of Small Causes as defined In S. 4, but also 
officers invested with Small Cause Court's 
powers under S. 26 of the Bengal, N. W. P, and 
Assam Oivll Courts Act; nor is there anything 
In the words used in the clause which can 
legitimately form the fouudatlon for the view 
that in vesting the Judge with authority to 
exercise special jurisdiction under that clause 
ft is necessary to confer such authority by 

0^ a particular Judge: 
y 249=1916 Cal 674= 

I; 674, Approved; 

A finding on pure question of feat supported 

.iZiri iSXh cZ,:" [y 5?/ o‘'ii 

/nilef^ra Nath Boy Chowdhury, Gout 

, - J-Ihe plaintiff inslitn- 

ted thifl Buib to recover arrears of rent with 

of homestead 

' 936^,63 i ^ ‘ ‘-"“O o' '“h' 


years. The suit was tried and decreed 
by Mr. Sharuddin Ahammed, Munsif, 3rd 
Court, at Alipore, District 24-Parganas, 
exercising the powers of a Court of Small 
Causes. The defendants moved this Court 
for revision of the decision, and on their 
application a rule was issued to show 
cause why it should not be set aside. One 
of the contentions urged on behalf of the 
defendants at the hearing of the rule 
before the Division Bench was that 
Mr. Ahammed bad no jurisdiction to try 
the suit. In having to deal with this 
contention, the Division Bench came to 
be of opinion that there was a conSict of 
judicial opinion bearing upon the ques. 
tioD. Hence this reference. The rela. 
vant facts are the following: The second 
Schedule to the Provincial Small Cause 
Courts Act (9 of 1887), in its differant 
clauses, enumerates the classes of suits, 
of which Courts of Small Causes are pre- 
cluded from taking cognizance. Ci. (8) 
of that Schednle runs in these words: 


A suit for recovery of rent other than bouse 
rent, unless the Judge of the Court of Small 
Causes has been expressly Invested by the 
Local Government with authority to eserolse 
jurisdiction with respect thereto. 


Mr. Ahammed is the Munsu of the 3rd 
Court at Alipore. It is not disputed that, 
as provided in S. 25 of the Bengal, 
N. W. P. and Assam Civil Courts Act (12 
of 1887), the Local Government has, by a 
Notification in the Ofiioial Gazette con- 
ferred upon him the jurisdiction of a 
Judge of a Court of Small Causes for the 
trial of suits up to the value of Es. 50 
cognizable by such Courts and that conse- 
qneatly he bad jurisdiction, peonniary as 
well as territorial, to entertain the pre- 
sent suit. But Mr. Ahammed, admittedly, 
has never been personally invested by the 
Local Government with authority to eser. 
cise jurisdiction with respect to suits for 
recovery of rent, as required by Cl. (8) 
aforesaid. And as conferring on him the 
authority to try this suit— his jurisdiction 
having been questioned at the trial— he 
has relied upon a Notification of the Gov. 
ernment of Bengal, dated 2l8t June 1904, 
which was issued in these words; ' 

It is hereby notified that the Munsifs of All- 
pore and Sealdah m the DUtrlot of the 24-Pat. 
ganaa are vested under 01. (8) of the 
Schedule of the Provincial Small Cause Courts 

Small Cause Court Procedure suits for the 
recovery of rent of homestead land within 

their respective jurisdiction when the vaiio 
does not exceed Rs. 60. 'a»uo 
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The Division Bench were of opinion 
that a Notification such as this, which 
conferred jurisdiction upon the Court and’ 
not upon the Judge, is not a proper 
Notification under Cl. (8). This was the 
view taken by Mooketjee and Beach, 
croft, JJ., of this very Notification in 
19 C W N 1236 (l), with which the Divi- 
sion Bench were inclined to agree. They 
referred to two other decisions as support, 
ing the contrary view: 35 Cal 677 (2); 
and 19 C W N 1238 (F N) (3). They 
have formulated the following question 
for the decision of the Full Bench: 

Whetbei in a Notification under Cl. (8) of 
the second Schedule of the Provincial Small 
Cause Courts Act, it is necessary to confer 
powers by reference to the name of a particular 
Judge of a Court of Small Causes in order to 
enable him to try suits for the recovery of rent 
of homestead land under the Small Cause Court 
Procedure. 

And, as the question has arisen in a 
civil revision case, the whole case also 
has been referred to the Full Bench for 
final decision. Now the foundation for 
the view that it is necessary to invest the 
particular officer by name rests upon two 
arguments: One is that in Cl. (6) the 
words 'the Judge of the Court of Small 
Causes' are used; and the other is that 
the Act makes a distinction between 
'Court of Small Causes' and 'Judge of the 
Court of Small Causes.’ On both these 
grounds it is sought to be maintained 
that a general notification, by which all 
presiding officers of such a Court are once 
for all invested, would not be sufficient 
for the purposes of the clause. So far as 
the first of these arguments is concerned 
it does not seem to me strong enough to 
support the contention, becanse I do not 
see how the use of the words ‘the Judge’ 
suggests that the investing of the autho- 
rity should be by name any more than 
by reference to the designation. It is 
quite true that there may be a point in 
requiring the notification to be made in 
respect of only such Judges of the Courts 
of Small Causes as may happen to have 
special merit deserving the conferment of 
special authority, as a means of ensuring 
a proper standard of efficiency in the 
Court. But at the same time, it is not 

1. Safar Ali Mandal v. Golam Maadal, 1916 Cal 

574=31 I C 177=19 OWN 1236=22 C L J 

249* 

2. Akshoy Kumar v. Hiraram, (1908) 35 Cal 677 

=7 C L J 407. 

8. Mathur Hazra v. Paban Hazra, (1914) 19 

C W N 1238 (P N). 


unreasonable to assume that the Court 
itself, by reason of the volume of 
litigation of the particular type arising 
within the area covered by its territorial 
jurisdiction, may be considered deserving 
of being armed with such special power. 
And in the latter case the efficiency of 
the Court will be equally maintained if 
only the authorities concerned will be 
careful in their selection of the officer 
who is to take charge of it. As regards the 
second argument I am unable to agree 
that any such distinction as is supposed in 
it is intended by the Act. To begin with 
S. 4, that section says: 

Court of Small Causes means a Court 

of Small Causes constituted under this Act 
and includes any petsou exercising jurisdiction 
under this Act in any such Court. 

The distinction between the Court as 
an institution and the person who is the 
presiding officer of the Court — a Judge 
appointed under S. 6, an additional Judge 
appointed under S. 8, a Bench of two 
Judges appointed under S. 10. and the 
Begistrar authorized under S. 12 — is not 
kept in view in this definition. Then, 
there is a group of Ss. 32 to 35, which 
speak of “Courts invested with the juris, 
diction of a Court of Small Causes,” 
meaning thereby Courts presided over by 
Subordinate Judges or Munsifs who are 
invested with Small Cause Court juris- 
diction under S. 25, Bengal, N. W. P.and 
Assam Civil Courts Act (12 of 1887). If 
the wordings of the 'said sections of the 
two enactments, viz. Ss. 32 to 35, Provl. 
Small Cause Courts Act (9 of 1887), and 
S. 25, Bengal, N. W. P., and Assam Civil 
Courts Act (12 of 1887), both of which 
Acts came into force on 1st July 1887, 
be compared, it will be seen that, while 
the former Act describes the Court as 
being invested with the jurisdiction of 
the Court of Small Causes, under the 
latter Act, it is the presiding officer, that 
is to say Subordinate Judge or the Mon- 
sif, who is so invested. So far, there- 
fore, there was no distinction intended. 
by the legislature. But the argument is 
that Cl. (8), Scb. 2 to the Provincial Small 
Cause Cdurts Act should be interpreted 
on the footing that the legislature means 
such a distinction. The referring Judges, 
in agreement with the decision in ^ I® 
OWN 1236 (1), have expressed the yew 
that the argument is well founded. NoWr 
in 19 C W N 1236 (l), it has been ob. 

served: 



1936 BEJOY Komak V. Nagekdea Naih (FB) (M. N. Mukerji, J.) Calcutta 499 

Clause 8 ol the Schedule must be read alons 
1 S. 15, and when they are so 


wiih sub-s. w. — . . 

read, it becomes obvious that a disunction 

’ Court of 


13 


drawn by the legislature between a Court of 
Small Causes * and “the Judge ol the Court of 

Small Causes/* Cl. 8 requires that the Judge 

*- 


tovc 


with 

that 


Small 

should have been expressly 

authority to exercise jurisdiction and not 

jurisdiction should have been conferred upon 
the Court. The distioction between the Court 
as an institution In which the Judge exercises 
judicial function and the particular individual 
who presides in that Court is fundamental and 
well recognized: see for instance S. 6, Small 
Cause Courts Act. 

It is true that tbereis always a distino. 
tioD between tbe Court as an institution 
and the Judge as tbe presiding ofbeer of 
tbe Court. That is a natural distinotion 
that is to be found in tbe enactment con- 
tained in S. 6 of tbe Act, and also in 
various other enactments referred to in 
19 C W N 1236 (1). All that S. 6 shows 
is that when a Court of Small Causes has 
been established tbe Local Government 
shall appoint a Judge of tbe Court and 
that tbe same Judge may be Judge of one 
such Court or more. And a comparison 
of sub-s. (l), S. 15 with Cl. (8), Sch.l, 
only brings out this difference: that while 
under tbe former provision suits of cer- 
tain classes are excepted from tbe juris- 
diction of all such Courts, suits for re- 
covery of rent, other than bouse- rent, 
will not be excepted from tbe jurisdic- 
tion of any particular Court of which tbe 
presiding officer, tbe Judge, has been ex. 
pressly invested with authority to exer- 
else jurisdiction with respect tliereto. 
Tbe question is whether, when tbe legisla- 
ture says, as it does in Cl. (8), Sch. 2, 
unless the Judge has been invested," 
it means that tbe particular officer who 
is the Judge at tbe time should be in- 
vested by name and that an investing of 
the Judge by reference to his office as 
Judge of the Court will not be sufficient. 
With all deference I am unable to see 
that tbe kind of distinction that is notice, 
able in the provisions aforesaid would 
justify us in answering this question in 
tbe affirmi^tive. 

In 35 Cal 677 (2), it was held by this 
Court that the expression “the Judge of 
the Court of Small Causes" in Cl (8) 
must be taken to apply either to a Court 
of Small Causes constituted under the 
Act or to a Court invested with the juris, 
diction of a Court of Small Causes. The 
authority of this decision has not bean, 
as indeed it cannot be, disputed. This 
▼ery notiffcation was the one on the 


strength of which in that case the Munsif 
who bad not been personally invested, 
exercised jurisdiotion: but the validity or 
otherwise of the notihoatiou on the 
ground that it did not purport to invest 
the particular officer by name with the 
special power was not considered in that 
case the question was not touched by the 
reference which this Court was dealing 
with. lu tbe judgment in 19 C W N 
1236 (l), there is a reference to tbe deoi- 
sion of this Court in 19 C W N 1030 (l). 
In that case N. B. Chatterjee, J. i 4 tbe 
course of bis judgment, referred to a gene- 
ral notiScation issued by tbe Madras 
Government under Cl. (8), Sch. 2 to tbe 
Act investing all Subordinate Judges and 
District Munsifs within the Presidency 
with jurisdiction to try on their Small 
Cause Court side all suits for rent falling 
within tbe pecuniary limits of their spe- 
cial jurisdiction. Beacberoft, J., who, as 
already stated, was a party to the deci- 
sion in 19 C W N 1236 (l), fat from dis. 
approving of a general notihoation of the 
present character, observed thus 

But tbs local Government has authority to 
vest Judges of Small Cause Courts with powers 
to try teat suits. No notificatlou has been mtsdo 
vesting Small Cause Court Judges iu Bengal in 
general, not tbe Judge of first instauce iu this 
particular case, with such powers. 

The notification that we are now con- 
sidering came in for consideratiou before 
Jenkins, 0. J. and N. R Chatterjee J in 
19 C W N 1238 (F N) (3). On the ques- 
tion of its validity the learned Chief Jus- 
tice observed thus: 

The notification is not happily worded and I 
can appreciate there are difficulties in the w.ay 
of applying It to this case; still it seems to have 
been understood in a sense whloh makes it an- 
plicable to this case and we therefore feel that 
we ought not to interfere and disturb the juris- 
diction which apparently has bean exercised 
without question for a considerable number of 
years. 

The facts of th© c.ise last cited are not 
set out in the report. As regards the 
wording of the notification it is certainly 
not happy, for it purports to confer 
powers on all the offiears mentioned in it 
without stating that they would be com. 
petent to exercise such powers only in 
the event of their being posted as Judges 
of Courts of Small Causes established 

0»as© Courts 

Act (9 of 1887), or vested with Small 
Uose Court jonsdi otion under S. 25. Ben- 

i. Sahodra Mudlall v. Satbosabha Dasi iqir 
O jJ 303=27 I 0 258=i3 Oal 638=19*0 W N 
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(12 of 1887). Conceivably, there may be 
other difficulties as well in the way of 
applying the notification. But whatever 
difficulties may arise in other cases, there 
is none in the application of the notifica- 
tion to cases of the present nature, to 
which it has been applied ever since 1901. 
In such circumstances it would not, in my 
opinion, be right to read it too strictly 
and declare it invalid. I think I ought 
to mention here that it does appear that 
in the course of the arguments in 19 C W 
N 1238 (F N) (3), the decision in 19 C W 
N 1236 (l), was cited before the Court: 
see 18 C W N (Journal) ccxxii. 

In my judgment the words "the Judge 
of the Court of Small Causes,” and not the 
expression "the Court of Small Causes;” 
were used in Cl. (8), not for emphasing a 
distinction of the character suggested in 
19 C W N 1236 (l), or in the order of re- 
ference, but only as a compendious form 
of expression which would include not 
merely Courts of Small Causes as defined 
in S. 1 but also officers invested with 
Small Cause Court powers under S. 25, 
Bengal, N. W. P. and Assam Civil Courts 
Act (12 of 1887). lam also of opinion 
that upon the words used in the clause 
there is nothing which can legitimately 
form the foundation for the view that in 
vesting a Judge with authority to exer- 
cise special jurisdiction under that clause, 
it is necessary to confer such authority 
by reference to the name of the particu- 
lar Judge. It has been argued before us 
on behalf of the petitioners that the 
word "expressly” means that the confer- 
ment should be by name. I do not find 
any authority for this view; and in my 
opinion the word has been used in con- 
tradistinction to "impliedly” and to pro- 
vide that no conferment of authority by 
implication will be sufficient. If the 
legislature intended a conferment of au- 
thority by name, such intention could 
have been easily expressed as, it has been 
in other enactments : as for instance, 
in S. 36 (1), Bengal, N. W. P, and 
Assam Civil Courts Act (12 of 1887), 
S. 39, Criminal P. C. (5 of 1898), etc. 

There is authority for the view that no 
vesting by name is necessary under Cl. (8): 
30 Bom L R 741 (5). 

My answer to the question formulated 
for our decision therefore is in the nega- 

5. Shankar Nana v. Jagannatb Mathura, 1923 
Bom 265=111 1 0 911=30 Bom L E 741. 


tive : and the petitioners' contention on 
the question of jurisdiction should, in my 
opinion, fail. It has been argued before 
us in support of the Rule that the plain- 
tiff has not been successful in making out 
his title to the rents, because he has 
failed to establish that the jama in suit is 
included in the share of mauzah Mayapur 
which the plaintiff has purchased. This 
contention is sufficiently negatived by the 
very clear findings which the Munsif has 
arrived at and recorded in his decision. 
The learned Munsif has observed that 
though it does not appear very conclu- 
sively that the jama lies within mouzah 
Mayapur, still there is ample documen. 
tary evidence satisfactorily establishing 
that a jama corresponding to the one in 
suit has been, from ancient times, held 
by the defendants' predecessors under the 
plaintiff’s predecessors ; that there is not 
a scrap of documentary evidence in sup- 
port of the lakheraj title which the 
defendants set up ; and that the relation- 
ship of landlord and tenants as between 
the plaintiff and the defendants has been 
established. A plea of limitation has also 
been urged. It is conceded that the plea 
is well founded. That plea succeeding, 
the plaintiff can get a decree in respect of 
his claim for three years only and not 
four. The decree will have to be modified 
accordingly. The Rule should be made 
absolute to the extent indicated above. 
No order for costs in this Court. 

Jack, J. — The question referred to this 
Bench for decision is : 

Whether in a cotification under Cl. 6, Scb. 2, 
Provincial Small Cause Coarcs Act, it is neces- 
sary to confer powers by reference to the name 
of a partionlar Judge of a Court of Small Causes 
in order to enable him to try suits for the re- 
covery of rent of homestead land under the 
Small Cause Court Procedure. 

It arises out of the trial of a suit for 
recovery of rent of homestead land for the 
years 1337 to 1340 B. S. in the Court of 
the third Munsif of Alipore in which one 
of the defences raised by the defendants 
was that the suit was not triable under 
the Small Cause Court Procedure because 
the Munsif had not been expressly vested 
with powers to try such suits under that 
procedure. Under Art. 8, Sch. 2, Small 
Cause Courts Act, a suit for the recovery 
of rent other than house rent is excepteu 
from the cognizance of a Court of Small 
Causes unless the Judge of the Court of 
Small Causes has been expressly 
by the Local Government with authority 
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to exercise jurisdiction with respect 
thereto. In the present case the third 
Munsif of Alipore, Mr. Ahmed, has been 
invested by the Local Government under 
S. 25, Act 12 0 / 1887, with the powers of 
a Coart of Small Causes for the trial of 
suits cognizable by such Courts up to the 
value of Rs. 50. but bo has not been per- 
Eoually invested with powers to try suits 
for the recovery of rent other than bouse 
rent. He is exercising this jurisdiction 
only by virtue of a notification cf the 
Government of Bengal dated 21st June 
1904 as follows : 

It is hereby notified that the Munsifs oi AH* 
pore and Sealdab In the district of tbo 24-Far* 
ganas are vested under Cl. (8), Sch. 3, Provin- 
cial Small Cause Courts Act (Act 0 of 1S87) 
with power to try under the Small Cause Court 
Procedure suits for the recovery of bomestaed 
land within their jurisdictions when the value 
does not exceed Bs. 60. 

The question then is whether as a 
Munsif of the third Court, Alipore, the 
Munsif can be said to have been ex- 
pressly invested by the Local Govern- 
ment with jurisdiction to try the suit for 
recovery of the rent of homestead land, 
clearly he has been expressly invested 
with this jurisdiction by his appointment 
as Munsif of Alipore which, under the 
notification, includes the jurisdiction. In 
19 C W N 1236 (l) a contrary view was 
taken on the ground that the notification 
merely invested the Court of the Munsif 
with jurisdiction, but this is clearly not 
correct for the notification expressly in- 
vested the Munsifs of Alipore with the 
jurisdiction and not merely the Courts at 
Alipore. This was recognized in 19 C W 
N 1238 (F N) (3), Civil Rule 500 of 1914, 
m which their Lordships Jenkins, C. J. 
and N. R. Chatterji, J., remark that the 
DotiDCfttion se6ZD8 to have been onderstood 
ID a sense which makes it applicable, and 
they there/oro feel they ought not to die. 
turb the jurisdiction which apparently 
bad been exercised without question for a 
considerable number of years. This was 
in 19U (13th July), 10 year, .(ter The 
notification, and there seems to have been 
no doubt that the notification conferred 
jurisdiction until the judgment of their 
Lordships Mukerji and Beachoroft nine 
days later (21at July 1914) based. I 
think, with all due respect, on a mis 
reading of the terms of the notification 
which invests with jurisdiction not the 
Alipore Court but the Munsifs who 
preside m those Courts. The objection 


was clearly not to the general form of the 
notification because one of the learned 
Judges Beaohcrofb, J. in another case, 19 
OWN 1030 (4) referred to in the judg- 
ment, suggests that the Bengal Govern- 
ment might have made a notification 
vesting Small Cause Court Judges in 
general in Bengal with such powers. I, 
therefore, agree with my learned brother 
Mukerji, J. that the question referred to 
the Bench should accordingly be answered 
in the negative. On the merits of the oasd 
since it has been found on the evidence 
that relationship of landlord and tenant 
exists, and that the rent is due, there is 
no ground for interference with the decree 
except as regards the rent of the 1st year 
which is admittedly barred by limitation 
and 1 agree that the decree must be 
modified accordingly. 

D. N. Mitter, J. — The question which 
has been referred to the Full Bench for 
decision is framed in the following terms; 

Whether in a ootlfication under 01. (S), 
Sch. 3, Provincial Small Oauae Courts Act, It is 
necessary to confer powers by reference to the 
name of a particular Judge of a Court of Small 
Causes in order to enable him to try suits lot 
the recovery of rent of homestead land under 
the Small Cause Court Procedure. 

This reference has arisen in a rule 
obtained by the defendant under S. 25, 
Provincial Small Cause Courts Act (Act 9 
1887), for the revision of a decree of 
Mr. Ahmed, the third Munsif of Alipore 
exercising the powers of a Court of Small 
Causes. It appears that Nagendra Nath 
Palit brought a suit valued at about 
Es. 13 odd for recovery of arrears of 
rent with respect to homestead land for 
the years 1337 to 1340 B. S. in the Court 
of the said Munsif. Two defences were 
taken by defendant (l) that the Court 
has no jurisdiction to try the suit as 
Mr. Ahmed was not personally invested 
with powers to try suits for rent of 
homestead lands of the value of Ra. 50 or 
under, (2) that there is no relationship of 
landlord and tenant between the parties. 
The Munsif exercising the powers of the 
Court of Small Causes rejected both the 
defences and decreed the plaintiff's suit. 
The defendant obtained a rule on several 
grounds including the ground of want of 
jurisdiction of the trying Court to enter- 
tain the suit and including a further 
ground which was not raised in the Court 
below viz., that a portion of the plaintiff’s 
claim was barred by limitation. As there 
was a conflict of opinion regarding the 
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question of jurisdiction and as this ques- 
tion arises in a civil revision case the 
\vhole case is referred for the final deci. 
sion of the Pull Bench under Cl. 4. Ch. 7, 
Appellate Side Hules. The question of 
jurisdiction referred to the Full Bench 
depends on the construction of the provi- 
sion of S, 15, Small Cause Courts Act, read 
^itb Ch 8, Sch. 2. Under S. 15 a Court 
of Small Causes shall not take cognizance 
of the suits specified in Sch. 2 as suits ex- 
cepted from the cognizance of a Court 
of Small Causes, and it is further enacted 
by Ch (2) of that section that : 

Subject to the exceptions specified in that 
schedule and to the provisions of anj enact* 
xnent for the time being in force, ail suits of a 
civil nature of which the value docs not exceed 
five hundred rupees shall be cognhable by a 
Court of Small Causes. 

Under Ch (8), Sch. 2 : 

A suit for the recovery of rent, other than 
bouse rent, unless the Judge of the Court 
of Small Causes has been expressly invested 
by the Local Government with authority to 
exercise jurisdiction with respect thereto, 

has been exempted from the jurisdiction 
of the Small Cause Court. The defend- 
ant contends that the Munsif who is the 
Judge of the Court of Small Causes in 
this case has not been expressly invested 
by the Local Government with authority 
to exercise jurisdiction in the matter of 
suits for the recovery of the rent of 
homestead lands and that, therefore, he 
has no jurisdiction to try the suit. The 
plaintifT on the other baud contends that 
the said Munsif with powers to try under 
Small Cause Court Procedure has been 
expressly invested to try such suits for 
the recovery of rent of homestead lands 
under Rs. 50 under the notification of 
21st June 1901 although Mr. Ahmed, the 
trying Munsif, has not been personally 
invested with such jurisdiction. The 
Notification of the Government of Bengal, 
dated 2l8t June 1904, is in these terms : 

It is hereby notified that Muusifs of AHpur 
and Sealdah Id. the district of 24*P6rganas are 
vested under Cl. 8, Sch. 2 Froviocial Small 
Cause Courts Act (9 of 1887), with power to try 
under the Small Cause Court Procedure, suits 
for the recovery of rent of homestead lands 
within their respective jurisdictions, when the 
value does not exceed Bs. 50. 

The defendant replies that this noti- 
fication is of no avail for the special 
authorisation contemplated by Cl. 8 is en- 
tirely personal to the presiding Judge and 
he relies on the case in 19 C W N 1236 
(l), in support of this view. 19 C W N 
1236 (1) undoubtedly supports the con- 


tention of the defendant-petitioner. On 
the other band the plaintiff opposite 
party relies on a decision of Sir Lawrence 
Jenkins, C J.,andK. R. Chatterji, J.,in 19 
C W N 1238 (F N) (3). where the learned 
Chief Justice observed as follows with 
regard to the effect of this notification: 

The Notification is not happily worded and I 
can appreciate there aro diSicuUies in the way 
of applying it to this case ; still it seems to 
have been understood in a sense which makes 
it applicable to Ibis case and we therefore feel 
that we ought not to interfere and disturb the 
jurisdiction which apparently has been exercis- 
ed without question for a considerable number 
of years. 

On the other band the reasoning of 
Mukerji and Beacberoft, JJ., in 19 C W 
N 1236 (l), is expressed in the following 
language: 

Clause 8 of the schedule must be read along 
with sub-s. 1 of S. Id and when they are so 
read, it becomes obvious that a distinction is 
drawn by the Legislature between ^a Court of 
Small Causes' and 'the Judge of the Court of 
Small Causes.* Cl 8 requires that the Judge 
should have been expressly invested with 
authority to exercise jurisdiction, and not that 
jurisdiction should have been conferred upon 
the Court. The distinction between the Court 
as an institution in which the Judge exercises 
judicial lunction aud the particular individual 
who presides in that Court is fundamental and 
well recognised: 

and again the learned Judges proceed : 

It is clear upon a clear reading of Cl. 8 and 
assigning to the term its natural meaning, that 
the Legislature intended that suits for the re- 
covery of rent should be tried under the Small 
Cause Court Procedure, only by such Judges as 
bad been expressly authorised to exercise juris- 
diction in that behalf, it was not Intended that 
jurisdiction should be conferred by a general 
order on a particular Small Cause Court irres- 
pective of the qualifications by the individual 
officer who may preside therein. 

It has been said that in some of the 
provisions of the Small Cause Courts Act 
a distinction is drawn between a Court of 
Small Causes and a Judge of a Court of 
Small Causes, and we were referred to 
S. 6, Provincial Small Cause Courts Act. 
S. 4 comes before S. 6 of the Act and un- 
der S. 4 which is the definition section, 
unless there is something repugnant in the 
subject or context "Court of Small Causes 
means a Court of Small Causes constituted un- 
der this Act and includes auy person exercising 
jurisdiction under this Act in any such Court. 

The distinction between tbe Court as 
an institution and tbe person ^bo is the 
presiding officer of the Court whiob runs 
through S. 6. S. 8. S. 30 and S. 12 is not 
observed in S. 4. Under S. 4 the Munsif of 
Alipore would be a person exercising 
jurisdiction under this Act m any such 
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Court for under Cl. 8, Soh. 2, all Unnsifs 
of Alipur exeroiaing Small Cause Court 
powers have been expressly invested by 
the Local Government under the Nobifi- 
cation of June 1904. The word expressly 
invested" is used in contradistinction to 
the word “impliedly” or “inferentially". 
The word “expressly” in ^Webster’s dic- 
tionary is stated to mean “in the express, 
direct or pointed manner, in direct terms, 
plainly" and the word [Express' means 
according to Webster "directly stated ; 
not implied or left to inference; distinctly 
or pointedly given, made unambiguous by 
special intention." In Chamber's piction- 
ary the word ‘Express’ means “pressed 
or clearly brought out, exactly represent- 
ing, directly stated, explicit, clear, in- 
tended or sent for a particular purpose". 
In construing an Indian Statnte as an 
English Act of Parliament the ordinary 
sense of the words must be looked into 


tiOD. The eflect of Art. 8 and the notificatfou 
read together I 3 to give a Judge jurisdiction to 
entertain a suit for rent as a small cause suit 
provided (i) he is a Judge of a class to whom the 
notification applies, and (ii) the amount claimed 
is not beyond the pecuniary limits of his spe- 
cial jurisdiction. 

I am of opinion that the Notification 
of June 1904 although not very happily 
expressed is in substantial compliance 
with the provision of Cl. 8, Schedule 2, 
of the Small Cause Courts Act: that 
it is in accordance with the Notifica- 
tion under Cl. 82 in Madras — Notification 
which was issued so far back as 1888 — 
that it is consistent with the notification 
issued under the same clause in Bombay 
— Notification which has been enforced 
since September 1911: see 41 Bom 367 (8), 
and. has been acted upon in Bengal since 
1904 notwithstanding the decision of 
Mookerji and Beaohcroft, JJ. in 19 C W N 
1236 (1). It seems to me that the in- 


and Dictionaries have to be consulted. As 
Lord Coleridge, C. J. observed in 16 Q B 
D636 (6) at p. 641: 

I am quite aware that dictionaries ate not to 
he taken as authoritative exponents of the 
meanings of words used in Acts of Parliament, 
hut it is a well-known rale of Courts of law 
that words should be taken to be used In their 
ordinary sense and we therefore sent foe in- 
struction to these books. 

The word “expressly invested" is not 
equivalent to "invested by name". This 
view has been adopted in Bombay in a 
recent case with referrence to Cl. 8 and 


it has been held that it is not necessar 
to invest the powers by a reference to tb 
name of a particular Judge: See 1928 Boi 
265 (6). The view I am taking receive 
considerable support from a Full Bene 
of the Madras Court in 23 Mad 547 (7 
where Sir Arnold White. C. J. observe 
as follows with reference to a Notifioatio 
much more general in terms than th 
Notification of 21st June 1904: 

Amongst excepted suits apeolfied'in the Schi 
dale are saita for the recovery ofientothi 
thao house-rent, unless the Judge of the Ooui 
of Small Causes has been expressly invested b 
the Local Government with authority to exei 

nf ^ thereto (article 8 

By a Notification dated 31th January 1388 tb 
Madras Government has Invested all Snbord 
nate Judges and District Mnnsifs within tk 
Presidency with jurisdiction to try on the 
small cause side all suits for rent falling with! 
the pecnnlary limit s of their special iurlsdl, 

6. Queen V. Peters, (1886) 16QBD 636=6S 
J Me 178=31 LT 615=84 W R 899=16 C( 

Ayyarv. Sennia Nalokeu. (190 
98 Mad 617=10 M L J 839 (P B). 


tentioo of the Legislature was that if the 
Judge of the Court of Small Causes was 
an officer Invested with jurisdiotion to try 
Small Cause Court suits up to a certain 
limit, viz. whether a Munsif or a Subordi- 
nate Judge of a particular district, and if 
such officers were expressly invested by 
reference to a class of such officers with 
powers to try suits for rent of homestead 
lands by a Notification of the Local Gov. 
ernment,suoh a notification would not be 
ultra vires of the statute but would be 
in substantial compliance with it. 


For the aforesaid reasons I would 
answer the question referred to the Full 
Bench in the negative. The next point 
argued before us is that the Small Cause 
Court Judge baa committed an error in 
law in coming to the conclusion that the 
relationship of a landlord and tenant 
exists between the parties. This is a pure 
question of fact and is supported by doou. 
mentary evidence filed on behalf of the 
plaintiff. This finding cannot be assailed 
in revision under S. 25 of the Act. A 
plea of limitation has been raised for the 
first time before the High Court. Such 
a plea is permissible under S. 3, Limita- 
tion Act. It appears that the suit has 
been brought for four years’ rent; as the 
case is not governed by the Bengal Ten. 
anoy Act it has been conceded on behalf 


of the opposite parties that the claim for 
rent beyond three years of th e date of 

8. Ram Krishna Yeswant v. Tho President 
Municipality, 1916 Bom 106=38 
I 0 831=41 Bom 867=19 Bom L R 83 
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the jnstitutioD of the suit is harred by 
limitation. The plaintiff's claim for the 
year 1337 B. S. must be dismissed. The 
decree of the Small Cause Court Judge 
will be varied accordingly. 

S. K. Chose, J. — The Question referred 
to the Pull Bench is: 

Whether in a Dotification under Cl. (8) of 
Sch. 2, Provincial Small Cause Courts Act, it is 
necessary to confer powers by reference to the 
name of a particular Judge of a Court of Small 
Causes in order to enable him to try suits for 
the recovery of rent of homestead land under 
the Small Cause Court Procedure. 

The reference arises out of an applica- 
tion made by the defendants under 
S. 25, Provincial Small Cause Courts Act, 
against a decree in a suit for recovery of 
arrears of rent of homestead land situated 
within a Municipality. The suit was 
tried by Mr. S. Ahmed, Munsif of the 
Third Court at Alipore, under the Small 
Cause Court Procedure and one of the 
defences was that this procedure was not 
applicable. It appears that under S. 25, 
Bengal, Agra, and Assam Civil Courts Act 
12 of 1887 the Local Government bad by 
notification conferred upon Mr. Ahmed 
personally the jurisdiction of a Judge of 
a Court of Small Causes under the Pro. 
vincial Small Cause Courts Act, 1867 for 
the trial of suits cognizable by such Courts 
up to the value of Bs. 50. There is also 
a notification issued by the Local Govern. 

ment on 2l6t June 1904 which runs. thus: 

It is hereby notified that the Munsifs of 
Alipore and Sealdab in the district of the 24* 
Parganas are vested under Cl. (8) of Sch. 2, 
Provincial Small Cause Courts Act (Act 9 of 1887), 
with power to try under the Small Cause Court 
Procedure suits for the recovery of homestead 
land within their respective jurisdiction when 
the value does not exceed Hs. 60. 

The point is whether this notification 
is sufficient to confer upon Munsifs of 
Alipore and Sealdah in general and upon 
Mr. Ahmed in particular jurisdiction to 
try a suit for recovery of rent, other than 
bouse rent, under the Small Cause Court 
Procedure. The answer would be in the 
affirmative, it is contended, in accordance 
with the decisions in 35 Cal 677 (2), and 
19 C W N 1238 (P N) (3); but it would be 
in the negative in accordance with the 
decision in 19 C W N 1236 (l). In the 
referring judgment Nasim Ali, J. states 
that he is inclined to take the latter 
view. Now, sub-s. (l) of S. 15, Provin- 
cial Small Cause Courts Act 9 of 1887, 
runs thus; 

A Court of Small Causes shall aot take cogni- 
zance of the suits specified in Sch. 2 as suits 


excepted from the cognizance of a Court of Small 
Causes. 

Schedule 2 is headed "suits excepted 
from the cognizance of a Court of Small 
Causes,” and Cl. (8) runs thus: 

A suit for the recovery of rent, other than 
house rent, unless the Judge of the Court of 
Small Causes has been expressly invested by the 
Local Government with authority lo exercise 
jurisdiction with respect thereto. 

That there is a distinction made bet. 
ween a "Court” and a "Judge of the 
Court” is quite clear and it is borne out 
by the other provisions of the Act. Under 
S. 4: 

"Court of Small Causes" means a Court of 
Small Causes constituted under this Act and 
includes any person exercising jurisdiction under 
this Act in any such Court. 

Therefore, the expression "Court of 
Small Causes” under the Act would include 
the Judge presiding in the Court; in other 
words ‘ unless there is something repag. 
nant in the subject or context,” a provi- 
sion in the Act relating to a Court of Small 
Causes would apply also to the Judge. On 
the other hand "Judge” is not defined 
and "the Judge of the Court of Small 
Causes” (to use the expression in Cl. 8} is 
not necessarily an officer appointed under 
S. 6 of this Act, but may be an officer in. 
vested with powers under S. 25, Civil 
Courts Act 12 of 1867. In this connexion 
it may be noted that the natural distinc. 
tion between a Court and a Judge as a 
person is recognized and maintained in 
the Provincial Small Cause Courts Act as 
a glance at (3hap. II will show. Thus 
under S. 5 the Court may be established; 
under S. 6, the Judge may be appointed 
and be may be Judge of more than one 
Court: under S. 9, the Judge is liable to 
suspension or dismissal; and so on. S. 31 
provides that a Judge of a Court of Small 
Causes may be appointed to some other 
office. Mr. Bose for the plaintiff oppo- 
site party has contended that the distinc- 
tion is lost sight of in Ss. 32 and 33, but 
these two sections deal with the Court 
only and indeed the argument does not 
help Mr. Bose. So in the material 01. (8), 
Sch. 2 it is the Judge that is the piesi- 
ding officer of the Court who must be 
"expressly invested,” with the necessary 
antbority. 

The next point is, what is a Munsif ? Is 
he a Court or is be a person ? Here again the 
provisions of Aot 12 of 1887, which came 
into force on the same date as Aot 9 viz., 
on Ist July 1887 preserve the natural dis- 
tinction between an officer and the holder 
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of the office. See for iDStance, Chap. 2 
of the Act. S. 3 gives the four classes of 
Courts and S. 4 provides for the number 
of Judges and Munsifs. The succeeding 
sections deal with the different classes of 
officers, Ss. 7 and 12 in particular deal 
with Munsifs. S. 13 provides for the local 
limits of the jurisdiction of Courts while 
S. 19 deals with the joriadiotion of a 
Munsif. Chap. V deals with misfeasance 
which is purely personal to the officers 
concerned. The same distinction is seen 
in S. 38 which speaks of the presiding 
officer and S. 39. So far as the material 
S. 25 is concerned, its terms ensure that a 
particular Subordinate Judge or Munsif 
shall be given the necessary jurisdic- 
tion. But in Cl. (8), Soh. 2, Provincial 
Small Cause Courts Act, the terms require 
that the Judge of the Court shall be In- 
vested. Where a Munsif of Alipore is the 
Judge, and a notification like the one of 
21st June 1904 invests such a Munsif 
with the necessary jurisdiction, it would 
seem to be sufficient compliance with the 
law. The case in 35 Cal 677 (2) did not 
touch the point at issue now. It merely 
held that Cl. (8), Sob. 2, would apply 
either to a Court of Small Causes consti- 
tuted under the Act or to a Court inves- 
ted with the jurisdiction of a Court of 
Small Causes. On the other hand, in G. B. 
500 of 1914, 19 C W N 1238 (F N)(3) the 
material question came up expressly be- 
fore Jenkins, O.J., and N. E. Chatterjea. J. 
The learned Judge said : 

Tbo oottfication (o( Slst June 1901) is act 
happily worded and I can appreciate there are 
difficaUles in the way of applying it to this 
case; still it seems to have been understood in a 
sense which makes it applicable to this case, 
and we therefore feel that we ought not to in- 
terfere and disturb the jurisdiction which ap- 
parently has been exercised without question 
for a considerable number of years. 

What is stated here is almost a prinoi. 
pie of factum valet, though not quite. On 

• J*",® decision in the case 

in 19 0 W N 1236 (l), which the referring 
Judges are inclined to follow. In that 
case the judgment proceeded by first 
pointing oat that a distinction is drawn 
by the legislature between a "Court of 
Small Causes and a Judge of the Court 
Of bmall Causes," and next that Cl. (8) 
requires that the Judge should have been 
expressly invested with authority to ex 
eroise jurisdiction. The judgment pro’ 
oeeds : 

It Is clear upon a clear reading of 01. (8) and 
assigning to (he term its natural meaning, that 


the legisl.'iture intended that suits lor the re- 
covery of rent should bo tried under the Small 
Cause Court Procedure, only by such Judges as 
had boon expressly authorised to exercise juris* 
dictlou Id that behalf, it was liot iatonded that 
jurisdiction should be conferred by a general 
order on a particular Small Cause Court, irres* 
pective of the qualidcatiou of tho individual 
officer who may preside therein. 

The judgment however did not go fur- 
ther and discuss the question whether a 
Munsif is a Court or an officer, in other 
words a Judge of the Court. Undoubtedly 
the notification of 21st June 1904 is not* 
happily worded as pointed out by Jonkins, 
C. J. and N. R. Chatterjea, J. It also 
overlooks the question of the qualifica- 
tions of the individual officer as pointed 
out by Mookerjea and Beachoroft, JJ. 
Still the notification confers tl\e autho- 
rity on the Judge when tbo latter belongs 
to a particular class of Munsifs. Therefore 
it complies with the terms of Cl. (8). 
It has been sought to be argued that the 
word ‘ expressly ” means " by name.’’ 
There is no authority cited beyond the 
fact that in some cases Government have 
invested the officer by name. On the 
other band. Government have also inves- 
ted officers with powers ex officio. See 
for instance the list given at p. 588 of the 
Bengal Civil List up to 1st January 1936 
showing various investments of powers ex 
officio in the case of certain Judicial Offi- 
cers of the 24-Perganas, e. g. the Judge of 
the 24-Ferganas is ex officio special Judge 
in that district under S. 115 (c), B. T. Act, 
whtob enacts that "the Local Govern- 
ment shall appoint one or more persons to 
be special Judge, etc." In such cases, to 
quote the language of Jenkins, C. J. "it 
seems to have been understood in a sense 
which makes it applicable to such parti- 
oolar case. On the other hand, the word 
express'* is defined thus in Wharton’s 
Law Lexicon : "that which is not left to 
implication as express promise, express 
covenant.” This is not dissimilar to the 
ordinary dictionary meaning (Oxford Dio- 
tionary) " definitely stated, not merely 
implied.” This was the view taken by 
Patkar and Baker, JJ. in 30 Bom 741 (6) 
relying on 35 Cal 677 (2). Thus a nobifica- 
tion investing the Judge of a partioular 
,CoQrt of Small Causes in a partioular 
district would be express enough to satisfy 
clause (8) , though the name of the Jodge is 
nob mentioned. Yet the notification of21sb 
June 1904 is really nob different from that. 

There ate also such provisions as See- 
tiou 36 of Bengal Act XII of 1837. where. 
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by the Local Government; may invest 
with the powers of any Civil Court under 
tills Act by name or in virtue of office” 
etc. In my judgment, the question referred 
to the Full Bench for decision should be 
answered as follows t In a notification 
under Cl. (8). Sch. 2, Provincial Small 
Cause Courts Act it is not necessary to 
confer powers by reference to the name of 
a particular Judge of a Court of Small 
Causes in order to enable him to try suits 
♦ for the recovery of rent of homestead land 
under the Small Cause Court Procedure.” 
On the merits of the case, it it conceded 
that one year’s rent is barred by limita- 
tion and the decree must be modified ac* 
cordingly. In other respects there is no 
case for interference. 

Patterson, J. — I concur in the judg- 
ment of my learned brother Mukerji, J., 
and have nothing to add. 

v.b./r k. Reference anm'ere^ 

in negative. 
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FULL BENCH 

M. N. Mukerji, Jack, D. N. Mitter, 
S. K. Ghose and Patterson. JJ. 

Nirode Chandra Mulcherjee and oihere 
— Plaintiffs — Appelhnts. 

V. 

Chairman of Commimnners of Kamar. 
hati Municipality — Defendants — Respon- 
dents. 

Full Bench Ref. No. 1 of 1936. Decid- 
ed on Ist May 1936, from appellate de- 
cree of Addl. Dlst. Judge, 24 Parganas, 
DL J2th June 1933, in A. F. A. D. 
No 1621 of 1933. 

4 (al Bengal Municipal Act (3 of 1834 as 
amended by Act 4 of 1894), Ss. 30 and 22^In* 
sertingwords '^including the subsoil and all'* 
do not disjoin not being private property 
etc." by which all roads " is governed : 9 

I C 5G2 and 62 Oal 692=163 I C 109 : Over- 
ruled, 

By insertiog the words including the sub- 
soil and all" between the words “roads and 
bridges'* in the opening sentence of S. 30 the 
legislature did not intend to disjoin the clause 
“ not being private property, etc.’*, by which 
the words “ all roads ** had been governed all 
along since 1864 All that the legislature in- 
tended to do by the enactment was to include 
the vesting of the soil along with the surface 
of the road on the resting that takes place 
under 8. 30 of the Act 33 Cal 1290, FolLi 1917 
Cal 629, Ref. ; 9 I 0 662 and 62 Cal 692=163 
J 0 109, Overruled ; English eases referred. 

[P 510 0 1, 2] 

(b) Bengal Municipal Act (15 of 1932), 
5 ^ 95— S. 9S does not make any substantial 


change in rights of Municipality in such 
pathway as Act 3 of 1884 deals with. 

Section 95, Bengal Municipal Act, 15 of 1932, 
has not, beyond doing away with the deSnitton 
of 'road* as contained in the Act of 1891 which 
led to some confusion and diSerence of opinion 
and introducing two dednitions of 'private 
street' and 'public street* S. 3, Cl. (43) aod 
8. 3 Cl. (44), which more precisely deSne the 
owners of the land concerned, has not made 
any substantial change in the rights of the 
Municipality in such pathways as the Act pur- 
ports to deal with. [P 512 C 2] 

(c) Interpretation of Statutes — Grammati- 
cal construction producing inconsistent re* 
suits '—Construction applying more consis- 
tently to Act in all parts is to be preferred. 

A grammatical constructioD, which is open 
to so many objections and produces results 
which are unsatisfactory, can hardly be pre- 
ferred to a construction, which though not 
strictly grammatical, applies more consistently 
to the Act, in all its parts : Easier Counties k 
Cos. V. ilarriaget (I860) 9 H L C 32, Ref. 

[P 612 C 1) 

(d) Bengal Municipal Act (4 of 1684 as 
amended by Act 4 of 1894), S. 30— Road 
over which public have right of way vest in 
Municipality under S. 30. 

Roads over which the public have a right of 
way, if they are not private property, vest in 
the Municipality under S. 30 of Act 3 of 1884, 
as amended by Act 4 of 1894 : Case la^o dis- 
cussed. [F 513 0 1] 

Panchanan Ghose, Rama Prosad 
Mukhopadhyay, Sonrindra Narain Ghose 
and Paresh Nath Mukherjee — for Appel- 
lants. 

Bijan Kumar Mukherjee, Benoyendra 
Prosad Bagchi and Sourindra Kumar 
Ghose Chowdhury — for Respondents. 

M. N. Mukerji, J. — The suit in con- 
nexion with which this reference has 
been made was in respect of a strip of 
land, said to be about 616 sq. ft. in area. 
The strip is in continuation of a public 
road known as the Pithuri Ghat Road, 
and is bounded on the east by an ad- 
mittedly public road and on the west, by 
a pucca bathing ghat. In the plaint it 
is stated that there is a burning gbat ad- 
joining the bathing gbat. On the north 
and south of the strip of land are 
mittedly lands belonging to the plaintiffs. 
It is also stated in the plaint that the 
said strip of land and the two ghats are 
private properties of the plaintiffs, be- 
longing solely to them in rent-free right. 
The cause of action for the suit was des- 

cribed in the plaint as follows : ^ 

The defendant Munioipaliby 

has of late been trying to convert the 
plaintiffs’ land into a Municipal road, ana 
with that fraudulent object in J 

about to open up the disputed land ao 
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thftt ‘soliags' (i. e.. bricks) and khoa (1. e., 
brick-bats) may be spread for making 
the same into a part of Pitburi Gbat 

Boad.'’ , 

The substantial prayers in the plaint 
■were : that the plaintiffs’ title to the 
strip of land be declared and that it be 
also declared that the defendant Muni- 
cipality has no right, title or interest in 
the same or to open any road through 
the same, and also that an injunction 
might issue restraining the defendant 
Municipality from interfering with or 
disturbing the plaintiffs’ possession of the 
said strip of land and from opening any 
road or passage through the same. The 
defendant Municipality in their written 
statement, besides taking other defences, 
denied the plaintiffs' title to and posses- 
sion in the said strip of land and alleged 
in substance, that the same was a part 
and parcel of the Pithuri Gbat Hoad 
which belongs to the Municipality. It 
was further alleged that the ghats were 
public gbats and that the said strip of 
land is a road and is the only access to 
tbs bathing ghat and has all along been 
maintained by the Municipality. 

The Munsif dismissed the suit, bolding 
that the plaintiffs bad failed to estab. 
lish their title to the salt land and that 
the same wna & part of the public road 
named the Pitburi Gbat Road and as snch 
had vested in the defendant Municipality. 
The Additional District Judge, on appeal 
by the plaintiffs, held that the plaintiffs’ 
title was made out. He held however 
that the strip of land was a public road 
or a public street, the evidence making it 
clear that : 

The public in general and not the residents 
ot the nelghbonthood only have a right of way 
over the strip of land in question, and there is 
no instance of any member of the public having 
been disallowed the use of the strip of laud as 
road. ^ 

o ^ that under 

b. 95, Bengal Municipal Act ot 1932 
^bjoh came into force on Isb December 
1982, the strip of land, being admittedly 
a public street” as defined in the Act 
bad become the property of the Moniol 
pahty under S. 95 of the Act. He ob 
served that even if it be held that the 
land, being private property, had not 
vested in the Municipality under S SO 
Bengal Municipal Act of 1894. and a de’ 
claration to that effect be made in favour 
of the plaintiffs the Municipality would 
be able to get rid of the declaration by 


asoparato suit for that purpose 
and relying on S. 95, Bengal Municipal 
Act of 1932. On this view of the matter 
the learned Judge affirmed the decision 
of the trial Court, dismissing the suit. 
The plaintilfs then preferred a second 
appeal to this Court. The Division Bench 
which heard the appeal has referred it to 

the Full Bench with the following order : 

As wc dissent from the decision proaouDced 
by a Division Bench in 43 Cal 180 (1), under 
R. 2, Ch. 5 ol the .Appellate Side Rules we 
refer the appeal for the decision of the Full 
Bench and frame the following questions for 
decision : (I) Do roads over which the public 
have a right of way in a Municipal area vest in 
the Municipal Commissioners ? (2) Was 43 Cal 
ISO (1) correctly decided ? 

The learned referring Judges in the 
order of reference have observed thus : 


Our view is that under 8. 30, Act 3 of ISSf, as 
amended in 1S94 a road inoluding the subsoil 
vests in the Municipal Commissioners if the 
pathway is one over which the public have a 
right to pass. The phrase '‘not being private 
property'* in that section, in our opinion, 
qualifies the words '^bridges, tanks," etc., only. 
In our judgment, this U the grammatical lu* 
terpretation of the section as amended, and if 
any other interpretation were given we should 
find It impossible to attach an^ meaning to the 
words '*aDd all." This was pointed out by 
Coxe, J. in 0 I C 562 (2), which decision was 
followed by Nasim AH, J. in 62 Cal 092 (8). We 
are however pressed by the decision of a Divi* 
Sion Bench in 43 Gal 180 (1), where Fletcher 
and Richardson, JJ. following an obiter dictum 
made In 33 Cal 1290 (4), have held otherwise. 
We are of opinion, for the reasons stated above, 
that the said case has been wrongly decided 
and consider that Cl. (a), S, 95, Act 15 of 1932, 
has made no change in the law but it is of a 
declaratory nature, and that the decision of 
the Courts below is correct. 

To deal with this reference I propose 
first of all to examine some of the provi- 
sions of the Bengal Municipal Act 3 of 
1884. S. 6, Cl. (l3)of the Act, in defin- 
ing the word "road,” says : 

In this Act, unless there be something repug* 
nant in the subject or contest, ''road" means 
any road, street, square, court, alley or passage, 
whether a thoroughfare or not, over which the 
public have a right of way. 

Paragraph 1. S. 30 of the Act, prior to 
itsamendment by Act 4 otl894, ran thus: 


1 . UbalrmaD, Honrab Muaicipality v. Hari 
Daa Date, 1917 Gal (129=33 I C 271=43 Q»i 
130=20 OWN 613. 

2. Kumud Bandhu Das Gupta v. Kishoti Lai 
Gosvfami, (1911) 9 I C 662. 

8. Beer Bikram Kiahora Manikya v. Chairman 
ComllUiMualcipality, (1935) 62 Cal 692 == 

4. Chairman. Howrah Municipality v. Kshotra. 
Krishna Muter. (1906) 33 Cal 1290=10 C W 
W 1044=4 C L J 843. 


503 Calcutta Nirode Ch. v. Kamarhati 

All roads, bridges, tanks, ghats, wells, chan- 
nels and drains in any Monicipality (not being 
private property and not being maintained by 
Government or at the public expense), now 
existing cr which shall hereafter be made, and 
the pavements, stones and other materials 
thereof, and all the erections, materials, im* 
plements and other things provided therefor, 
shall vest in, and belong to, the Commis- 
sioners. 

And S. 31 of the Act was in these 
words : 

The Commissioners at a meeting may agree 
with the person in whom the property in any 
road, bridge, tank, ghat, well, channel or drain 
is vested to take over the property therein or 
the control thereof, and after such agreement 
may declare by notice in writing put up there* 
on or near thereto that such road, bridge, tank, 
ghat, well, channel or drain has been trans- 
ferred to the Gommissiooers. Thereupon the 
property therein or the control thereof (as the 
case may be) shall rest in the Commissioners, 
and such road, bridge, tank, ghat, well, channel 
or drain shall thenceforth be repaired and main- 
tained out of the Municipal fund. 

On a plain reading of the three provi- 
sioDS just quoted it seems to me clear 
that loads' as de&ned in the Aot. that is 
to say, roads over which the public have 
a right of way [S. 6, Cl. (13)], prior to Act 
4 oi 1894, could be either not private 
property (S. 30) or property vested in 
some person (S. 31). The words 

DOt beiog private property and not being main- 
tained by Government or at the public expense 

have been explained by this Court, and 
in my opinion rightly, in 33 Cal 1290 (4) 
thus: 

The phrases connected by the conjunction 
'and' must be taken distributively. 

Giving this meaning to the words, there 
can be no question that S. 30, as it stood 
before Act 4 of 1894, meant that all roads 
over which the public have a right of 
way shall vest in the Commissioners, but 
roads being private property shall not so 
vest and roads maintained by Government 
or at the public expense shall also not 
vest. It is also clear that under 8. 31 
roads over which the publio have a right 
of way but theproperty in which is vested 
in some person, or, in other words, which 
are private property, may be dealt with 
by agreement between such person and 
the Commissioners with the result that 
the property therein or the control there- 
of, as the case may be, may be taken over 
by the Commissioners. It is quite true 
that the Legislature was not particularly 
careful in drafting some of the sections of 
the Act, e. g. S. 217 in Cl. (l) of which 
the expression 'public road’ is sued, as the 
word ‘public’ therein would be redundant 
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if the definition of ‘road’ as given in the 
Act is remembered, while in Cl. (5) there- 
of the word ‘road’ only is used. But it 
seems fairly clear that the legislature, 
while enacting Ss. 30 and 31, was dealing 
with two classes of roads in the Act, in 
both of which the publio had a right of 
way, and one of which was private pro- 
perty and the other not private property. 
If that was so, the only meaning that can 
reasonably be attributed to the word 
public’ in the definition of ‘road’ in sec- 
tion 6 (l3) is that the word must have 
been used by the legislature not in its 
strict sense as meaning the public in 
general, but only in a loose sense, includ- 
ing in its category sections of the general 
public or strangers or outsiders, that is to 
say, persons other than the owner gf the 
land on which the road runs. The Act. 
in my opinion, purported to deal with 
roads over which any of such bodies had 
a right of way, and left untouched such 
roads which were private pathways over 
which the owners thereof and none else 
bad any right of way. 

Id such roads as the Act brought within 
its purview, the owner of the land itself 
might have his rights of ownership sub- 
ject to the right of the land itself, might 
have lost his rights of ownership therein 
to the extent that it was a road, in 
which case it was not a private property. 
In the latter case the road vested in 
the Commissioners under S. 30 of the 
Act; and in the former case the Com- 
missioners could, by way of agreement, 
take over the property in the road qua 
road or its control under S. 31 of the 
Act. That the Act does deal with roads 
over which the publio have aright of way 
but to which S. 30 does not apply and 
which accordingly do not vest in the 
Commissioners cannot be disputed, 17 
Cal 680 (5) at p. 684. The general law 
relating to the rights of the owner of the 
land vis a vis the persons who use the land 
as road, apart from the provisions of the 
Act, is the same in India as in England. 
There may be acquisition of a right of 
way by prescription by individuals as 
well as groups of individuals. Or it may 
be that there has been a dedication to 
the publio, express or implied. As ob- 
served in 33 Cal 1290 (4): 

Where the owner sets apart land for the use 
of the publio and formally declares that such 

5, Bam Chandra Qhose v. Bally Munlolpality, 
(1890) 17 Cal 680. 
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nr he coDveTs Jftods to a Mnnicl- residents of the neighbourhood only have 


U his intention or he conveys lands to a Manic l- 

pality or to trustees to hold lor the use of the 
public, an implied dedication arises by operation 
ol law from the acts of the owner and is really 
founded upon the prloc^P^? 
proceeds not upon the principle th^at a 
has actually been made, but rather on the 
principle that the owner having allowed the 
public to enjoy the user 

pose is estopped from denying the right of the 

public to this enjoyment of such user . . . in 

cases, however, where the dedication is not ex- 
press but merely implied, and consequently 
there is no deed defining the extent of the 
rights created by the dedication, a qaestion 
may arise as to whether the dedication is 
of the entire ownership in the land or 
merely of the right of user, because .... 
a dedication is a devotion to public uses, 
either of the land itsolf or of an easement in It 
by any unequivocal act of the owner of the fee 
manifesting such clear intention. An owner 
may appropriate land to public use and yet 
retain in himself all such rights in the soli as 
are compatiable with the full exercise apd enjoy* 
ment of the public use to which the property 
has been devoted. It is not essential to consti- 
tute a valid dedication that the legal title 
should pass from the owner; nor is it inconsis- 
tent with an effectual d^lcatlon that the 
owner should continue to make any and all uses 
of the land which do not interfere with:thd 
uses for which it is dedicated. 

To consbitote a dedtoabioD of a way to 
the public by an owner of the eoil there 
must be an intentioo so to dedicate, and 
user by the public is evidence of such in. 
tention; there may be dedication of a way 
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a right of way over the strip of laud lu 
questioQ and that there has been no inst- 
ance of any member of the public having 
been ever disallowed the use of the strip 
of land as road, there can be no room for 
the contention that the road qua road is 
still the private property of the plaintiffs. 
If the case had to be dealt with under 
Act 3 of 1881 prior to the amendment 
introduced by Act 4 of 1894, there could 
be no question whatever that S. 30 of the 
Act would have applied to the road in 
question. The question, however, is 
whether the latter Act introduced any 
change in the law. In the District 3Iuni- 
oipal Improvement Act (3 of 1864), there 
was in S. 2 the following deffnition of 
"Highway": 

The word “Uighway” shall moan any road, 
street, square court, alley or passage, whether 
a thoroughfare or not, over which the public 
have a right of way; and also the road way over 
any public bridge or causeway. 

And in S. 10 of the Act it was said that 
all public highways ‘not being private 
property' shall vest in and belong to the 
Municipal Commissioners, while under 
S. 11 the Commissioners could by agree- 
ment with the person in whom the property 
in any highway was vested, take it over so 

AS tn VASh if. in fhArrtflAloAa Tn fhA nATn 


to the public for a limited purpose, as for 
a footway, but there cannot be a dedica- 
tion to a limited part of the public; (1843) 
11 M & W 827 (6). And in order to estab- 
lish that a road is a public toad it is 
auffioient, if acts of user by the public are 
shown to have been acquiesced in by the 
owner of the land over which the road 
passes and these acts are of such a char- 
acter as to warrant the inference that the 
owner intended to make over to the public 
the right to use the land as a public 
highway: 6 0 L R 282 (7). referring to 2 
Sm L 0 10th Rdn 157 (8). Such being 
the law, there may be roads over which 
the public have a right of way and yet the 
road qua road may still be private pro- 
perty. But upon the finding at which the 
Court of appeal below has arrived and to 
which I have already referred, namely 
that the public in general and nob the 

6. Poole V. Husklnsou, (1843) 11 & W 897= 

169 E B 1039=63 B R 789. 

7. Audeison v. Jagadamba Debi, (1880) 6 0 L R 
282. 

8. Dpvaston v. Payne, (1796) 9 Sm L 0 10th 
Edn. p. 157=9 H B1 627=8 B R 497. 


Act, the Bengal Municipal Consolidation 
Act (5 of 1876), ‘road’ was defined in pro- 
cisely the same words in which it was 
defined in the later Act, the Bengal 
Municipal Act (3 of 1884), the word 
‘Highway’ being abolished. The reason 
for snob abolition probably was that the 
technical meaning attributed to the word 
by the English Highway Act of 1835 was 
not considered suitable to this country. 
Ss. 32 and 33 of the Act made similar 
provisions, except for the inclusion of 
other things, namely, bridges, embank- 
ments, tanks, ghats, wharves, jetties, 
wells, channels and drains, as there were 
in Ss. 10 and 11 of the previous Act. These 
provisions were produced in Ss. 30 and 31 
of Act 3 of 1884. It seems noteworthy 
that in all the three Acts of 1864, 1876 
and 1884, the same distinctive feature 
has all along remained present, namely 
that notwithstanding that each of these 
Acts brought within its purview all roads, 
over which the ‘public’ had a right of 
way, a distinction was made and ke'pt up 
all through as between roads which were 
nob private property and roads the pro- 
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perty in which remained vested in the 
owners of the land itself. 

Two cases came up before the High 
Court, one under the Act of 1876 and the 
other under the Act of 1864,. In the for- 
mer of these cases, 13 Cal 171 (9), the 
Municipality claimed compensation money 
awarded under the Land Acquisition Act 
for the whole of the soil of what was 
found to be a public road, on the ground 
that they had a title to the property 
under S. 32 of the Act of 1876, while the 
Zemindar claimed it on the ground 
that notwithstanding that the road was a 
public road the soil was his. Following the 
decision in 7 Q B 47 (10), it was held that 
"road ’ in S, 32 of the Act did not mean 
everything above and below the toad and 
that the sub-soil, therefore, did not belong 
to the Municipality. In the second case 
it was held similarly that S. 10, Act 3 of 
1864 did not deprive a person of any right 
of private property that he may have in 
land used as a public road, nor did that 
section vest the sub-soil of such land in a 
Municipality, and that when such land 
was no longer required as a public road 
the owner was entitled to recover posses- 
sion. In this last mentioned decision 
reliance was placed on the earlier decision 
in 13 Cal 171 (9) and reference also was 
made to the decision in 7 All 362 (11), in 
which it was held that the word ‘road* 
used in the N.'W. P. and Oudh Municipal 
Act (^5 of 1873) did not include the sub- 
soil. It was at this stage that Act 4 of 
1894 was passed, S. 22 of which intro- 
duced the words 'including the soil and 
air between the words ‘roads and bridges' 
in the opening sentence of S. 30, Act 3 of 
1884, 

The question is whether by inserting 
these words the Legislature intended to 
disjoin the clause "not being private pro- 
perty”, etc., by which the words 'all 
•roads” had been governed all along since 
|1864. It should be noted that the effect 
of such disjunction would be to obliterate 
khe distinction which I have pointed out 
above as between the two classes of roads 
of which the Acts bad all along taken 
cognizance, over both of which the pub- 
lic’ had a righ t of way, giving the word 

9. Chairman, Naihati Monioipality v. Kisbori 

Lai Gosnaml, (1886) 13 Cal 171. 

10. The Vestry ol St, Mary, Newington v, 

Jacobs, (1870) 7 Q B 47, 

11. Nibal Chand v. Azmat All Khan, (1885) 7 

All 362=1835 A W N 66. 


'public' not the strict but the loose mean- 
ing in which I understand the word as 
used in the Acts. I am not prepared 
to bold that such was the intention of the 
Legislature. I am inclined to the view 
that all that the Legislature intended to 
do by the enactment aforesajd was to 
include the vesting of the soil along*with 
the surface of the road under S. 30 of the 
Act. In England although tbs'>Burface 
only of a highway vestsi n a Local Autho- 
rity, Courts have enlarged the meaning ctf 
such vesting so as to give Local Authori- 
ties a limited right to the stratum of the 
snbsoil immediately below the surface; 
See (1878) 4 Q B D 104 (12), (1680) 14 
Ch D 785 (13) and (1896) A C 434 (14). 
These decisions laid it down that not 
merely the street surface but something 
more passes; so mncb of the depth below 
the surface, as was essential for the 
making, maintenance, occupation and es- 
clusive possession of the street for the use 
of the public being included in the vest- 
ing. 

Tbe law in England as it stands to- 
day, as the result of judicial decisions and 
statutory vesting, is that the freehold 
i.S not transferred to tbe Authorities, but 
tbe effect is to vest in the Authorities tbe 
property in tbe surface of the street or 
road and in so moch of tbe actual soil 
below and the air above as may reason- 
ably be required for its control, protection 
and maintenance as a highway for tbe use 
of the public, and to this extent the for- 
mer owner is divested of the property 
(Halsbory’s Laws of England, Hailabam 
Edition, Vol. 16, p. 300, where some of 
tbe above-mentioned cases, as also a num- 
ber of other cases, are cited). Amongst 
these, reference may be made to (1903) 1 
Ch 437 (15), in which Collins, M. B., said: 
"That which is vested is tbe area of the 
user.” To what extent, if any, tbe Indian 
Legislature has gone beyond these deci- 
sions, by using such words as "and belong 
to" in S. 30 or "to take over the property 


I. Gorerdale v. CbsrltOQ, (1878) 4 Q B D 104— 
48 L J Q B 178=40 L T 88=27 W B 257. 

I. Bolls V. Vestry of St. George Bouthwar^ 
(1860) 14 Ch D 785=49 L J Oh 691=43 L T 

140=28 W E 867. „ 

Mayor of TUDbridgewells v. t p 

434=65 L J Q B 451=74 L T 885=60 J P 
roq 

Pinchley Electric Light Co, v- Finchley 
Urban Council. (1903) 1 OhJfl-nhJGh 
297=88 L T 215=51 W B 375=67 J P 97— 
1 L J B 244=19 TLB 233, 
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therein'’ in S. 31 of Act III of 1884 or 
similar expressions respectively, m Ss. 95 
and 96 of Act 15 of 1932. is a matter into 
which I do not desire to enter here. Bat 
the point Chat I am now on is that the 
Legislacure by (sic) the amending the Act 
of 1894 included the soil along with the 
road in the vesting that takes place under 
S. 30. 

In 33 Cal 1290 (4). in which a ghat was 
concerned, Mookerjee, J., (Rampini, J., 
agreeing) in construing S. 30 as it ran 
after the amendment aforesaid took it 
that the expression “not being private 
property”, etc , still governed the words 
“all roads.” This, it is true, was obiter. 
In 43 Cal 130 (l). the facts were the 
following: the plaintiffs alleged that a 
pathway was private and not a public 
pathway and asked fora perpetnal injunc- 
tion restraining the Municipality from 
interfering with its exclusive user by the 
plaintiffs. Their case was that the 
Municipality had been trying to make the 
pathway a public pathway hy causing 
false reports to be submitted by the Muni- 
oipal Othcers and getting entries made 
to the effect in the existing maps and re- 
cords. The Municipality pleaded inter 
alia that the pathway was not a private 
pathway hut was a ‘road’ within the 
detlnition of the Act and was vested in 
.the Municipality, and that, in the alter- 
native, it was a road under the control of 
the Municipality. The Munsif granted 
the injunction, holding that the pathway 
was a, private one. The Judge, on appeal 
by the Municipality, held that though 
the pathway was a ‘road’ over which the 
public might have a tight of way, it did 
not necessarily vest in the Municipality 
under S. 30 of the Act, and made a de- 
claration to that effect, withdrawing the 
mjunotion which the Munsif had granted. 
He tboughb that it was not necedsary (or 
him to decide the question whether the 
pathway was one over which the public 
had. as a matter of fact, a right of way 
and whether, in that event, the path- 
way was under the control of the 
Municipality. The case was taken on 
appeal to this Court by the Municipality 
and m that appeal it was held that the 
construction of S. 30. which the Judge 
had adopted, was correct, but it was 
necessary to determine the second quee. 
tion which the Judge had left undeter, 
mined ; and m that view of the matter 
the case was remanded for further hear 


iDg and (r 0 sb dacision. Flotchor, J. 
(Richardson, J., agreeing) observed thus 
in his judgment : 

'*Tho first question is— Is the pathway vested 
in the MunicipaHty under S. 30, Bengal Muni* 
cipa) Act? That depends upon the construe* 
tioD of the section. The section has been 
amended by recent legislation and it Is argued 
that by reason of that amendmout the statute 
operates to vest all roads whether private or 
not within the limits of the Municipality. That 
view is supported .by two unreportod decisions 
of this Court, both by a siogle Judge of this 
Court. On the other band in a considered 
judgment of Mookerjee, J. in 33 Cal 1'200 (4), 
(he learned Judge has put what to iny mind is 
the only possible construction of S. $0. 1 agree 
with the learned Judge in the view ho has 
expressed there as to the meaning of the sec* 
tion. Any other view, 1 think, is outside Che 
range of argument. 

Of the two unraported deoisious refer- 
red to in the above passage cue was the 
deoisioD in 9 I C 562 (2). lo that case 
Cose, J, held that upon the findings of 
fact arrived at by both the Courts below 
the pathway in question which the plain- 
tiff in that suit olaioied as bis private 
property was not a ‘road’ within the 
meaning of S. 6 (13) of the Act, a finding 
which was enough to support the decree 
which was being challenged before him. 
But the learned Judge went on to con- 
strue S. 30 of the Act and observed thusi 


i( appears tome that if the words lu paren- 
thesis apply to ‘roads* as well as to ‘bridges, 
tanks etc., the words ‘and all' ia the first 
line 01 the section are superfluous. Moreover 
as is pointed out by Mr. OoUier, a common* 
tatoc on this Act, whose view on this point 
appears to me to be correct, before the 
amendment of the Act in 1894 the words in 
parenthesis could hardly have applied to 
roads , because before the amendment the word 
road did not include the soil, but related 
merely to the surface, and having regard to the 
aetinUloD of road in the Act it was not possible 
that the surface of any road, as defined in the 
Act could be private property. In 1394 the 
^eda including the soil* were added 'and It 
then became necessary to decide whether the 
subsoil of roads, which bad not up till thou 
Men included in the scope of the Act, should lu 
the case of private property vest in the Com- 
missioners or not. The express insertion of the 
words ’and air is an indication that the IorIs* 
latore intended that the subsoil should follow 
the surface, and should cease to be private pro- 
perty as the surface had already ceased under 
the original Act before the amendment. In anv 
case, as the words at present run, ihev 

® ^ ae/se con- 

is true lhai it 

la difficult. It not Impossible, to reoonoile this 
MDSlruotlon with S. 31. But this difflouUy 
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Act they must, I think, vest in the Municipa* 
lity undci S. 30. 

The observations quoted above are 
obiter. Nextly they have for their foun- 
dation an erroneous assumption that be- 
fore the amendment of 1894 the words 
in parenthesis did not govern the word 
‘roads’ — an assumption which is clearly 
untenable and has not been sought to be 
justified before us. Thirdly, they proceed 
on the basis of another assumption that 
having regard to the definition of the word 
‘road’ in the Act it ‘was not possible 
that the surface of any ‘road’ could be 
private property. And this assumption 
entirely overlooks the distinction to which 
1 have referred and which, as 1 have al- 
ready stated, has been consistently main- 
tained in the Acts of 1864, 1876 and 1884. 
Lastly as has been noticed by the learned 
Judge himself, the construction which 
found favour with him would not fit in 
with the very next section ; and the diffi- 
culty can only be removed by making 
another assumption, equally unwarranted, 
that there was a slip in drafting that sec- 
tion. If there was a slip, it is clear that 
that slip was not corrected ever since 
1864. A grammatical construction, which 
is open to so manyobjections and produces 
results which are so unsatisfactory, can 
hardly be 'preferred to a construction, 
which, though not strictly grammatical, 
applies more consistently to the act in all 
its parts; see 9 H L C 32 (16). The 
other unreported decision referred to in 
the judgment of Fletcher, J. gives no 
reasons, and need not be discussed. There 
is a recent decision of this case, 62 Cal 
692 (3), in which my learned brother 
l^asim All, J. has adopted the aforesaid 
grammatical construction. 

The. learned Judge has not gone so far 
as Core, J. did, and has not suggested that 
prior to the amendment of 1894 the words 
in parenthesis did not govern the word 
'roads'. 

I am firmly of opinion that to give a 
reasonable and consistent meaning to the 
provisions of the Act the grammatical 
construction based on the principle of 
proximity should not be adopted, and 
that S. 30 of the Act should be construed 
in the manner in which it was construed 
by Mookerjee, J. (Eampini, J. agreeing) 
in 33 Cal 1290 (4), and by Fletcher, J . 

16. Easter Counties & Companies v. Marriage, 
(1860) 9 H L C 32=31 L J Ex Oh 73=7 
Jour N B 53=8 W R 748. 


(Richardson, J. agreeing) in 43 Cal 130(1). 
In that view of the matter, there can be 
no question that upon the findings of the 
Court of appeal below as regards the char, 
acter of the road in the present case, the 
road, qua road, including the subsoil, was 
vested in and does belong to the Commis. 
sioners under S. 30 of Act 3 of 1884 as 
amended by S. 22 of Act 3 of 1894. I am 
also of opinion that S. 95, Bengal Munici. 
pal Act (16 of 1932), has not, beyond doing 
away with the definition of ‘road' as con- 
tained in the Act of 1884 which led to 
some confusion and difference of opinion 
and introducing two definitions of 'private 
street’ and ‘public street' [S. 3, Cl. (43) 
and S. 3 Cl. (44)], which more precisely 
define the rights of the owner of the land 
concerned, has not made any substantial 
change in the rights of the Municipality 
in such pathways as the Act purports to 
deal with. 

In any case, the words of S. 95 of the 
Act are, in my opinion, so plain that I can 
see no escape from the conclusion that the 
land in the present suit, coming as it 
admittedly does within the definition of a 
‘public street,’ has on the Act coming into 
force, vested in and came to belong to the 
Commissioners even if it be assumed that 
the repealed Act had not already produced 
any such effect. The Court of appeal 
below appears to have been of the same, 
opinion. We have been asked on behalf 
of the plaintiffs to determine to what 
extent their proprietary rights, as owners 
of the land, have been lost to them, by 
the operation of the Acts or any of them. 
We do not see any necessity to go into a 
question which has not yet arisen and 
will have to be decided when, if ever it 
will arise. Here the only canse of action 
upon which the suit was founded was one 
which arose in connection with the sur- 
face of the road and its soil meaning by 
that word so much of the depth below the 
surface as was essential for the making, 
maintenance, occupation and exclusive 
possession of the road qua road for the 
use of the public. It was on that cause 
of action that the reliefs were asked for 
in the suit. It is true that the Munici- 
pality denied the title of the plaintiffs to 
the land itself, but this they did only as ® 
plea to repel the prayer for such reliefs 
as were asked for and as were pertinent 
to the cause of action. That plea has 
been overruled by the learned Judge and 
80 no controversy on that question can 
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over arise again. But to avoid any diffi- 
culty arising in future I tbink we should 
make it clear in oar order that the plain- 
tiffs’ prayer for declaration of their title 
to the plaint land qua road inolading its 
soil and for a declaration that the defen- 
dant Municipality has no right, title or 
interest in the same, and also their prayer 
for the injunction as made in the plaint 
are dismissed, and that no other question 
is now decided. Tho result, in my judg- 
ment, is that the questions formulated for 
our decision should be answered in the 
manner following : 1. Roads over which 
the public have a right of way. if they are 
not private property, vest in the Munici- 
pality under S. 30 of Act 3 of 188t as 
.amended by Act 4 of 1894. 2. Yes, in so 
Ifar as it is a decision on the qaestion of 
conatruotioQ of the aforesaid section. And 
the appeal should be dismissed with costs, 
fee being allowed for the bearing before 
the Division Bench according to scale, and 
for the bearing before this Bench at five 
gold moburs 

Jack, J. — This Reference has arisen out 
of an appeal in which the plaintiff appeU 
lants pray for a declaration of their title 
to a strip of road in Kamarhati Munici- 
pality connecting their private ghat with 
the Fithuri Ghat Municipal road. In the 
suit which was instituted on 3rd Novem- 
ber 1930, they also prayed lor an injunc- 
tion on the municipal commissioners 
restraining the latter from interfering 
with their possession. The defendant 
Municipality deny the plaintiff’s title and 
maintain that the disputed land is part of 
the Fithuri ghat road belonging to the 
Municipality which has all along been 
maintaining it. It has been found that 
the disputed piece of road way is on land 
belonging to the plaintiffs but that the 
public have a tight of way over the land 
as shown by their free and uninterrupted 
use of It for a very long time. On these 
finding of faot the suit was dismissed. In 
second appeal the plaintiffs maintain that 
thei^c title should have been declared (even 
If they were given no other relief) on the 
ground that under the provisions of tho 
iiengal Municipal Act 6 of 1804 (which 
was the Act in force when that suit was 
institnbed), the land being private ptopertv 
has nob vested in the Municipality and 
tuab Bengal Municipal Act 15 of 1932 has 
no retrospective offoob. 

The appeal has been referred to this 
Bench on account of the deoision of the 
1936 C/65 & 66 


43 Cal 130 (l), by which the learned refer- 
ring Judges state that they are pressed. 
In connection with the reference two 
questions are framed for our decision, viz. 
(l) Do roads over which the public have 
(sic) a right of way in a Municipality 
vest in Municipal Commissioners? ('<J) Was 
the case, 43 Cal 130 (l), cor*-6ctly decided ? 
Under S. 95, Bengal Municipal Act 15 of 
1932, all public streets including the soil, 
the pavements, stones and other materials 
within the Municipality shall vest in and 
belong to the Commissioners. Public 
street (as defined in S. 3, Cl. 30) means 
any street, road, lane, gully, alley, passage, 
pathway, square or court, whether a 
thoroughfare or not over which the public 
have a right of way. 

The first question for decision must 
therefore be answered in the affirmative. 
But obviously the learned Judges really 
want our decision whether under S. 30 of 
Act 3 of 1684 as amended in 1894 a road 
including the sub-soil vests in tbe Muni- 
oipal Commissioners if tbe roadway is one 
over which tbe public have a right to 
pass. This is their view and they are of 
opinion that the case, 43 Cal 130 (l), in 
which the contrary view has been es- 
pressed, was wrongly decided. In that suit 
the plaintiffs sued tbe Howrah Munioi- 
pality fora perpetual injuQotioD restraining 
them from interfering with the exclusive 
use of a certain pathway by the plaintiffs, 
and claiming that it was private pathway. 
It was held that the pathway was a 
private pathway and therefore did nob 
vest in the Municipal Commissioners uu- 
der S. 30 of the Act of 1884 as amended 
by the Act of 1894 as that section did not 
operate to vest all roads, whether private 
or nob, within the Municipality in the 
Municipal Commissioners. That deoision 
I think was right. The learned Judges in 
that case however also held that if the 
public had a right of way over the path- 
way then the Municipality would have a 
right of control under later sections of tbe 
Act, inferring that in that case tbe path 
would not vest in the Municipal Commis- 
sioners. In this, with all due respect, 
I think they were wrong for, if the public 
had a right of way, the owner would have 
ceased to have any separate right if the 
path was a pathway for. as a pathway, 
it would have ceased to be private pro’ 
perby, and under 8. 30 of the Act would 
have vested in tbe Municipality The 
learned Judges who have referred these 
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questions reached the same conclusiou as 
to the application of S. 30 of the Act of 
1884, but by a different route. “Boad” 
is defined in the Act of 1884, as 
a road, street, square, court, alley or passage, 
whether a thoroughfare or not, over which the 
public have a right of way, 

and S. 30 of the Act runs as follows: 

All roads (including the soil and all) bridges, 
ghats, wells. cbaDuels and drains in any Muni- 
cipality (not being private property and not 
being maintained by Government or at the 
public expense) now existing, or which shall 
hereafter be made and the pavements, stones 
and other materials thereof and all the erec- 
tions, materials, implements and other things 
provided therefor shall vest in and belong to 
the Oommissioners. 

The learned Judges say that the words 
in parenthesis “not being private property 
and not being maintained by Government 
or at public expense” do not apply to the 
roads but only to the bridges, tanks, etc., 
because of the words “and all” inserted 
after roads and before bridges etc.; the 
context however shows that the words 
“nob being private property" must have 
been intended to apply to roads notwith. 
standing the separating words “and all” 
for otherwise the words in any Munici- 
pality” would also be divorced from the 
words “all roads”, and further the words 
“not being maintained by the Government 
or at the public expense” would be dis- 
connected from the words “all roads”, 
though in each case it is evident that 
they were used in connection with the 
roads as well as bridges, etc I am not 
impressed with the interpretation favour- 
ed by the learned referring Judges based 
on the grammatio construction of the 
sentence following the decision of two 
single sitting Judges in 9 I G 562 (2) and 
62 Cal 692 (3), but rejected by their Lord- 
ships Bampini and Mookerjee, JJ. in 
33 Cal 1290 (4). My impression is that 
the words “and all” were possibly intro- 
duced merely to make the sentence more 
euphonious. If it had read “all roads 
(including the soil) bridges, tanka, etc,” 
it would not have been so euphonious as 
the sentence “all roads (including the soil) 
and all bridges, tanks, etc.” and the addi- 
tional words were added when the clause 
“including the soil” was introduced by 
the amending Act of 1894. The use of 
the word “private” as applying to roads is 
explained 1 think because roads in this 
seobioD as in S. 31 and in S. 217, Cl. (l) 
(where public roads ate referred to) meant 
roads in the ordinary sense including 


private roads and not exclusively roads 
over which the public had a right of way 
the definition of roads in the Act nob 
applying as repugnant to the context. 
Long continuous user by the public with 
the owner’s knowledge and acquiescence 
raises a presumption of dedication to the 
public for use as a road including sucb 
portions of the sub-soil as were necessary 
for the maintenance of the road and it is 
these non-private rights in the land that 
vest in the Municipality. This was the 
view taken in 33 Cal 1290 (4). Accord- 
ingly such roads as roads cannot be regar- 
ded as private property and vest in the 
Municipality. Since therefore the plain 
tiffs' claim was really for declaration to 
their title to the land in suit as a road-^ 
way the suit was rightly dismissed though 
both the Courts have found that the 
plaintiffs have a good title to the land 
over which the road was made. 

The discussion raised in this appeal is 
somewhat academic for S 30 of the Aot» 
of 1894 is no longer of any practical im- 
portance whatever since there can be no- 
question that under S. 95, Municipal Act 
of 1932, all roads in a Municipality over 
which the public have a right of way now 
vest in the Commissioners; and, if S. 30 
of the amended Act of 1894 had been, 
construed against the Municipality, tha> 
Municipality could immediately bring a 
suit under the existing law and get a 
declaration that the land had vested in 
the Municipality. There is ample autho- 
rity for the view that in such cases the- 
law as it now is can be applied to lessen 
litigation. For example, the cases 20 
C L J 107 (17) and 47 C L J 630 (18) 
may be referred to. I agree therefore 
with my learned brother Mukerji, J* 
that the appeal should be dismiesed) the* 
first question answered in the affirmative 
and the second question partly in the 
affirmative and partly in the negative ae 
1 have indicated 


D- N. Mitter, J — I have had the plea- 
jure and the advantage of reading before* 
hand the judgment just delivered by my 
learned brother Mukerji, J. I agree en- 
tirely that the question referred to the 
Pull Bench should be answered in the 
way be has answered them I so entirely 
agree with the conclusions reached by 

17 Ral Cbdran 5Iandal v. Biswa Nath Uondal, 
1915 Oal 1U3=26 1 0 410-‘20 O h 3 ^ 01 . 

18 Suresh Chandra v. Kantl Chandra, 1028 Cat 
436=1 1010 715=47 0 Ii J 580. 
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him and generally with the reaaone on 
wbioh the eaid conolusions are based that 
I have nothing farther to add. 


S. K. Ghose. J.— The questions of law 

referred to the Full Bench are 

(1) Do roads over which the public have a 
right of way iu a Mauicipaiity vest in the 

Municipal Commiseionets? 

(2) Was the case, 43 Cal 130 (1). correctly 


tlecided ? 

The matter arises out of a secood ap- 
peal preferred by tbeplaiDtiffs whose case 
is that the land in suit is their private 
property and that the Kamarhaty Muni- 
cipality has DO title to ib. This land is a 
continuation of a publio street which is 
on the east side; on the west there is a 
private ghat of the plaintitfs. The suit 
was instituted on 3rd November 1930 
when the Bengal Municipal Act 3 of 1884 
was in force, but during its pendency that 
Act was replaced by the Bengal Municipal 
Act 15 of 1932, The Courts below have 
concurred in finding that the land in 
question is included in the rent-free pro- 
perty of the plaintiffs and that the publio 
have a right of way over it so that it is a 
'*road" as defined in S. 5 (13) of the Act 
of 1884. The contention of the plaintiffs* 
appellants is that in accordance with 
S. 30 of the Act of 1884 the property in 
the road remains with them and does not 
vest in the Municipality. The lower ap- 
pellate Court pointed ont that under 
S. 95 of the Act of 1932 

all public streets, without reaervatloQ of private 
property in such streets, have become vested in 
the Municipality, 

and it held that the declaration which is 
sought for under the old Act would be in- 
fructoous because the Municipality could 
by another suit obtain a declaration in its 
favour under S. 95 of the new Act. There- 
upon a question arose as to whether the 
new Act would have retrospective effect, 
and the contention for the Municipality 
was that 8. 95 of the new Act has made 
no change in the law but is of a deolara. 
tory nature. This contention has found 
^vour with the learned referring Judges 
The question is whether under S. 30 Act 
3 of 1884, as amended in 1894 a road in 
clnding Its soil, vests in the Municipal 
Commissioners if the publio have a right 
of way over that road. The learned re 
ferring Judges take the view that the 
phrase not being private property” in 
B. 30 does not refer to “all roads, inclnd- 
mg the soil, that it only refers to thesuo 
ceeding words and all bridges, tanka 


etc.” This they consider to be the gram- 
matical meaning of the section as amend- 
ed. In this they have the support of 
two decisions of this Court. In 9 I 0 
562 (2) Cose, J. thought that if the words 
in parenthesis apply to roads as well as to 
bridges, tanks, etc., the words and all ' 
in the 6r3b line of the section would be 
superSuous and that the express insertion 
of the words “and all" was an indication 
that the legislature intended that the 
subsoil should follow the surface and 
should cease to be private property, as the 
surface had already ceased under the ori- 
ginal Act before the amendment of 1894. 
In taking this view Cose, J. was following 
the commentary of Mr. Collier. The diffi- 
oulty in the way of this view, as Cose, J. 
himself says, is that 


it is difficult, if not impossible, to reconcile this 
construction with S. 31. But this difficulty 
may be due to a slip in drafting and need not 
compel me to construe S. 30 otherwise than in 
the ordinary grammatical way. 

It does not appear that Coxe, J. had 
before him the earlier case in 33 Cal 
1290 (4) which was decided by Rampinl 
and Mookerjee, JJ. in 1906. There the 
question was with regard to a ghat and 
S. 30 of the Act of 1884 was construed 
from that point of view. Mookerjee, J. 
mentioned that under S 30, as it stood 
before the amendment by Act 4 of 1894, 
the term road” comprised only the sur. 
face of the road and not the subsoil un. 
derneath it as was held in 13 Cal 171 (9) 
and 20 Cal 732 (19). In 1894 the legis. 
lature amended the section so as to make 
all roads, including the soil, vest in the 
commissioners. A question was raised be- 
fore us as to the true effect of the words 
not being private property and not being 
maintained by Government at ... . publio ex- 
pense 


which find place in S. 30. In my opinion 
the phrases connected by the conjunction 
and” must be taken distributively and nob 

collectively. Theseobion clearly means bhab 

all roads, etc., shall vest in the commis- 
sioners, bub roads, etc., being private pro- 
perty shall not so vest; and roads, etc., 
maintained by Government or at publio 
expense shall also nob vest. The inten- 
tion of the legislatnre appears to have 
been nob to vest in the commissioners 
such roads, etc., as are either private pro 
perby or are maintained by Government 


19. Modbu Sudan Rundn 
(1893) 20 Oal 732. 


V. Promeda Nath Roy, 
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or at the public expense. But here also a 
little difficulty was felt. 

So far as ghats are concerned however it may 
be observed that Ss. 30 and 32 overlap and 
there is an apparent inconsistency. 

It was held in that case that the word 
ghat in S. 30 was not intended to include 
the burning ground that the title to 
the burning ground did not vest m the 
Municipality, but that the ghat itself be- 
longed to the Municipality. The next 
case, 43 Cal 130 (l), was decided in 1915 
by Fletcher and Richardson. JJ. There 
the subject-matter was a pathway which 
was held to be private, and the question 
was whether it vested in the municipality 
under S. 30. Fletcher, J. discarded the 
view of Coxe, J. in 9 I C 562 (2) which 
was quoted in argument and followed that 
of Mookerjee, J. in 33 Cal 1290 (4) de- 
claring “any other view I think is alto- 
gather outside the range of argument.” 
Then be proceeded to say: 

Then comes tbe other question. The learned 
Judge has not found whether the public have 
or have not a right to g6 over the pathway in 
question. If tbe public have a right to go over 
the private pathway then tbe Municipality, 
under certain later sections of the Act, have 
been given tbe power of control, tbe difierence 
being that, in the case of roads vested in the 
Municipality, they are the body responsible for 
tho lighting, watering, sewering and clearing the 
roads and, in the other case, where the road is 
not BO vested in tbe Municipality, they have 
only the power of control to prevent tbe road 
from becoming a nuisance or the rights of the 
public from being Interfered with. Tbe learned 
Judge has failed to consider that case alto* 
gather and be has made a declaration that this 
is a private pathway. 

Ultimately tbe case was remanded for 
the determination of this question. There* 
fore the view taken was that private 
pathways do not vest in the mnnicipality 
under S. 30, but that if the public have a 
right of way over such a pathway the 
municipality have **a right of control as 
conferred by the later sections of the 
Act’\ These and other cases were before 
Nasim Ali, J. in 62 Cal 692 (3) which 

was decided in 1935. He favoured the view 
that ‘‘private property*' would not refer 
to "roads". But be proceeded to remark: 

If however the words '‘private property*’ be 
taken to refer to roads as well, only private 
roads or pathways would be exempted ... S. 31 
evidently contemplates private roads, the sur- 
face of which did not vest in the Municipality 
under S. 30 of the Act before the amendment 
of 1894. 

Mr. Panchanan Ghose for the appel- 
lants before us has strenuously ^contended 
that tbe parenthetical clause ‘'not being 


private property etc.*’ must refer back to 
"all roads’’, hnding support from Coxe, J., 
and Nasim Ali, J., and further that "pri. 
vate property * includes land belonging to 
a private individual but over which the 
public have a right of way, such as the 
land in dispute in this case. His conten- 
tion is that the public right is a right 
of passage only and the owner retains bis 
property in tbe soil and that therefore 
such a * road" would be "private pro- 
perty" and would not ‘ vest in and be- 
long to tbe commissioners." Dr. Mukherjl 
for tbe other side has contended that the 
parenthetical clause does not apply to "all 
roads" and that even if it does the word 
roads" has been losely used and not 
strictly in accordance with its deOnition 
in the Act. According to the latter argu* 
menti only such roads are excepted as are 
private roads qua roads i. e , over which 
tbe public have no right of way. In this 
connexion Dr. Mukberji has contended 
that it is a well established canon that a 
grammatical construction should not be 
followed if it leads to inconsistency if not 
absurdity. As to this it is just as well as 
to recognize that opinion is by no means 
uniform as to what tbe grammatical con- 
struction of tbe particular passage in 8. 30 
is. Wbat Coxe, J. took to be tbe gramma, 
tical construction did not 6nd favour with 
Fletcher, J. who took it to be "altogether 
outside tbe range of argument. A refer, 
ence to tbe older Acts will now be useful. 
In tbe District Municipal Improvement 
Act, Act 3 of 1864 tbe relevant S. 10 runs 
as follows : 

All public highways in any place to which 
this Act shall be eiceoded (not being the pro- 
perty of and repaired by and kept under the 
control of tbe Government, and not being pri- 
vate property) existing at tbe time ibis Act 
comes into operation, or which shall afterwards 
be made, and tbe paveineuts, stones and other 
materials thereof, and also all erections, mate- 
rials, implements, and other things provided for 
such highways, shall vest in, and belong to tbe 
Municipal Commissioners. 

Here there is no question that the 
parenthetical clause, which is practically 
the same as in S. 30 of the Act of 1884, 
refers to "all public highways." High- 
way" is dehned thus : 

Highway shall meanany Road, Street, Square, 
Court, Alley, or Passage, whether a thoroughfare 
or not, over which the public have a right o 
way; and also the roadway over any public 
bridge or causeway. 

With the exception of the last clause 
the definition is the same as that of a 
"road,” in the sabseguent Acts. But in 
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S. 30 roads over which the public have a 
right of way by referring them to a later 
section, meaning possibly S. 31. The con- 


S. 10 the words “all public” before “high- 
ways” is noteworthy. The next 8. 11 runs 
thus : 

It sbail be lawlal for the Municipal Commis- 
sionora to agree with the person or persons IQ 
whom the property in any highway is vested^ 
to take over the property therein, and after 
such agreement to declare by notice m writing 
put up in any part of such highway that the 
same has become a public highway. Tbereupoa 
such highsvey shall vest ia the Municipal Com- 
mUsionora.und shall thenceforth be repaired and 
kept out of the Municipal Fund. 

The next Act wastho Bengal Municipal 
Act, 1876. (Act 5 of 1876), in which the 
corresponding sections are Ss. 32 and 33. 
The first paragraph of S. 32 runs thus: 

All roads, bridges, embankments, tanks, 
ghats, wharvos. jetties. welU, channels and 
drains in any Municipality (not being private 
property) and not being znaiutaioed by Govern* 
ment or at the public expense, now existing or 
which shall hereafter be made, and the pave* 
ments, stones and other materials thereof, and 
all erections, materials, ImplemeDts and other 
things provided therefor, shall vest in and 
belong to the Commissioners. 

It will be noted that the term "roads” 
is substituted for "publio highways,” an 
expression which has a technical meaning 
in English law, and between "roads" and 
the parenthetical clause some new items 

bridges, etc.,” are introduced. It is a 
reasonable inference that the parenthe- 
tical clause does not cease to govern 
"roads” and that it governs all the items 
"roads, bridges etc.” S 6 (16) gives a 
definition of “road” which is practically 
the same as that of "highways'' in the 
previous Act and is identical with the 
definition in the subsequent Act. S. 33 
also mentions “road.” In the snooeeding 
Act 3 of 1884, Ss. 30 and 31 maintain the 
identical language and provisions. There- 
after occurred decisions to the effect that 
the word roads” comprised only the sur- 
face of the roads, but did not include the 
subsoil which belonged to the Zemindar 
within whose estate the road was situated' 
13 Cal 171 (9) and 20 Cal 732 (19). Hence 
the amendment by Act 4 of 1894 by which 
the words ‘ including the soil and all” 
were introduced between the words 

roads " and "bridges.” Obvioosly this 
amendment was not intended to disturb 
the force of the parenthetical clause 
which remained where i* was and must 
govern loads” as also the other items 

bridges, etc. This is consistent with 
the interpretation put upon the section 
by Mookerjee. J. in 33 Cal 1290(4). But 
Fletcher, J. in 43 Cal 130 (l) sought to 
go further and exclude from the scope of 


tentiOD of Mr. Gbose for the appellants 
that roads over which the public have a 
right of way are still private property is 
based upon authorities which were not 
concerned with the amendment of 1894. 

The decision in 13 Cal 171 (9) fol- 
lows the English case (1872) 7 Q B 47 
(20). In 25 Mad 635 (31) the matter 
in issue was the meaning of the phrase 
"vesting streets in a IVlunicipal Coun- 
cil" with particular reference to the 
Madras District Municipalities Act The 
current of authorities in England and 
India, including 13 Cal 17 1 (9) and 20 Cal 
733 (l9), was considered and it was held 
that such vesting does not transfer to the 
municipal authority the rights of the 
owner in the site or soil over which the 
street exists, that it does not own the soil 
from the centre of the earth usque ad 
coelum, but that it has only the right to 
manage and control the surface of the soil 
and so much of the soil below and of the 
space above the surface as is necessary to 
enable it to maintain the street as a 
street. This view was adopted by 
Mookerjee and Cuming, JJ. in 44 Cal 689 
(22). That was a case in which the 
vesting of a street was considered with 
reference to the Calcutta Municipal Act, 
and 13 Cal 171 (9) was also cited. The 
amendment of 1894 was not under dis- 
cussion. It has been said that the effect 
of the amendment is that by tbe addition of 
the words "including the soil” in 1894, the 
Commissioners have been constituted the 
owners of the roads and all the soil beneath 
and therefore the amendment overrules 
the law as formerly laid down. It is how- 
ever another question whether the owner- 
ship of the soil will continue in the Muni- 
cipality where the road has been definitely 
abandoned or has ceased to exist. For 
our present purpose it may be said that 
the effect of tbe addition of the words 
"including the soil” is only this: that 
where the road vests in the Municipality 
the soil vests also, but this does not touch 
the provision that a road which is private 
property does not vest. 


20. Vestry ol St. Mary, Navington v. Jacobs, 

(1872) 7 Q B 47. 

21. Snndaram Aiyat t. Municipal Council 
Madura. (1902) 25 Mad 685=12 M L J 37. 

22. Kbetra Mohan Qhosa v. Corporation ol Cal- 
outta. 1917 Cal 95=87 I 0 96=44 Cal 689= 
21 0 W N 234=24 0 L J 368. 
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In the present Bengal Manicipal Act 
15 of 1932 the corresponding sections are 
Ss. 95 and 96, The langaage is completely 
changed though the purport of the enact- 
ment appears to be the same. The Act 
deBnes public street, S. 3 (44). the rele- 
vant words being the same as in the case 
of “highways” in the Act of 1864 and of 
roads” in the succeeding Acts; but goes 
further and defines “private street” in a 
negative way (Cl. 43), but subject to a 
minimum requirement as to dimensions 
or size, to that extent introducing a new 
provision in the law. “Street” is defined 
as meaning a public or private street 
(OL 51). In S. 95 (1) (a) the term used 
is all public streets.” The parentheti- 
cal clause of the previous Acts finds place 
in sub-s. (l) but the clause referring to 
private property is omitted. 8. 96 on the 
other hand refers to “any street,” etc. 
Thus all through the various enactments 
we find two sections which embrace, 
among other things, all roads with which 
a Municipality has to deal: (l) roads, not 
being private property, which vest in the 
Municipal Commissioners, and (2) roads, 
property in which vests with private par- 
ties who may arrange with the Commis. 
sioners as regards control. This gives 
support to Dr. Mukberji’s contention that 
the word “roads” (or highways or streets) 
has been loosely used in the two sections 
and that S. 30 in particular excludes only 
such roads which are private property 
qua “roads” and not roads over which the 
public have a right of way Private pro- 
perty qua roads are referred to in the 
succeeding section. It is further pointed 
out that public roads comprise two classes: 
(l) where the site has been acquired from 
the Municipality, (2) where the site is 
private but the public have the right of 
way. If the second class were excluded 
S. 30 would be confined to the first class 
only, which is absurd, because roads of 
that class already vest in the Municipa- 
lity apart from S. 30. 

Therefore the second class of roads 
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sections will show that the term “roads”; 
has been loosely used: S. 217 (l), for 
instance mentions “public road,” etc.; 
sub-s. (5) mentions “any road.” It has 
been held that the latter term is not limi- 
ted to roads vested in the Municipal 
Commissioners : 17 Cal 684 (5). S. 245 
refers to ’ roads” to be constructed by 
bustee owners, failing which the Munici- 
pality may construct them and recover 
the cost under S. 247. In the present 
case it seems to me the inconsistency dis. 
appears if we accept the contention, as 
we most, that the word “roads” has been 
used in Ss. 30 and 31 of Act 3 of 1894 
loosely and not in accordance with the 
definition in S 6 (13); Cl. (a) of S. 95 of 
Act 15 of 1932 has made no change in the 
law. In my judgment, the answers to the 
questions of law referred must be as 
follows : 

(l) Roads over which the public have a 
right of way in a Municipality vest in the 
Municipal Commissioners; (2) the case, 
43 Cal 130 (l), was rightly decided in so 
far as it held that under S. 30, Bengal 
Municipal Act, 1884, as amended by Act 
4 of 1894 private pathways do not vest 
in the Municipality. But it was wrongly 
decided in so far as it held (p. 135) that 
“a road within the meaning of S. 6, 
Cl. (13) of the Act, that is, a road over 
which the public have a right to go," does 
not vest in the Municipality under S. 30 
of that Act. 

Patterson, J. — My learned brother 
Mukerji, J. has dealt with the matter 
before the Court exhaustively and in all 
its aspects. I find myself in entire agree- 
ment both with the conclusions and with 
the reasons be has given for arriving at 
those conclusions. I concur in bis judg- 
ment and have nothing to add. 

v.B./r.K. Reference answered. 

A. I. R. 1936 Calcutta S18 

Gdha and Bartley, JJ. 

Kurani Debya — Decree-holder 
Appellant. 


must be included in the scope of S. 30 
and only private roads over which the 
public have right of way are excluded, 
there being a matter of arrangement under 
8. 31. Technically, it may be said, this 
is nob inconsistent with the Act because 
the definition of "roads” is subject to the 
usual condition "unless there be some- 
thing repugnant in the subject or con- 
text.” Moreover a glance at some other 
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Jogamaya Debya — Judgment-debtor 
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Appeal No 531 of 1935, Decided on 
h May 1936, from appellate order of 
st Judge. Nadia, D/- 16th August 1935. 
;») Civil p. c. (1908). O. 21. R. 2 -Ar. 

ngment by judgroenl-debtor with decree 
Ider providing for eeliifection differing 
>m one, mentioned in decree, i» ad;uitment 

thin O. 21, R. 2. 
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An act of tho parties agreeing to vary the 

decree is not an adjustment of 
an agreement made by a judgment-debtor with 
a decree-holder providing for the satisfaction 
of a decree which diOets from the one men- 
tioned iu the decree itself is not a variation ot 
the decree directing payment of money, but is 
merely an adjustment ‘I*® f,® 

decree-holder as contemplated by0.2l. tV ill). 

1933 Cal 537. DiJiinp. 

(b) Civil P. C. {1908). O. 21, R. 2 (1) — 

Inslalment decree-Execulion--Coiaproro«ie 
providing for payment by instalments-Com- 
promise recorded by Court and e.eculion 
«ate dismissed as partly satisfied- Payments 
eiceording to compromise-Defnult Execu- 
tion of application for entire debt— Compro- 
mise held amounted to adjustment witbin 

St 2 

On an appHcation for esecution of a decree 
vfhich provided for paymoot of the decretal 
-debt by iQStalmeQta, and in the course of the 
proceedings in esecutloQ» a compromise was 
arrived ao between the parties, providing for 
satisfaction of the original decree by instal- 
mencs. The terms of the compromise were set 
out in a petition and filed in Court. The Court 
recorded the compromise, and ordered die* 
missal of the execution case on part satis* 
faction crediting Ra. 100 in the decree. Some 
dnstalments were subsequently paid in accor* 
dance with the compromise but default was 
made and entire decretal amount fell due as 
iper compromise. Decree*holder applied for exe* 
cutloD. Judgment’debtor thereupon raised an 
•objection under S. 47, that application was 
harred by limitation : 


Held : that the application was not barred 
hy Umltaticn. The compromise petition and 
ihe order of the executing Court thereon 
amounted to an adjustment of the decree in 
part to the satisfaction of the deoree*holder 
within 0. 21, R. 2 (1), and the payments made 
in accordance with the compromise were by 
way of adjustment of the decree as contem- 
plated by law and the compromise did not 
oreate a decree at variance with the original 
decree ; 1928 Cal 527, DiHing. [P 520 0 l] 

BiralalChakraberty and Durga Gkaran 
Ckalterjee— lot Appellant. 

Chandra Shekkor Sen and Shyaniapada 
Majumdar — for Respondent. 


Judgment. This appeal has arisen ont 
of a proceeding in exeootion of a decree. 
The decree-holder, appellant in this 
Court, applied for execution of the decree 
passed in the year 1924, which pro- 
vided for satisfaction of tho decretal debt 
by instalments; the execution was ap> 
plied for in the year 1928, on default in 
tho payment of two instalments as pro- 
vided in the decree. In the course of 
the proceeding in execution, started in the 
year 1928, there was a compromise ar- 
rived at between the decree- holder and 
the judgment. debtor, providing for satis- 
faction of the decree passed in the year 
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1924. The order recorded in the order 
sheet on 8th April 1929 was to this 

effect : . . , 

Both parties filed a joint petition of compro- 
mise, let the terms o! compcomise be recorded 
Id the register of suits and the execution c^se 
be dismissed on part satisfaction crediting 
Rs 100 in the decree. 

SubsdQuent to that, there were two 
payments made by the judgment-debtor 
OD 12th February 1930, and on 12th 
February 1031, according to the instal- 
ments provided by the compromise men- 
tioned above. Thereafter the entire de- 
cretal amount fell due on lith February 

1932, as provided by the compromise ; 
and application for execution was made 
by the decree-holder on 4th February 

1933. The judgment-debtor resisted the 
proceeding in execution on the ground of 
limitation, by means of an application 
under S. 47, Civil P. 0. The Court ot 
execution overruled the objection to the 
execution as raised by the judgment- 
debtor ; the decision of that Court was, 
however, reversed on appeal by the 
learned District Judge of Nadia. Hence 
this appeal by the decree-holder. 

The decision of the question raised in 
the case before us rests on the determi- 
nation of the real scope and operation ot 
the compromise effected between the 
deoree-boldpr and the judgment-debtor 
filed in Court on 8th April 1929, by 
which the manner and method ot the 
satisfaction ot the decree passed in the 
year 1924, was provided for afresh by 
consent of parties. If the compromise 
amounted to an adjustment of the decree 
passed in the year L924. as contemplated 
by 0. 21, B 2, Cole of Civil Procedure, 
there was, and could be, no question of 
limitation involved in the case; and the 
execution started on 4th February 1983 
could not be held to be barred by limita- 
tion An act of the parties agreeing to 
vary the decree is not an adjustment of 
the decree ; but an arrangement made by 
a judgment-debtor with a decree-holder 
providing for the satisfaction of a decree 
which differs from the one mentioned in 
the decree itself is not a variation of the 
decree directing payment of money, but 
was merely an adjustment to the satis- 
faction of the decree-holder as contem- 
plated by 0. 21, R. 2 (l). Civil P. 0. 
In the case before us, the effect of the 
arrangment of 8th April 1929 was that 
the deoree-holder agreed to the arrange- 
menb for adjustment and satisfaction ot 
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the decree, proposed by the judgment, 
debtor ; and the decree-holder was thus 
debarred from proceeding with her decree 
otherwise than in the manner provided 
by the compromise. 

We have come to the conclusion that 
on the terms of the compromise petition 
filed in Court in the case, at a stage when 
proceeding in execution in the manner 
provided in the decree passed in the year 
1924 was pending, amounted to an adjust- 
ment of the decree in part to the satis- 
faction of the decree.holder within the 
meaning of 0. 21, R. 2. Civil P. C.. and 
we are unable to agree with the District 
Judge in the Court of appeal below, that 
the order passed by the executing Court 
on the compromise petition was illegal 
and could not be given effect to, as, in 
our opinion, the order gave effect to an 
adjustment of the decree passed in the 
year 1924, by consent of parties, as evi- 
denced by joint petition of compromise 
filed in Court. The payments made in 
accordance with the terms of the com. 
promise petition were, in our judgment, 
by way of adjustment of a decree as 
contemplated by law, and the compro- 
mise did not create a decree at variance 
with the original decree passed in 1924. 
As indicated above the question for con- 
sideration in the case before us is solely 
one of construction, depending on the 
scope and effect of the compromise bet- 
ween the decree.holder and the judg- 
ment-debtor, regard being bad to the 
intention of the parties, expressed in 
the same. 

The compromise provided for satisfac- 
tion of the decree passed in the year 
1924, and evidenced an adjustment of the 
same to the satisfaction of the decree, 
bolder, and we are unable, therefore, to 
express agreement with the view taken 
by the Court of appeal below that the 
decision of this Court in 32 C W N 434 
(1) was applicable to the facts of this 
case admits the conclusion that the ap- 
plication for execution made by the 
decree-holder, appellant, on 4tb February 
1933, was barred by limitation. In the 
result, the appeal is allowed, the order of 
the Court of appeal below, against which 
it directed, is set aside. The order of the 
Court of execution passed on I2th De- 
cember 1934, is restored. Thejudgment- 


1. Azizur Babamao v. Aliraja, 1928 Gal 527= 
113 109=32 OWN434. 
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debtor, respondent, is to pay the costs 
of the decree.holder appellant through out. 
including the costs of this appeal. The* 
bearing fee in this appeal is assessed at 
two gold mohurs. 

\.bJr.k. Appeal allowed. 

A. I. R. 1936 Calcutta S20 
R. 0. Mitter, J. 

Abdul Majid Mian — Accused — Peti- 
tioner. 

V. 

Emperor— OpposibQ Party. 

Criminal Revn. No. 1220 of 1935, De- 
cided on 14th January 1936. 

Penal Code(1860), S. 408— E mployee, wber^ 
leaving service, submitted accounts but with- 
drawing certain amount as due to bim on 
account of security furnished by bim- With* 
drawal» though not legal, was not with dis* 
honest intention — Employee held not guiltjr 
under S. 408. 

An employee of a zamlndar furniehed certain 
amount as security. At the time of leaving his 
service he banded over the account papers to 
his master. One item of expenditure shown in 
the account papers was the item withdrawn by 
him being the money that be bad put in as se* 
curity lor his service. 

Beld : that in such case dishonest Intention 
could not be made out on the part of the em* 
ployee. It might be that he took a wrong view 
of bis civil rights In taking away the amount 
due as his security; but he believed that he bad 
the right on giving up bis service. Hence be 
could not be convicted under 8. 408. [P 521 C 1] 

Order. — The petitioner before me bae 
been convicted under S. 408, Penal Code^ 
and sentenced to pay a fine of Es. 50 by 
the lower appellate Court, in default to 
suffer simple imprisonment for six weeks. 
The petitioner was an employee of the 
Narail Babus. He got bis employment in 
July 1933 and served the said zamindar 
for about a year till about July 1934 
when he left the service. At the time 
when he entered the service, be furnished 
security in cash to the extent of Bs. 500* 
After he left service, a complaint was 
made against bim by the said zamindars 
for criminal breach of trust in respect of 
four items, viz., an item of Bs. 500 and 
three small items making a total of 
Bs. 92-10-0. The lower Court has held 
that the charge in respect of the last three 
items bad not been substantiated, but has 
convicted the petitioner of criminal breach 
of trust of the first item. 

At the time of leaving his service the 
petitioner banded over the account papers 
to bis masters. One item of expenditure 
shown in the account papers was this 
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item of R 3 . 500, which the petitiooer 
showed aa being withdrawn by him be- 
ing thd mon6> that be had put io as se- 
curity for his service- In fact, that is 
the finding of the learned Sessions Judge. 
On these facts, I do not see bow disbooesb 
intention could be made out, on the part 
of the accused. It may be that at that 
point of time, be bad not the right to 
take away the said sum of Rs. 500, as the 
final accounting had not been made, but 
he bad submitted the account papers to 
bis masters and left the service. It may 
be that be took a wrong view of his civil 
rights in taking away Rs 500, hot be be- 
lieved that he bad the right on giving up 
bis service. In this view of the matter 
I do not see bow be can be convicted. 

The result is that this rule is made 
absolute, the conviotioD and sentenoe be 
set aside and the petitioner acquitted. 
The fine, if paid, must be refunded. 

D.s./b.S. Rule made absolute. 

A. 1. R. 1936 Calcutta S2i 

Panckridge, j. 

Ghhatrapat Singh Dugar — Applicant. 

V. 

Kharaj Singh Lachmiram — Non- 
Applicant. 

0. 0. C. J. Suit No. 79 of 1926, Decid- 
ed on 10th March 1936. 

(a) Civil P. C. (leOSK S. 39-Ground for 
transfer one under sub*t. 1 (b)— Execution 
will be limited to execution against judgment* 
debtor wbo satisfies that condition. 

Where the condition justifying transfer is 
that set out in 8. 89, sub-s. 1 (b). the ioten* 
tlon of 8. 39 is that execution should be limited 
to exeoutlon against the judgmeot'debtor wbo 
satisfies that condition. To hold that a judg* 
ment-creditor may obtain an order for transfer 
on the ground that one jndgment debtor has no 
within the local limits of the Court 
which passed the decree, and has property with- 
in the local jorlsdlotion of another Court, and 
may then execute the decree through such 
other Court not against that judgment-debtor 

but against another judgment-debtor who does 

not fulfil that condition, U absurd. (P 623 0 1] 

Act (1920). Ss 58 
ar>d 59 {«)— Order for costs in favour of in- 
solvertt and against Creditor-Death of Re- 
ceiver and Insolvent-Right of heirs to exe- 
cute order Jw Vosts- Mere leave to execute 
order is not sufficient. 

Where au order for costs Is made against cre- 
ditors and in favour of the insolvent, and at the 
time there is a Receiver appointed of the ioeol- 
vent a property, on the death of the Receiver 
if no other Receiver is appointed, losoivent^s 

ioBolvency Conrt, and thl 
order for coats oaunot be executed by the Insol- 
vent or on his death pending insolvenoy by hie 


heirs as agent under S. 59 (e) without the leave 
of the Court on an application io that behalf. 
Mere leave to execute the order Is notsufficient 
to entitle the heirs of deceased iusolveut to 
clothe them with title to execute the decree. 

(P 523 0 2] 

Benimadhab Bancrjee -for Applicant. 

P. C. Basu <t S. C. Bose — for Non- 
Applicant. 

Order. — This application is in the form 
of an appeal against the order of the 
learned Master dismissing the application 
of one Surpat Singh Dugar, for leave to 
execute an order for costs made by His 
Majesty in Council against certain minors 
as representatives of a deceased respon- 
dent in the Privy Council proceedings. 
The learned Master has set out the facts 
in detail, and has dealt very fully with 
the questions raised. The salient facts 
are as follows : one Chhatrapat Singh 
Dugar, the father of the present appli- 
cant, made an unsuccessful attempt to have 
himself adjudicated an insolvent under 
the provisions of the Provincial InsoU 
venoy Act. Being aggrieved by the re- 
fusai of the Courts in India to adjudicate 
him, be appealed to His Majesty in Counoil, 
and on 2(ird November 1916, the appeal 
was allowed, Chhatrapat was adjudicated 
an insolvent, and an order for costs was 
made against the respondents generally. 
Among them was a creditor of Chbatra- 
pat Singh, by name Raja Bijoy Singh 
Dudhoria. A receiver was appointed of 
the insolvent's assets on ‘Jnd August 1917, 
by the District Judge of Murshidabad, 
exercising insolvenoy jurisdioiion. 

The insolvent died on 25th April 1918. 
On 17th February 1921, the order of His 
Majesty in Counoil was sent to the 
Murshidabad Court. On 6tb November 
1922 the receiver in the insolvency pro- 
ceedings resigned, and no other receiver 
was appointed to take bis place. Mean, 
while, there was a partition suit pending 
on the Original Side of the Court, to which 
the parties were the heirs of the deceased 
Chhatrapat. In that partition suit there 
was a reference to arbitration, and by an 
award of 23rd November 1922, the pre- 
sent applicant was allotted the benefit of 
the Privy Council order for costs I am 
told that with regard to the insolvenoy 
the position was ibat most of the credi- 
tors had he«-n paid in full, but that the 
claim of one alleged creditor was still out- 
standing. The heirs of Chhatrapat were 
contesting this claim, and had furnished 
security for its payment in case the claim 
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^as establiahed. In April 1923 there 
was an application to which the present 
applicant was a party for execution of the 
order for costs against Baja Bijoy Singh 
Dudboria, but it was abandoned and dis- 
missed for default on 26th May 1923. 

On 20tb January 1926 the present 
applicant made an application under S 39, 
Civil P. C., for transmission of the decree 
to this Court for execution. In accord- 
ance with the rules he presented a tabular 
statement, and in the column provided for 
stating the name of the person against 
whom execution of the decree was sought, 
be entered the name of Bbagabati Prosad, 
described as proprietor of Bamsarup 
Suryaprosad of No. 7 Kalakar Street, Cal- 
cutta. In the column provided for setting 
out the mode of execution, the applicant 
stated that, as the moveable and immove- 
able properties of Bbagabati Prosad con- 
sisted of the premises No. 7 Kalakar 
Street, Calcutta, be asked that a certi- 
ficate might be sent to the High Court, 
Calcutta. He also set out that Cbbatra. 
pat was dead, and stated that on the basis 
of the award he had become entitled to 
the benefit of the order for costs. The 
order sheet of the Mursbidabad Court 
states that the applicant has asked for 
issue of a certificate to the High Court for 
execution of the order for costs against 
creditor No. 33, Bamsarup Suryaprosad, 
who was one of the principal respondents 
in the Privy Council appeal It also 
states that the application alleges that 
the said creditor Bamsarup Suryaprosad 
has property within the jurisdiction of 
the High Court. 

The order sheet shows that the Court 
made an order for the issue of the oerti- 
ficate for which the applicant prayed. On 
26th November 1928 a tabular statement 
was filed in this Court against Baja Bijoy 
Singh Dudboria, and directions were given 
for a notice to issue under 0. 21, B. 22. 
The proceedings have hung fire for a con- 
siderable time, in the coarse of which 
Baja Bijoy Singh Dudboria has died, and 
an order has been obtained for substitu- 
tion of the present respondents as bis 
representatives and for the appointment 
of a guardian ad litem. The Master 
finally disposed of the matter on l8th 
February 1936. A large number of objec- 
tions were taken on behalf of the respon- 
dents, but I do not think it is necessary 
to deal with all of them. For the first 
time before the Master a contention was 


raised that the proceedings were vitiated 
by the fact that in the order of the Privy 
Council Baja Bijoy Singh Dudboria'sname 
appeared as Baja Benoy Singh Dudboria. 
The learned Master has accepted the con. 
tention of the respondents on this part of 
the case, and this clerical error in the 
Privy Council order is one of the reasons 
why he has dismissed the application. He 
points out that no Court has the power 
to correct clerical or other errors in a 
Privy Council order, and he suggests that 
the only way of putting matters right is to 
make an application to the Privy Council. 
I do not think it necessary to decide this 
point, but certainly my sympathies are 
with the applicant. 

There is no doubt as to the identity of 
the person, and I think there is consider- 
able force in the contention that as Baja 
Bijoy Singh Dudboria himself took part 
in the insolvency proceedings and resisted 
the application for execution of the order 
without taking any exception to the 
form in which bis name appeared in the 
order, he must be taken to have waived 
any objections that he might have put 
forward, and also that bis representatives, 
after bis death, are bound by such waiver. 
I see no injustice in this, and to decide 
otherwise and hold the proceedings against 
Baja Bijoy Singh Dudboria and bis repre- 
sentatives are bad throughout, because of 
this clerical error, recalls the days when 
the harshness of the criminal law was 
mitigated by the tendency of the Courts 
to direct the jury to acquit, because of the 
omission of one of the Christian names of 
the prisoner from the indictment. I have 
not beard counsel for the respondents on 
this point, so I am not in a position to de- 
cide it. 

To my mind the most important ques- 
■tion raised is that regarding the applica- 
tion and construction of S. 39, it will be 
noticed that in the application for trans- 
fer the name of the respondent Baja Bijoy 
Singh Dudboria was not mentioned, and 
it is not suggested that if he bad been the 
sole respondent in the Privy Council pro- 
ceedings, there was any ground which 
would justify an order for transfer of the 
decree for execution to this Court. Learned 
counsel for the applicant points out that 
under S. 39 the only power a Court has 
got is to send the decree for execution to 
another Court, and that there is nothing 
in the language of the section which 
would lead one to suppose that the Court 
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bas the power to qualify the mo3e of exe- 
outioD by which the decree is to be en- 
forced by the Court to which it is trans- 
ferred. or to limit the number of the 
judgment-debtors against whom execution 
proceedings may be taken in that Court. 
He quite rightly says that if the legisla- 
lature had thought it right to impose any 
limitations of the nature suggested, it 
could have made its intention clear. From 
the language of the order for transfer as 
also from the materials on which the 
order was based it is clear that the 
grounds for the order were those set out 
in sub. 3. 1 fb). It cannot be suggested 
that sub-s. 1 (d) bas any application to 
the facts of this case, for the Court was 
not asked to record, nor did it record, any 
reasons in writing why the decree should 
be executed by another Court. Various 
authorities have been referred to in sup- 
port of the proposition that the Court has 
no power to make a limited order for 
transfer. In my opinion however the 
question depends not upon the language of 
this particular order, hut upon the langu- 
age of the section. Having regard to the 
scheme of the section, I have come to the 
conclusion that where the condition justi. 
fying transfer is that set out in suh. 
8. 1 (b), the intention of the section is 
that execution should be limited to exe- 
outioQ against the judgment-debtor who 
satisfies that condition. To hold that a 
judgment-debtor may obtain an order for 
transfer on the ground that one judgment, 
debtor has no property within the local 
limits of the Court which passed the de- 
oree. and has property within the local 
jurisdiction of another Court, and may 
execute the decree through such 
other Court not against that jndgment- 
debtor but against another judgment, 
debtor who does not fulfil that condition, 
seems to me so absurd that the section 
must he given the limited construction 
which I indicated. 

I decide therefore that the learned 
master was right in holding that this 
Lourt bas no jurisdiction to execute the 
order against any judgment-debtor except 
Hhagabati Prosad. This is enough to dis 
pose of the appeal. There are other in 
terestmg points raised: among them is the 
question of the title of the applicant to 
execute the decree at all. Admittedly, as 
insolvent was alive, the bene- 
nt of the order for coats was vested in the 
Receiver. I think upon a true construc- 


tion of S. 58, Provincial Insolvency Act.! 
that on the receiver’s death, the insol- 
vent’s estate was vested in the insolvency 
Court. The right of the present applicant; 
to execute the order for costs is justified^ 
by his counsel on the ground that the! 
Court having given him leave to execute 
the order, be must be regarded as an 
agent to take proceedings which have 
been sanctioned by the Court within the 
meaning of S 59 (e). In none of his ap- 
plications does he ask to be appointed an 
agent, nor does the Court anywhere pur- 
port so to appoint him. It is a little diffi- 
cult to see on what bis title to tlie decree 
exactly rests, or when the decree censed 
to vest in the insolvency Court. There hns 
been, as far as I can see, no formal order 
terminating the insolvency proceedings 
or releasing any part of the insolvent’s as- 
sets in favour of bis heirs. It appears to 
me very doubtful if the benefit of the 
order could be allocated by the award of 
the arbitrators and there is the further 
difficulty that although the arbitrators 
directed assignments to be made by the 
CO sharers inter se, no assignment of the 
order has ever been executed; nor bas 
any decree been passed in terms of the 
award. 

In my judgment the decree cannot be 
rightly said to have been transferred to 
the applicant by operation of the law 
within the meaning of 0. 21, B 16. Nor 
do I think that it has been transferred by 
assignment, and if it bas been transferred 
by assignment. it is conceded that thu pro- 
viso to B. 16, requiring notice of the ap. 
plication for execution to be given to the 
judgment-debtor, has not been observed. 
I am therefore disposed to hold that the 
applicant is not in a position to execute 
the order as against the heirs of Bijoy 
Singh Dudboria. I do not propose to deal 
with the issue of limitation, which bas 
been raised, and I hold that upon a true 
construction of S. 39, Civil P. C., and in 
the circumstances in which the order for 
transfer was made, this Court has no 
jurisdiction to give leave to execute the 
order for costs against any respondent ex. 
cept Bhagabati Prosad, and possibly 
against any other respondent whosatisfies 
the condition of S. 39 (l) (b). This appli. 
cation is therefore dismissed with costs. 
Costs as of a motion 

V.B./r.K. Application dismissed. 
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Guha and Lodge, JJ, 

Sachin Da$ — Appellant* 

V. 

Emperor— Opposite Party. 

Criminal Appeal No 336 of 1935, De- 
cided on 20th August 1935. 

(a) Sedition-^In tent ion — Determination of 
— Test is reasonable and natural effect of 
speech. 

To determine whether the intentioD of the 
accused was to call Into being hostile ieeling, 
the rule that a man must iDtend the natural 
and reasonable consequences of bis act must be 
applied; so that if on reading through the 
speech, the reasonable, natural and probable 
e06ct of the same on the minds of those to 
whom tb 6 speech was addressed, appears to be 
that feeling of hatred contempt and disaffec* 
tion would be excited towards the Government, 
then it is justidable to say that speech was 
delivered with that intent, and that there was 
an attempt to create the feeling against which 
law seeks to provide. [P 524 G 2; P 525 C 1] 

(b) Sedition' Speech showing spirit of revolt 
against Governraent^Exciting disaffection 
against Goverrtroent by bringing it into hatred 
and contempt—Speecb taken as whole held 
seditious. 

The entire speech delivered by the accused 
taken as a whole showed a spirit of revolt against 
the established Government In this country, 
as also an intention to excite disaffection 
towards the Government by bringing it into 
hatred or contempt. Tbe predominating idea 
of tbe speech in question was not only to sup* 
port the idea of communism and to suggest 
some other form of Government but to bring 
the presentGovernmentand tbe supporters of the 
same into hatred and contempt and raise 
hostile feelings against them: 

Held: that speech was clearly one which 
attracted tbe provisions of S. 124* A, Penal Code. 
22 Bom 152 (F B], Bel. on, 

[P 524 0 2; P526 0 1, 2] 

Kshitish Chandra Chakravarti and 
Manmatha Nath Das — for Appellant. 

A. K. Bose and D. N. Bhattacharji — 
for the Crown, 

Judgment. — Tbe appellant Sachin Dag 
was charged with having committed an 
oQ^ence under S 124-A, I. P. C., and on 
being tried for the same, by the learned 
Chief Presidency Magistrate, Calcutta, 
was sentenced to rigorous imprisonment 
for one year. The charge against the 
appellant was that be by delivering a 
speech under tbe auspices of the Un- 
employed Council, Calcutta, brought or 
attempted to bring into hatred or contempt 
or excited or attempted to excite dis- 
affection towards Government established 
by law in British India. The defence of 
the accused placed on his trial before the 


Magistrate was that he had no intention 
whatsoever of preaching sedition, and that 
bis only object was to express bis views 
regarding the unemployment problem and 
to explain the various efforts made in 
different countries to tackle it. The ques- 
tion to be decided in the case was whether 
upon tbe speech taken as a whole, it could 
be held that it attracted the provisions 
contained in S. 124-A, I P. G. As has 
been stated before us by the learned 
advocate for tbe appellant, that tbe 
speech in question is full of jargon of 
communism, which may ordinarily be 
meaningless to an ordinary audience, but 
there is no question that the speech cod. 
tained passages of which the following may 
be said to be typical: 

Hence I &Dd today the situation la that how 
all the communist leaders, all the workers 
leaders are being subjected to oppression; for a 
single speech three months, six months and 
eleven months; provoking them unjustifiably and 
framing a charge of rioting against them. . . . 
For imperialist power is most afraid of workers 
movement. . . . Hence it Is not that Govern* 
meat put down tbe workers merely by means of 
a paper propaganda. In order to preserve simul* 
taneously a balance of power they set up a 
counter revolutionary organisation. 

I want only to say that if you really feel any 
interest you should come forward under the 
Bed Flag, you should come forward under 
Leninism* 

Tbe passages quoted above have to be 
considered with tbe entire speech which 
shows a spirit of revolt against tbe estab- 
lished Government in this country, and an 
intention to excite disaffection towards 
the Government by bringing it into ha- 
tred and contempt. Tbe predominating 
idea in the speech in question was not 
only to support the idea of communism, 
and to suggest some other form of Govern, 
ment, but to bring the present Govern- 
ment and the supporters of the same into 
hatred and contempt, and raise hostile 
feelings against them. It is well settled 
that to determine whether the intention 
of the accused was to call into being bos- 
tile feelings, the rule that a man must 
intend tbe natural and reasonable conse- 
quences of his act must be applied; so that 
if on reading through the speech, the 
reasonable, natural and probable effect of 
the same on the minds of those to whom 
the speech was addressed, appears to oe^ 
that feelings of hatred, contempt and dis- 
affection would be excited towards the 
Government, then it is justifiable to say 
that the speech was delivered with that 
intent, and that there was an attempt to 
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create the feelings against which the law 
seeks to provide. This is inspite of what 
was stated by the accused in his written 
statement before the Magistrate that he 
had no intention of preaching sedition, 
and was only expressing his views on the 
unemployment problem. In this connec- 
tion it may be stated, that we are in 
entire agreement with the observations of 
Beaumont, 0. J.,‘that if a person chooses 
to speak in the same speech with two 
different voices, and one of those voices 
brings him within the reach of the cri- 
minal law, it is no excuse of him to say 
that the other voice expresses his real 
views, so as to do away with the inferancd 
deducible from the speech taken as a 
whole: see Batanlal's Law of Crime, Bdn. 
13, p. 294. quoting the observations of the 
Chief Justice of the Bombay High Court, 
in the case of Chimanlala Bava Shankar 
Joshi, 

The question to be considered in a case 
of the present description was whether 
the accused by bis speech brought or 
attempted to bring into hatred or excited 
or attempted to excite disaffection towards 
the Government. The case of bringing in* 
to hatred or contempt and that of exciting 
or attempting to excite disaffection have, 
in view of the scheme of S. 124- A, I. P. C., 
to be considered together, the one result- 
ing from the other. There was a very 
clear exposition of the law on the subject, 
by Ranade, J. in 22 Bom 152 (l), in which 
the learned Judge explained the word *di8- 
affection' as used in S. 124- A, I. P, C. : 

It U a positive politics) distemper and not a 
mere absence of negation of love or goodwill. 
It Is a positive feeling of aversion which is akin 
to disloyalty, a defiant insubordination of 
authority, or when it la not defiant, it secretly 
seeks to alienate the people, and weaken the 
bond of allegiance, and prepossesses the minds 
of the people with avowed or secret animosity 
to Government, a feeling which tends to bring 
the Government into hatred or contempt by 
imputing base or corrupt motive to it. makes 
men indisposed to obey or support the laws of 
the realm and promote discontent and public 
disorder. ' 

Keeping the above view ot the law in 
mind, with which we are in entire agree, 
ment, the speech which was the suhjoob 
of the charge under S. 124.A against the 
appellant, taking the speech as a whole 
was clearly one which attracted the pro’ 
visions of the law contained in that soo- 
tioQ. In our judgment, the Magistrate in 
the Court below was right in bia d eoiaion 

1. Queen-Empress v. Ram Chandra Naravan. 

(1898) 23 Bom 152 (P B). ""“yan. 


that the speech delivered by tho appellant 
on 18th January 1935, mentioned in the 
charge framed against the appellant, was 
calculated to bring the entire administra. 
tion of the country, executive and judicial, 
into contempt and hatred, and the appel- 
lant was rightly convicted under S. 124-A, 
I. P. C. The sentence passed on the 
appellant is not severe. The appeal is. 
dismissed. 

S.R./r.K. Appeal dismissed. 


A. I. R. 1936 Calcutta 525 
R. C. Mitter, J. 

Secy, of State — Petitioner. 

V. 

Joy Narain Chunder and others — Oppo- 
site Parties. 

Civil Rule No. 1586 of 1935, Decided 
OD 7th May 1936, frooi order of Presideut, 
Calcutta losprovement Tribuual, D/. 9th 
September 1935. 

Land Acquisition Act (1 of 1894), Ss. 31 
(2) And 34 — ^Depoiit' meant depotit in place 
indicated by S. 31 (2). 

The word 'deposit,* as used In 8. 84, means 
and refers to the actual fact of deposit in the 
place iodicaied by S. 31 (2). Whether the de* 
posit actually made la such a place by the 
Oollector was by reason of any error of judg* 
moot on bis part on a matter which has to be 
judicially determined does not matter, and the 
GoUector would not be iaourring any liability 
to pay interest by sending money to tho Court 
referred to In S. 31 (2) in su^h circumstances : 
(1904) A {Judicial) P B No, 44. p. 188 Dislinij, 

[P 527 C 1, 2J 

B. E, Mukerjee — for Petitioodr. 

Kushi Prasun Ohatterjee—ioT Opposite 
Parties. 

Order. — The case so far as this Court 
is ooDoet'oed raises a question of hrst im. 
pression and involves a principle which 
would not only affect this particular case 
but may affect many other oases of the 
same description, and it is for this reason 
that I have heard learned advocates ap. 
pearing for the respective parties at great 
length and have bestowed considerable 
attention to their arguments. The posi- 
tion is this : Premises No. 16 Bartala 
Street was acquired under the Land Ac. 
quisition Act. It belonged to Babu Subal 
Chand Chunder, but at the time of the 
acquisition that gentleman was dead. 
He left a will, two executors being ap- 
pointed, and probate has been taken by 
them out. The award was made on 27th 
Match 1935 and a large sum of money, 
namely about a lac and twelve thousand 
of rupees, was awarded as compensation 
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money. Before the Collector it seems that 
the executors produced the will and they 
wanted the money from the CoUeotori 
but the Collector being doubtful of their 
powers to alienate land remitted the com. 
pensation money to the Calcutta Improve, 
ment Tribunal in accordance with the 
provisions of S. 31 (2), Land Acquisition 
Act. He took the view that the will con- 
tained restrictions on the powers of the 
executors to alienate land and he accord- 
ingly, as I have said before, deposited the 
money with the Calcutta Improvement 
Tribunal. The material portion of that 
section applicable to this case is as follows: 

If there be no person competent to alienate 
the land the Collector shall deposit the amount 
of the compensation in the Court to which a 
reference under S. 18, wonld be submitted. 

The Court here, in this particular case, 
is the Calcutta Improvement Tribunal 
and to that Court the money was for- 
warded. On the said deposit being made the 
executors of the late Subal Chand Cbunder 
made an application to the Calcutta Im. 
provement Tribunal stating that the 
money cannot be invested under the pro. 
visions of S. 32(1), but has to be made 
over to them, inasmuch as according to 
the terms of the will, there was norestric. 
tion on their powers to alienate tbe land. 
The President of tbe Calcutta Improve- 
ment Tribunal construed tbe will, and be 
came to tbe conclusion that there was, in 
fact, such restriction. He accordingly 
refused tbe application of the executors 
by an order dated 17ih June 1935 The 
possession of the property had not been 
taken by the Collector up to this date. 
He took possession 10 days later, namely, 
on 27th June 1935. The executors of 
the said gentleman moved this Court on 
24th June 1935 against tbe order of the 
President Calcutta Improvement Tribunal, 
dated 17th June 1935. A rule was issued 
and that rule was made absolute on 12th 
July 1935 by a Division Bench of this 
Court but without costs. This Court 
held on a construction of the will that 
there were no restriction on the execu- 
tors* power of alienation. In pursuance of 
this order the executors applied for with- 
drawal of the compensation money, and on 
28th July 1935 the money was actually 
paid to them. Subsequently two appUca- 
cations were made by them in the Court 
of the Calcutta Improvement Tribunal. 
In one they stated that they ought to be 
awarded costs incidental to the withdrawal 


of the money. According to them the 
costs incidental to the withdrawal of the 
money included the money they had to 
spend before the Improvement Tribunal 
and the High Court for getting a construe- 
tioQ of the will. This application was 
dismissed. The learned President has 
given certain reasons, but it is not neces- 
sary for me to consider those reasons 
because the executors have nob moved 
this Court against that order. 

The other application 61ed by tbe exe- 
cutors is this : they stated that they 
were entitled to claim interest on tbe 
amount of tbe compensation from 27th 
June 1935, the date when the Collector 
took possession totbe 28th July 1935 when 
they actually received paymeut of the 
compensation money. This amount comes 
up to about Bs. 600. This application 
was successful before the President of the 
Tribunal on the basis of S. 34, Land 
Acquisition Act. The Secretary of State 
for India in Council has moved againsb 
that order and bis learned advocate says 
that this case does not come within tbe 
terms of S. 34 at all. S. 34 is in these 


terms: 

When the amount of snob compensation is 
not paid or deposited on or before taking posses* 
sioQ of tbe land, tbe Collector shall pay the 
amount awarded with interest thereon at tbe 
rate of six per cent per annum from the timeof 
80 taking possession until it shall have been so 
paid or deposited. 

The liabilifcy to pay interest iB a statu- 
tory one and that liability is dehned by 
the aforesaid section. The Collector is 
bound to pay interest at the rate of 6 pet 
cent from the date of his baking posses- 
sion till the compensation money is 
actually paid in certain dedned circum- 
stances. Tbe word “deposit” in that sec- 
tion has reference to the provisions of 
S. 31 (2) and. in my judgment, the liabi- 
lity to pay interest does not arise when 
there has in fact been a deposit in the 
place where the statute required it to be 
deposited. That is to say, if the deposit 
is made in the Court in which a reference 
would lie under S. 18, the liability to pay 
ioterest under S. 34 does not arise. If t e 
deposit is not made at the place indicated 
in S 31 (2) different consideration may 
arise: It would nod be a deposit in accord- 
ance witb 8. 31 and the liability to pay 
interest in such a case would arise iDspite 
of the fact that tbe Collector bad parted, 

with the money by sending ‘J 

0. g. when he has deposited in tbe Govern- 
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meet treasury. In fact that was a case 
^bicb occurred in {1904) A (.ludioial) 
P R No 44. P. 133 (1). a case on which 
the learned President relied in maki^ 
the order in favour of the executors. I do 
not consider that that case has any bear- 
ing upon this case at ail. The other rea- 
son which the learned President has 
given in support of his order is that if the 
Collector commits an error of judgment on 
the point of construction of a will, and 
comes to a conclusion that the executors 
powers of alienation are restricted and 
makes a deposit in Court under S. 31 (2) 
that is no deposit in the eye of the law 
within the meaning of S. 34 and the liabi- 
lity to pay interest arises. 


the Collector was by reason of any error 
of judgment on his part on a matter which 
has to be judicially determined does not 
matter and I do not consider that the 
Collector would be incurring a liability to 
pay interest by sending the money to 
that Court in such circumstances. For 
these reasons I make this Rule absolute 
and discharge the order complained of, 
but in the circumstances of the case I do 
not make any order for costs. 

v.B./r.K. Rule made absolute. 
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I do not agree with this reasoning. The 
Collector has to pay the compensation 
money to a person who is entitled to it, 
and is entitled to form bis own judgment 
and to satisfy himself as to whether that 
person is entitled to take the money from 
bis bands. When he feels a bona fide 
doubt in the matter, it is bis duty not to 
take upon himself the task of determining 
that question himself, for his adjudication 
would not be binding on anyliody, not 
being the adjudication of a civil Court, 
but be must act in the way provided for 
under S. 31 (2) and send tbe money totbe 
Court that would have jurisdiction to 
hear the reference under S. 18 Any other 
view of the provisions of statute would, 
in my judgment, lead to serious conse- 
quences. Suppose a Collector in a matter 
of this kind which I have before me comes 
to the conclusion that tbe executors' 
powers are not limited by the Will and 
he makes over the money to the execu- 
tors, and if in a later adjudication in a 
civil Court between the parties interested 
in the estate of tbe testator it be found 
that their powers are restricted. I do not 
know what would bo the position of the 
Secretary of State with regard to the 
moneys paid by the Collector on his own 
responsibility to a man. when he ought to 
have, if tbe correct position had been 
appreciated by him, deposited the money 
in Court under the provisions of S. 31 (3) 
This consideration alone leads me to con 
strue the word “deposit" as used in S. 34 
to mean the actual fact of deposit in the 
place indicated in 8. 31 (2). Whether the 
deposit actually made in such a place by 


1. Parmanand v. 8eoy. of State. 
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Ghosh and others — Appel- 


V. 


Emperor — Opposite Party. 

Criminal Appeal No. 118 of 1936, De- 
cided on I7tb June 1936. 

(%) Crsninftl Triftl— Trial by jury— Accuced 
charged with oflencei under Ss 395 and 399, 
Penal Code, and with concpiraey to commit 
tboie offences— Jury*! verdict of "'not guilty" 
^Sessions Judge convicting accused of of* 
fence under S. 395 read with S i20*B. Penal 
Code, and acquitting on main offence— Ac* 
cused contending that Sessions Judge had no 
jurisdiction to convict accused in face of 
verdict of acquittal by jurymen— No notifi- 
cation of local Government that such trial 
was to be by jury— Judge held empowered to 
pass such order. 

The accused wore charged with otleaces 
punishable under 8s. 895 and 899, Penal Code. 
They were further oharged with a couspirucj to 
commit both those oflences. The jury brought 
in a unanimous verdict ot *'not guilty." The 
Sessions Judge acquitted all the accused of tbe 
main charges, but convicted them under S. 395 
read with S. X20 B. Penal Code, holding that 
the jury were assessors and that he was entitled 
to take a contrary view. It was contended on 
behalf of the acoused that the trial was with 
jurymen and not with assessors, and that the 
Judge had no jurisdiction to convict them in 
the face of the verdict of acquittal; 

Held: that since there was no notification of 
the local Government directing that such an 
ofience was triable by jury, the trial should be 
construed to have beeu cartied on with the aid 
of assessors and the Sessions Judge had juris- 
diction to pass that order. [p 5^3 Cl] 

(b) Criminal Trial— Conviction — Accused 
declared ‘not guilty* by jury sitting as asses- 
sors -Judge cannot convict accused without 
assigning reasons. 

Where the accused are declared 'not gulUv* 
by tbe unanimous opinion of the jury sitting as 
assessors and the evidence does not support the 
guilt of the accused, the Judge cannot convict 
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thorn furlbec witboat giving any reasons for so 
doing [P 528 0 1, 2) 

Jitendra Chandra Banerjee — for 
Appellant. 

Khundkar, Anil Chandra Rai Chau- 
dhuri and Nirmal Chandra Chakravarty 
— for the Crown. 

Henderson, J. — This appeal raises a 
point wbioh had not come to us before, 
altboagh it might be expected to be raised 
every week, if not every day The appel- 
lants with certain other persons were put 
On their trial, charged with offences 
punishable under Ss. 395 and 399, 1 P. C. 
They ware further charged with a conspi. 
racy to commit both those offences. 
The jury brought in a unanimous verdict 
of not guilty.’ The learned Judge 
acquitted all the accused persons of the 
main charges and then proceeded to con. 
viot them of an offence punishable under 
S. 395 read with S. 120.B, holding that 
the Jury were assessors and that he was 
entitled to take a contrary view. The first 
point taken on behalfoftheappsllantswas 
that these gentlemen were not assessors 
but Jurymen and that the learned Judge 
had no jurisdiction to convict them in the 
face of the verdict of acquittal In view 
of the provisions of S. 269, Criminal P. C , 
there can be no doubt that the normal 
procedure under the Code is trial by 
assessors, and it is only when the local 
Government publish an order in the 
Gazette that the trial of an offence 
becomes triable by Jury. Such orders 
may be made or revoked at any time. 
The offence of wbioh the appellants 
have been convicted is one triable under 
Ch. 5 A, I. P. C. The learned advocate 
who has appeared on behalf of the appeU 
lants has not been able to show to us any 
notification of the Local Government 
directing that such an offence is triable 
by jury. We must therefore overrule this 
preliminary objection. 

The only remaining question is whether 
we can uphold the convictions. It would 
certainly be a most extraordinary thing 
that, if the main part of the case were 
disbelieved and an order of acquittal 
passed, the accused persons should be con- 
victed on the substratum, if any. which 
remains. The learned Judge in this case 
has taken the remarkable course of con- 
victing the appellants on his own view of 
the facts without giving any reason wl^t- 
soever. The learned Deputy Legal Re- 


membrancer, with his usual fairness, 
staged that be could not support this 
and that the evidence in the case is 
not such that we ought to say that a 
finding of guilty is the only reasonable or 
proper finding. We are certainly not 
prepared to accept the opinion of the 
learned Judge as opposed to the unani- 
mous opinion of the Jury sitting as asses- 
sors, when no reasons for that opinion are 
assigned at all We, accordingly, allow 
this appeal, and set aside the convictions 
and sentences. The appellants, who are 
on bail, are discharged from their bail 
bonds. The fines, if already paid, will be 
refunded to them. 

Cunliffe, J. — I agree. 

R.W./r.k. Appeal allowed. 

A. I. B. 1936 Calcutta 828 
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Kalikumar Deb and othere — Appel- 
lants. 

V. 

Secy, of S/aic— Plaintiff — Respondent. 

Appeal No. 38 of 1935, Decided on 28th 
May 1936, from appellate decree of Sub- 
Judge, Fourth Court, 24.Pargana8, D/- 
2nd June 1931. 

(a) Bengal Tenancy Act (8 of 1885), S. 182 
— Holding acquired tubeequent to hornet* 
tead-~Raiyat it entitled to benefit of S 182. 

When a ralyat holds bis homestead otber- 
niso than a pact of bis holdiog, he is entiiiled 
to the benefit of S. 162 , although he may have 
become a laiyat subsequently to the taking of 
bis residential tenancy : 163 I C 406, Foil 

[P 529 0 1) 

(b) Bengal Tenancy Act (8 of 1882), S, 182 
(as amended In 1928) “ S. 182 applies to 
tenancies in existence at passing of amond- 

'"section 182 of the Amending Act of 1928 
became applicable to tenancies which were in 
existence at the time of the passing of the 
Amending Act. Both raiyats and under-rai* 
yats on that date would get the bene- 
fit of the D6W section and would therefore 
be entitled to hold their homestead subject to 
the provisions of the Act asamended» and the 
incidents of their homestead will be governed by 
provisions of new Act applicable to 
undecTaiyats. ^ 

Gopendra Nath Pas— for Appellants. 

Bijan Kumar Mukh.erjee~lot Respon* 
dents 

Judgment. — In the suit out of which 
this appeal arises the plaintiff sued the 
defeudant for ejectment from homes- 
tead. The defendant contended that he 
should not be ejected, inasmuch as he 
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bad acquired occupancy rights cer- 
tain other lands in the village and this 
being the case he was entitled to the 
benefit of S. 182. Ben. Ten. Act. He 
also contended that the ejectment 
notice, which had been served upon him, 
was defective. It has not been urged 
before me that the provisions of the 
Transfer of Property Act apply in this 
case. The Courts below have both held 
that S. 182, Ben. Ten. Act, has no appli- 
cation in a case of this sort, because the 
agricultural land, in respect of which the 
defendant claims to have occupancy right 
in the village, was acquired after the 
acquisition of the homestead by the 
defendant. It has however been decided 
by this Court in 40 C W N 599 (l) that, 
when a raiyat holds his homestead other- 
wise than a part of his holding, he is 
entitled to the benefit of S. 182, Ben. 
Ten. Act, although he may have become 
a raiyat subsequently to the taking of his 
residential tenancy. With regard to this 
point it is however contended by the 
learned Advocate for the respondent that, 
in the particular circumstances of the 
case out of which this appeal arises, the 
defendant cannot in any event obtain the 
benefit of S. 182 of the Act, because the 
other land in the village in respect of 
which he has occupancy rights was ac- 
quired by him before the passing of the 
amending Act of 1928 and, in these cir- 
cumstances, it is contended that the 
provisions of the old Act should apply. 

There is evidence on the record to 
show that the defendant bolds a certain 
plot of land in the village as an nnder- 
raiyat with occupancy rights (Ex. C). 
Admittedly this land was acquired by him 
before the year 1928. If the provisions of 
the old Act applied, it is clear that he 
would not get the benefit of 3. 182 of the 
Act as it now stands. It would appear 
however that, when the amending Act 
of 1928 was passed, the new S. 182 be- 
came applicable to tenancies which were 
in existence at the time of the passing of 
the Act. This being the case both raiyats 
and under-raiyats would get the benefit 
of the new section and they would there 
fore be entitled to hold their homestead 
subject to the provisions of the Act as 
amended and the incidents of their home, 
stead tenancies will be governed by the 
provisions o f the new Act applicable to 

Bakhar Naskai 
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raiyats and under-raiyats as the case may 
be. In this view of the case I think that 
the decision of the lower appellate Court 
is wrong. The judgments and decrees of 
the lower Court, are therefore set aside 
and the plaintiff’s suit is dismissed. The 
defendant will get his costs throughout. 
v.B./r.k. Appeal alloiced. 
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Netai Chandra Jana and others — 
Appellants. 

v. 

Emperor— Opposite Party. 

Criminal Appeals Nos. 488, 489 and 
490 of 1935, Decided on 14th May 1936. 

(ft) Interpretation of Statutes— Statute cur- 
tailing personal liberty should be construed 
most strictly, and, in favour of subject. 

A statute curtailing potsonal liberty should 
be construed most strictly, and. If anything, in 
favour of the subject. The principle should all 
the more, be rigidly enforced in this country in 
view of the fact that there is no major Act such 
as Habeas Corpua upon the statute book. 

[P 531 C 1] 

^ (b) Bengal Suppression of Terrorists Out- 
rages Act (12 of 1932), S. 25— Scope of — 
Prima facie case of murder disclosed by pro- 
secution evidence — Local Government cannot 
direct trial before Special Magistrate — Such 
trial is without jurisdiction. 

Section 26 does not empower the local Govern- 
ment to order a trial before a Special ^(agistrato 
where a case of murder is prima facie disclosed 
by prosecution evidence and trial by the special 
Magistrate under suchoircumstanoes is without 
jurisdiction. (P 631 C 2] 

Pet H»nderson, iT.— An opinion of the Local 
Government merely that an accused person has 
committed an oflence not punishable with 
death would not give it jurisdiction to appoint 
a special Magistrate to try him. The Local 
Government have not in their power to decide 
finally that a particular accused person has not 
committed an oflence punishable with death 
and to ignore the most serious part of the crime 
altogether simply to give jniisdiction to a ape- 
oial Magistrate. [P 632 0 2; P 583 0 1, 2] 

(e) Criminal Trial — Murder — Person com- 
mitting crime successfully making attack on 
their victims — Attack directly resulting in 
death — It is prima facie case of murder. 

If lor purpose of committing a crime the per- 
sons who wish to commit that crime, suo- 
cessfnlly make an attack upon their victims 
which results in death directly caused by that 
attack, it is a prima facie case of murder. 

(P 681 0 9J 

# (d) Bengal Suppression of Terrorists Out- 
rages (Supplementary) Act (24 of 1932), S. 3 
(1) and (2)— Appeals from convictions of 
offences alleged to have been committed 
under Bengal Suppression ofTerrorists Out- 
rages Act— High Court retaioe its ordinary 
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powers as provided for in Cbap. 31, Criminal 
P. C., in dealing with appeals. 

The Judges of the High Court bearingappeals 
from coDTictious for offences alleged to have 
been committed under the Bengal Suppression 
of Terrorists Outrages Act, retain their full 
rights of procedure and their full rights 
of alteration or acquittal as provided for 
in Chap. 31, Criminal P. 0. unless there is some 
specific language in any part of the Acts which 
qualifies those rights, and they are entitled to 
act as they would act in similar circumstances 
in an ordinary appeal. [P 532 C 1] 

(e) Criminal Trial— Forum— Advantages or 
disadvantages of trial before different types 
of tribunals — It is only opinion of accused 
which is entitled to serious consideration. 

Per Hendtrsoiiy J . — The only persons capable 
of weighing the respective advantages or dis- 
advantages of trial before different types of 
tribunals ate the accused persons themselves 
and it is their opinion which is entitled to 
serious consideration. 533 0 1] 

Manmathanath Das Gupta {in 488), J. 
C, Guptai Purnendu Chaudhuri {in 489) 
and Sailcfidra Mohan Das {in 490) — for 
Appellants. 

S. M. Bose^ Jitendra Mohan Banerji 
and Birendra Chandra Nag^iov the 
Crown. 

Cunliffe, J. — These are 9 appeals from 
convictions and sentences passed by a 
Special Magistrate sitting at Hoogbly, 
The accused persons were put upon their 
trial on a number of different charges. 
They included, conspiracy to engineer a 
rising against the Government, conspiracy 
to commit offences under the Arms Act 
and. as to ffve of them, charges of com* 
mitting dacoity in furtherance of the 
aims attributed to the terrorist move* 
ment. On the appeal being opened, a 
preliminary point was put forward by 
Mr. Gupta, Senior Counsel for the appel- 
lants, with which the other advocates for 
the appellants associated themselves. 
This point was directed to an attack upon 
the jurisdiction of the learned Special 
Magistrate, having regard to the case 
advanced by the Crown against the five 
appellants implicated directly in the 
dacoity. It was contended that these five 
persons with regard to the dacoity were 
originally charged, nob under S. 395 of the 
Code, but under S. 396, the difference 
between the two sections being that the 
latter section, namely S 896 is the provi- 
sion in the Code which deals with the 
class of dacoity in which a murder has 
taken place. It was further argued that 
although at the trial the charge under 
S. 396 was dropped and the lower charge 


substituted, nevertheless, the substantive 
case for the Crown advanced against these 
five people was of such a character that if 
it were true, (which was of course denied 
by the appellants) they ought to have 
been placed upon their trial for dacoity 
with murder. 

The gravamen of this argument is based 
upon the wording of S. 25, Bengal Sup- 
pression of Terrorists Outrages Act, 1932 
the section under which the Special 
Magistrate was empowered to try the 
case. I think it will be convenient if I 
set out that section. It runs as follows: 

Where io the opinioD oi the Local Govcro- 
meot or of the District Magistrate, if empowered 
by the Local Govercmeot iu this behalf, there 
are reasonable grounds for believing that any 
person has committed a scheduled ofience not 
punishable with death (these are the important 
words "'not punishable with death'') in further- 
ance of or in connection with the terrorist 
movement, or an offence punishable under this 
Act, or under 8. 6, Bengal Criminal Law 
Amendment Act, 1930, the Local Government 
or District Magistrate as the case may be, may, 
by order in writing, direct that such person 
shall be tried by a Special Magistrate. 

Our atteutioD was called to parts of the 
evidence produced before the learned 
Special Magistrate. This evidence showed 
that by reason of the dacoity two lives 
were lost owing to the action of the five 
appellants to whom I have referred. The 
prosecution maintained that as partici- 
pators in the dacoity the five appellants 
bad provided themselves with cotton 
wool, and also with a bottle of chloroform. 
It was said that by moans of the chloro- 
form applied to this cotton wool, these 
five accused asphyxiated the two persons 
who lost their lives, for the purpose of 
enabling the robbery to be committed. If 
that were correct, say the appellants, the 
crime which they committed was one 
which was certainly punishable by death 
under S. 396. It is further suggested that 
for the sake of convenience or for some 
other purpose, the Local Government 
directed that this trial should take place 
before a Special Magistrate rather than- 
before a Court consisting of three Judges 
sitting together which it is said is the 
proper tribunal to try oases of cha- 
racter. The answer made by the Crown 
to this argument is, firstly, that the lan- 
guage of the section shows that it iB 
the opinion of the Lc«al Government, 
erroneous or not, which is to govern 
under the special procedure and, seoondlyi 
that even if this is not so, the facts dis- 
closed in the prosecution case do nos 
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reveal a true case of murder at ail. I 
may say at oQce that it has always been a 
canon of the construction of the type ot 
statute which curtails personal liberty 
that it should be construed most strictly 
and, if anything, inclining in favour 
towards the subject. A wholesome canon 
I think, and a principle which ought to 
bo rigidly enforced in this Court, more 
[eapooially when we consider that in this 
'country wo have no major Act such as 
Habeas Corpus upon our statute book. 

Now, if we examine S. 25 closely, we 
find that the opinion of the Local Govern- 
ment before cases may be allotted to a 
Special Magistrate has to be taken upon 
several points. The hrst point is that 
tliere must be reasonable grounds for 
believing that a scheduled offence has 
been committed. A scheduled otYence is 
that type of otTence which, as far as this 
Act is concerned, is enumerated in the 
schedule to the Act. S. 2 of the Act lays 
this down; and the otlences charged in 
the Court below are clearly within the 
ambit of the schedule in question. The 
next point upon which the Local Govern- 
ment is required to give a preliminary 
opinion is whether the oft'enoe alleged to 
have been committed is one which is 
punishable with death. And the third 
and the last view which the Local Govern- 
ment has to express is, that the offences 
put forward by the prosecution must 
have been committed in furtherance of or 
in connexion with the terrorist move- 
ment. 

Now, as I read the section, it empowers 
the Local Government to appoint a special 
Magistrate to try only those ofifenoes of a 
terrorist nature contained in the schedule 
which are not punishable by death. But 
it does not give power to the Local 
Government to send for trial before a 
Special Magistrate an offence which is 
punishable by death. It is interesting to 
note that in another Act contained in the 
Manual of Legislation which has been 
handed to me, in which are included a 
number of these special statutes demon- 
strating the scheme adopted by the autho. 
nties to deal with the terrorist movement, 
U refer to the Bengal Criminal Law 
Amendment Act ot 1925) that there ie 
provision for the trial of persons who are 
said to have committed offences under a 
Bohednle which resembles very closely 
boh. 2 to the Suppression of Terrorist 


Esii’EROR (Cunliffe, J.) Calcutta 531 

Outrages Act schedule, but without the 
qualification introduced into the subse- 
quent Act that they are offences not 
punishable by death. Under the piovisions 
of the 1925 .\ct a person who lias commit- 
ted an olTence punishable by death has the 
right to bo tried by a tribunal of three 
Judges with senior qualifications. This 
is laid down in S. 4 thereof. We wore 
invited therefore to say that the appel- 
lants could legally insist in the circum- 
stances on being tried before such a 
tribunal rather than by Special Magis- 
trate who, according to S. 24, Bengal 
Suppression of Terrorist Outrages Act of 
1932, need only be a Magistrate of the 
First Class or a Presidency Magistrate 
who has exercised his powers as such for 
a period of not less than 4 years. 

As to the argument advanced by tho 
Crown that, on a reasonable consideration, 
the facts disclosed in the prosecution case 
here do not disclose an otfence on the 
part of the five persons which amounts to 
dacoity with murder, I cannot accept it. 
It would be improper for me to go with 
any particularity into the evidence; but I 
shall merely say this : that, prima facie, 
if for the purpose of committing a crime 
the persons who wish to commit that 
crime successfully make an attack upon 
their victims which results in death 
directly caused by that attack, piima facie 
it seems to mo that a case of murder has 
been set up. I have no intention of giving 
illustrations of this principle; but if it 
were necessary I could do so. I therefore 
answer the contention put forward by the 
Crown at the risk of reiteration in this 
way, that S. 25 does not empower the 
Local Government to order a trial before 
a Special Magistrate where a case of 
murder is prima facie disclosed by the 
prosecution evidence; and secondly, that I 
do not agree that this offence, according 
to the prosecution case, is anything less 
than prima facie murder, as far as the 
five persons implicated are concerned. 
Holding this view of the law, the question 
remains: What have we power to do? I 
notice that the Bengal Suppression of 
Terrorist Outrages Act, which is a local 
Act, has a supplement, in the form of an 
All India Statute which deals inter alia 
with the right of appeal from the deoi. 
sions of the special Courts which function 
under the local special legislation. S. 3, 
Supplementary Act, snb.a. (2). runs as 
follows ; 
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An appeal under sub'S. (1) which provides for 
an appeal to this High Court shall be presented 
within thirty days from the dateof the sentence 
and shall be disposed of by the High Court in 
the manner provided in Ch. 31 of the Code of 
the hearing of appeals. 

(The reference to the word Code there, 
or rather I should say its definition, is that 
the Code means the Code of Criminal Pro- 
cedure.) Now, I believe that the inten. 
tion of the persons who framed that section 
which relates solely to procedure and 
is therefore one in which I can safely 
consider the intention of the framers was 
that this Coart when hearing appeals in 
such cases should hear them in the ordi- 
nary way and with the ordinary powers 
which the appellate side of this Court 
has been given by Cb. 31, Criminal F. C. 
It seems to me that if we were not, by 
the language of the section, endowed with 
the full powers of an appellate Court 
under the Code, our powers, if they had 
been cut down, would necessarily have to 
be defined and defined strictly. But in 
my view the ordinary meaning of the 
language used in the section is that in 
hearing this class of appeals we retain our 
full rights of procedure and our full 
rights of alteration or acquittal, unless 
there is some specific language in some 
part of these Acts to which my attention 
has not been called which qualifies those 
rights. 

We propose therefore to act as we 
should act in similar circumstances in an 
ordinary appeal. We think that the right 
coutse*to adopt will be to set aside the 
convictions and sentences passed by the 
learned Special Power Magistrate. We 
are not forgetful that the argument based 
upon the construction to be put upon 
S. 25 was only advanced on behalf of five 
of the appellants and could only have 
been advanced on the facts of the case in 
favour of these five persons. Neverthe- 
less we think that it would not be in the 
public interest, if we did not include in 
our order setting aside the convictions and 
sentences those four other appellants who, 
according to the case for the Crown, were 
closely associated with the five persons 
said to have been involved actively in the 
murder which the dacoity involved.^ It 
would be creating an invidious position 
were we merely to confine our order to 
the first five appellants, and one can ima- 
gine that it would be still more embar- 
rassing if we dealt with the appeal with 
regard only to the remaining four. We 


shall therefore include all the appellants 
in the order which I have just passed. 
There will be no order for bail ; but we 
give learned counsel for the appellants 
leave to re-apply to us within 10 days 
with notice to the Crown. Meanwhile 
the appellants will be treated as under- 
trial prisoners. We propose to extend 
the time for the bail application to 10 
days from the date of the above final 
signature. 

Henderson, J. — A preliminary objec- 
tion has been taken on behalf of the ap. 
pe^lants before us which raises the ques- 
tion whether in a case where the prosecu- 
tion evidence, if true discloses an ofifence 
punishable with death, the local Govern- 
ment has jurisdiction to appoint a Special 
Magistrate under the provisions of S. 25, 
Bengal Act 12 of 1932. The question is 
not only a very difficult one but is also of 
the utmost importance not only to the 
public in general but to all those who 
are connected in any way, either directly 
or indirectly, with the trial of persons 
charged with committing offences in fur- 
therance of the terrorist movement. On 
behalf of the Crown the learned standing 
counsel met this objection by arguing 
that the opinion of the local Government 
in the matter is decisive- and cannot be 
called in question. Now, it would be very 
difficult to say that the opinion of the 
local Government that the accused per- 
son has committed a certain offence can- 
not be called in question ; because if that 
suggestion is rigidly followed out, a con- 
viction must automatically follow and a 
Magistrate, as soon as he acquits an 
accused, is calling that opinion in ques- 
tion in the most emphatic manner pos- 
sible. In my opinion the important 
words are "in furtherance of or in con- 
nexion with the terrorist movement.’’ I 
certainly agree that it is not open to the 
appellants to suggest before us that this 
particular crime was not committed in 
furtherance of or in connexion with the 
terrorist movement. But I should cer- 
tainly not be prepared to go so far as to 
say that the opinion of the local Govern- 
ment that they have committed a certain 
offence cannot be called in question. It 
is also clear that an opinion of the local 
Government merely that an accused per- 
son had committed an offence not pumsb- 
able with death would not give jurisdic- 
tion to appoint a special Magistrate to, 
try him. But in any view of this parti-i 
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calar matter this is nob the real point. 

iTbe objection really goes 
than that and is to the effect that the 
'section itself by its terms does nob 
empower the local Government to appoint 
a Special Magistrate to try a case of this 

kind. . 

Now. the objection, if sound, is a per- 
fectly reasonable objection. If the ^pel- 
lants are said to have committed an offence 
punishable with death they would ordu 
narily be entitled to a trial by a jury or, 
at any rate, in view ot certain special 
legislation, by three Commissioners. They 
are at liberty to attach any value they 
please to such a privilege, if it be a privi- 
lege. It is of course very easy to’say ot to 
suggest that the procedure adopted in this 
case is really to the advantage of the ap- 
pellants; because the greatest risk they run 
is that of a sentence of 7 years’ imprison- 
ment. But it seems to me that the only 
persons capable of weighing the respeo. 
tive advantages or disadvantages of trial 
before different types of tribunals are the 
accused persons themselves and it is only 
their opinion in the matter which is en- 
titled to any serious consideration. The 
objection is not one that would be taken 
in a light-hearted manner. Indeed in the 
course of the present argument, we 
pointed out to Mr. Gupta the risks that 
his clients would run in the event of our 
giving effect to this objection ; but after 
consulting the learned Advocates instruct- 
ing him he informed ns that in his opinion 
theobjeotion ought to be pressed. In such 
oiroumstanoes, in my judgment, if the 
appellants can show that the order was 


lature was to give the local Governcnent 
power to ignore the most serious part ot 
the crime altogether simply to give juris- 
diction to a Special Magistrate. Another 
difficulty is that it would imply that the 
Local Government have it in their power 
to decide Bnally that a particular accused 
person has not committed an offence 
punishable with death. There is no such 
power clearly conferred upon them and I 
find it impossible to say that they have 
the right to send a case of this kind to be 
tried by a Special Magistrate. For these 
reasons, particularly because there is no 
specific provision for empowering a Spe- 
cial Magistrate to deal with this type ot 
case, I agree that the order made was 
without jurisdiction. 

The next question which we have to 
determine is what orders we can and 
what order we ought to pass. We are 
then confronted with another very diffi- 
cult question, that is to say, what powers 
we have, sitting to hear appeals from the 
decision of a Special Magistrate. That 
matter was determined by sub.s. (2), S. 3 
of Act 24 of 1932 and the decision rests 
upon the meaning to be given to the 
words "in the manner.” Those 'words 
might apply merely to procedure or go 
further and apply to the method in which 
the appeal is to be disposed of. I think 
it might be argued with some show of 
reason that the natural interpretation of 
those words would be that the Court in 
the exercise of certain limited powers in 
appeal was to follow the procedure laid 
donn in Ch. Criminal P. G. But the 


made without jurisdiction they are then 
entitled to demand any appropriate relief 
which we have it in our power to give 
them. 

Now, I entirely agree with my learned 
brother that, if the appellants are to be 
deprived of the right ot trial before a jury 
or before Commissioners to which they 
attach a certain value, the words depriv- 
ing them of that right must bo absolutely 
clear and specific. I can find no such 
words in this section. In considering the 
intention ot the legislature we cannot 
close our eyes to the fact that special 
legislation was passed to provide for the 
trial of serious offences including offences 
punishable with death. There can also 
be no doubt that the Special Magistrate 
has no power to try such an offence. I 
should, therefore, find it very difficult to 


difficulty in accepting such an interpreta- 
tion is that this Act of the Indian Legis- 
lature confers no powers on us whatever, 
and if sub-s. (2) merely deals with pro- 
oedure, we can do nothing more than 
issue notices and listen to arguments. For 
example, it cannot be denied that this 
Supplementary Act doss not confer upon 
us any power to reduce a sentence. From 
time to time this Court in hearing appeals 
from the decisions of Special Magistrates 
has reduced sentences and, so far as I 
know, it has never been suggested that in 
so doing the Court was acting without 
jurisdiction. In my view, therefore, the 
only possible interpretation of this sub- 
section is that the intention was to confer 
upon 08 the powers of an appellate Court 
hearing appeals under the provisions of 
Ch. 31 of the Code. If that be so, the 
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irresistible conclusion is that we have all 
the powers referred to in S. 423. 

Now, if we have the powers conferred 
by that section, we have the right in 
suitable cases to order a re-trial by a Court 
%of competent jurisdiction subordinate to 
us or to commit the accused persons to 
trial by the Court of Session. The mo- 
ment that position is reached the appel- 
lants are not limited to showing that the 
-appointment of the Special Magistrate is 
^ithout jurisdiction: they are also entitled 
^o go further and show that the order 
made by the Magistrate, though not with- 
•‘ou^juriadiction, was improper and liable 
to be set aside. In fact their position is 
exactly parallel to that of an accused per- 
J.son who has been improperly tried by a 
. First Class Magistrate for a minor offence 
'when he ought really to have been com- 
mitted to the Sessions. In such cases, so 
far as I know, it has always been held 
that, even though the order of the Magis. 
trate is not strictly without jurisdiction, 
it is an improper order and this Court 
has never bad any hesitation in setting 
such an order aside in a proper case and 
directing the accused person to be com- 
mitted to the Sessions. So far as the 
present case is concerned, I agree with 
my learned brother that the trial was 
without jurisdiction and that, therefore, 
the proper order to pass is merely one 
setting aside the convictions and sen- 
tences, leaving it to the Local Government 
to take such further steps, if any, as they 
may be advised. But had I not reached 
the conclusion that the appointment of 
the Special Magistrate was without juris- 
diction, I should still have been prepared 
in view of the facts to which my learned 
brother and I have referred, to say that 
the order was an improper one and that 
the appellants ought to be tried either by 
the Court of Session or by a Special 
Tribunal. 

B.M./r.K. Order accordingly. 
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Edgley, J. 

Rakhaldas Mukherji and otAcrs— De- 
fendants — Appellants. 

V. 

Kalipada Bhattacharji and others — 
Respondents. 

Appeal No. 1925 of 1934, Decided on 
26th May 1936, from appellate decree of 
Sub-Jndge, Khulna, D/- 30th June 1934. 
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❖ Civil P. C. (1908). O. 1, R. 9-Declara. 
(ion in respect of right of easement of path- 
— Every owner of servient tenement deny- 
ing plaintiff's right and every person ob- 
structing are necessary parties. 

Where the plaiotiS claims a decree (or a de- 
claration that be is entitled to a right of ease- 
ment in respect of a certain pathway, every 
owner of the servient tenement who denies the 
plaintifl's right, or is concerned In the obstruc- 
tion of the pathway, is a necessary party; and 
any decree obtained in the absence of any such 
person is infructuous : 1921 Cal 622, Foil.-, 1924 
Cal 369. Ref.; 1925 Cal 1133. Disting.; 1915 Cal 
403 and 1924 Cal 1050, Not approved. 

[P 535 0 2) 

Gunada Charan Sen and Tarapada 
Mukherjee — for Appellants, 

Prokash Chandra Majumdar— lor Res- 
pondents. 

Judgment. — In the suit out of which 
this appeal arises the plaintiffs sued the 
defendants for a declaration of their right 
of easement in respect of a certain path, 
way leading from their bouse in the direc- 
tion of Mabeswarpassa Main Road to the 
south. This pathway passed to the west 
of a certain tank belonging to the defen- 
dants and that path is said to have been 
obstructed by defendant 11 acting on be- 
half of tbe other defendants. The suit 
was dismissed by tbe Court of first in- 
stance and the plaintiffs thereupon ap- 
pealed to the lower appellate Court where 
their appeal was contested by defen- 
dant 11. One of the points taken by tbe 
contesting defendant was that the appeal 
to the lower appellate Court was incom- 
petent, because tbe appeal had abated as 
against the heirs of defendant 8. This 
being the case it was urged that, even if 
tbe plaintiffs succeeded in their appeal, 
any decree which they might obtain would 
be infructuous. This point however was 
decided in favour of the plaintiff-appel- 
lants and it was held by the learned 
Subordinate Judge that tbe appeal was 
not incompetent. The defendants have 
now come before this Court on second 
appeal. 

The learned Advocate for the appellants 
in this case contends that the lower ap- 
pellate Court was wrong in bolding that 
the heirs of defendant 8 were not neces- 
sary parties to the appeal before the lower 
appellate Court. Tbe learned Advocate 
for tbe respondents, on tbe other band, 
contends that the heirs of defendant 8 
were not necessary parties, because 
dant 8 had not actually obstructed the 
plaintiff’s right of way and that being the 
case his heirs were not interested m tbe 
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subject-matter of the suit. With regard 
to this argument it appears from the 
pleadings filed in the first Court that the 
plaintiffs’ allegation was that their right 
of way bad been obstructed by defen- 
dant 11 acting on his own behalf and also 
on behalf of the other defendants. It 
appears to have been admitted that the 
pathway in question actually belonged to 
the defendants and was recorded in their 
names in the record of rights. It further 
appears that separate written statements 
were filed in the first Court: one on behalf 
of defendant 11 and the other on behalf 
of defendants li 2| 5i 8i 9i 10 and 13. In 
the later written statement the contest, 
ing defendants, including defendant 8, 
strenuously denied the plaintiff s allega. 
tions which appeared in the plaint and 
contested his right to the declaration 
which he sought. It therefore appears 
from the pleadings in this case that de. 
fendant 8 was not only one of the owners 
of the alleged servient tenement, but be 
had also contested the plaintiff's claim. 

It is also significant that the judgment of 
the learned Subordinate Judge contains 

the following finding: 

Though there is no speoidc act o( obstruction 
attributed to defendant S» who appeared in the 
dower Court and filed a written statement, still 
the facts stated in the plaint and disclosed in 
evidence are that defendant 8, along with other 
defendants, bad some band in the obstruction 
and was therefore a necessary party and was 
made a party. 

The general principle which governs 
the question of joinder of parties in a case 
of this nature has been stated by Sir 
Ashutosb Mookerjee in 25 0 W N 249 (l) 
in which his Lordship made the following 
observations : 

The Court will not entertain a suit in which 
DO efiectlve decree can be made in the absence 
of an Interested party .... In a ease like the 
present where the decree is to be made for de* 
deration of a right of way as a village road over 
the disputed land and for removal of an obstruc- 
tion thereon. If it is discovered that a person 
interested in the servient tenement has not been 
made a party to the salt, the Court will not 
proceed to make a decree. The deoree so made 
must be infructuous. 

This general principle was reiterated 
by Ghose, J. in 1924 Cal 369 (2). In 
the later case it was however pointed out 
-that, regard being had to the facts of that 
^artionlar case, it was not necessary to 
implead certain persons wh o were alleged 

1. Haran Sheikh v. Bameah Chandra. 1921 Cal 
622=62 I 0 425=25 OWN 249. 

3 . Amrltanath Blawaa ▼. Jogendra Chandra 
Bhaitacharjee, 1924 Cal 869=69 I C 188. 
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to be the cosharers of some principal 
defendants. In this connection the lear- 
ned Advocate for the respondents relies 
upon certain observations made by N. E. 
Chatteriee. J. in 19 C W N 1211 (3) at 
p. 1213. In that particular case his 
Lordship held that it was not necessary 
to implead certain persons who were al- 
leged to bo necessary parties, because 
"the owners of the land bhadrar kola 
alone have caused the obstruction, an 
all the owners of that land have bee 
made parties to the suit." He further hel 
that a dominant owner has nob n^jrts 
sarily any cause of aotion against serv^ntj^ 
owners who have not caused ob3tru|j^oQ 
or raised any objection to the exerciie o^ 
bis right of easement. This case •wa^ 
cited with approval by Suhrawardy, J., in^ 
400 LJ 74(4). Butin the later casa^ 
the learned Judge pointed out that in 
order to determine whether certain par- 
ties are necessary parties or not, reference 
should be made to the plaintiff's case as 
set out in the plaint. Further in refer- 
ting to 25 OW N 249 (l) bis Lordship 
stated ; 

Tbore the plalntifl wanted to establish rights 
in respect ot certain properties; and it may bo 
argued that he could not do so iu the absence 
o{ any person who had any Interest in the pro* 
perty since such person would be materially 
afiected by the establishment of such a eight. 

Finally the learned Advocate for the 
respondents relied on another deoision of 
Suhrawardy, J., in 1925 Gal 113B (5), in 
which it was held that certain persons 
who had not actually obstructed tbe aU 
leged plaintiff's right were not necessary 
parties. It is however olear that this ease 
can be distingnished on tbe facts from the 
case out of which the present appeal 
arises. As I have already pointed out, in 
the ease now before this Court, defen- 
dant 8 was not merely one of the owners 
of tbe servient tenement and had denied 
the plaintiff's right, but he was also, on 
the findings of the lower appellate Court, 
directly concerned in theobstruotion. It 
therefore follows that any deoree obtained! 
by tbe plaintiffs in the absence of the! 
heirs of defendant 8 will be infructuous! 
and tbe suit cannot therefore be main-l 
tained in the absence of those persons. 


3. Madao Mohan Ohakravarty v. SashiBhusau 
Mukherjee, 1915 Oal 403=31 1 0 549=19 
OWN 1211. 

4. Surja Naraln Bora v. Ohandra Beta. 1924 
Cal 1050=84 I 0 467=40 0 L J 74. 

5. Bhola Nath Maodal v. Mohosh Chandra 

Bora. 1925 Oal 1188=88 1 G 664. 
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I am therefore of opinion that the appeal 
to the lower appellate Coart was incom- 
patent. The resalt is that this appeal is 
allowed, the judgment and decree of the 
lower appellate Coart are set aside and 
those of the Coart of first instance are 
restored. The defendants will be entitled 
to their costs in the lower appellate Coart 
as well as in this Coart. The cross-objec- 
tion is not pressed and is therefore dis* 
missed withoat costs. 

V.E./b.e. Appeal allowed. 

A. I. R. 1936 Calcntta 536 
R. C. Mitter, J. 

Sarojini Roy — Plaintiff — Appellant. 

V. 

Romesh Chandra Bistcas and others — 
Respondents. 

Appeal No. 542 of 1932, Decided on 
29th March 1935, against decree of Addl. 
Sab-Jadge, 2nd Coart, Sylhet, D/- 8th 
Aagast 1931. 

Landlord and Tenant ^ Abandonment — 
Sale in invitum stands on same footing as 
transfer by act of occupancy ratyal'-- Entire 
holding need not be sold at once — Different 
parts sold at different times — Abandonment 
takes place when last transfer is made— 
Transfer of entire holding completed by 
landlord himself purchasing portion of hold* 
ing in execution of decree against raiyat — 
He cannot put forward his purchase for sus* 
taining case of abandonment. 

For the purpose of abandooment a sale in 
iuTitam stands on the same footing as a trans' 
ier by the act of the occupancy raiyat. 8o also, 
for the purpose of constituting abandonment, 
tbe transfer of bolding need not be effected all 
at once. If tbe entire bolding is sold, but in 
parts at different times, it will amount to 
abandonment as soon as tbe last transfer is 
made. CP 536 C 2; P 537 C 1] 

Where bowerer the landlord purchases a 
portion of tbe bolding, at a Court sale inexecn* 
tion of a decree against the raiyat, and tbe 
effect of tbe purchase is to complete the trans* 
fer of tbe entire holding, tbe landlord cannot 
put forward bis own purchase for sustaining a 
case of abandonment : 1932 Cal 405, Bel. on; 
12 C Tf' ^ 721, Disiing. [P 587 C 1, 2] 

Hemendra Kumar Das — for Appellant. 

Paresh Lai Shome — for Bespondents. 

Bireswar Chatter jee — for Deputy Begis- 
trar. 

Jud^meDt. — Tbia appeal is on behalf of 
tbe plaintiff in a suit for declaration of 
her title to seven plots of land, described 
in tbe plaint, for confirmation of her pos- 
session over an area of 4 keors of land, 
being the northern portion of plot 1, and 
for recovery of possession of the remain- 
iDg lands. All the plots of land con- 


stituted a non-tranaferable occupancy 
holding held by one Ejaraddin under the 
plaintiff and her predecessor-in.interest. 

Her suit was decreed by the learned 
Munsif in its entirety, but on appeal the 
learned Subordinate Judge has main- 
tained the decree of the learned Munsif 
in respSct of 4 keors of land, being the 
northern part of plot 1, and has dis- 
missed her claim for kbas possession in 
respect of the remaining lands. It has been 
found that on 15th Falgoon 1323 Ejarad- 
din sold all the lands of his holding, save 
and except the aforesaid 4 keors of land, 
which was his homestead, to defendants 
1 and 2. Thereafter he remained in pos- 
session of bis homestead which he re- 
tained, and on his death bis heirs re- 
mained in possession thereof. Tbe plain- 
tiff sued his hairs for rent, and obtained 
a decree, which was not a rent decree, 
but bad the force of a money decree. In 
execution of the said decree the plaintiff 
has purchased on lOtb May 1924 the said 
4 keors of land and thereafter took pos- 
session of the same on 20bb May 1924. 
By reason of the tiansfer by Ejaraddin to 
defendants 1 and 2, and by reason of the 
aforesaid Court sale all the lands of the 
bolding have passed out of the bands of 
tbe heirs of Ejaraddin. The plaintiff sues 
on tbe basis that by reason of the said 
transfers tbe bolding has been abandoned 
and she sues for possession in her char- 
acter as landlord. Tbe learned Munsif 
held that tbe aforesaid two transfers con- 
stitote abandonment. Tbe learned Sub- 
ordinate Judge has held that: 

Partial transfers done by sale in Court, and 
another by a pritale conveyance at two 
different times, cannot be tacked together to 
make a complete transler of the holding for tbe 
purpose of building the theory of abandonment. 

He accordingly held that the plaintiff 
was entitled to get a decree for confirma- 
tion of possession to the said 4 Keors 
of lands on tbe basis of her having pur- 
chased tbe right, title and interest of the 
heirs of Ejaruddin in tbe same at the 
Court sale but was not entitled to get 
kbas possession in the rest of the lands. 
Tbe reasons given by the learned Sub- 
ordinate Judge are clearly wrong, but the 
decree which he has made, in my judg- 
ment, is a correct decree, for the reasons 
which I will state hereafter. It is now 
weU settled that for the purpose of 
abandonment a sale in invitum stands on{ 
the same footing as a transfer by the act^ 
of the occupancy raiyat, and for the pur-. 
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pose of constituting abandonment, the 
'transfer of the entire holding need not be 
effected all at once. If the entire hold- 
'ing is sold but in parts at different times 
lit will amount to abandonment as soon as 
the last transfer is made. In the case be- 
fore me the sale by Bjaraddin to defen- 
dants 1 and 2. on 15th Falgoon 1323. did 
not amount to abandonment, as all the 
lands bad not been sold, a substantial 
part of the holding being retained by the 
tenant. The transfer of the entire hold- 
ing was only completed by reason of the 
purchase by the plaintiff at the Court 
sale of the said 4 keors of land. The 
question is whether the plaintiff can put 
forward her own purchase for sustaining 
a case of abandonment. In my judgment 
she cannot. I do not rest my judgment 
on the ground of estoppel. It has been 
held that a cosbarer landlord purchasing 
an occupancy bolding cannot raise the 
question of transferahility of the holding 
as against another purchaser of the same: 
11 C W N 76 (1). 14 C W N 71 (2) and 19 
C W N 1307 (3); but where the purchase 
is by the sole. landlord or hy the entire 
body of landlords it has been held that 
the said principle has no application: 12 
OWN 721=8 C L J 29 (4) and 40 C L J 
90=28 0 W N 865 (5). 

In the case before me the plaintiff by 
her act has put the tenants out of posses- 
sion on the remaining portion of the bold, 
ing. She purchased the right, title and 
interest of the tenants in the 4 koers of 
land and by taking proceedings through 
the execution Court has taken possession 
by removing her judgment-debtors, the 
tenants, from the said lands. If she had 
taken a conveyance from the tenants of 
the said piece of land she would not have 
been allowed to urge the transfer to her 
as constituting abandonment, and in her 
capacity as landlord come in and take 
possession of all the lands of the tenancy. 
She would have stepped into the shoes of 
the tenant, and on the principle adopted 
by the Full Bench in 48 Cal 605= 


1. Ayenuddin Nasya v. StUh Chandra Banet- 
jee, (1907) 11 0 W N 70. 

2. Harro Chandra Poddat v. Umosh Chandra 

(1910) U 0 W N 71=6 I 0 89=11 0 L j 
20 * 

8. Chandi Proaannao v. Qonr Chandra 19if 
Cal 462=33 I C 484=19 OWN 1307. 

4. Bibi Asmatennessa ▼. Harendralal (larwi 
86 Cal 904=12 OWN 721=8 0 L j’29 
6. Jnanendra v. Dukhliam, 1924 Cal 860=83 
1 0 886=28 OWN 865=40 C L J 90 * 
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25 C W N 29 (6), would not have been al-i 
lowed to put forward the rights of a land- 
lord. The same principles would apply,' 
in my judgment, when she has purchased 
at the Court sale. The claim on the 
basis of abandonment can be sustained 
only by her retaining her character as 
purchaser of the portion of the tenancy. 
If she casts aside her character as such 
purchaser there would be no abandon- 
ment as then there would be no transfer 
of the entire bolding. The retention of 
her character as assignee of the tenant, 
i. 6. of her character as representative of 
the tenant, ia inconsistent with her in- 
sisting on her claim to recover possession 
on the ground of abandonment in her 
obaraoter as landlord. I accordingly bold 
that her claim on this basis cannot be 
allowed on the principle that a party can- 
not be allowed to blow hot and cold at 
the same time in the same suit. Tbe view 
that I am taking of the rights of tbe 
plaintiff accords with the decision of 
Subrawardy and Jack, JJ., in 35 C W N 
648 (7). The case in 12 C W N 721 (4) 
is distinguishable as that was not a 
case where the landlord relied upon'a pur- 
chase by himself of the tenants interested 
in tbe non-transeferable oooupanoy bold- 
ing for tbe purpose of raising a case of 
abandonment of the bolding. I accord- 
ingly hold that the decree made by the 
Court of appeal below is a correct decree 
and the appeal must be dismissed but 
witboub costs. 

B.M./r.E. Appeal dismissed. 

6 Syed Mohsenuddiu v. Baikuutba Chandra, 
Sutradhar. 1921 Cal 444=61 1 0 443=25 
OWN 29=48 Cal 605 (F B). 

7. Ruhini Kumar Pass v. Amiruddin, 1932 Cal 
405=137 I 0 668=35 OWN 648. 
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Aymavxud Sarcar — Objeotor — Appel- 
lant. 

v. 

Ebaruddin Sarcar and others — Res- 
pondents. 

Appeal No. 398 of 1935, Decided on 
26th May 1936, from appellate order of 

Sub- Judge, Dinajpur, D/- 18th April 1936 

Civil P. C. (1908), S. 47 - Purchase qf 
equity of redemption of one of several pro- 
perties mortgaged by mortgagee after decree 
on bis mortgage— Purchase does not amount 
to pro lanto satisfaction of decree. 

Purchase of the equity of redemption of one 
of the several mortgaged properties or of a share 
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of the properties included in the mortgage 
decree, by the mortgagee decree-holder before 
his execution does not amount to pro tanto 
satisfaction of the decree and the mortgagee 
decree-holder is not bound to apportion the 
decretal amount proportionately on the proper- 
ties purchased by him and the other properties 
not so purchased included in the mortgage de- 
cree for sale: 4 C jD B 156 and 34 Cal 13, Foil.; 
22 All 284 (FB): 10 All 570; 1920 All 129; iC L 
J 15 (n) and 195, Du$ent.; 1934 Afad 250, Ref. 

^ [P 539 C 1, 2] 

Gunendra Krishna Ghose — for Appel- 
lant. 

G. P. Sanyal and Sourindra Narayan 
Ghose — for Respondents. 

Judgment. — The question raised in 
this appeal is whether respondent 1 can 
execute a mortgage decree for the full 
amount mentioned in the said decree, 
against all or any of the mortgage proper- 
ties, or is be entitled to levy execution 
only for a proportionate amount and con- 
£ne his execution to properties Nos. 2 to 
4 of the mortgage decree. 

The question is one on which the High 
Courts of India have taken divergent 
views. 


pellant filed an objection under S. 47 of 
the Code and on his objection the execu- 
tioD Court passed an order on 18th Jana- 
ary 1929 that property No. 1 was to be 
put up for sale first, and it the sale pro- 
ceeds be not sufficient to satisfy the de- 
cree then and then only properties Nos. 2 
to 4 were to be sold, and directed a note 
to that effect to be inserted in the sale 
proclamation. That execution did not pro- 
ceed further and was ultimately dismissed 
for default on 2nd April 1929. It is after 
this that respondent 1 purchased pro- 
perty No. 1 at a Court sale as I have 
stated above. 

There was an intermediate exeeution in 
the year 1932 (Execution Caso No 39 of 
1932) and the said execution was dismis- 
sed on 29th November 1932. The last 
order passed in that execution case has 
only been exhibited in this case. It runs 
thus: 

“29th November 1932. Objection un- 
der S. 47, Civil P. C., allowed with costs. 
The execution be dismissed." 


Respondent 2, Hiralal Shaba, advanced 
money to the predecessor-in-interest of 
respondents 3 to 9 on the security of 
some properties, which may be called 
properties Nos. 1 to 4. He obtained a 
mortgage decree in tbo year 1928 on this 
mortgage, which decree has been assigned 
io respondent 1 who has applied to exe- 
cute the same, limiting bis execution in 
the first instance to property No. 1 in 
pursuance of the order of the Court made 
on 18th January 1929 at an earlier execu- 
tion. Hiralal had taken another mortgage 
from the same person for another loan, 
but that mortgage included only property 
No. 1. This mortgage was assigned to 
respondent 1 who sued upon it, obtained 
a decree and in execution thereof pur. 
chased the mortgaged property himself in 
the year 1930, that is at a date sub- 
sequent to 18th January 1929. 

The appellant before me is a puisne 
mortgagee in respect of properties Nos. 2 
to 4 only. He sued upon bis mortgage, 
obtained a decree in the year 1929 and in 
execution thereof purchased the said pro- 
perties on 14th November 1930. He was 
a pari-Y to Hiralal’s suit, which terminat- 
ed in ' 1x6 decree passed in the year 1928, 
the d‘*cree which is now under execution. 

In 1 28 respondent 1 as assignee of 
said decree started execution (0. 0. 
lilxecution Case 221 of 1928). The ap- 


What those objections under S. 47 
were, I do not know, and it is not pos- 
sible in the state of the record to find out 
the reasons for this order. 

The present execution was started on 
25th January 1933. Respondent 1 pray- 
ed for sale of property No. 1 in the 
first instance in pursuance of the order of 
the Court dated 18th January 1929 
passed in execution Case No. 221 of 1928, 
and prayed for saleof properties Nos. 2 to 
4 thereafter if the sale proceeds of pro- 
petty No. 1 did not satisfy his decree. 

To this execution the appellant raised 
objections. He said that the whole de- 
oretal debt cannot be thrown on proper- 
tie8Nos.2to4, but that the respondent 1, 
having himself purobased in another exe- 
cution property No. 1, was bound to ap- 
portion the decretal amount and could 
only take out execution against properties 
Nos. 2 to 4 for an amount which would bear 
the same proportion to the whole decretal 
debt as the value of properties Nos. 2 to 4 
bear to the total, value of properties Nos. 1 
to 4. This objection was given effect to 
by the trial Court but has been negatived 
by the lower appellate Court, which has 
allowed execution to proceed for the 
whole of the decretal amount oQ® 
directed property No. 1 to be sold first. 
The appellant contends before me tbac 
the view taken by the trial Court is the 
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-correct view 
be restored. 

The point raised is a difficult one. Not 
only do the Allahabad and Madras High 
Courts support the contention of the ap- 
■pellant, but in this Court divergent views 
have been expressed. The cases of the 
Allahabad and Madras High Courts ex- 
pressly in point are respectively 42 All 
544 (1). and 141 I C 366 (2). In this 
Court the cases in 4 C L J 15 (n) (3) and 
4 C L J 195 (4). support the conten. 
•tion of the appellant, while the oases 
in 4 C L R 156 (5) and 34 Cal 13 (6) 
are against the appellant, the decision 
in the last mentioned two oases proceed, 
ing on the view that the question cannot 
be raised in execution proceedings but 
whatever equity there is must be enforced 
by a suit for contribution. In 34 Cal 13 
<(6) the Division Bench refused to refer the 
case to the Full Bench on the ground 
that the judgment in 4 C L J 195 (4) 
proceeded upon earlier oases of this 
Court which did not support the proposi- 
tion laid down therein. The objeotion of 
the appellant can only be given effect to, 
if it comes within S. 47 of the Code, that 
is to say only if it can be held that the 
purchase of the equity of redemption of 
lone of the properties or of a share of the 
properties included in the mortgage-deoree 
by the mortgage deoree-bolder before his 
execution amounts to pro tanto satisfaction 
of the decree. This is the view which 
was formulated by Mahmud, J. in 10 All 
670(7), and accepted by the Full Bench 
of the Allahabad High Court in 22 All 284 
(8), The last mentioned case was a case 
of purchase by the mortgagee who bad 
■nob at the date of his purchase sued upon 
his mortgage and the question arose not 
in execution but in the suit which the 
■mortgagee brought to enforce his mort- 


Mokherjee T. Thakur Prasad, 
1920 AH 129=60 I 0 748=18 A L J 690=43 
All 544* 

2. Chinniah Rowthet v. A. B. Muthuramaa 
Ohettiar, 1934 Mad 250=141 I 0 866 
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gage. This view proceeds upon the view 
of coalescence, the creditor becoming one 
of several judgment. debtors. The prin* 
ciplo so formulated is one of the main 
reasons on which the decision in 42 All 
514 (l) was rested. 

In that case the mortgagee had already 
obtained his decree before be purchased 
shares in the equity of redemption in two 
of the mortgaged properties in execution 
of a simple money decree levied by a third 
party, and the question arose in execution 
of the mortgage-decree, as in the case be- 
fore me. Tudball and Sulaiman, JJ. also 
gave another reason namely avoidance of 
multiplicity of proceedings, in support of 
their view that the mortgagee decree, 
bolder was bound to apportion the deore. 
tal amount proportionately on the proper- 
ties purchased by him and the other 
properties not so purchased, inoluded in 
the mortgage.deoree for sale. They said 
that where a mortgagee purchases the 
equity of redemption in one of such pro. 
perties, be is bound to contribute to the 
mortgage.debt in proportion to the value 
of the property purchased by him, and 
the equities must be worked out in tlie 
exeontioD itself for the purpose of avoid, 
ing mulbiplioity of suits and proceedings. 
If this last mentioned principle is the oor. 
reot principle, in my judgment the ques- 
tion cannot be raised in an objeotion to 
exeontion having regard to the terms of 
S. 47 of the Code, which contemplate 
only three questions, the question of satis- 
faction and discharge either wholly or in 
part, of the decree being two of them 
which are relevant for this ease before me. 
In my view the principle of avoidance of 
multiplioity of suits and proceedings is 
the real principle and so the objeotion 
cannot be entertained in the course of 
execution proceedings, where the exeout. 
ing Court must execute the decree as it 
stands. 

As between co-mortgagors or persons 
who have acquired interests in the equity 
of redemption in the several properties 
included in the mortgage security, there 
is the right of contribution. If one of 
them pays the whole of the mortgage debt 
or decree, or if it is realised from his pro- 
perty, he has the right to claim contribu- 
tion rateably. If the mortgagee himself 
pnrohase the equity of redemption in one 
of such properties, he is also liable to con- 
tribute in his capacity as the purchaser of 
the equity of redemption. The mortgage 
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security is then split up and the right 
accrues to those who have equity of re- 
demption in the other properties of 
redeeming piecemeal (S. 60, T. P. Act). A 
suit to enforce piecemeal redemption in 
such a case is really the combination of a 
suit for redemption and a suit for contri- 
bution against the mortgagee. When a 
suit for enforcement of his mortgage by 
sale by such a mortgagee, who has pur- 
chased the equity of redemption in one 
out of many properties included in his 
security is brought, there cannot he any 
valid objection to the defendants to such 
a suit setting up the plea of contribution 
for the purpose of maintaining and pre- 
serving their right of piecemal redemp. 
tion which they have acquired so that 
that decree for sale to be passed may by 
apportioning the mortgage-debt on the 
different properties give eff'ect to their 
aforesaid right of piecemeal redemption. 
The phrase "pro tanto satisfaction” used in 
the judgment of the Full Bench of the 
Allahabad High Court, 22 All 284 (8). 
should in my judgment, be taken to be a 
convenient expression only, but is really 
the expression in a terse form of the prin- 
ciple which 1 have formulated above. I 
accordingly follow tbe decision of White 
and Morris, JJ. in 4 C L B 156 (5) and of 
Bampini and Mookherjee, JJ., in 34 Cal 13 
(6), and hold that the objection of the 
appellant cannot be given effect to and 
bis remedy lies in a suit for contribution 
if tbe decree be realised wholly or partly, 
but in excess, from properties Nos. 2 to 4. 
The appeal is accordingly dismissed with 
coats. Leave to appeal under S. 15 of the 
Letters Patent prayed for is granted. 

v.B./r.K. Appeal dismissed. 
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Gdha and Bartley, JJ. 

Priyabala Dassi and anothe} — Plain- 
tiffs — Appellants. 

v. 

Sarajubala Choudhurani and others — 
Bespondents. 

Appeal No. 237 of 1932, Decided on 
27th April 1936, from original decree of 
Sub-Judge, Second Court, Dacca, D/- 
24tb May 1932. 

Civil P. C. (1908), O. 22, R; 3— Death of 
some plaintiffs after preliminary decree for 
ascerlainment of mesne profits — Suit does 
not abate by reason of non-substitution of 
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deceased plaintiffs' legal representatives 
within time. 

Where a preHminary decree bag been passed 
directing ascertainment of mesne profits and 
some of the plaintifis die after it, the suit does 
not abate by reason of the non-substitution of 
the legal representatives of the deceased plain- 
tifis within the time limited by law : 1929 Oaf 
430 : 1928 Mad 914 (F B) ; 1925 P 0 117 and 
1931 Pat 57, Bel. on ; 1930 AU 779. IHssent. 

[P 641 C 1] 

Gopal Chandra Das and Navadwip- 
Chandra Saha — for Appellants. 

Sarat Chandra Basak, Priya Nath 
Datta, Bhuhan Mohan Saha, Nikunja 
Behari Roy, Kanai Lai Saha, Satish 
Chandra Choiidhury, Amarendra Mohan 
Mittcr, Bajendra Chandra Guha and 
Bhupendra Chandra Boy Choudhury — 
for Bespondents. 

Judgment. — This is an appeal by the- 
legal representatives of two of the plain- 
tiffs in tbe suit in which the decree 
passed on 10th February 1913, in Suit 
No. 65 of 1910, in the Second Court of 
the Subordinate Judge, Dacca, directed 
that the amount of mesne profits which, 
tbe plaintiffs were entitled to get from 
defendants in the suit was to be ascer- 
tained afterwards, according to tbe peti. 
tion of the plaintiffs, at tbe time of the- 
execution of the decree. It appears that 
the appellants as tbe legal representatives- 
of the original plaintiffs 2 (ka) and 8 ap- 
plied for ascertainment of mesne profits^ 
before the Court below, and it must be 
taken to be established in tbe case before- 
us that all tbe necessary representatives 
of those plaintiffs bad not applied for 
sobetitution of their names within the 
time limited by law, as mentioned in 
0. 22, B. 3. Civil P. C. On that state of 
facts the learned Sabordinate Judge in 
tbe Court below held that the proceed- 
ing for ascertainment of mesne profits 
had abated so far as the shares of the 
two plaintiffs mentioned above were con- 
cerned, regard being bad to the position 
that no cogent grounds had been made 
out or even attempted to be made- 
out for setting aside tbe abatement, on 
any proper application made in that be- 
half. The result of the decision arrived 
at by the Court below was that the suit- 
in which a decree for ascertainment of 
mesne profits was passed in favour of th& 
original plaintiffs 2 (ka) and 8. was con- 
sidered to have abated, so far as it rein- 
ed to tbe right of those plaintiffs to get 
mesne profits from the defendants m th® 
suit. 
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The material question for consideration 
in the case before us is whether the pro- 
visions contained in 0.22, B. 3, Civil 
P C , were applioahle to a case m which 
ft ' preliminary decree has been passed 
directing ascertainment of mesne profits. 
In the case of suit for enforcement of 
mortgage, it has been held by this Court, 
in consonance with the rule laid down by 
their Lordships of the Judicial Committee 
in 51 I A 321 (l), that no abatement of a 
suit takes place, when the plaintiff dies 
after a preliminary decree has been 
passed, for the reason of non. substitution 
of the legal representatives within the 
time limited by law : see 57 Cal 285 (2). 
The same view was taken by a Full Bench 
of the Madras High Court in 51 Mad 701 
(3), and we are unable to agree with the 
reason for the decision of the Allahabad 
High Court in 52 All 910 (4), taking a 
view, contrary to that expressed by this 
Court in 57 Cal 285 (2), mentioned above, 
with which we are in entire agreement. 
Id the case of a proceeding for ascertain, 
ment of mesne profits, it was held by 
the Patna High Court in 1931 Pat 57 (5), 
that O. 22, B. 3, Civil P. C.. did not ap. 
ply to an application made after a decree 
in a preliminary form bad been passed for 
ascertainment of mesne profits, inasmuch 
as after the decree has been passed, the snit 
could not be dismissed, unless the decree 
has been reversed, and no question of abate, 
ment could arise in such case even though 
one of the parties dies after the prelimi. 
nary decree is passed and no legal repre. 
sentative is brought on the record with, 
in the time allowed by law. In our jadg. 
ment, there can be no question that the 
above decision of the Patna High Court 
is in accordance with the law laid down 
by the Judicial Committee of the Privy 
Council in 51 I A 321 (l), mentioned 
above, that : 

The paiUes have on the making of the decree 
acquired rights or incurred liability which are 
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fixed, unless or until the decree is varied or set 
aside. 

On the conclusion arrived at by us, as 
indicated above, the decision of the Court 
below holding that the claim for mesne 
profits so far as the original plaintiffs 2 
(ka) and 8 were concerned, bad abated, 
most be set aside. The legal represen- 
tatives of those plaintiffs, the appellants 
in this Court, are entitled to have their 
share of the mesne profits ascertained on 
the application made before the Court 
below in that behalf. A question of the 
amount of court-fees payable in the 
memorandum of appeal filed in this Court 
was raised before us on behalf of the res- 
pondents. It appears that the court-fees 
on the amount of Bs. 500 ware paid on 
the memorandum of appeal, that being 
the amount at which the claim for mesne 
profits was tentatively valued in the suit. 
In our opinion no further amount was 
payable by the appellants as court-fees 
at this stage, seeing that their applica- 
tion for ascertainment of mesne profits 
was held to have abated. There can be 
no question that the appellants will be 
required to pay, according to the direo- 
tions of the Court below, adequate court, 
fees, in proper time, on the amount which 
is ascertained to be their share of the 
mesne profits, and for which the defen- 
dants- respondents are held liable. 

In the result, the appeal is allowed, 
the decision of the Court below and the 
decree passed by it disentitling the ap- 
pellants as the legal representatives of 
the original plaintiffs 2 (ka) and (8), are 
set aside, and we direct that mesne pro- 
fits to which the appellants are held en- 
titled under the decree in Suit No. 65 of 
1910 in the second Court of the Subor- 
dinate Jndge of Dacca, be ascertained in 
accordance with law. The appellants are 
entitled to get their costs in the lower 
Court as also their costs in this Court 
from the defendants-respondents in this 
appeal. The hearing fee in this appeal 
is assessed at three gold mohurs. 

D.S./r.k. Appeal alloiced. 
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M. C. Ghose, J. 

Sachindra Kumar Boy and others— 
Appellants. 

V.* 

Puma Chandra Pal — Eespondent 
Appeal No. 177 of 1935. Decided on 
Q8th May 1936. 
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Bengal Tenancy Act 18 of 1885), S. 74- 
Old kistibandi patta — Small sum of moltana 
put down to be paid witb instalment — In 
Record of Rights rent shown inclusive of 
moltana — Small sum of moltana is not 
abwab 

Where in a kistibandi patta the instalments 
put down include a small expense of moltana 
to be paid along with every instalment, and 
the document is of old times and Record of 
Bights shows the amount of instalment iuclu' 
sire of moltana as the rent, the small sum 
cannot be deemed to be an abwab. [P 542 C IJ 

Bankim Chandra Banerji — for Appel- 
lants. 

Nao^^ndra Chandra Chondhury — for 
Respondent. 

Judgment — This is an appeal by the 
plaintitTs in a suit for rent. The question 
in controversy between the parties is as 
to the rate of rent. The plaintiffs claim 
rent as Bs. 8-5-6. The defendant stated 
the rent was Rs 8 2-10. The difference 
between the parties is a sum of annas 2 and 
pies 8. It appears that the bowla of the 
defendant was created by a patta dated 
29th December 1869, The relevant por- 
tions of the patta are in these terms: 

Id respect of the total 2 kaois 3 karas 2 kags 
15 tils of land 1 appoint you howladar by 
settling tbc total jama at Fs. 8*5*0 altogether 
made up of Rs. 8*2*10 per year calculated at the 
rate of Hs. 4 per kani and 2 annas 8 pies as 
moltana costs at the rate of 4 pies per rupee. 

The quostioD is whether the 2 annas 
8 pies as moltana costs is to be considered 
part of the rent or us an abwab which is 
offensive under S. 74, Ben. Ten, Act. In 
the kistibandi of the patta the instal- 

ments are put down thus: 

Ra.A.P. P* 

Klat Asbar ... Mokrari 2 0 0 Moltana 8 

KistAswin Mokrari 2*0 0 Moltana 8 

Kist Agrahayan ... Mokrari 2*0*0 Moltana 8 

Klst Magh ... Mokrari 2*2-10 Moltana 8 

Total Rs. ... 8*2*10 As. 2*8 p. 

Grand total Rs. 8*5*6 

It is apparent therefore that this small 
expense of moltana was to be paid along 
with every instalment. Considering that 
the document is of old times and the 
Record of Rights supports the plaintiffs' 
'case that the rent is Rs. 8-5*6, in the 
^circumstances of this case the Court of 
appeal below committed an error in hold- 
ing that the small sum waa an abwab, 

(The appeal is allowed. The decree of the 
lower appellate Court is reversed and the 
plaintiffs* suit ist decreed in full witb 
costs in all the Courts. Leave to appeal 
is refused. 

v.B./r K. Appeal alloued. 
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M. N. Mckerji and Jack, JJ. 
Bhabani Prosanyia Lahiri and another 
— Plaintiffs — Appellants. 

V. 

Chairman, ilunicipal Commissioners^ 
Bangpur Municipality — Defendant 1 and 
others — Respondents. 

Appeal No. 19 of 1933, Decided on 16th 
March 1936, from original decree of 
Second Addl. Dist. Judge, Ringpur, D/- 
14th September 1932. 

(a) Bengal Municipal Act (3 of 1884], 
S$. 112. 118, 120 and 121 — Assessment re* 
duced on review — If distress can issue with* 
out fresh notice — Procedure stated. 

Tbe provisions as to time ia the matter of 
process for distress cannot bo construed as indi* 
eating that tbe protection of tUo tax* payer waa 
the sole concern of the legislature : and conse* 
quently remedy by way of distress in a case 
where, on review, the tax i^ reduced, is permis* 
sibic. Tbe procedure, in short, is as follows: 
(a) Presentation of a bill at the rate entered in 
the list, notice whereof is published under 
8. 112 or at tbc altered rate, if there has been 
subsequent alteratiou, to be made within six 
months after the tax has become due fS. 120, 
para. 1), and the tax will be deemed to bo iw 
on the first day of the quarter for which it ia 
payable, lb) Non* payment of the bill: tbe 
Municipality may wait for any reasonable time* 
subject to the general law of limitation, (c) Ser* 
vice of notice of demand with copy bill at any 
time subsequeut to presentation of bill (S. 120, 
para 2). (d) .Application for review : cither be* 
fore or after service of notice of demand ; in tbe 
latter case, the application must be made with- 
in 15 days of service of the notice of demand 
(Form A Note), (o) If tbe review fails : if a 
notice of demand has been already served do 
fresh notice is necessary, because in the notice 
itself it is stated tb.at the amount duo will have 
to bo paid within 15 days of the order on the 
review. If a notice of demand has not been 
served then it will have to be served and with- 
in 15 days of tbe service the amount due will 
have to be paid, (f) If tbe review succeeds: if 
there has been no previous service of a notice 
of demand such notice will have to be served 
witb “copy of bills*’ (S. 120, para. 2). But now 
the tax due will be tax as altoied. If there has 
been a previous service of a notice of demand a 
fresh notice at tbe altered rate would not be 
necessary because of the statement In the note 
in Form A to which reference has already been 
made. But a better practice is to wait for the 
result of the review, (g) Non-compliance with 
tbe notice of demand taken along with the order 
on review, if any, within 15 days (S. 121, 
para. 1). (h) Distress and sale : within three 
months of the service of demand or order on re- 
view, as the case may bo (S. 121, par^ 2). 

[P 545 0 3 ; P 546 0 IJ 

(b) Bengal Municipal Act (3^ 

Ss. 118, 120 and 121 — Quarlerly instaliMnt 

is distincl Instalmonl— Unpaid arrears Une 
entire demand— Tender of one inslaimont re 
fused— Distress for entire amount in arrears 
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— Dislre** is illegal and distrainer is liable 
in damag«» without deduction oi tax due. 

Act treats each quarterly instalment of tax 
as distinct amount recoverable, and when 

several such instalments remain unpaid, it is 

wrong to consider that the total amount re- 
maining unpaid constitutes an entire demand, 
and teudet of one such instalment without 
others is not bad and cannot bo refused by the 
Municipal Committee : if on refusal of such 
tender a distress is issued fortho enlireamount 
Including the tendered instalment, the distress 
Is illegal, the distrainer becomes trespasser ab 
initio and the full value of goods distrained 
without any deduction on account of tax due is 
recoverable as damages. (P 546 C 3 : P 517 0 1) 

Charu Chandra Biswas, Satis Chandra 
Sinha, Debendra bJaih Bagchi and i?a- 
bindra Nath Chowdhnnj — for Appellants. 

Atul Chandra Gupta, HiralalGanguli, 
Priyanath Bhattacharjee, Sourindra 
Narain Ghose, Shambhunath Banerjee, 
Madan Mohan Malhotra and Sudhansu 
Bhusan Seti — for Respondents. 

Judgment. — The plaintiffs are tbe 
owners and oooupiers of certain premises 
situated within the Municipality of Rang- 
pur. They instituted the suit against 5 de- 
fendants: No. 1 the Chairman of the Muni- 
cipality: No. 2, Jogendranath Chatterjee. 
in bis individual capacity and also as the 
Chairman ; No. 3, Fhanibhusan Majum- 
dar, in bis individual capacity and also as 
the Vice-Chairman; No. 4, Narendra Mo- 
han Chatterjee in bis individual capacity 
and alsoas the warrant-officer; and No. 5, 
Rishikesh Dutta Gupta, in his individual 
capacity and also as the tax-colleotor. 
The suit was commenced as one for re- 
covery of damages on the ground that 
certain goods of the plaintiffs had been 
wrongfully and maliciously seized and 
detained by the defendants, causing them 
annoyance, disturbance, mental worry 
and loss of prestige and reputation. It 
transpired after tbe plaint was lodged 
that the goods had already been sold and 
so the claim for damages was also pressed 
on the ground that the sale was wrongful 
and unauthorized. The Subordinate 

dismissed the suit, the 
plaintiffs have preferred this appeal Mr 
Biswas, appearing on behalf of the appel’ 
lants, has expressly given up the allega- 
tions as regards malice and has restricted 
his claim to one baaed upon wrongful dis. 
tress not authorized by law. 

For this, the magnitude of the suit has 
been considerably reduced and the con 
troversy has been brought within a verv 
harrow compass. All the questions that 


now arise for our consideration are more 
or less questions of law, the facts being 
entirely undisputed. In 1927 there was 
a general assessment in this Municipa- 
lity tlie tax for tbe holding in suit being 
raised from Rs. 109-9-0 per quarter 
to Rs. 163-14.0 per quarter. The 
hrst bill and notice of demand at this 
rate were served on the plaintiffs on 9th 
June 1927, the amount representing the 
tax for the first quarter of 1927-28. On 
20tb June 1927 the plaintiffs applied for 
a review. The application remained 
pending and in tbe meantime bills at tbe 
enhanced rate continued to ho served ; 
Bill for tbe second quarter of 1927-28 
was served on 26th July 1927 ; for the 
third quarter of 1927-28 on 17tb Novem- 
ber 1927 ; for the fourth quarter of 
1927-28 on 29tb February 1928 ; for the 
first quarter of 1928-29 on 18th July 
1928 ; for the second quarter of 1928.29 
on 20th .August 1928. On 17th October 
1928 order was passed on tbe review re- 
ducing the enhanced tax to Rs. 136-8-0 
per quarter. 


On 29th November 1928 a bill at the 
rate of Rs. 163-14-0 for tbe third quarter 
of 1923-29 was served apparently having 
been drawn up at that old rate before 
tbe order was passed on the review, On 
7th February 1929 a bill for the fourth 
quarter of 1928-29 at the reduced rate 
was served. No payment was made on 
any of these bills. It is important to 
note that no notice of demand was served 
ip connexion with any of the aforesaid 
bills with tbe exception, of course, as al. 
ready stated, of the bill for the first 
quarter of 1927-28. On 16tb March 1929 
a second notice of demand was served on 
the plaintiffs, as for a sum of Rs. 1.092 
accompanied by eight bills in printed 
forms with the heading "copy bills” with 
the blanks filled in, and purporting to be 
bills at tbe rate of Rs. 136-8-0, for eight 
quarters of the two years 1927-28 and 
1928.29. On 28th March 1929 plaintiff 2 
tendered a sum of Rs. 136.8-0 to the 
Chairman of the -Municipality with a 
letter which ran as follows : 




w V 




Rs. 136-8^0 ou protest— muaidpartarVoJ 

the fourth quarter of 1938*29 • • • The 
tax in my opinion is excessive and assessed 
Ulegally. I understand that you would issue 
distress watcant for the realization of the tas 
To avoid trouble I do hereby pay on orotnat tUe 

sum demanded although we do not^^admlt thS 
same to be legally easoased* 
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This bonder was refused by a letter to 
the plaintiff dated 28th March 1929 over 
the signature of the Vice-Chairman which 
said : 

Sit, — with reference to your letter No. Nil of 
23th March 1929 sending under protest Rupees 
136-8-0 for the municipal tax for the 4th quar- 
ter, 1923-29 .... I have the honour to state 
that the whole amount of taxes may be paid 
under protest, if you like. Part payment of the 
demand cannot be received now at this stage. 

On 29th March 1929, plaintiff 2 wrote 
to the Chairman putting forward certain 
arguments as to why distress should not 
be levied for non-payment of the bases. 
On 20th April 1929 a distress warrant 
was issued, the particulars of which are 
the following : 

For the 2nd, Std and 4tb quarters of 1927*28, 
and 1st, 2nd. 3rd and 4th quarters of 1928-29. 
House tax Bs. 477-12-0 

Latrine tax Bs. 477-12-0 

Warrant fee Es. 10-0 -0 * 

Total, Bs. 965- 8 -0 

The distress was levied and the goods 
were seized on 27th April 1929. The 
plaintiffs gave the notice under S. 363 of 
the Act on 13th June 1929 and instituted 
this suit on 16th July 1929. On 15th 
July 1929 however the goods were sold, 
the price fetched at the sale being 
Eb. 1,010-8-0. In the Court below, as 
well as in this Court, various considera- 
tions were put forward for the purpose of 
establishing that the distress was un- 
warranted by law; and some of the points 
urged in that Court have been given up 
here as untenable, while others, not pre- 
viously adverted to, have been urged. The 
substantial contentions directed against 
the legality of the distress as urged before 
us will now be dealt with. 

The first contention is that the demand 
made on 16th March 1929 was not a valid 
demand in that the notice of demand was 
accompanied by 8 bills, aggregating the 
total amount of demand, which were all 
issued for realization at the reduced rate 
of Es 136-8.0 per quarter and were 
beaded "copy bills;” but of these, with 
the exception of one bill, namely the one 
for the last quarter of 1928-29. of which 
the original was issued for the said rate, 
the remaining seven purported to be 
copies of original bills which bad been 
issued not at the reduced rate of Eupees 
136-8-0 bub at the enhanced rate of 
Es 163 4-0. It has been contended that 
under para. 2. S. 118 of the Act evety 
nstalment of tax shall be deemed to be 
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due on the first day of the quarter in 
respect of which such instalment is pay. 
able and that under S. 120 of the Act a 
bill for an unpaid instalment which is 
due can only be presented within six 
months after it has become due ; that 
each of the original bills for the said 
seven quarters had been issued within 
the said prescribed period, but on 16th 
March 1929 when the eight "copy bills” 
were presented along with the notice of 
demand, only two of them, namely those 
for the 3rd and 4th quarters of 1928-29 
were within time, while the six others 
were all out of time ; and as the original 
bills for the said six quarters had become 
ineffective by reason of the rate of tax 
stated in them having been reduced on 
review, these "copy bills” should be re- 
garded as nob copies but originals pre- 
seated beyond time and so it should ba 
held that S. 120 has been contravened. 

It has been argued that the foundation 
of a process for distress is the service of 
“such bill and notice” (vide S. 121) : 
that is to say, a bill and notice issued 
under S. 120 which provides for the pre- 
sentation of a bill at the rate at which 
the realization is to be made ; and that 
inasmuch as the six so-called copy bills,’ 
which are the only bills in which such 
rate was mentioned, were each presented 
beyond six months of the respective dates 
when the tax became due, the process 
was issued without jurisdiction. Another 
branch of this contention which has been 
put forward in the alternative is that if 
S. 121 of the Act is construed in such a 
way as to mean that no fresh presenta- 
tion of bills at the altered rate is neces- 
sary, even though the rate may have 
been reduced on review, and that the 
section contemplates that the party has 
to make the payment within 15 days of 
the order on the review, and that failing 
such payment the arrears due may be 
realised by distress within three roonths 
after the order, then also the distress 
and sale were beyond time, having been 
made on 27tb April 1929 which was be- 
yond three months from 17th October 
1928 on which date the order was passed 
on the review. It has been argued that the 
provisions of these sections which have 
been laid down for regulating a special 
procedure for a speedy and summary re- 
medy by way of distraint must be strictly 
complied with, and that there is no m- 
justice or hardship in construing the 
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•sections as meaning that it is only in 
•normal oases, that is to say cases m 
which the application for review fails to 
resalt in a reduction of the tax, that the 
sections taken in conjunction with the 
note contained in Form A prescribed for 

a notice of demand, which says : 

II you present such petition no amount will 
be levied from you until the Commiplonets 
ehall have passed an order on your petition, but 
after 16 days from such order, etc. , 
make out a consistent procedure perfectly 
in accord with the several periods of time 
'prescribed for the different steps. And it 
is argued that unless the provisions as re- 
gards time are entirely disregarded a case 
in which the review results in an altera- 
tion in the assessment cannot be brought 
within the purview of the sections so as 
-to enable the Municipality to levy the 
arrears by distress. 

It has been pressed on us that the 
legistature must have intended such nor- 
mal oases only as deserving of the sum- 
mary procedure and to leave the Munici- 
pality to seek its remedy in other oases 
by way of suit, as provided for in S. 129 
of the Act. There is. it has been said, 
considerable sense in this interpretation, 
for it is only fair to assume that if the 
assessment was excessive and is subse- 
quently reduced, the party should not be 
harassed by distress for arrears which 
may have remained unpaid because of the 
pendency of the review. There is no 
doubt much to be said in favour of these 
arguments. But the arguments assume 
that there was an anxiety on the part of 
the legislature to protect the tax-payer 
from distress rather than to enable the 
Municipality to levy distress for realiza- 
tion of its statutory dues provided it has 
been sufficiently diligent. Is this assump- 
tion correct ? Let us examine the several 
essentials that are laid down and the 
eeveral periods of time prescribed therefor. 
They stand thus : - 

A. Presentation ofa Within six months 
b***' from when the tax bo* 

comes due. 

of demand with timi ^ «'ib«qaent 
oopy bin. 
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C, Failure to comply 
with the demand. 


D. Distress and sale. 


Within 15 days of 
the seiyice of notice or 
of the order on review. 

Within three 
months of the service 
of notice or of the order 

It IS obvious that while steps A. B and 

V are to be taken within given time. 
1986 0/C9 & 70 ' 


there is no time limit as regards step C. 
This omission allows the Municipality 
to wait for any indeSnite period, subject 
of course to the general law of limitation. 
The provisions as to time therefore can- 
not be construed as indicating that the 
protection of the tax-payer was the sole 
concern of the Legislature. A more sen. 
sible interpretation is that the legislature 
intended that if process for distress is to 
be allowed, the Municipality will have to 
begin with presentation of the bill within 
six months, but may wait for such reason- 
able time at their option, subject to the 
general law of limitation, as the oiroum- 
stances of the case may demand, and 
then issue a notice of demand; and that 
once such notice is served it must give 
the party fifteen days’ time for payment; 
but if no payment is made it must levy 
distress within three months of the ser- 
vice or of the order on review, as the ease 
may be. An interpretation of the seotions 
based on a supposition that it is the 
interest of the tax. payer alone that was 
being safeguarded by the legislature or 
that a remedy by way of distress in a case 
where on review the tax is reduced was 
not favoured by the legislature, does not, 
in our opinion, seem permissible. 

On a careful consideration of the sec- 
tions it seems to us that they construct a 
perfectly workable and reasonable pro- 
cedure in all conceivable oases without 
necessitating any violence to their lang- 
uage. The procedure may be described 
thus : (a) presentation of a bill at the 
rate entered in the list, notice whereof is 
published under Section 112, or at the 
altered rate, if there has been subsequent 
alteration ; We need not consider the 
question whether a further application 
for review will lie in a case where there 
has already been an alteration. Such 
presentation has to be made within six 
months after the tax has become due 
(S. 120, para, l), and the tax will be 
deemed to be due on the first day of the 
quarter for which it is payable, (b) Non- 
payment of the bill : The Municipality 
may wait for any reasonable time, subject 
to the general law of limitation, (o) Ser- 
vice of notice of demand with oopy bill 
at any time subsequent to presentation of 
^ill (S. 120, para 2). (d) Application for 
review : Either before or after service of 
notice of demand: In the latter case, the 
application must be made within 15 days 
of service of the notice of demand (Form 
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A, Note), (e) If the review fails : If a 
Dobioe of detDaud has been already served 
DO fresh uotioe is necessary, because in 
the notice itself it is stated that the 
amount due will have to be paid within 
fifteen days of the order on the review* 
If a notice of demand has nob been served 
then it will have to be served and within 
fifteen days of the service the amount due 
will have to be paid, (f) If the review 
succeeds : If there has been no previous 
service of a notice of demand such notice 
will have to be served with 'copy of the 
bills’ (S. 120, para 2). Bub DOW the tax 
due will be the tax as altered. S. 118 
says ; 

The amount due .... shall be deemed to be 
amount entered iu the lists .... unless the 
amount entered in the lists is subsequently 
altered .... in which case the amount to 
which the assessment or rating is so altered 
shall be deemed to be the amount due. 

The law itself thus corrects the amount 
due as stated in the original hill and the 
original notice if any, and says that the 
amount so altered shall be deemed to be 
the amount due. The fresh notice must 
therefore show the altered amount and 
the 'copy of the bill’ in order to be cor- 
rect must also show the altered amount. 
If there has been a previous service of a 
notice of demand it would seem that a 
fresh notice at the altered rate would not 
be necessary because of the statement in 
the note in Form A to which reference 
has already been made. But a better 
practice is to wait for the result of the 
review, as has been done in the present 
case, (g) Non-compliance with the notice 
of demand taken along with the order on 
review, if any, within Bfteen days (8. 121, 
para 1). (h) Distress and sale : Within 

three months of the service of notice of 
demand or order on review, as the case 
may be (8. 121, para 2). In the present 
case all the different steps were correctly 
taken; the notice of demand was served 
after the order on review and the distress 
and sale have taken place within the 
time prescribed. We therefore see no 
reason to bold that the proceedings re- 
ferred to so far were not in order. 

The second contention urged on behalf 
of the appellants is that the distress and 
sale were illegal because they were for a 
sum which included an amount in respect 
of which a valid tender was unlawfully 
refused. The tender was, as already 
stated, in respect of the tax for the last 
fjuarter of 1928-29. The learned Judge 
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has held that the tender was bad because- 
it was not an unconditional tender; witb> 
this conclusion we entirely disagree. It- 
does nob appear to us that there was any 
condition attached to the tender or any 
ambiguity in the letter (Ex. 10) by which, 
it was made. Indeed from the reply 
(Ex. ll), by which the bender was refused 
it is more than clear that the Munici- 
pality understood the tender as one im 
respect of the tax for the said quarter only 
and not coupled with any condition. The* 
refusal was based on the ground that it 
was in respect of a part only of the 
whole amount of the taxes for which de- 
mand had been made. 

The question therefqre is whether the 
amount tendered could be regarded as 
a distinct or separate demand. Non 
the law of tender as between contracting, 
parties and so forming a part of the law 
of contract does not apply to the present 
case; for the relations between the Muni- 
cipality and the tax-payer are not con- 
tractual. If the said law did apply there 
is authority for bolding that it was a good 
tender. For instance, if two quarters’ 
rent are in arrears and the tenant tendeie 
the amount for one of the quarters the 
tender is a good tender as to that quarter 
(see Cbitty on Contracts, Edn. 18, p. 892). 
The relations being statutory we have to- 
look to the provisions of the Act itself. It 
is true that under the Act the tax is as- 
sessed at a yearly rate; but the whole 
process for its recovery as formulated iu 
the Act treats each quarterly instalment 
of the tax as a distinct amount recover- 
able by the procedure laid down in it. For 
each instalment, a bill is to be made out 
and presented, a notice of demand is to be 
served with copy of tbe bill, and in case 
of non-payment a remedy by distress and 
sale is available. In such circumstances 
it is difficult to imagine that wben- 
several such instalments remain unpaid, 
the total amount remaining unpaid con- 
stitutes one entire demand and that the 
several sums as per each instalment do 
nob each constitute a distinct demand. It 
is true that there may be a convenience 
in serving one notice of demand embrac- 
ing all tbe instalments remaining unpaid, 
but it is highly debatable whether in 
view of the form of such notice prescri- 
bed in the Act (Form A) it is open to the 
Municipality to use on© form embracing 
all the instalments. The form speaks of 
an amount as due on a bill accompanying^ 
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It will appear from Be. 118 to 121 that 
the Boheme of the seotioQS is to treat each 
instalment aa a distinct item and in the 
second paragraph of the section last men- 
tioned it is provided that each such in- 
stalment. treated as the amount of the 
arrear due, together with costs on the 
scale shown in the table of fees marked B 
in the fourth sohednle, is to be realised 
by sale and distress. If one distraint is 
held for several instalments unpaid the 
costs in respect of the aggregate amount 
as prescribed in the table are to be levied. 
But even then the demands, in onr opin> 
ion, are distinct. The notice of demand 
in respect of the 4th quarter for 1928-29 
with ^‘copy of bill” was served on 16th 
March 1929 and within fifteen days of 
the service the entire amount of the 
demand was tendered on 28th March 1929. 
The amount had not yet become "an 
arrear due” within the meaning of the 
second paragraph of S. 121. At such a 
stage it was wholly illegal to refuse the 
tender. 

It necessarily follows that the warrant 
that was issned, inoloding the amount of 
tax due for the 4th quarter of 1928-29 
was illegal, and the distress and sale held 
thereunder must be held ultra-vires. In 
such circumstances the fact that the 
warrant was a good warrant, so far as the 
taxes for the other six quarters are con- 
oerned does not alter the position. In the 
case of an illegal distress the distrainer 
is a trespasser ab initio, and the full 
value of the goods which have been lost 
to the plaintiff without any deduction for 
the tax due is recoverable as damages; 
(see Hailsham's Laws of England, Vol. 10, 
Art. 759). The value of the goods as found 
by the Court below is Es. 1,010-8-0; 
and this is not disputed. 

The result is that this appeal succeeds 
in part. The decree of the Court below 
is modified in the manner following: A 
decree should he made in plaintiffs’ fav 
our declaring that the distress and sale 
vyere illegal and ordering that the plain- 
tiffs do recover from defendant 1 the 
sum of Ks. 1.010.8.0 with interest at the 
rate of 6 p. o. p. a., from a7th April 1929, 
the date of seizure, until this day, the 
date of the decree of this Court, the total 
amount carrying interest thenceforward 
at the rate of 6 p. o. p. a. till realisation. 
As between the plaintiff and defendant 1 
the latter will be entitled to recover 
2/3rd8 of the costs which the Court below 


has decreed in his favour; and the order 
for costs made in the decree of the Court 
below in favour of defendants 2, 3, 4 and 
5 will stand. So far as the costs of this 
Court are concerned the plaintiffs and de- 
fendant 1 will each bear their or bis own 
costs, but defendants 2, 3, 4 and 6 will 
each recover his costs from the plaintiffs, 
bearing-fee in 'favour of each of them be- 
ing assessed at two gold mohurs. 

V.b./r.k. Appeal partly alloxoed. 
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Bulanda Bashini Dasi — Auotion-pur- 
ohaser — Petitioner. 

V. 

Pran Govinda Dhar and offers— Judg- 
ment-debtors — Opposite Parties. 

Civil Buie No. 1653 of 1935, Decided 
on 22nd May 1936, from order of Dist. 
Judge, Murshidabad, D/- 16th September 
1935. 

Bengal Tenancy Act (8 of 1685), S. 174 (1) 
— Altacbing creditor can apply to act aside 
sale. 

A person who has obtained a decree for money 
and has attached the holding in question Is 
a person “whose interests ace aQected by sale" 
within the meaning of those words In S. 174 (1), 
and such parson has a right to apply to have 
the sale set aside : 30 Afnd 413 ; 1933 Mnd 455; 
1924 Oal 786 ; 1930 Pat 451 and 11 0 W N 80, 
Bel. on; 1935 Sind 101; 1923 P 0 189; 1920 Mad 
804 (f'fi) and 1933 Cal 212, Disfiny. [P 549 0 2] 

Jatindra Nath Sanyal and Bijali 
Bhutan Sanyal — for Petitioner. 

Bijan Kr. Mukerji and Sanof E. 
Chatterjee — for Opposite Parties. 

Order. — The Secretary of State for 
India in Council, who is opposite party 2 
in this rule, obtained a decree for rent 
against opposite parties 3 and 4, Hatu 
Datta and Sudhangsu Bhusan Dutt. lu 
execution of his decree the defaulting 
holding was sold and purchased by the 
petitioner, Bulanda Bashini Dasi, on 27th 
May 1935. It is this sale that the op. 
posite party 1, Pran Gobinda Dhar, 
wanted to set aside by making a deposit 
under the provisions of sub-s. 1, S. 174, 
Tenancy Act. His application for setting 
aside the said sale was refused by the Ist 
Court but has been allowed by the lower 
appellate Court, and the said sale has 
been set aside. The question raised in 
this rule is whether the Court had juris, 
diction to entertain the said application 
of opposite party 1. This question de- 
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pends upon the question as to whether he 
is a person whose interest has been 
affected by the rent sale. 

The answer to this question depends 
upon the following facts which are not 
disputed by any of the parties to this 
rule : Opposite party 1 had obtained a 
money decree against opposite parties 3 
and 4. He applied for execution of his 
decree. An order for attachment of the 
bolding in question was passed in the 
proceedings for execution of bis decree on 
23rd May 1935, that is four days before 
the rent sale, but the property was ac- 
tually attached after it, that is on 2lst 
June 1935. He made the application 
under S. 174 (l) and made the deposit as 
required by that section on 22nd June 
1935. It is now settled law, so far as this 
Court is concerned, that an attaching 
creditor, who has attached in execution 
of his decree, has the right to apply to 
set aside a sale under 0. 21, R. 90, of the 
Code, which contains the same words 
namely "whose interests are affected by 
the sale" as occur in S. 174 (l), Tenancy 
Act. But it is said by the learned advo- 
cate appearing for the petitioner that the 
fact of attachment alone in execution of a 
decree gives him the locus standi to 
apply for setting aside the sale under the 
provisions of 0. 21, R. 90, of the Code, or 
S. 174, Tenancy Act, according as the sale 
is under the Code or the Tenancy Act. 
It is necessary to examine in this case 
the said contention and the precise 
principle. 

In my judgment a person who has a 
proprietary or possessory interest existing 
at the date of the challenged sale, which 
would be affected by it, has the right to 
apply to set aside the sale under 0. 21, 
E. 90 of the Code, or S. 174, Tenancy 
Act. That is the simplest case. But a 
creditor who has attached the property 
in execution of his decree for money is a 
person who has got no proprietary or 
possessory interest therein. But he has 
a pecuniary interest therein, because it is 
the property to which he looked for the 
satisfaction of bis decree. He has the 
right to its preservation in the same 
state and can sue if a third party by 
wrongful acts destroys it or diminishes 
its value, 30 Mad 413 (l); for such wrong- 
ful acts would ultimately affect the price 
that the prop erty would fetch at the 

1. Bankaralinga v. EaDdaswami, (1907) 80 Mad 
413=17 M L J 884. 


Court sale, the price which would have 
been tbe means of satisfaction of bis 
decree. If it is sold in execution of an- 
other’s decree, he, having the right of 
rateable distribution is entitled to see 
that it has been sold not at an inade- 
quate price by an irregular or fraudulent 
sale, for, more the price fetched the more 
would be bis share in the rateable dis. 
tribution. If be bas not the right to 
claim rateable distribution, the surplus 
sale proceeds, after satisfying the claim of 
the decree-holder at whose instance 
the property was sold, would be available 
to him, and the more the price fetched 
the more would be the surplus. He has 
therefore a pecuniary interest affected by 
an irregular or fraudulent sale which had 
fetched an inadequate price by reason of 
tbe irregularity or fraud. It is on this 
principle and this principle only, namely, 
that his pecuniary interests are affected, 
that his right to apply for setting aside 
the sale, is in my judgment, based on 1933 
Mad 455 (2), and I consider that this is 
the only principle on which his right so 
to apply has been supported in 51 Cal 
495(3). Page, J. expressly puts the caseon 
the said principle alone. Suhrawardy, J. 
also states the principle in that way at 
p. 498 of the report. When be says that 
an attaching creditor has an interest in 
the sale of the property or in the property 
itself, he means that he bas a pecuniary 
interest therein, because he looked to tbe 
property for the satisfaction of his money 
decree, which was sold at tbe instance of 
another creditor of the same judgment- 
debtor. That is also the basic principle 
underlying the decision in 30 Mad 413 (l)’ 
as I have indicated above, on which 
Suhrawardy, J. relies for his support. 


Most of the oases where the question 
has come up are cases where the person 
who had applied for setting aside the sale 
had actually attached in execution the 
property before the sale and consequently 
in these cases the observations are to the 


'eot that the attachment gave a pecuni- 
y interest in the property to the person 
eking to set aside the sale. The ques- 
)n in this case is whether the fact of 
tach menb in execution of a decree only. 

, Veokatesba Kamathi v. Villa Bhakta. W33 
Mad 465=143 10 433=61 M L J 605-8 < 

M li 681» , — p-i 

Dbirendta Natb Roy v. Kamini Kumar £ai. 
1924 Oal 786=84 1 0 119=28 OWN 899—51 
Oal 495. 
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gives him a pecuniary interest. In my 
judgment the fact of attachment is one of 
the modes by which pecuniary interest is 
acQuirdd in the property, but only oue ol 
many modes in which such an interest 
can be acquired. A mortgagee of a non- 
transferable occupancy bolding who has 
recovered a decree, or even one who has 
not recovered a decree , can apply to set 
aside a rent sale held under Cb. 14, Ten- 
ancy Act. It may be said that the bold- 
ing being non-transferable, he bad not 
acquired any proprietary interest in the 
same against the landlord who has ob- 
tained the rent decree, but surely his 
pecuniary interest is affected by the rent 
sale. It is on this principle that the 
Patna High Court has supported bis right 
to apply for setting aside a rent sale: 1930 
Pat 451 (4). In such oases there is no at- 
tachment at all. In my judgment the 
correct principle for determining whether 
the applicant for setting aside the sale 
bad acquired before the challenged sale, a 
pecuniary interest in the property is to 
be gathered from the following nnderlined 
passage in the judgment of Mookherjee, J. 
in 17 G W N 80 (5) where he was consi- 
dering the difference between an attach, 
ment before judgment and attachment in 
execution of a decree: 

Ad attachmeat after decree on the other 
band ia an attachment made for the immediate 
purpose of carrying the decree in ezeontlon, 
and it presappoees an application on the part 
of the decree-holder to have his decree executed. 

In that case the question was whether 
a person who had attached the property 
before judgment, but had not got a decree, 
could apply to set aside a sale, and it was 
answered in the negative. For drawing a 
contrast the case of an attachment in 
execution of a decree was spoken of, but 
m my judgment a decree-holder acquires 
a pecuniary interest in the property, the 
sale of which at the instance of another 
decree.bolder he challenges, as soon as he 
has done a formal act. an act in Court, 
which indicates uneqnivooably that he 
wants that property for thesatisfaotionof 
hiB decree. The act must be specific, in 
relation to that particular property and 
must nob remotely but proximately or 
immediately connect his intention to tea- 


lize his dues out of that particular pro. 
party. On this principle a person who has 
attached before judgment, but who has at 
the date of the challenged sale, got no de- 
cree, would not be entitled to apply for 
setting aside the sale. A person who has 
obtained a decree for money, but has not 
applied for execution, would also have not 
the right to apply on this principle, as 
be has not taken any action in Court to 
indicate that be looked to that particular 
property sold for satisfaction. The oases 
cited by the petitioner, namely, 39 I C 
932 (6) and 1925 Sind 101 (7), fall within 
this type. A person who has obtained a 
decree for money and has only applied for 
execution bat has not applied for and ob- 
tained an order for attachment of the 
particular property may possibly be ex- 
cluded, bat when a person has gone fur- 
ther and has taken effective and definite 
steps for proceeding against the particular 
property, which steps in normal course 
would lead to the sale of the property in 
question for satisfaction of his decree, I 
think he would have the right to apply 
for setting aside the sale. Here such de- 
finite steps bad been taken by opposite 
party 1; be asked for and obtained an 
order for attachment of the bolding sold at 
the rent sale brought about at theinstanoe 
of the landlord, the Secretary of State for 
India in Conncil, before the rent sale. He 
had nnequivooably manifested bis inten- 
tion to look to the said bolding as a means 
of satisfying his decree and had done an 
act which cannot be said to connect re- 
motely bis intention to realize his decre- 
tal dues with the said holding. He had 
obtained an order from the Court which 
in its normal course, in the course of 
ministerial acts and proceedings only and 
without a further judicial order, would, 
have placed the suit property in custodia 
legis as a preliminary, necessary and im- 
mediate step for enabling the satisfaction 
of his decree out of the same. 

If on this principle I hold that oppo- 
site party 1 had locus standi to apply 
under S. 174 (l). Tenancy Act, though the 
actual attachment was effected after the 
rent sale, I do not consider that the case 
in S5 I A 256 (8) or the oases in 42 Mad 


6. Jogeudra Nath Ohatterjea v. Monmatha 
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814 ( 9 ) and 59 Cal 1176 (10) have any 
bearing npon the point that I have to de- 
cide. Those cases lay down that there is 
a distinction between an order for attach, 
ment and the actual attachment, and 
where the legislature has used the word 
attachment, as for instance in Art. 11, 
Sch. 1, Lim. Act, and Sec. 61 of the Code, 
it means attachment and not the order in 
conseQuence of which the attachment is 
afterwards made, with the necessary corol. 
lary that the result of attachment indi- 
cated by the legislature would follow only 
when there is the attachment and not be* 
fore. I accordingly hold that the right 
order has been passed by the Court of ap. 
peal below, and this rule must be dis- 
charged with costs to opposite party 1, 
bearing.fee 1 gold mohur. 

V.B./r.K. Rule discharged. 

9. Siooappan v. ArnDacbalam Pillai, 1920 Mad 
804=53 I 0 207=87 M L J 281=42 Mad 
844 (F B). 

10. Nabadwip Chandra Das v. Lake Nath Roy, 
1933 Oal 212=142 I G 452=36 OWN 733= 
69 Cal 1176. 
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Derbyshire, C. J. and Costello, J. 

Bejoy Lal Mukherjee — Plaintiff “ 
Appellant. 

V. 

New India Assurance Co.^ Ltd. — 
Defendants — Respondents. 

Appeal No. 17. A of 1935, Decided on 
10th January 1936. 

Insurance — Fire insurance ^ Limitation — 
Jute of assured insured against fire— Jute 
burnt — Claim of assured for loss sustained 
rejected as being fraudulent — Company's 
own man declaring petty sum as compensa* 
tion for loss — '^Difference" referred to arbi* 
trator— Arbitrator declaring his award — Suit 
filed by assured on basis of award — Cooten* 
tion by company that suit was ttAe*barred 
having been brought after more than three 
months of rejection of claim— Suit held with* 
ID limitation since filed within three months 
of the making of award. 

A person insured bis jute against fire. The 
insurance policy contained certain conditions. 
Condicion 13 read that "if the claim be in any 
respect fraudulent or if the claim be made ana 
rejected and an action or suit be not commenced 
within three months after such rejection, all 
benefit under the policy shall be forfeited." 
Condition 18 contained that "if any difierence 
arises as to the amount of any loss or damage, 
such dillcrence shall independently of all other 
questions be referred to the decision of an arbi* 
trator to be appointed In writing by the parties 
in difference. In case either party shall refuse 
or fail to appoint an arbitrator within two 
calender months after receipt of notice in 


writing requiring an appointment, the other 
party shall be at liberty to appoint a sole atbi* 
trator." As a result of fire, jnte was burnt and 
the assured informed the company likewise and 
submitted bis claim for Rs. 20.000 for loss 
sustained. The company contended that the 
loss sustained was about Ba. SCO and rejected 
his claim for Rs. 20,000. Go great arose the 
difference between the two that the company 
founded a charge of fraud on the assured. He 
requested the company to send their represen- 
tative to arbitration and on the company refus- 
ing to do so, an arbitrator was appointed on his 
behalf. An award was made for Rs. 19.000 and 
for costs. After the making of the award, a 
suit for recovery of amount was commenced by 
the assured within three months. The suit 
was claimed to be time*barred: 

Beld: that a difference arose between the 
patties as to the amount of loss or damage 
within condition 18 and hence proceedings by 
way of arbitration were a condition precedent 
to any proceeding in law and the right to bring 
a suit did not arise until the arbitration pro* 
ceedings had been completed and an award had 
been made. It was competent for the assured 
to bring hie suit at any time within three 
months of the arbitrator's award. The suit 
was hence not time-barred: Cast law reviewed. 

[P 562 0 2] 

S. B. Sinha and A. C. Qanguli—tox 
Appellant, 

S. M. Bose, Issacs and Z, A. Rahim^ 
for Respondents, 

Costello, J. — The learned Judge in the 
Court below summarised the main issue 
which he bad to determine in these 
words: 

The company invokes the special period of 
limitation provided by Cl. 13 of the policies in 
case of the claim having been rejected. The 
plaintiff on the other band claims that an 
arbitration nnder Cl. 18 having taken place 
and the suit having been instituted within 
three months of the date of the award the suit 
Is within time. The substantial question is 
whether the plaintiff is entitled to invoke the 
arbitration clause at all in the circumstances. 
If he is not. then the fact that he did so and 
obtained an award in his favour will not help 
him. 

Tbd real and indcod the only question, 
which we have to determine, in my 
opinion, is this, namely, whether in the 
circumstances of this case the plaintiff 
was entitled to say that it was right and 
proper that an arbitration should take 
place between him and the defendant 
company. If the plaintiff was entitled to 
call upon the defendant company to go to 
arbitration then the matter falls within 
the latter part of Condition 13 in such 
manner as to extend the period of limita- 
tion within which the plaintiff must 
bring bis action to a date which repre- 
sents the end of the period of three 
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< 3 ] 30 Dtb 3 from the time when the arbitrator 
tnade bis award. The respoadeats to this 
: 3 pp©al, that is to say, the defendants m 
the suit, are faced, as I view the matter, 
with a dilemma. If it can be successfully 
contended that this case is governed by 
the principles laid down in 1915 A C 499 
(l) then it is quite clear that it was not 
•open to tbe respondents-defendants to 
rely upon or take advantage of any of the 
provisions with regard to the special 
.limitation for bringing the suit as provided 
in Condition 13, the case would fall 
within the view apparently adopted by 
Lord Haldane and Lord Dunedin in 1915 
A C 409(1). On the other band if it is 
to be said that this case is one of that 
olass of cases which is covered by the 
principles enunciated in (1917) 2KB 483 
42 ) then the only question which could 
possibly arise for determination is whe* 
tber or not a difference had arisen as to 
the amount of loss or damage alleged to 
have been^ sustained by tbe insured per- 
<son, that is to say, tbo^ plaintiff in the 
tsuit, I am clearly of opinion that this 
4xiatter was of the kind referred to by 
Lord Reading in (1917) 2 K B 433 (2) 
'Where at p. 437 of tbe report he said: 

If the compacy wore soekiog to avoid tbe 
•contract in the true sense they would have to 
<rely upon some matter outside the oontraot, 
such as a misrepresentation of some material 
<act Inducing the contract of which the force 
•and effect are not declared by tbe contract 
itself. In that case the materiality of tbe fact 
.and Us effect in inducing the contract would 
•have to be tried. In the present case tbe oom- 
rpany are claiming the benefit of a clause in the 
•contract when they say that the parties have 
•agreed that the statements in question are 
material and that they induced the contract. 
If they succeed in escaping liability that is by 
reason of one of tbe olausei in the policy. In 
cesistlng the claim they are not avoiding the 
policy but relying on its terms. 


In the present instance the defendai 
•company, by their letters of 5th June ai 
12th June, were resisting the plaintlfl 
claim not hy saying that the polioi 
themselrea bad been avoided, but I 
4 )laoing reliance on the provisions co: 
tamed in the earlier part of Condition 1 

A similar situation is described by Loi 

Sumner in tbe course of bis sp eech 

1. Jnredlnl v. National Bcitiah & Irish U 
T '5 ' 1315 A 0 499= 

69 SJ ^ T L R 182 

S. Stebbing v. Liverpool and London andGlo 
Insurance Oo.. Ltd., (1917) 2 K B 488= 
L J K B 1168=117 L T 837=38 T L R 8{ 


1925 A C 619 (3), at p. 631. In that 
case, referring to 1915 A C 499 (1). the 
noble and learned Lord said : 

There, persons, who had repudiated the whole 
contract of insurance, afterwards relied on a 
limited arbitration clause contained in It, 
which required the amount payable to be deter- 
mined by arbitration, and said that, until ha 
bad obtained such an award, the plaintlfl could 
not complete his case. It was held that the 
defendants could not both repudiate the con- 
tract in toto and require the performance of a 
part of it, which only became perfocmable when 
liability was admitted or established. Tbe 
present case is the converse. Here an arbitra- 
tion and award are conditions precedent to any 
action to enforce the policy. Tbe defendants 
do not repudiate the policy or dispute its vail* 
dity as a contract; on the contrary, they rely 
on it and say that, according to its terms, 
express and implied, they are relieved from 
liability. 


That, in my opinion, has applioation to 
the oiroumstanoes of the oase with which 
we are now concerned. The sole question 
is whether any difference had arisen as 
to the amount of loss or damage. An 
examination of the letters written by the 
defendant company shows that what was 
in controversy was the value of tbe jute 
which had been stored in the godown 
which was covered by the two policies of 
insaranoe. The policy-holder, that is, 
the plaintiff in the present suit, was 
claiming that the value of the jute which 
he had lost amounted to no less a sum 
than Rs. 20,000; on the other hand the 
insurance company, after they had ob. 
tained a report from an assessor, were 
saying that the total value of tbe jute 
was no more than a sum of Bs. 800. Then 
they proceeded to say that the discrepancy 
between the two valuations was so great 
as to raise an inference of fraud on the 
part of the claimant of such a character as 
would entitle the defendant company to 
resist and indeed to reject the claim 
because it was fraudulent within the 
terms of Condition 13. Mr. Bose has 
argued that once the claim has been re. 
jeoted by the company there is a definite 
period of limitation prescribed, namely, 
three months from tbe date of the rejeo. 
tion and, in effect, the rejection of the 
claim, no matter oo what ground, operates 
as a bar to any proceedings in law, unless 
such proceedings are instituted within a 
period of three months. If that proposi- 
tion is correct it quite o bviously ignores 

3. Macaura v. Northern Assurance Oo., Ltd.. 
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altogether what I will describe as the dfth 
provision of Condition 13 and entirely 
obliterates that part of Condition 13 
which contemplates that the period of 
limitation may be extended and will be 
extended in a case where it is proper that 
an arbitration should take place. In my 
opinion, there not only was a "difference” 
between the parties as to the amount of 
loss or damage, but there was such a seri- 
ous difference” as entitled the defendant 
company in their own opinion to put upon 
the claimant the stigma of having made 
a fraudulent claim. In my view there 
never could be a more serious "difference” 
than there was in the present instance. 
That being so, I can come to no other con- 
clusion than that the last part of provi- 
sion 5, as I have called it, of Condition 13 
came into operation. 

It is manifestly impossible for the de- 
fendant company to argue that where 
arbitration proceedings are competent 
those proceedings must be had within the 
initial period of three months. One has 
only to observe that both sides are given 
a period of two months within which to 
nominate an arbitrator. That at once 
takes the matter beyond the initial period 
of three months or may do so. On this 
point we have the authority furnished by 
the case in 1927 A C 610 (4). From that 
case it may be said that where proceed- 
ings by way of arbitration are a condition 
precedent to any proceeding in law the 
right to bring a suit does not arise until 
the arbitration proceedings have been 
completed and an award has been made. 
As I read the matter, upon the language 
of Condition 13 and Condition 18, as they 
stand, there is no sort of limitation pres- 
cribed for the institution of arbitration 
proceedings and, therefore, the institution 
of any suit consequent upon the result of 
the arbitration proceedings. It is not 
without signihcance, as Mr. Sinha has 
pointed out, that although all these condi- 
tions are in the form of conditions adop- 
ted by the English Insurance Companies 
— they are contained in what is called 
"the foreign form” — this particular Insur- 
ance Company, though they have adop- 
ted practically all the relevant provisions 
from that form, they have omitted the 
condition which in the "foreign form" is 

4. Board of Trade v. Gayzer Irvine & Co., 1927 
A 0 610=96 L J K B 872=137 L T 419=71 
S J 660=43 TLB 626. 


Condition 19. That condition reads ae 
follows : 

In no case whatever ehall the company 
liable for any loss or damage after the expira- 
tion of 12 months from the happening of tho 
loss or damage unless the claim is the subject 
of pending action or arbitration. 

We do not know — and it is not neces- 
sary that we should know — why that pro* 
vision was not adopted by this particular 
company, the defendants in this suit, but 
its absence indicates that there is no 
limitabiou within which arbitration pro* 
ceedings, if they are required, shall be 
commenced. Therefore once we come toi 
the conclusion that there was a difference 
between the parties as to the amount of 
loss or damage sustained, arbitration pro* 
ceedings become a condition precedent to 
bringing a suit and the cause of action 
does not arise until the arbitration pro* 
ceedings have been terminated. There- 
fore, it was competent to the present 
plaintiff to bring his suit at any time 
within three months of the mAking of the 
award by the arbitrator. This suit was 
brought within that period and therefore 
it ought not to be dismissed on any ground 
of special limitation contained in Condi- 
tion 13 of the policy. I agree, therefore,, 
that this appeal must be allowed, and^ 
having regard to the finding of the learned 
Judge on the question whether the claim- 
was fraudulent or not taken in conjunc- 
tion with the award made by the learned 
arbitrator, I also am of opinion that 
jndgment should be entered in favour of 
the plaintiff for a sum of Bs. 19,500. 

Derbyshire, C. J.— This is an appeal 
against a judgment of Buokland, J. — then 
the Acting Chief Justice of this Court 
delivered on 8th May 1934. By that judg- 
ment he decided that the plaintiff in tbis- 
Buit, Bejoy Lal Mukher jee, was not entitled 
to succeed against the defendants, the New 
India Assurance Co., Ltd. The suit arises 
out of a claim made by the plaintiff 
against the defendant Insurance Company 
under two policies of fire insurance dated 
26th March and 7th April 1931 respeo- 
tively. By those two policies of insur.- 
ance the defendants insured jute belong- 
ing to the plaintiff who traded as Messrs. 
S. Devi & Co. at 16 B. Biswakoah Lane,. 
Bagh.bazaar, Calcutta. The jute in ques- 
tion was situate at Ghosebilla, Jamjami 
Bailway Station in the district of Nadia, 
Bengal. The first of the two policies 
was for Es. 12,000 and was taken out on 
26th March 1931. The second policy was 
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you that we repudiate our liability under the- 
aboTe policies as per Condition 13, already re- 
ferred to ID our letter of tbe 5th instant. 


for Rs. 8,000 and was taken out on 7tb 
April 1931. The policies remained sub- 
jeot to the conditions and stipulations 
which are set out on tbe back of them. 
The conditions of the two policies are 

identical. . 

On 17th April 1931 there was a fire, 
and jute belonging to the plaintiff situated 
at Ghosebilla, Jamjami Eailway Station, 
was burnt. On 18th April the plaintiff 
by a letter informed tbe defendants of the 
fire. On 23rd April tbe plaintiff filled in 
a claim form under the two fire policies 
and declared that tbe actual realizable 
value of the property insured under each 
item of the above policies under which 
tbe claim was made was at the time of 
the fire Bs. 24,000. He also stated that 
tbe loss sustained by him on tbe jute 
which had been burnt amounted to the 
sum of Bs. 20,000 and be claimed the sum 
of Bs. 20,000 under tbe two policies. On 
5tb June the defendants wrote to tbe 
plaintiff a letter : 

: Claim under Policies Nes, 264822 & 264408 
Pire in Jute Qodoton at Ohosebillat Jamjami 

Railway Station Alamdanga (^adic). 

Dear Sir, 

Our Aesessors, Meeers. SlDolalr Murray Co., 
Ltd., have to-day forwarded ue their assessment 
report in cocnection with tbe above nre estl- 
maticg the loss at Bs. 800 only against your 
claim for Bs. 20,000 which appears to them to 
be fraudulently azcessivo. In the circumstances 
we have to refer you to Condition 18 of our 
policy reading : 

‘‘If tbe claim be in any respect fraudulent; or 
if any false declaration be made or used in sup- 
port thereof; or if any fraudulent means or 
devices used by the assured, or any one acting 
on his behalf to obtain any benefit under this 
policy, all benefit under this policy shall be 
forfeited.'* 

On 9fch June the plaintiff wrote back 
to the defendants : 

I have received your letter of the 6th instant 
to-day and I am surprised to note that assess- 
ment report of Messrs, SinclairMurray A Oo.. says 
only Rs. 800. I told your Indian assessors on the 
day of inspection that I doubt my manager has 
cheated me and they agreed with me and stated 
that the stock m godown and outside before fire 
was not more than Rs. 6,000. I also told the 
fact in your office immediately after tetnrninff 
« However It it for Rs. 6,000 or 

Ks. 800 , it comes under oondition of the policy 
and most probably I am a ruined man for the 
breach of trust of my manager unless the com- 
pany be kind to consider my case favourably. 
I solely depend upon the mercy of the com- 
pany now. " 

On 12th June the defendanka wrote 
back to the plaintiff : 

In reply to our letter of the 6lh Instant we 
Aave for acknowledgment yours of the 9th idem. 
An view of tbe oircumatancea we regret to advise 


On 26th June tbe plaintiff wrote another 
letter to the defendants— a very lengthy 
letter—in which he asked them to in- 
vestigate tbe matter further and to pass 
his claim in full, otherwise he would be 
reluctantly compelled to seek remedy in^ 
Court. On 12bh November of the same 
year the appellant through, his Solicitors 
Messrs. G. C. Chunder A Co , threatened 
the defendants with proceedings unless^ 
they met tbe claim. On 27 tb November 
the company by a letter of that date drew 
the plaintiff's Solicitors' attention to tbe 
full wording of Condition 13 of the policies 
under which they contended that any pro- 
ceedings were too late. On SOtb Novem- 
ber tbe plaintiff's Solioitors wrote to the 
defendants a letter in which they said : 

Wd are surprised that insplte of our client's 
best endeavours to prove to your satisfaction 
from iodependeat eaqulries that there was do 
fraud or araoa you should have thought fit to 
take shelter under a technical defence. Assum* 
Ing that Cl. 13 bars a suit, which in the oitoum- 
stances we contend it does not, we do not see 
how proceedings under 01. 18 will be barred. 
If, therefore, you do not admit our olient’s- 
claim, our client appoints Mr. K. 0. Cbatterjeo, 
Bar-at-law, the arbitrator, and calls upon yoa 
either to accept him as tbe single arbitrator, 
or within two months in writing to appoint 
another arbitrator. 

On 11th Jaoaary 1932, some sis weeks- 
afterwards, the defendants replied to tbe 
plaintiff's soHoitora in whioh they con. 
tended that it was too late for arbitration 
proceedings to begin and they said ; 

* Dnder the oiroumstonces we do not see 
the utility of joining in any arbitration at 
this stage.” There is a letter in reply of 
12th January in which tbe plaintiff's 
solicitors argued tbe matter. The reply 
in return from the defendants was on. 
30th January in which the defendants 
said that they were not satisfied with the 
honesty of the claim and believed that 
the claim set up bV the plaintiff was dis. 
honest and that the case was a fit case for 
enforcement of the provisions of Condi- 
tion 13, By a letter of 28tU November 
1932 tbe plaintiff appointed Mr. N. C. 
Cbatterjee, Barrister, sole arbitrator in 
the reference that he had begun under 
the arbitration proceedings in the matter 
of the claim under the two fire insurance 
policies. The defendants took no part in- 
the arbitration proceedings with the re. 
suit that Mr. Cbatterjee proceeded to 
hold tbe reference and on Mth Match. 
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1933 be made an award in which he 
awarded that the plaintiff was entitled to 
recover from the defendants under the 
two policies in respect of his jute which 
had been burnt a sum of Rs. 19,000 and 
also Rs. 500 as costa, On I9tb May 1933 
this suit was brought, The suit purports 
to be on the award. It would be con- 
venient at this stage to read the two con- 
ditions of the policies with which we are 
concerned in this matter. They are Con- 
ditions 13 and 18. Condition 13 reads : 

If tbe claim be in any respect fraudulent, or 
if any false declaration be made or used in sup* 
port thereof, or if any fraudulent means or de* 
Tices are used by the assured or anyone acting 
on bis behalf to obtain any benefit under this 
Policy ; or, if the loss or damage be occasioned 
by the wilful act. or with the connivance of the 
assured i or, if the claim be made and rejected 
and an action or suit be not commenced within 
three months after each rejection, or, (in case 
of an arbitration taking place in pursuance of 
the 16th Oondition of this Policy) within three 
months after the arbitrator or arbitrators or 
umpire shall have made their award, all bene^ 
;£t under the Policy shall be forfeited. 

Condition 18 reads : 

If any difiecence arises as to the amount of 
any loss or damage, such difference shall inde* 
pendently of all other questions be referred to 
the decision of an arbitrator, to be appointed in 
writing by the parties in difierence, or, if they 
cannot agree upon a single arbitrator, to the 
decision of two disinterested persons as arbi* 
trators, of whom one shall bo appointed in 
writing by each of the parties within two 
calendar months after having been required so 
to do in writing by the other party. In case 
•either party shall refuse or fail to appoint an 
arbitrator within two calendar months after 
receipt of notice in writing requiring an ap* 
pointment, the other party shall be at liberty 
to appoint a sole arbitrator : and in case of dis- 
agreement between the arbitrators, the difier- 
ence shall be referred to the decision of an 
umpire who shall have been appointed by them 
in writing before enloring on the reference, and 
who shall sit with the arbitrators and preside 
at their meetings. The death of any party 
shall not revoke or affect the authority or 
power of the arbitrator, arbitrators or umpire 
respectively ; and in the event of the death of 
an arbitrator or umpire another shall in each 
case be appointed in his stead by the patty or 
arbitrators (as the case may be), by whom the 
s/bitrator or umpire so dying was appointed. 
The costs of the reference and of the award 
shall be at the discretion of the arbitrator, arbi- 
trators or umpire, making the award. And it is 
hereby expressly stipulated and declared that 
it shall be a condition precedent to any right of 
action or suit upon this policy that the award 
by such arbitrator, arbitrators or umpire of the 
amount of the loss or damage if disputed shall 
bo first obtained. 

Those conditions appear to be some of 
the standard conditions adopted by the 
IBritish Insurance Companies on their 


foreign policies.* In these policies not 
all the standard conditions have been ad- 
opted. There is nothing in Condition 18 
which provides that arbitration proceed- 
ings must be begun within any fixed time. 
The standard condition adopted by the 
British Insurance Companies in respect 
of foreign policies, Condition 19, provides 
that in no case whatever shall the com- 
pany be liable for any loss or damage 
after the expiration of 12 months from 
the happening of the loss or damage un- 
less the claim is the subject of a pending 
action or arbitration. As I said above, 
most of the standard foreign conditions 
have been incorporated into these policies, 
but Condition 19 is not, so that there is 
in these policies no limit put to the time 
during which arbitration proceedings can 
be started. A number of oases have been 
cited to us during the argument in this 
matter. Some of those oases deal with 
the clauses in question, namely Nos. 13 
and 18, and what their effect is in certain 
circumstances. No case has been brought 
to oar notice which is similar in facts to 
this case. 

After considering those oases and the 
facts to which they related it seems to 
me in the main that the only way to deal 
with this ease is to apply the conditions 
that have been relied upon, namely Con- 
ditions 13 and 16, to the particular facts 
of this case. It is contended by the de- 
fendants that under Condition 13 any 
action or suit brought in this matter must 
be brought within three months of 12th 
June 1931, which is stated by the defen- 
dants to be the date when the plaintiff’s 
claim was rejected. As this suit was 
brought on 19th May 1933 it is contended 
by the defendants that it is entirely out 
of time and out of time notwithstanding 
that it was brought consequent upon 
arbitration proceedings. The crucial date 
is 12bh June 1931, when the defendants 
wrote the letter in which they referred 
to the letter of 5th June and said that 
they repudiated their liability under the 
above policies as per Condition 13. I« 
seems to me upon reading the defendants 
letter of 5th June which was written m 
answer to the plaintiff’s claim that on 
5th June the defendants were disputing 
the amount of the plaintiff's loss m res- 
pect of the jute burnt. They contended 
that his loss was about Rs. 800, whereas 

•See Wilfred & Ottar Barry’s Law of Insnrance. 
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the plaintiff contended that it was Rupees 
120,000. On 12th June they still con. 
tended that, and the plaintiff still con- 
tended that he bad lost more than Rupees 
800. On 12th June they repudiated their 
liability under the polioies. It seems to 
me that, both on 5tb June and on 126h 
June there ^as a difference between the 
parties as to the amount oflossordamage. 
That difference was a very serious one, so 
serious that the defendants founded a 
charge of fraud upon it, but nevertheless 
there was that difference. In my opi- 
nion, there was both on 5th June and 
12bh Jane a difference as to the amount 
of loss or damage under those policies. As 
I have said, as a result of that difference 
the defendants repudiated liability under 


the polioies. 

It has been contended by Mr. Sinha 
for the plaintiff that repudiation of liabi- 
lity amounted to a repudiation of the 
contracts of insurance such as would dis- 
entitle the defendants to rely upon the 
conditions of the policies. See the case in 
1916 A C 499 (l). I think however that 
the true view of the defendants' repudi- 
ation of liability is that they did not re- 
pudiate the policy of insurance in toto, 
but that they repudiated their liability 
to pay moneys by reason of the operation 
of Condition 13. See the oasein(l917) 2 K 
B 433 (2) at n. 437 and the case in (1933) 
lKB6l5(5)atp, 627. I am of opinion 
therefore that the defendants are entitled 
to rely upon suob protection as the oondi. 
tions of the two polioies give them. The 
only two conditions in question are those 
set out above, 13 and 18. I have said 


previously that in my view both on 5th 
June and 12th June there was between 
the parties a difference as to the amount 
•of loss or damage under these polioies 
That being so. it seems to me that the 
opening danse of Condition 18 applies, 
•namely: 

If any dlfleteno. arises as to the amount of any 
loss or damage, suoh diSerence shall, indepen'- 
dently of all other questions, be referred to th« 
decision of an arbitrator. 

Then follow the other parts of the con. 
dition which are nob material at the 
moment. It follows therefore that ead 
of the parties was entitled on 12th Jane 
to an arbitration to settle the questiot 
that had arisen a s to the amount of loai 
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or damage. I think that that was so even 
though the defendants alleged that the 
difference was so great that they could 
raise a charge of fraud in respect of it. I 
think further that the last part of Condi- 
tion 18 applies : a 

And it is hereby expressly stipulated and da* 
elated that it shall be a condition pceeedont to 
any tight of action or suit upon this policy th.at 
the award by such arbitrator, arbitrators or 
umpire of the amount of the loss or damage it 
disputed shall be first obtained. 

Therefore it seems to me that not only 
bad each of the parties a right to have an 
arbitration, but that in accordance with 
the scheme for settling disputes which 
appears in Condition 18 it was the proper 
thing that an arbitration should take 
plac'e and that it must take place 
before any action or suit was brought 
upon the polioies. The plaintiff did nob 
proceed to arbitration under Clause 18 
until 30th November 1931, that is to say, 
some five and half months after the de- 
fendants' 'liability of 12th June wherein 
they repudiated liability under the con- 
tract. The defendants contend that one 
of the clauses in Condition 13 of the 
policy makes this move to arbitration too 
late. The defendants say that the words; 

If the claim be made and rejected and an ac- 
tion or suit be not commenced within three 

months after suoh rejection all benefit 

under this policy shall bs forfeitsd 

make the plaintiff's proceeding to arbi- 
tration and bis starting this suit alto- 
gether too late. I am of opinion that in 
thus contending the defendants have over- 
looked the fact that the olause which 
they cite and contend has this effect is 
joined up with another clause following 
it, which must be read with it, and when 
read with it causes a different interpre- 
tation to be pub upon the words 
If the claim be made and rejected and an ac- 
tion or suit be not commenced within three 
months after such rejection 

to have a different meaning. The full 
wording of the olause is : 

If the claim be made and rejected and an action 
or suit bo not commenced within throe months 
after suoh rejection, or, (in case of an arbitra- 
tion taking place in pursuance of the 13(h 
Condition of this policy) within three months 
after the Arbitrator or arbitrators or umpire 
shall have made their award, all benefit under 
this policy shall be forfeited. 

In my view, if an arbitration properly 
takes place under this policy, then the 
assured is nob bound to start his action 
or suit within three months of the rejec- 
tion of his olaim, but he must start his 
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action within three months after the 
arbitrator has made his award. The 
second period may be long after the three 
months beginning with the rejection of 
the claim. In my view a difference arose 
between the parties as to the amount of 
loss or damage under these policies ae 
was contemplated by Condition 18. Fur- 
tbermore, it was according to the scheme 
of arbitration set out in Condition 18 
proper, that there should be arbitration 
proceedings in respect of this dispute. It 
being proper that arbitration proceedings 
should be taken in respect of this dispute 
my view is that the second half of the 
clause of limitation in Condition 13 ap- 
plies, namely, 

If the claim be made and rejected and an at:tioa 
or suit be not commenced within three months 
after the arbitrator or arbitrators or umpire 
shall have made their award, all benefit under 
this pollcj shall be forfeited. 

This suit was commenced within three 
months of the making of the award by 
the arbitrator. Therefore, in my view 
this suit was in time and was properly 
brought. In the Court below an attempt 
was made to show that this claim was 
fraudulent. The learned Judge who tried 
the case said that he did not think that 
fraud had been proved beyond all reason- 
able doubt. Before us in this appeal no 
attempt was made to support the charge 
of fraud. Mr. S. M. Bose for the defen- 
dants said that he did not propose to do 
it. The position therefore is that an 
award has been made by an arbitrator 
who was appointed pursuant to the pro- 
visions of Condition 19. His award 
stands. It is for Bs. 19,000 and for 
costs. In my judgment this appeal must 
be allowed and a judgment be entered for 
the plaintiff for the sum of Bs. 19,500. 
This is an appeal by a pauper. The 
plaintiff must gat his costs in the Court 
below, and as regards the costs in this 
Court the respondents must pay the suc- 
cessful appellant’s attorney’s costs in so 
far as they consist of proper charges for 
preparation of the paper book and attend- 
ance at Court, but no further. The res- 
pondents will also pay such court-fees as 
would have been payable by the appel- 
lant bad be not been allowed to appeal as 
a pauper. 

r.w./r.k. Appeal allowed. 
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D. N. Mitxer and Patterson, JJ. 

Bhupati Nath Ohakravarty — Plaintiff 
— Appellant. 

V. 


Basanta Kumari Devi — Defendant and 
another — Bespondents. 


Appeal No. 257 of 1933, Decided on 
21st February 1936, from original decree 
of Sub. Judge, Nadia, D/. 31st July 1933, 

(a) Hindu Law — Adoption — After adop* 
tion adoptive father cannot by subsequent 
instrument alter status of adopted son. 

Once a person is given in adoption he be* 
comes transferred to the adoptive family and 
gets the status of an adopted son and the adop* 
tive father cannot by any subsequent iostru- 
xnent alter the status that has been conferred 
on him as an adopted son. [P 557 G 2; P 558 0 1] 

(b) Stamp Act (1899), S. 36^Section is 
mandatory and once document is admitted, 
whether rightly or wrongly, it cannot be re* 
jeeted from evidence for want of proper 
stamp subsequently. 

Section 36 is mandatory; and once a docu* 
mentleadmltted in evidence rightly or wrongly 
it is not permissible to the Gourt whether it is a 
Court of appeal, revision or trial Court, to reject 
it from evidence on the ground that it has not 
been duly stamped or that defiolency has not 
been made op and penalty not paid altbongb 
subsequently the party producing the docu- 
ment was ordered to do so. The stamp matters 
are no concern of the parties and if notwith- 
standing an objection the trial Court admits 
the documeot, the matter stops there and the 
Court cannot subsequently order deficiency to be 
made up and penalty paid, or failing that reject 
the document: 1980 Cat 577; 1919 Ocl 235 and 
1921 Cal 613, Foil [P 559 0 1] 

(g) Deed —Construction ^ Complete rights 
of executants in property vesting in idol- 
idol is owner, not trustee. 


Where the rights of executants of a deed be* 
:ome extinguished and get completely vested 
nto an idol, the idol cannot be regarded as a 
trustee in respect of the property la which bjr 
;he terms of the instrument complete right has 
rested in the said idol. The property becomes 
ihe idol's property although idol holds tbepro- 
Decty in an ideal sense: 32 Cal 1129 (P 0) and 
\ I A 125 {P C), Ref . tP560 0 1J 

(d) Deed— Conslruction — Legal effect of 
locument not lolje construed by reference 
o description at head but substance. 

In order to construe the legal effect of any 
larticular instrument it is not the description 
kt the head of the document which ought to 
)e the controlling factor; it is the substance of 
he document and not the form which is to be 
ookedinto. [P 560 0 2J 

(e) Slomp Act (1899). S. 2 { 24 )-"SetlIe- 
nenf* refers to disposition of succesuve in- 
erests couched in form of trust. 

The word “settlement” as it is 
inderstood really refers to a disposition of sue 
essive interests in immoveable property and is 
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geDorally couched in the form of a trust aud it 
is Buoh a settlement which is in the nature ol 
disposition of property moToable and immove- 
able either in consideration of marriage or lor 
one or more of the objects specified, namelyi 
religion, charity, or provision for 
dants or others, that is contemplated by 
ofS 2. It is these objects which attract the be- 
nefit of a duty half that of a gift 
ance. ^ 

(f) Hindu Law-Gift— Idol-There can be 
gift to idol. 

There can be a gift to an idol; and gift to an 
idol or deity is not hedged in by same limita- 
tions and is not subject to same restrictions as 
a gilt to human being or living person: 37 Cal 
123 (F B), Foil.; 1927 Afad 636 (F B). not Ap- 
proved. [P 561 0 1] 

(g) StampAcl(1899),S. 61-Court has to 
declare proper duty and penalty. 

Under B. 61, the Oourt has not only to de- 
clare what the proper duty is, but can also de- 
termine the amount of penalty. [P 561 C 2] 

(h) Hindu Law — Maintenance — Adult son 
— No right to maintenance. 

An adult son Is not entitled to maintenance. 
There Is no snch obligation in law nor can any 
obligation arise by reason ot a temporary ill- 
ness or disorder: 12 IK B 49i. Be/. [P 663 0 1, 2} 

Bansori Lai Sarkar, Kali Pada Ckakra- 
varty and Bijan Kumar Mukherji for 
Collector, Nadia — for Appallant. 

D. N. Bagohi, Nitmoni Goswami and 
Jitendra Nath Bagchi — for Respondents. 

D. N. Hitter, J. — This is an appeal by 
the plaintiff whose suit has been dis- 
missed by the Sabordinate JadgeofNadia 
by his decision dated Slst July 1933. Tbe 
case made in tbe plaint is that after tbe 
death of the plaintiff's father be was 
given in adoption by his mother Bagala 
8undaii Debi to tbe husband of the de- 
fendant Basanta Kumari, a gentleman of 
tbe name of Ksbetra Nath Ohakravarti, 
in July 1926. Ksbetra Nath died on 16th 
November 1928. At the time when plain- 
tiff was given in adoption his ago, it is 
stated, was nine years. It is alleged that 
he was ill-treated by his adoptive mother, 
the defendant Basanta Kumari and bis 
mother twk him back and thereafter 
Ksbetra Nath executed a deed oanoelline 
the adoption. This deed is dated 23rd 

after, both Kshetra 
and Basanta Knmari executed a deed 
which IS termed as a deed of settlement 
pving all the properties to certain anoes-' 
wal deities and for the performance of 
Dorga and Lakshmi pujas. 

plaintiff makes is 
that the deed of cancellation of the adop- 
tion cannot be sustained in law, and it 
does not affect his rights which is based 
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on the status of an adopted son. It is al- 
leged that the deed of settlement in 
favour of the deities is inoperative, be- 
cause undue influence was exercised rn 
Ksbetra and further because the deed was 
not acted upon. It is also said that 
Kshetra could not by tbe deed of settle- 
ment, lay down a line of succession of 
sbebaitship contrary to tbe Hindu law 
after Jitendra Nath Chakravarty who 
was one of his agnatic relations and would 
be the shebait after tbe death of both 
Ksbetra Nath and Basanta Kumari. It 
was farther stated that the document 
which created the Bebutter was insuffi- 
ciently stamped and that the said docu- 
ment could not be admitted in evidence 
so as to affect the rights of the plaintiff 
without payment of tbe proper stamp duty 
and the penalty. We will have to revert 
to this question about the admissibility 
of this document later. The defences to 
tbe suit were that tbe document of can- 
oellation was a valid document, and that 
the deed of settlement in favour of tbe 
deities was valid. On these pleadings 
several issues were framed. The issues 
are printed at p. 13, part 1 of the paper- 
book. With regard to issue 2 as to whe- 
ther tbe plaintiff was the validly adopted 
eon of the deceased Kshetra Nath Cbak. 
ravarty the finding of the Subordinate 
Judge is in favour of the plaintiff. Issue 4 
is to tbe following effect : 

Are the deed o! ceucelment dated lOth Baisak 
1334 B. S. (93rd April 1927) and the deed of gift 
and settlement dated 2Ut Baisak 1334 B. 8. 

1927} valid and operative documents ? 
Were they or any of them executed under 
undue Influence and coercion ? Has any valid 
right by the deeds vested in the deity Sridhar 
Thakat and others by right of the said deed of 
3l8t Baisak 1834 B. S. (4th May 1927). 

Issue 5 runs thus : 

Can the plaintiff claim any maintenance from 
the estate of the deceased Khetra Nath Chakra- 
varti ? 

Issue 6 was to the effect : 

Were tbe immoveable properties mentioned 
In items Nos. 1, 13, 24. 30 to 38. 82 to 98 
and 200 and the debt mentioned in item 12 of 
the plaint schedule tbe Stridhan property of 
defendant 1. ' 

These issues arose for decision; with 
regard to issue 4 although there is no 
distinct finding on it, yet the Subordinate 
Judge evidently proceeds on the view 
that the deed of oancelment of the adop 
tion cannot take effect. So far as this 
point IS concerned, there is no question 
that the plaintiff having once been given 
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in adoption, has been transferred to the 
adoptive family and has got the status of 
an adopted son. The question was nob 
a question of contract so that it could be 
rescinded by a subsequent deed. The 
adoptive father could not, by any subse- 
quent instrument, alter the status that 
had been conferred on the plaintiff as an 
adopted son. This position has not been 
challenged on behalf of therespondents in 
this case and nothing more need be said 
about it. With regard to the deed of gift 
or settlement dated 4th May 1927, the 
finding of the Subordinate Judge is that 
this was not executed under undue infiu- 
enoe or coercion and that a valid right 
had been created by the deed in favour 
of the deity Sridbar Jiew Thakur and 
others by the said deed. With regard to 
the issue relating to maintenance the 
Subordinate Judge has come to the con- 
clusion that as the plaintiff has attained 
majority and no authority has been shown 
to him that under the Hindu law an 
adult is entitled to maintenance or that 
his rights with regard to maintenance 
cannot be affected by any provision either 
in a will or a deed, the plaintiff's claim 
for maintenance must fail. There has 
been no controversy before us with regard 
to the finding on issue 6 and the decision 
which we will give will proceed on the 
assumption that the deed of settlement to 
which we will refer in detail hereafter 
covers all the properties that are the 
subject matter of the present suit. It 
may be stated here that one of the 
prayers in the plaint which seems to us 
to be in the alternative was that if the 
properties left by Kshetra Nath Chakra- 
varty be held to have been affected by 
the settlement deed, it may be declared 
that the plaintiff is the succeeding She. 
bait after the death of Kshetra Nath and 
is entitled to the management of the 
debutter properties. The Subordinate 
Judge has, after taking evidence and after 
arriving at his decision on the various 
issues which were just indicated, dis- 
missed this claim of the plaintiff with 
costs. In the first prayer in the plaint 
the plaintiff asked for the following 
relief (KaJ : 

That it may be declared that the plaintW is 
the validly adopted son of the late Kshetra Nath 
Chakravarti and his sole heir according to law. 

As has already been stated, the Subor- 
dinate Judge has found in favour of the 
plaintiff on the question of the validity of 


the adoption. It is against the decree of 
dismissal of the plaintiff's suit that the 
present appeal has been brought and it 
seems to us at the outset that the plain- 
tiff’s entire suit should not have been 
dismissed seeing that the Subordinate 
Judge has come to the conclusion that the 
plaintiff is a validly adopted son and, 
consequently, the heir of Kshetra Nath 
Chakravarty according to the Hindu law. 
This finding has not been questioned be- 
fore us on behalf of the respondent and 
we think that the plaintiff’s prayer Ka 
should have been granted and the de- 
claration sought for made. The principal 
ground on which this appeal has been 
rested is that the Subordinate Judge 
should not have admitted the deed of 
settlement dated 4th May 1927, as it was 
not properly stamped and as the stamp 
duty and penalty ordered by the Subor- 
dinate Judge had not been paid and it is 
said that if this document is excluded 
from evidence plaintiff’s suit with refer- 
ence to the prayer about awarding khas 
possession of the properties claimed should 
have been granted. The controversy has 
therefore turned mainly on the question 
as to whether this document was properly 
admitted in evidence. In connexion with 
this it is to be noticed that as appears 
from a portion of the record, which por- 
tion does cot seem to have been printed, 
that this document which has been 
marked as Ex. A (see p. 6, part 2 of the 
paper book) was admitted without objec- 
tion; and after the said document had 
been admitted, it appears, that the atten- 
tion of the Subordinate Judge was drawn 
to the insuflQcienoy of the stamp leviable 
on this document, and the Subordinate 
Judge passed an order on 27th July 1933 
to the following effect : 

Heard pleaders for both sides. DefendaotB’ 
Ex. A is impounded, and defendant 1 is directed 
to deposit Rs. 561-12*0 as stamp duty and 
Rs. 5.517-8-0 as penalty by tomorrow. 

On the next day, namely 28th July, 
defendant 1 put in a petition stating the 
impossibility on her part to deposit the 
stamp duty and penalty within so short a 
time and that petition was directed to be 
kept on the record (see p. 3, part 1 of the 
paper book, Order No. 115). But it seems 
that this deficit stamp duty and the 
penalty were never realised from the 
defendant 1, Basanta Kumari. It is 
argued for the appellant that m those 
circumstances this document should have 
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been excluded from evidenoe, and if the 
dooumenb was so excluded, the defence of 
defendant 1 which is based on this should 
nob have been given effect to. We will 
have to deal with the question as to what 
the proper stamp duty on this dooumenb 
should be and for that purpose we have 
heard the learned Junior Government 
Pleader, Dr, Mukherji. But on the ques- 
tion as to' whether by reason of deficit 
stamp and the penalty not having been 
put in the dooumenb should cob have been 
admitted in evidence, we are of opinion 
that S. 36» Stamp Act, prevents us from 
acceding to the contention of the appeU 
lUnt. The document was, rightly or 
wrongly, admitted by the Subordinate 
Judge in evidence and, once the document 
|bas gone in under the provisions of S. 36, 
it is not permissible to the Court at any 
subsequent stage of the suit or proceeding 
to reject this document from evidence; 
S. 36 runs as follows: 

When an Instrumant has bean admitted in 
evidence, such admission shall not, except as 
provided in 8. 61, be called in question at any 
stage the same suit or proceeding on the 
ground that the instrument has not been duly 
stamped. 

Section 36 is, in its nature, mandatory 
and applies also to the Court of appeal. 
The question has been considered in a 
number of oases in this Court and it has 
been held that it does not matter whe- 
|ther the document was rightly or wrongly 
admitted, bat if once it is admitted it is 
not permissible to the Court whether it 
is a Court of appeal or revision or the 
|trial Court to reject it from evidence. In 
a recent decision of this Court Sir George 
Bankin, 0. J., as he then was, and Mr. 
C. C. Ghose, J., said this: 

appeal, it appears to mo 
that 8. 86, Stamp iot. makes it reasonably 

^^*,^ 1 ..*^*,'***® ‘‘”‘“8 once boon 

admittod In evidenoe is not to be called in 

question at any stage of the same suit. The 

Special Judge has seen this section bnt has 

thought to avoid the consequence of It by 

affidavit In which it is said 
that the tenure-holders did object when the 
document was tendered and that there wae Z 
discussion as to its admissibility. The learned 
Judge has ent rely failed to eee that under 
8. 36, il matters nothing whether it waa 
?***!®^ k°' '^8hMy admitted or ad- 
Sthnnt h objection or after hearing or 
without hearing such objection. These stmn 

« nhf concern of the parties and 

if the objection was taken at the time when the 

apby the trial Gonrt. there 
U might be rejected; if not, the matter s opped 
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See the case in 51 0 L J 569 (l), Thia 
is in accordance with a long line of deoi- 
Bioos. The same view was 


01 UU 9 . xLio ottiAiw » taken in an 
earlier decision of this Court in 29 C L J 
305 (2). In that case Chibty and Panlon, 
JJ, said this : 

But, as he (the Subordinate Judge) admitted 
the document in evidence that admission, ex* 
cept as is provided for by S. Gl which does not 
afiect the liability of the defendant, cannot be 
called in question in this suit. 

See p. 311 of the said report. The suit 
before him was based upon a bill of ex. 
change which was insufficiently stamped. 
In a matter which came in appeal from* 
the Original Side of this Court Sir 
Lancelot Sanderson, C. J.,a9 be then was, 
after citing the provisions of S. 36 obser. 
ved as follows: 

The provisions of S. 61 are not material to 
the question which arises in this case. The 
submission was, In my judgment, admittod in 
evidence by the arbitrators, and having been 
admitted in evidence by the arbitrators, it was 
not open to either of the parties to call in qaes* 
tton such admission in the arbitration proceed^ 
ings on the ground that the submission had 
not been duly stamped. The award, therefore, 
which was made upon the submission was in 
my judgment a valid award. 

See 27 C W N 513 (3) at p. 518. In 
the same ease Eichardson, J., who deli- 
vered a separate judgment uses tbe- 
following language, after quoting the pro- 
visions of Ss. 35 and 36: 

Under that provision if any penalty ia to be 
exaoted. It oan only be exacted under 8. 61. 
The revenue is then protected, so far as It Is 
protected, by that section. In my opinion once 
an instrument is admitted in evidence in any 
proceeding, either under S. 35 or under S. SC, 
it is available in that proceeding for all pur- 
poses as if it had been properly stamped from 
the outset. The proceeding will go through to 
a valid termination and cannot afterwards bo 
challenged for want of jurisdiction merely by 
reason of non-compliance with the Stamp Act. 

Section 36 would bo entirely nullified if on 
the conclusion of the proceeding in which the 
instrument is admitted, the proceeding could 
be sot aside by a separate proceeding initiated 
by one of the parties on the sole ground that 
the person having authority to receive evidence 
had admitted or acted upon an unstamped or 
insuffioiently stamped instrument. (See p. 520 of 
the said report). 

It seems to us therefore on e plain 
reading of the language of the statute as 

1. Nitode Basin! v. Sital Chandra. 1930 Oal 
577=128 I 0 187=51 0 L J 569. 

2. Biswa Nath Bbattacharjoe v. Govinda 

Chandra Das. 1919 Oal 235=81 I 0 88=23 
OWN 684=29 0 L J 305. * 

8. Rung Kaloo Ram v. Kedar Nath Kosrl- 
wal, 1921 Oal 613=77 I G 845=27 OWN 
613. 
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contained in S. 36 as also on the antbori- 
ties to which we have just referred, that 
the contention of the appellant that this 
document can now be excluded from evi- 
dence must fail, and we will proceed to 
determine this case on the footing that 
this document in question is properly be- 
fore the Court. 

It DOW remains to consider the question 
relating to the stamp objection: the ques- 
tion is as to what the proper stamp is 
which should have been put on this docu- 
ment for the purpose of S. 61. The learned 
Junior Government Pleader was beard on 
this qnestion as well as Mr. D. N. Bagchi 
who appears for the respondent, who has 
filed this instrument. It is contended on 
behalf of the respondent that this is 
really in the nature of a trust deed. We 
have no hesitation in rejecting this con- 
tention, for on a plain reading of the deed 
it appears to us that it is a deed of gift in 
favour of certain idols some of whom are 
in existence at any rate. It is conceded 
that Stidhar Jieu was a family idol which 
bad been established long before the date 
of this instrument. The material passage 
of the document is to be found at p. 8, 
line about 16, part 2 of the paper-book. 
It is in these terms: 

Wc after mach consideration in sonnd health, 
in Rood faith, of our own free will, and withoot 
being request bv others, dedicate all the pro* 
parties mentioned in the ecbednle below to Sri 
Sri Iswar Dnrgamata Thaknrani, Sri Sri Iswar 
Jagadhatrimata. Sri Sri Iswar Sridbar Jieu. Sri 
Sri Iswar Laksbmimata and Sri Sri Iswar Sara- 
swatimata, etc., and execute this Arpannama 
(deed of endowment) and agree that whatever 
right, title, interest and possession we had in 
the properties of the under-mentioned Sche- 
dule become totally extinguished from this day 
and the aforesaid deities completely become 
the Maliks of the Schedule properties from to- 
day. 

There can be no doubt that the rights 
•of the executants Kshetra and Basanta 
Kumari, his wife, to the properties men- 
tioned in the schedule to this instrument 
became extinguished and that right vested 
in the idol. The idol cannot be regard^ 
as a trustee in respect of the property in 
which by the terms of the instrument 
the complete right had vested in the said 
idol. It is difficult to spell out of this 
document any idea of trust in favour of 
the idols. The property is the idol’s pro- 
perty although we are not unmindful of 
the fact that the idol holds property m 
'the ideal sense. This was’ pointed out by 
•their Lordships of the Judicial Commit- 


tee both in 2 I A 145 (4) and 32 Cal 129 
(5). The question of trust, therefore, is 
out of the way. 

Then we are asked by the respondent 
to construe this deed as a deed of settle, 
ment within the meaning of S. 2, Cl. 24, 
Stamp Act. This, no doubt, is a some- 
what difficult question. Settlement as 
defined in the said clause of S. 2 means 


any u^-testameotary disposition, in writing, 
of m^eable or immoveable property made [we 
wil^mit Cls. (a) and (b) which are not mate- 
rial (c) for any religious or charitable purpose ; 

vund it is said that the document is head- 
ed as a deed of settlement. But in order 
to construe the legal effect of any parti- 
cular instrument it is not the description 
at the head of the document which ought 
to be the controlling factor, bnt it is the| 
snbstance of the document and not the 
form which is to be looked into. It is 
argued for the respondent that “ settle- 
ment " as defined attracts the provisions 
of the particular instmment, Ex. A, as it 
is a non-testamentary disposition of 
moveable and immoveable property for, 
religious or charitable purpose. The. 
word “ settlement " as it is generallyi 
understood really refers to a disposition 
of successive interests in immoveable pro-^ 
perty and is generally couched in the 
form of a trust and it is such a settlement 
which is in the nature of disposition of pro- 
perty moveable or immoveable either in 
consideration of marriage’orforoneor more 
of the objects specified, namely, religion, 
charity, or provision for family, depen- 
dents or others, that in our opinion is 
contemplated by Cl. 24. It is these ob- 
jects which attract the benefit of a duty 
half that of a gift or of a conveyance. 
We are pressed by the respondents to 
take the view that this was really not a 
case of a gift to an idol, but that it was a 
trust in favour of an idol and that even u 
it was not a trust it serves as a document 
which certainly comes within the defim- 
tion of " settlement ” as given in S. 24. 
The word ” settlement ” has been defined 
in the Specific Relief Act as follows : 

‘Settlement' means any 
than a wiU or codicU as defined by the Sowes 
Sion Act) whe reby the destination or devolu 

4. Prosanno Kumari Debya v. GoUb Chand 

Baboo. (1875) 2 I A 145=4 ^ng LB 450-3 

Sar 449=23 W B 253=3 ^ther iM (P^- 

5. Jagadindra Nath Boy 

Debi, (1905) 32 Cal 129=31 I A 203-8 Sac 

698 (P C). 
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tion of successive interests in moveable or im- 
moveable property is disposed of or is agreed to 
be disposed of ^ (See 8. 3 of that Act.) 

It seoms bo us that underlying the idea 
of settlement there is the notion or con- 
ception of trust. It is difficult to say 
that when a gift is made to an idoU the 
idol is to be regarded as a trustee aU 
thOQgh the deed says that the particular 
idol or idols are to be the Maliks of the 
property dealt with by the said instru- 
ment. On this part of the case it has 
further been pointed out that there can 
be no gift to an idol, for according to the 
definition of gift under Ss. 122 and 123, 
T. P. Act, a gift must be in favour of a 
living person and, an idol not being a 
living person it cannot be regarded as a 
gift. The guesbion as to whether there 
can bo gift to an idol was considered by a 
Full Bench of this Court in 37 Cal 128 
(6), and Asutosh Mookerjee, J., who deli- 
vered one of the judgments in that case 
summarizes hU conclusions at p. 161 of 
the report. The first conclusion is : 


Tbs view that no valid dedication of property 
can be made by a will to a deity, the image of 
which is not in eilstenoe at the time of death 
of the testator, is based upon a double fiction, 
namely, first, that a Hindn diety is for all pur- 
poses a juridical person, and secondly, that a 
dedication to the deity has the same oharao- 
teristios and Is subject to the same restrictions 
as a gift to a human being. The first of these 
propositions is too broadly stated, and the 
second is iooonsistent with the first principles 
of Hindu jurisprudence. 

The learned Judge seems to be of opi. 
moQ that a gift to a deity is not hedged 
in by the same limitations and is not sub- 
jeot to the same restriction as a gift to a 
human being or living person. The learn- 
ed Judge then observes thus : 

The Hindu Law recognises dedioations for 
the establishment of the Image of a deity and 
tor the maintenance and worship thereof. 

We do nob ignore the fact that it is 
pOTSible to make a gift for a religious and 
oharitable purpose by appointing trustees 
and by nob making a gift as to an idol or 
Idols as m the present case. It appears 
that in the Madras High Court the ques- 
tion was raised by a Bull Bench of that 
Court as to how far there can be a gift to 
an existing idol within the meaning of 
the Transfer of Property Act : see the 
case m 50 Mad 687 (7), and there is an 

6. Bhupati Nath Smrititirtha v. Ram r.i 
MAitra. (1910) 37 Cal 128=10 0 L ^65-3 
10 642=U 0 W N 18 (F B) 

7. Naraslmha Swaml 7. Venkatallngum. 1927 

1986 0/71 & 72 


interestiug diecussioa with regard to the 
provisious of S. 123 about gifts to an idol 
in the judgment of Kumarswami Sastri, J . 
at p. 695. It seems that this question 
was mooted, but was not finally decided. 
The learned Judge used the following 
language : 

It ha9 beoQ argued for the respoudeut that 
an idol 13 iu ].aw recognized to be a juristic per- 
son capable of holding property and it must be 
held that a gift to an idol la a gift to a living 
person. A juristic parson is not necessarily a 
living person and the fact that for some pur- 
pose the law by a fiction invests oon-auimate 
bodies with the rights of persons would not 
make juristic persons living persona for all pur- 
poses. It is unnecessary to pursue this point 
further as the dooumeut is not a gift to an 
idol, but to Sri Kothandorama Moorthy, the 
Almighty, and by no stretch of imagination, 
legal or otherwise, can it be said that the Al- 
mighty is a living person within the meaning 
of the Ttansler of Property Act. 

There the disposition was in favour of 
the Almighty. Besides, it seems to us 
that the view taken by the Madras High 
Court was in oondiot with the view 
taken in this Goort in the Bull Benoh 
ease in 37 Cal 128 (6). We have, there- 
fore, no doubt, having given our anxious 
consideration to the matter that there 
was a gift of properties comprised in 
Ex. A in favour of the idols mentioned 
there and if so, the proper duty payable 
under Art. 33, Stamp Act, would be the 
same duty as on a conveyance for a con- 
sideration equal to the value of the pro- 
perty as set forth in such instrument. It 
seems to ua that the Sabordinate Judge 
is right when he holds that the dehoit 
duty is Bs. 651-12-0. 

It now remains to consider the penalty 
which is to be paid on this instrument. 
Under S. 61, Stamp Act, the Court has to 
make a declaration as to the amount of 
the doty payable as also the penalty. 
It has been strenuously contended before 
us by the learned advocate for the res- 
pendent that having regard to the provi. 
sions of S. 61 (2) the Court can only de- 
clare what the proper duty is. It has no 
right to determine the penalty. It be- 


— — — ^ vuiigiuor gQ© 

express provisions of the statute. S.61 (l) 
runs as follows : 

When any Court in the exorcise of its oivil or 
revenue jurisdiction or any Criminal Court in 

^2 or Ch. 36. Crimi- 
nal P. C., 1898, makes any order admitting any 
Inetrument in evidence ae duly stamped or aa 
not requiring a stamp, or upon payment of duty 
and a penalty under 8. 36. the Court to whloh 
appeals lie from, or references are made by 
Buoh first mentioned Court may, of its own 
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motion, ot on the application of the Collector, 
take each order Into consideration. 

Section 61 (2) is in these terms : 

If such Court after such consideration, is of 
opinion that such instrument should not have 
been admitted In evidence without the payment 
of duty and penalty under S. 35, or without the 
payment of a higher duty and penalty than 
those paid, it may record a declaration to that 
eSect, and determine the amount of duty with 
which such instrument Is chargeable, and may 
require any person in whose possession or power 
such instrument then is, to produce the same, 
and may impound the same when produced. 

Then there is the proviso to Cl. (4) to 
the following effect : Provided that (a) no 
such proseontion shall be institated where 
the amoant (including dnty and penalty) 
which, according to the determination of 
such Court, was payable in respect of the 
instrument under S. 35, is paid to the 
Collector, unless he thinks that the 
offence was committed with an intention 
of evading payment of the proper duty. 
The word ‘‘amount" is qualified by the 
bracketed words " including duty and 
penalty," that is to be determined by tbe 
Court which is dealing with tbe matter 
for tbe purpose of S. 61. It is argued that 
in Cl. (2) nothing is said with regard to 
the declaration about the higher duty 
and penalty. Cl. (2) has to be read along 
with tbe proviso to Cl. (4) which says in 
clear language that the determination by 
the Court must be of both the duty and 
tbe penalty. It is said that the question 
of penalty is a matter within the disore, 
tion of the Collector under S. 40. It is to 
be noticed that the Collector’s decision as 
to penalty is not final and is liable to be 
called in question or challenged by tbe 
Court of appeal or revision. So it is ne- 
cessary that this Court should declare not 
only what tbe duty is, but also tbe pen- 
alty and we think that the penalty 
having regard to the provisions of S. 35 (a) 
should be ten times the amount of proper 
duty or a portion thereof. S. 35 (a) runs as 
follows : 

. . . . in the case of an instioment iasoffi- 
clently stamped, of tbe amount required to 
make up such duty, together with a penalty of 
five rupees,ior, when ten times tbe amount of 
the proper duty or deficient portion thereof 
exceeds five rupees, of a sum equal to ten times 
such duty or portion. 

We have no option having regard to the 
proviso but to hold that the penalty is 
ten times Bs. 661-12-0, namely, Bnpees 
6,517-9-0. It must be distinctly under- 
stood that we are simply making this 
declaration as is required by 8. 61, Stamp 


Act, and the intimation of this deolara- 
tion should be sent to the Collector ot 
Nadia along with a copy of this judgment. 
It has been conceded before us that after 
having admitted the document in evi. 
dence, the Subordinate Judge was wrong 
in impounding the document and direct- 
ing the defendant to deposit Bs. 551-12-0 
as stamp duty and Bs. 5,517-8-0, as pen- 
alty by 28th July. It has been conceded 
by Dr. Mukherji, who appears for the 
Government that this was an irregular 
order and, as we have already stated, 
once having admitted the document, it 
was not open to the Subordinate Judge 
to make that order. It is however opeui 
to us now to say that this document is to 
be impounded and it must be sent to the 
Collector of Nadia for that purpose. 

We now proceed to consider tbe merits- 
of the appeal. For tbe appellant, as al- 
ready indicated, it has been argued that 
this deed. Ex. A, was never acted upon, 
and this document was, after all, an illu- 
sory document created with the object of 
depriving the adopted son of his just 
rights. Tbe appellant, however, is in a 
difficulty. It appears that tbe lady Ba- 
santa Kumari has been examined in tbia 
case, and in her examination, as appeara 
from tbe record (unfortunately this doou- 
ment has not been printed), she states 
clearly that debsheba was being oarriedi 
on in the manner mentioned in Ex. A, 
and that realisations and collections were 
being made and are applied for purposes 
of the Pnja. We do not see any reasoa 
why we should discredit her statement. 
She also stated that there are books 
which would corroborate her statement. 
It is argued for the appellant that these 
books have not been produced. Tbe 
answer to that is that the appellants didi 
not pursue their cross-examination with 
reference to these books after the lady 
stated that though she bad the books in 
her possession she was never asked to 
produce them before tbe Court. 

It has next been argued that as no- 
mutation was effected during the life- 
time of Kshetra recording the name of 
the deity as proprietor tbe document 
must be taken to be unreal. The answer 
to that contention is that Kshetra did 
not live very long after the execution of 
this document. A number of supervises 
were appointed to check the work of the 
shebaits and the whole object was that 
these properties should be given to the 
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idol and collections made for debsheba and 
other purposes. The mere fact that there 
has been no mntation does not show the 
unreality of the transaction. It is not 
said that either of the executants was 
involved in debt. It seems to be an abso< 
lute dedication of the strictest kind in 
favour of the idols, and more cogent evi- 
dence should have been forthcoming if the 
appellant wanted to establish that this 
was an illusory document and the income 
of the property was not being strictly 
applied to debsheba purposes. On the 
statement of defendant 1 the Subordinate 
Judge was right in coming to the conclu- 
sion that the deed was being acted upon. 
It is important to notice in this connexion 
that the real ground on which this deed 
was attacked was undue influenoe and 
coercion, of which there is no vestige of 
evidence. This ground must therefore fail. 

The next ground taken is that in any 
event the Court should have granted a 
decree for maintenance to the plaintiff, 
namely, the adopted son, and that it was 
not open to Kshetra or his wife to deprive 
the plaintiff of the maintenance which he 
was entitled to under the Hindu Law. It 
has been contended that under the Hindu 
law, an adult son is not entitled to main- 
tenance, and our attention has been 
drawn to a passage referred to in the 
well-known treatise on Hindu law by 
the distinguished Hindu lawyer, Mr. Gopal 
Chandra Sarkar Sastri which baa been 


revised by bis son Mr. Rishindra Natl 
Sarkar, an advocate of this Court. Al 
p. 681, the learned author says this : 

In the Bengal acbool, however, a doubt znai 
be raised as to the right of an adult son anc 
consequently of his wife or widow and daughter 
But It should bo remembered that the Hindi 
law makes provisions for the maintenance oi 
even an illegitimate son. 

The right of maintenance nnder tb( 
Hindu law is founded on certain texts one 
of which 18 that of Mann: 

^ §ir: i 

which translated means ‘ 

Ja V mother 

: J**® and an infant 

child, must be maintained even by doins a 
hundred misdeeds. ^ « 

Manu cited in the Mitakshara while 
dealing with gifts. The qualifying words 
in regsia to the issues of a man are "in! 
fant In view of this text of 

Manu It IS difficult to say that an adult 
son 18 entitled to any maintenance. As a 
matter of fact so far back as 1869, the 


eminent Judge, the late Dwarka Nath 
Mitter, J., laid down the following pro- 
position : 

We find no authority either in the Hindu 
law or in the Jain Sbastras to support the posi* 
tiOD that a father is obliged to support a grown 
up son. It is alleged that the plaintifi was 
labouring under illness, and be is, therefore, eu- 
titled in justice and in equity to recoivo main* 
tenauce from bis father, notwithstanding that 
he has arrived at majority. But illness was 
never made tho ground of the plaidtiil's ao* 
tion, and even if it had been, we do not see any 
reason why a temporary disorder of the stom- 
ach should render it obligatory on the de- 
fendant to support the pUiutiil, when no such 
obligation exists in law : See 13 W B 491 (6). 

That also seems to be the trend of the 
view taken in the other schools of Hindu 
law. So this ground regarding the right 
of the plaintiff to maintenanoe must fail. 
It is next contended that the lower Court 
should have determined in this suit the 


right of the plaintiff to the sbebaitsbip as 
prayed for in relief Gha (p. 8, part 1, of 
the paper book) of the plaint. Before us 
the argument has taken this shape. It 
is said that in the recent Full Bench 
decision of this Court in 60 Cal 452 (9), 
this Coart has held that even with re- 
gard to sbebaitsbip, the course of suooes. 
sion mast not be one opposed to Hindu 
law ; and the principle in 9 Beng L R 877 
(10), which applies to secular property 
must also apply to the shebait; and it is 
said that the line of devolution after 
defendant 1 and Jatindra Nath Chakra- 
varti, who has also been appointed she- 
bait, 18 contrary to Hindu law. There, 
fore, the adopted son as heir would come 
m as shebait after them. With regard 
to this prayer it seems to us that the 
prayer is altogether premature. Causa 
of aotion has not arisen, for both Basanta 
Kumari and Jatindra Nath Chakravarty 
who are the legally appointed ehebaitsare 
still alive. The question might arise at a 
future time after the death of these two 

. , . he open to the 

plaintiff, if so advised, to agitate the 
question with regard to his rights about 

that the plaintiff is entitled to a deolara. 
tion that he is the val idly adopted son of 

8. Ohand Pepara v. Hoolaa 

Pep..., (1S69) 1, W B 494 

»879), 9 B„g L E I?? =18 W B 359 “a 

B=p Y,1 47=9 Buth4, 699= 3 S of 


564 Calcutta Bengal Provl. Er. Co. v 

Kshetra and is his solo hoir according to 
law; and the rest of the claim is dismissed, 
except with regard to the prayer for 
shebaitahip which question is not deter- 
mined in the present case and which is 
left open for future litigation if the plain- 
tiff chooses to bring one when the occa- 
sion arises. The Subordinate Judge’s 
decree is varied in this way. The appeal 
is allowed partially. There will be no 
order as to costs. 

Patterson, J.— I agree. 

v.B./r.k. Appeal allowed. 

A. I. R. 1936 Calcutta 564 
R. C. Mitter, J. 

Bengal Provincial By. Co., Ltd. — De- 
fendant 1 — Appellant. 

V. 

Bajani Kanta De and offers— Respon- 
dents. 

Appeal No. 1978 of 1933, Decided on 
16th July 1935, from appellate decree of 
Addl. Sub.Judge, Burdwan, D/. 29th June 
1933. 

(a) Tort — Liability — Adjacent lands — 
Owner of land lawfully using bis land—No 
negligence on his part — Neighbour is not en* 
titled to relief if such act results in damage 
to him. 

Ad owner Is entitled to use his land in any 
way be pleases if be does not aot in a negligent 
manner. 11 there is no negligence on bis part, 
when a lawful aot is done on bis own property 
causing damage to bis neighbour, the law would 
give the neighbour no relief. 

[P 564 C 2. P 665 0 1] 

(b) Tort— Liability — Lateral support — Ad- 
jacent land — Right of support from neigh- 
bour's land is available only in respect of 
land in unburdened and natural state — 
Building constructed on land— Owner has no 
right of support to building unless it has 
been acquired as easement. 

The natural right of support from neighbour’s 
land is available only in respect of land in un- 
burdened and natural state. An owner has got 
no right for the support of bis building or of 
bis laud burdened with the additional weight 
of bis building unless such a right has been 
acquired as an easement. If there is no ease- 
ment to have the lateral support of bis build- 
ing on his neighbour's land, the neighbour is 
within his rights to make excavations on bis 
own land and provided that he does not act 
negligently be is not liable at all for damages 
caused to the building of bis neighbour : Wyatt 
7. Harrison, 39 E R 320, Bel. on. [P 665 0 1] 

Sitaram Banerjee — for Appellant. 

Prokash Chandra Bhose — for Bespon- 
dents. 

Judgment. — This appeal is on behalf of 
the Bengal Provincial Railway Company 
Limited, defendant 1, against the jadg- 
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ment and decree of the Additional Sub- 
ordinate Judge of Burdwan dated 29th 
June 1933 in a suit brought by the plain, 
tiffs for damages and for permanent in- 
junction restraining the defendant com- 
pany from digging borrow pits or deepen- 
ing them. The plaintiffs have got a de- 
cree for damages amounting to Rs. 10 and 
their prayer for injunction has also been 
granted ; hence this appeal by the com. 
pany. The facts are these : the defen. 
dant company have burrow pits on their 
own land. The pit in question has been 
in existence from a very long time. The 
plaintiffs had their hut near the burrow 
pit on their land, but in the year 1927 or 
1928 they replaced their hut by a mason, 
ry building. The building was raised close 
to the pit. In February 1930, the men 
of the defendant company deepened the 
pit, but at the time of the digging opera- 
tions, admittedly no damage was caused 
to the plaintiffs’ building. It is only after 
the rains had set in, in July 1930, that 
cracks appeared on the building. They 
claimed damages from the railway com- 
pany on account of damage done to the 
building ; and as they apprehend that 
further excavations would cause further 
damage to the building they have asked 
for permanent injunction restraining the 
defendant company from deepening the 
burrow pit or digging further burrow pits 
near about the plaintiffs’ land in such a 
way as would endanger the stability of 
their building. 

In the plaint the ground on which the 
claim was based was negligence, but there 
is no finding by either of the Courts be- 
low that the digging was in a negligent 
manner. The fact that there was nonegli. 
gence is also supported by the fact that 
no cracks appeared on the bnilding short- 
ly or immediately after the excavation. 
They appeared after the rains had set 
in and the soil being of a sandy nature 
had been washed away to some extent. 
The case of negligence being out of the 
way, I do not see how the decrees made' 
by the Courts below can be supported. 
Apart from oases coming within the prin- 
ciple in 3 H L 330 (1) an owner is enti- 
tled to use his land in any way he pleases 
if he does not aot in a negligent manner. 
If there is no negligence on his part, 
when a lawful aot of hie done on his own 
property causes damage to his neighbour, 

1. RylandB v. Pletoher, (1869) 3 H L 380=37 
L J Ex 161=19 L T 220. 
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the law would give the neighbour no re- 
lief. The act of negligence therefore being 
out of the way, the plaintiffs' claim can 
only be supported if they had the right of 
lateral support from the defendants' land. 
There is a natural right of support from 
his neighbour's land, but that right is 
only in respect of land in unbnrdened 
and natural state. An owner has got no 
right for the support of his bnilding or of 
his land burdened with the additional 
weight of bis building unless such a right 
Ibas been ao(]uired as an easement. If 
there is no easement, to have lateral sup- 
port of his building, on his neighbour's 
land, the neighbour is within his rights 
to make excavations on his own land, and 
provided that be does not act negligently, 
be is not liable at all for damages caused 
to the building of bis neighbour. This 
proposition is well settled on the autho- 
rities. In 3 B & Ad 671, same as 39 E B 
320 (2), Lord Tenterden, C. J. states the 
law in these terms : 

Tbo question reduces itself to this whether, 
If a person builds to the utmost extremity of 
his own lend, and the owner of the adjoining 
land digs the ground there, so as to remoTe 
some part of the soil which formed the support 
of the building so erected, an action lies for the 
injury thereby occasioned. Whatever the law 
might be, if the damage complained of, were in 
respect of an aDcient messuage possessed by 
the plaintiff at the extremity of bis owu land, 
which clrcamstanco of antiquity might imply 
the consent of the adjoining proprietor, at a 
former time, to the erection of a building In 
that situation, it Is enough to say In this case 
that the building is not alleged to be ancient, 
but may, as far as appears from the declaration 
have been recently erected : and if so, then, 
according to the authorities, the plaintiff Is not 
entitled to recover. It may be trne that if my 
w another, and I have not by 

buUdiog increased tbe weight upon my soil, 
and my neighbonr digs In his land so as to oc- 
oasion mine to lall io, he may bo liable to an 
action. But if I bave laid an additional weight 
upon my land, it does not lollow that he is to be 
^prlved of the right of digging hU own ground 
because mine will then become incapable of 

Wn« ““.‘a® ^**8^*^ I ‘‘“’e 

Ak 2.^°“ consistent with 2 Ball. 

Ab. Trespass ( 1 ), pi. i. The judgment will 
therefore be for the defendant. 

In Clerk and Lindsell on Torta, Bdn. 8, 
p. 349, it IB said as follows : 

Again, the right of support, apart from any 

® “.Breater degree thereof, le 
limited to support aSorded to land In Us natu- 
ral state, that Is to say, to land on the one 
hand unburdened with the weight of bulldinas 
reservoirs of water or other artificial erections 
whloh would tend to Inorease th e natural down- 
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ward or lateral thrust. But if, In an action 
against the adjoining owner for removing the 
support aflorded to the soil under the plamtiH s 
bouse and thereby causing the plaintiff’s house 
to fall, it be proved that tbe land on which the 
bouse stood would have subsided appreciably 
even if it had been unburdened with the weight 
of the house, the plaintiff is entitled to recover 
in respect of the damage to tbe boose, although 
it may be modern and no tight of support for 
it has been acquired. An owner of a modern 
bouse which de facto enjoys tbe support of the 
adjoining soil, though not entitled as against 
the adjoining owner not to have that support 
withdrawn, is so entitled as against a wrong* 
doer. 

The plaiotiffs' oasa is that the baildiag 
is Quite a recent one erected in 1927 or 
1928. On tbe principles mentioned above, 
I am clearly of opinion that tbe plaintiffs 
have DO right to claim support from tbe 
defendants' land, of his land burdened by 
their building, and inasmuch as there is 
no evidence to ebow that their land ^vould 
have subsided if in a natural state and 
unburdened with their building by rea- 
sons of tbe excavations made by the de- 
fendant, I do not see on what principle 
the plaintiffs are entitled to get damages 
from tbe defendant company for a lawful 
act done on their own land, an act which 
as owner they are entitled under tbe law 
to do. If tbe defendant company bad been 
guilty of negligence in doing tbe partiou- 
lar act, the plaintiffs' case would have 
stood on a different footing. I bold, ac- 
cordingly, that the Courts below have 
gone wrong in passing a decree in favour 
of the plaintiffs. On tbe principles no- 
tioed above, tbe plaintiffs' suit ought to 
be dismissed. Tbe result is that this ap. 
peal is allowed, tbe decrees of tbe lower 
Courts are set aside, and tbe plaintiffs’ 
suit dismissed with costs throughout. 
Tbe oross-objeotioD of the plaintiffs is dis- 
missed but without costs. 

R.m./r.k. Appeal allowed. 
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Nasim An AND Henderson, JJ. 

Pulin Chandra Daw and others — Plain- 
tiffs — Appellants. 

V. 

Abu BaJekar Naskar — Defendant — Res. 
pondent. 

Appeal No. 1247 of 1933. Decided on 
13th January 1936, from appellate decree 
of Sub-Judge, 2nd Court, Hooghly. D/. 
23rd February 1933. 

(a) Bengal Tenancy Acf(188S). S. 178(3)(a) 
— Landlord and tenant— Kabuliyat provid* 
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ing for ejectment cannot prevent tenant from 
ecquiring occupancy rights. 

The right of the landlord to eject the tenant 
from his homestead arising out of the kabal- 
yat cannot prevent the tenant from acquiring 
occupancy right in the homestead in accor* 
dance with the provisions of the Bengal Te* 
nancy Act. [P 566 0 2l 

(b) Bengal Tenancy Act (1885), S. 182— 
Homestead and agricultural holding — Home* 
stead not forming part of agricultural hold- 
ing*-Rigbts in homestead are governed by 
Bengal Tenancy Act and not by Transfer of 
Properly Act— Where provisions of S. 182 
are fulfilled tenant cannot be ejected. 

If a raiyat's homestead is a part of bis agri* 
cultural holding there is only one tenancy and 
bis rights in the homestead are the same as his 
rights in the holding itself. Where however 
the homestead is not a part of his agricultural 
holding the incidents of bis tenancy or the 
homestead are regulated by Bengal Tenancy Act 
and not by the Transfer of Property Act in the 
absence of any local cnstom or usage. The re* 
quirements of S. 182 are firstly that the tenant 
of the homestead is a raiyat and secondly that 
be holds the homestead otherwise than as a 
part of his bolding. Where both the elements 
are present a tenant cannot be ejected. 

tP 566 0 2] 

Basak and Phanibhusan Chakravarli 
for Appellants. 

Gopendra Nath Das and Sambliunatk 
Banerjee — for Respondent. 

Na&im All, J. — This appeal arises oat 
of a suit for ejectment. Plaintiff's case is 
that the defendant held the disputed land 
as a tenant under them on the basis of a 
registered kabuliyat executed by him in 
favour of their predecessor on 27th July 
1915, that a notice to quit ^vas served on 
him in accordance with the term of the 
kabulyat calling upon him to vacate the 
land on the 1st of Baisakb 1336i 6. S. 
but he has failed to comply with the 
notice. The defence of the defendant is 
that be is a settled raiyat of the village in 
which the disputed land lies and that he 
has acquired an occupancy right in the 
disputed land under the provision of Sec. 
tion 182, Bengal Tenancy Act, as it is his 
homestead. The Courts below have held 
that the defendant has acquired occu> 
panoy right in the disputed land. They 
have accordingly dismissed the suit. 
Hence the second appeal by the plaintiffs. 

Now it appears that the defendant took 
settlement of the disputed homestead 
from the plaintiff’s predecessor for resi- 
dential purposes by a kabuliyat in 1915. 
By this kabuliyat a tenancy at will liable 
to be determined by a notice to quit was ^ 
created. It appears that the defendant 
was a cultivator at the time of the kabu- 
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liyat. It is not clear, however, whether 
he was a raiyat at that time. It has been 
found by the lower appellate Court that 
he acquired a raiyati in 1326 B. 8. and 
became occupancy raiyat in respect of 
some agricultural lands of the village be- 
fore the service of notice. Dr. Basak 
appearing on behalf of the plaintiffs con. 
tends that subsequent acquisition of the 
status of an occupancy raiyat by the te. 
nant cannot take away the contractual 
right of the landlord to eject the tenant. 
Now, by sub-s. (3) (a) of S. 178, Bengal 
Tenancy Act, nothing in any contract 
made between a landlord and a tenant 
after the passing of the Act shall prevent 
a raiyat from acquiring, in accordance 
with this Act, an occupancy right in land. 
The right of the plaintiffs to eject the 
defendant from his homestead arising out 
of the kabuliyat of 1915 cannot therefore 
prevent the defendant from acquiring 
occupancy right in the homestead if be is 
entitled to acquire occupancy right in it 
in accordance with the provisions of the 
Bengal Tenancy Act of 1885. S. 182 of 
the Act is in these terms; 

When a raiyat holds his homestead 
otherwise than as part of his bolding as a 
raiyat the incidents of the tenancy of his 
homestead shall be regulated by local 
custom or usage and subject to local cus- 
tom or usage by the provisions of this 
Act applicable to land held by a raiyat. 

If a raiyat’s homestead is a part of his 
agricultural bolding there is no difficulty 
as there is only one tenancy and hie 
rights in the homestead are the same as 
his rights in the holding itself. “Where 
however, as in the present case, the home- 
stead is not a part of bis agricultural 
bolding the incidents of his tenancy or the 
homestead are regulated by the provisions 
of the Bengal Tenancy Act and not by 
the provisions of the Transfer of Property 
Act in the absence of any local custom or 
usage. The requirements of S. 182, 
Bengal Tenancy Act, are: (l) that the te- 
nant of the homestead is a raiyat; (2) 
that he holds the homestead otherwise 
than as a part of bis bolding. 

Both the elements are present in this 
case. Dr. Basak however contends that 
in order to determine the incidents of the 
defendant’s tenancy of the homestead the 
Court has to look to the contract which 
created that tenancy and it is not per- 
missible to take into consideration any 
subsequent events which the landlords 
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did not contemplate at the time when the 
tenancy was created and over which they 
had no control. It is difficult to accept 
this contention in view of the general 
terms of the provisions of S. 182. The 
word "holds” in the section seems to point 
to the time when the dispute about the 
•incidents of the tenancy of the homestead 

arises. , . . 

The rights derived from a ooDtcaot have been 
abrogated with regard to the homestead land 
of a raiyat without any exception as to pre- 
existing contracts under the provisione of the 
Bengal Tenancy Act: See 44 0 L J 802 (1). 

As a protection to cultivating tenants 
the section is enacted, so that be may 
<Dot be turned out of his homestead. 1 
am not therefore prepared to hold that 
the decision of the Courts below is 
wrong. The appeal is accordingly dis- 
<nissed with costs. 

Henderson, <1. — 1 agree. 

D.s./r.e. Appeal dismissed. 

1. Sukb Lat v. Prosanna Kumar, 1926 Oalll99 
=96 I C 541=44 0 L J 802. 
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Edgley, j. 

Manviatha Kumar Saha — Defendant 
— Appellant^^^ 

V. 

Exchange Loan Go., Lid. — Plaintiff — 
Bespondent.*^ 

Appeal No. 87 of 1935, Decided on 5tb 
June 1936, from appellate decree of Sab- 
Judge, 3rd Court, Dac^ETD/- 19th June 
1934. ' — 

^ Contract — Minor — Fraudulont repre- 
•entation of full age— Person induced to con- 
4raet with minor— Minor can avoid contract 
—Setting up of defence of minority is al- 
lowed— No estoppel under S. 115, Evidence 
Act-Minor not allowed to retain benefit of 
contract— Relief for restitution arises under 
equity— Interest on loan advanced to minor 
cannot be claimed-Relief for interest is re- 
lief ex contractu and is void. 

Where an Infant has Induced a person to 
oontract wUh him by means of a false repre- 
sentation that he was of full age. he fe not 
estopped from pleading hie Infancy In avoidance 
o! the contract; and. though 8. 116, Evidence 
Act, is general in ita terms, it must be read 
■abject to the ptovialona of Contract Aot 
declaring a transaction entered into by a minor 
to be void. But the minor defendant ahonld 
oot be allowed to retain the benefit which he 
has received as a resnlt of his frandnlent mU- 
tepresentatlon and that on equitable principles 
in a enit P'op«ly framed he might be called up- 
on to refund the consideration money which 

rtf bowevet clear 
JUMllty in this respect arises not ex 
contractu but on equitable considerations and 
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the plaintiff cannot therefore in any event 
clftim interest on the loan, because the liabUity 
to pay interest arises on one ol the stlpulatlODS 
of the contract: 1920 La/i 609 {F B), Foli.; 9 
/ C 110, VUting.l Leslie v. Sh rill- (1914) 9 K & 
601 and 1916 P C 242, Not /oli \ 25 Cal 371; 26 
CoT 381 and 30 Cal 539 (P C), Expl. 

tP569 C 1. P 670 0 2] 

S. C. Basak and Nabddwip ChcindTa 
Saha — for Appellant. 

Bama Pra$a7i7ia Sen Gupta — for Res- 


Judgment. — Id the suit out o{ which 
this appeal arises the plaintiff Company 
sued the defendants on a promissory note 
alleged to have been executed by defen- 
dant 1 who alone contested the suit. It 
was said that defendant 1 bad borrowed 
the sum of Bs. 300 from the plaintiff com- 
pany and had agreed to pay interest at 
the rate of 3 per cent, per mensem. The 
total amount claimed was Bs. 624. The 
execution of the promissory note was ad- 
mitted, but the main defence was to the 
effect that, at the time of the execution 
of this document, defendant 1 was a 
minor. The suit was decreed by both 
Courts. The findings of the lower appel- 
late Court are to the effect that the ap- 
pellant was a minor at the time when he 
executed the promissory note, that he 
knew that the period of his minority bad 
been extended, that the plaintiff com- 
pany did cot know that defendant 1 was 
a minor and that this defendant obtained 
the loan from the plaintiff company by 
falsely and fraudulently representing that 
he was not a minor. Defendant 1 has 
now appealed to this Court and the main 
contention urged on his behalf is that he 
was incompetent under the law to con- 
tract at the time when he executed the 
promissory note and that even if it be 
admitted that be obtained the loan upon 
a fraudulent misrepresentation of facts, 
he is nevertheless under no liability to 
the plaintiff company in respect of this 
transaction. The first point which arises 
for consideration in connexion with this 
appeal is whether, under S. 115, Evi- 
denoe Aot, the minor is estopped, by rea. 
son of his representation to the effect 


that he was a maior, from pleading his 
minority in order to avoid the contract. 

The question of the applicability of 
S. 115, Evidence Aot, in the case of 
minors was considered in 26 Cal 381 (l). 
In that case Maolean. C. J. held that this 


IJhatmo Die Ghose, (1899) 
26 Oal 381=3 OWN 468, ‘ 
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Bcction bad no application to the case 
of a minor on the ground that the term 
person” in S. 115 meant a person who is 
of full age and competent to enter into 
a contract and that, as a minor cannot be 
estopped by a deed or by the recitals in a 
deed, it would be incongruous to hold that 
he could be estopped by a parole declara- 
tion. In agreeing with the Chief Justice, 
Ameer Ali, J. stated : 

It follows tboreforo that when the present 
law declares that an infant shall not be liable 
upon a contract, or in respect of a fraad in con* 
nection with a contract, he cannot be made 
liable upon the same contract by means of an 
estoppel under S. 115, I therefore agree that 
there is no estoppel whatsoeyer in this case 
founded upon any representatiou or alleged re* 
presentation on the part of the plaintifl. 

Brohmo DutVs case (l) oame before the 
Judicial Cotnmifetee of the Privy Couuoil 
on appeal in 1903 : 30 I A 114 (2). In 
deciding that appeal their Lordships of 
the Judicial Committee held that a per. 
son who by reason of infanoy is incom- 
petent to contract cannot make a contract 
within the meaning of the Contract Act, 
and where he purports to do so, his aU 
leged contract is void. The question of 
estoppel under S. 115, Evidence Act, was 
raised before the Judicial Committee, but 
Sir Ford North in his judgment left the 
question open as is indicated in the foU 
lowing passage : 

The Courts below seem to have decided that 
this section does not apply to infants; but 
their Lordships do not think it necessary to 
deal with that question now. They consider 
it clear that the section does not apply to a 
case like the present, where the statement re* 
lied upon is made to a person who knows the 
real facta and is not misled by the untrue 
Btatement. There can be no estoppel where the 
truth of the matter is known to both parties. 

The learned advocate for the respon. 
dent company places some reliance upon 
the decision of Caspersz and Chatter, 
jea, JJ. in 15 C W N 239 (3). In that 
case the decision of the appeal apparently 
turned upon the question whether Bijoy 
Gobinda Saba Choudhury, oue of the 
plaintiffs' vendors, was a minor at the 
time when he conveyed oertaiu property 
to the plaintiffs. With regard to this 
point the learned Judges remarked that 
the conduct of Bijoy in connexion with 
this transaction might amount to misre. 

2. Mobori Bibl v. Dharmodas Ghose (1908) 30 
Cal 589s=30 I A 111^^8 Bar 374 (P C). 

8. Surendra Nath Roy v. Krishna Sakhi Dassi, 
(1911) 9 10 110—18 0 L J 228=18 OWN 
289. 


presentation and legal fraud on his part. 
They go on to say: 

If there was misrepresentation by Bijoy ope* 
rating to deceive, and if the plaintiffs were de* 
cei?ed by it, we think that Bijoy would be 
bound by the transaction. There should be 
clear finding on the point. 

It appears from the judgment in Sur- 
endra Nath Boy'$ ease (3) that the 
learned Judges relied mainly in support 
of their decision npou some observations 
of the Court of appeal in 25 Cal 371 (4). 
It appears however from the report in 25 
Cal 371 (4) that no question relating to 
the applicability of S. 115, Evidence Act, 
arose for decision in that case. Jenkins, J. 
who tried the case in the Court of first 
instance held that a certain money-lender 
named Luckbi Narayanbad beendeceived 
into making a loan by the defendant's 
fraudulent misrepresentation. He refused 
to make a personal decree against the de- 
fendant for the repayment of the money 
advanced, but gave the plaintiff an otdi. 
nary mortgage decree and be held that 
the plaintiff’s right to succeed notwith- 
standing the defendant's infanoy, arose 
from the applicability of a principle of 
equity which treats fraud as a bar to the 
plea of disability. Jenkins, J's line of 
reasoning was approved by the Court of 
appeal consisting of Maclean, C. J. and 
Maophersou and Trevelyan, JJ. and in 
upholding Jenkins, J’s. judgment Maclean, 
C. J. made the following observations: 

There is not, so far as 1 can discover, aoy 
dislinctioa between the law in India and the 
law in England upon this subject. In my judg* 
mont, there is a current of cases decided in the 
Courts of Equity iu England, dating back for 
150 years or more, which show that, in equity. 
an infant cannot take advantage of bis own 
fraud. I think it is established that in cases 
of fraud by an infant the protection which the 
law throws around him is taken away; in other 
words, that the defence of infancy cannot be 
successfully pleaded in defence of a fraud per* 
petrated by the infant. 

His Lordship then went on to say: 

1 think the cases establish that, in a CMe 
like the present, the defendant, though at the 
time when he entered into the contract ho was 
an infant, is not entitled to take advantage re- 
sulting from his own fraud. 

It must be remembered that the ewe 
in 15 C W N 239 (3j was clearly disbin- 
gutsbable on the facts, from the case out 
of which the present appeal arises and, 
having regard to the line of reasoning 
which seems to have been adopted by the 
learne d Judges in that case, it can hardly 

4. Saral Ohand Witter v. Mohun Bibi, (1898) 25 
Oal 371=2 OWN 201, 
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be taken to go farther than to reiterate 
the general principle laid down in 
Chand Milter's case (4) to the effect that 
an infant is not entitled on equitable 
principle to take any advantage from bis 
own fraud. In 1928 the leading cases de- 
cided by the Courts in India were re- 
viewed by a Full Bench of the Lahore 
High Court in 9 Lah 701 (5). One of the 
questions referred to the Full Bench in 
that case was whether a minor, who, by 
falsely representing himself to be a major, 
bad ioducod a pereoD to 6iit0r into a con- 
tract was estopped from pleading his 
minority to avoid the contract. After an 
eibaustive review of the leading cases on 
this point, including the decisions of this 
Court, the learned Chief Jnstioeobserved: 


It will be seen from tbe foregoing discussion 
that not only the English law, but also the 
balance of the judicial authority lo India, is 
decidedly in favour of the rule that, where an 
infant has induced a person to contract with 
him by means of a false representation that be 
was of full age, he is not estopped from plead* 
Ing his infancy in avoidance of the contract; 
and though S, 115, Evidence Act, is general in 
its terms, I consider for the reasons which I have 
already given that it must be read subject to 
the provisions of the Contraot Act, declaring a 
transaction entered into by a minor to be void. 
My answer to the first question referred to us 
is, therefore, In the negative. 

This decision of the Lahore High Court 
was cited with approval by Buckland, J. 
in 58 Cal 224 (6). I am entirely in agree« 
ment with the views expressed on this 
point by the learned Chief Justice of the 
Lahore High Court and it follows that, in 


my opinion, the minor defendant is not 
estopped by S. 115, Evidence Act, from 
pleading his minority to avoid the con- 
tract in respect of which be was sued. 
The further question arises, however, for 
consideration as to whether the minor 
defendant is entitled to retain any benefit 
which he has received under the contract 
or, in other words, whether he should 
not be compelled to refund the considera- 
tion money obtained by him through his 
fraudulent misrepresentation. Clearly hia 
liability, if any, would not be ex.contractu, 
but could only arise with reference to 
principles of equity. On behalf of the 
appellant some reliance was placed upon 
the decision of this Court in 24 Cal 266 (7), 

6. Ehao Qul v. Lakha Singh, X928 Lah 609s 

111 1 C 176^80 P L R 60^9 Lah 701 (F Bl 

Krishna Dutta 

1931 Cal 898=132 I 0 84=68 Oal 224 
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in which it was held that in a case where 
an infant bad obtained a loan upon a false 
representation that he was of age, no suit 
to recover the money could be maintained 
against him. The correctness of that deci- 
sion was, however, doubted by the Court 
of Appeal in 26 Cal 371 (4) in which the 
principle was definitely adopted that an 
infant is not entitled to take any advan- 
tage resulting from his own fraud. The 
question as to a minor’s liability in res- 
pect of compensation was raised in 26 
Cal 381 (1), but it was found in that parti- 
cular case that the defendant had not 
been actually misled. In this connection 

Maclean, G. J. stated : 

Then, we are asked to exercise the discre* 
tlonary powers vested in us uodor Ss. 28 and 11, 
Specific Relief Act. That is a matter for the 
didcretion of the Court; the learned Judge in 
the Court below has exercised bis discretion 
adversely to the appellaut. and I see do reason 
which would justify us in differing from that 
conclusion. On the contrary I do not think 
that In a case of this class where a man. who 
has been told that the person with whom bo is 
dealing is a minor, still chooses to lend him 
money, **Justice requires'* that it should be 
returned to him. 

When this case was considered on ap- 
peal by the Judicial Committee of the 
Privy Council, the question as to the liabi- 
lity of the minor to return the money 
advanced to him was further considered 
and on this point Sir Ford North’s obser- 
vations were as follows : 

Another euactment relied upon as a reason 
why the mortgage money should be returned is 
S. 41, Specific Belief Act (1 of 1877), which la as 
follows: **8. 41. On adjudging the canoollatlon 
of an instrument the Court may require the 
party to whom such relief is granted to make 
any compensation to the other which justice 
may requite.*' 8. 88 provides in similar terms for 
a case of tescissiou of a contract. These sections, 
no doubt, do give a discretion to the Court; but 
the Court of first instauce, and subsequently 
the appellate Court in the exercise of suoh dis* 
cretion, came to the conclusion that, under 
the circumstances of this case, justice did not 
require them to order the return by the respon- 
dent of money advanced to him with full know- 
ledge of his infancy, and their Lordshipe see 
no reason for interfering with the discretion so 
exercised. 

It would appear, therefore, that the 
Judicial Committee have in effect recog- 
nised the principle that the Courts in 
India have an equitable dUcretion to direct 
the rotund of money which an infant may 
have obtained by his own fraud provided 
the lender is actually deceived by the 
fraud perpetrated by the minor. It may 
of course be argued that jurisdiction to 
order restitution only exists in cases in 
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which the minor invokes the order of the 
Court as a plaintiff, but as Sir Shadi 
Lai, C. J., has pointed oat in 9 Lah 701 
(5), cited above : 

It is difficult to understand why the granting 
oi an ec^uitable remedy should depend upon a 
mere accident; namely whether it is the minor 
or his adversary who has taken the initiative in 
bringing the transaction before the Conrt. The 
material circumstances in both cases are exactly 
the same. A contract has been entered into 
with an infant and as it 13 an invalid transac* 
tioQ it must be cancelled. 

His LordsMp goes on to say : 

All that can reasonably be said is that the 
Court, in deciding whether relief against fraud 
practised by an infant should or should not be 
granted, will consider along with other circum^ 
stances of the case the fact that the infant is a 
defendant and not a plaintiff. But there is no 
warrant either in principle or in equity for the 
general rule that the relief shall never be 
granted where the infant happens to be a defen* 
dant. 

It is of course true that the Judicial 
Committee of the Privy Council decided 
30 I A 114 (2) before the decision of the 
Court of appeal in England in (1914) 3 
K B 607 (8). Id that case the Court of 
appeal adopted the view that to direct an 
infant who had obtained a loan on a false 
representation as to bis age to refund the 
amount of the advances would be an 
indirect way of enforcing a void contract. 
This however is nob the view which 
appears to have been generally adopted 
by the Courts in India and as pointed out 
by Sir Shadi Lai, C. J. in 9 Lah 701 (5) 
cited above : 

It most be remembered that, while iu ladia 
all coatracts made by an lufant are void, there 
le DO such general rule m Eogland. For 
instance, a contract for necessaries is not affect- 
ed by the Infants' Belief Act, 1674, and can be 
validly entered into by an infant. There should 
therefore be greater scope in India than In 
England for the application of the eqnitable 
doctrine of restitution. 

It is however argued by the learned 
advocate for tbe appellant that the deci- 
sion of tbe English Court of appeal in 
(1914) 3KB 607 (8) should be adopted as 
the law of India having regard to certain 
observations made by tbe Judicial Com- 
mittee of the Privy Council in 21 C W N 
257 (9). Tbe appeal in question was from 
the Supreme Court of the Straits Settle- 
ment and the observation upon which 
reliance is placed is as follows : 

8. R. Leslie v. Bhelll, (1914) 8KB 607-83 

L J K B 1148=111 L T 106=30 T L B 460 

=69 8 J 453. ^ , 

9 Mahomed Syedol Ariffin v. Yeoh Ooi Qark, 

1916 P C 242=39 I 0 401=43 I A 256= 

21 0 W N 267 (PC). 


A case of fraud by the appellaut on the sub* 
ject of his age was set up, but It caanot be 
doubted that the pciuciple recently given effect 
to in (1914) 3KB 607 (8), would apply, and 
such a case would fall. 

It appears however from tbe report 
that in 21 C W N 257 (9) the sole ques. 
tioD for consideration in the appeal was 
whether or not a certain statement 
should be treated as admissible in evi- 
dence. This being the case, as pointed 
out by Sir Shadi Lai, C. J. in 9 Lah 701 
(5) the observations of the Privy Council 
21 C W N 257 (9), must be regarded as 
obiter dicta and though entitled to great 
respect, are not absolutely binding on the 
Courts in India. Further, these observe, 
tions certainly cannot be taken to over- 
ride what appears to have been an ex. 
press recognition by the Judicial Com. 
mittee in 30 I A 114 (2) of the principle 
that in appropriate oases the Courts in 
this country are empowered to order 
restitution by minors on equitable 
grounds. In my opinion therefore tbe 
minor defendant aboold not be allowed 
to retain thebenebt which he has receiv- 
ed as a result of his fraudulent misre- 
presentation and I consider that on 
equitable principles in a suit properly 
framed he might be called upon to refund 
the oonsideratioD money which has been 
received by him. It is however clear as 
stated above that his liability in this 
respect arises not ex contractu but on 
equitable considerations and the plain- 
tiff could not therefore in any event 
claim interest on the loan, because the 
liability to pay interest would arise on 
one of the stipulations of tbe contract. 

It appears however from the pleadings 
in tbe case out of which this appeal 
ariees that tbe plaintiff has based bis 
claim on the contract and that he has not 
pat forward an alternative claim for res- 
titution of the consideration money. 0. 7, 
R. 7, Civil P. C., requires that every 
plaint shall state specifically the relief 
which the plaintiff claims either simply 
or in the alternative. The circumstances 
of the case out of which this appeal arises 
indicate that tbe defect in the plaint 
such as it is, arose from a bona fide mis- 
understanding of tbe law in this subject 
and, this being the case, I think the 
plaintiff should now be allowed to amend 
his plaint, if so advised. It is urged that 
an amendment of the plaint by allowing 
the plaintiff to set up alternative case for 
restitution would, in effect, alter the 
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of his oo^ddcroo’holdor and th© names of the 
local representatives : 1926 CM 967, Distino* 

^ ^ (P 572 C 1] 

(b) Civil P. C. (1908), S. 38, O. 21, R. 5 — 
Execution — Munsif transferring decree for 
execution to Sub*Judge In same district, 
though no express prayer by decree* holders 
— Irregularity in manner of transfer — De- 
cree* holders acquiescing in it—* Sub- Judge is 
not prevented from having seisin over exe- 
cution. 

A MunsiO transferred a decree for execution 
to the Subordinate Judge in the same district, 
though there was no express prayer for the 
transfer by the decree-holders. There was some 
irregularity in the manner of transfer but the 
decree-holders acquiesced In it : 

Beld : that the Munsiff could transfer the 
decree as both the Courts were situate in the 
same district, and the irregularity in the man- 
ner of transfer did not prevent the Subordinate 
District Judge from having seisin over the exe- 
cution. [P 572 C 2] 

Panchanan Ghose and Sourindra Na* 
rain Ghose — for Appellants. 

fTara Krishna Prama7iik — for Res- 
pondents. 


oatore of the suit. I end however that 
a similar question arose in 25 Cal 371 {4), 
cited above. In the Court of first in- 
etanoe Jenkins, J. bad allowed the plain- 
tiff by amendment to set up an alter- 
native case and, with regard to this 
matter, the Court of appeal held that it 
was the intention of the legislature to 
afford ground for a final decision npon the 
subject in dispute so as to prevent fur- 
ther litigation and that Jenkins, J. was 
perfectly right in allowing, in the manner 
he did. the amendment of the plaint. 

Having regard to the considerations 
cnentioned above, this case will be re- 
manded to the lower appellate Court for 
re-heariog after allowing the plaintiff to 
amend bis plaint if be so desires. It will 
then be for the lower appellate Court, if 
ceoessary, after allowing the appellant 
also to amend his pleadings and taking 
such farther evidence as may be neoes- 
sary, to re-bear the appeal and also to 
look carefully into the conduct of the 
plaintiff Company and ascertain whether 
a case for restitution of the consideration 
money on equitable grounds has been 
made oat. The judgment and decree of 
the learned Subordinate Judge are there- 
fore set aside and this appeal is re- 
manded to the lower appellate Court for 
re-bearing in accordance with the direo- 
tions contained in this judgment. Costs 
will abide the final resnlt. 

B.D./r.e. Order oeoordingly, 

A. I. R. 1936 CaloQtta 571 
R. C. Mitter, J. 

Kshirode Chandra Pal Ckoudhury and 

oiAers— Jodgmenb-debtors— Appellants. 

V. 

Brakmanath Pal Choudhury and 

ano^Aer— Decree-holders— Respondents. 

Appeal No. 672 of 1935. Decided on 
9th June 1936, from appellate order of 
Addl. Sub.Judge, Nadia. D/. 25th Sen- 
tember 1935. 

(a) Execution - Death of one of two de- 
cree-holder, — Surviving decree-holder can 
continue execution for benefit of him«elf end 
representetive, of co-decree-holder. 

la a ^80 Where the applloa«o0 for execution 
18 by two persons and one of them diesa the 
exeoatioB proceedings cannot be said to have 
terminated automatically. The BUtvivlng de- 

“mo (or the bene- 
fit of himself and the legal representatives of 

“*1 ‘I*** he la required 
to do is to state to the Oonrt the (act of death 


Jadgment. — This appeal has been pre- 
ferred by the judgment-debtors against 
whom the respondents had recovered a 
decree for money in the Court of the 
Munsiff at Ranagbat in the year 1930. 
The question involved in this appeal is a 
question of limitation, namely, whether 
the application for execution made on 5th 
Febrnary 1935 is barred by time. In 
1931, the decree-bolders, two in number, 
namely Brahma Nath Pal Choudhury and 
Pratap Chandra’ Pal Choudhury, applied 
for execation of the decree in the Court 
of the Munsiff at Ranagbat in the Dis- 
triot of Nadia and some immoveable pro. 
perties of the jadgment-debtors were at- 
tached. Two claims were preferred by 
two persons and were registered by the 
said Munsiff on 6th May and 23rd May 
1931 respectively. Another set of per- 
sons had obtained a decree against the 
same judgment.debtors and they applied 
for execution in the Court of the Subordi- 
nate Judge at Nadia. Some of the im- 
moveable properties attached were com- 
mon in these two execution oases, which 
were proceeding simultaneonsly. One of 
the claimants who filed bis claim in the 
Court of the Munsiff at Ranagbat also 
filed a claim in the Coart of the Subordi 
Date Judge at Nadia. On SOth June 1931 
the Munsiff of Ranagbat being apprised 
of these facts transferred the execution 
wse as also the claim oaaes pending be 
fore him to the Court of the Subordinate 
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Judge at Nadia, but not at the instance 
of the decree-holders. 

The Subordinate Judge registered the 
claim cases so transferred to him on 26th 
August 1931 and the execution case on 
6th February 1932, In the meantime 
Protap Chandra Pal Choudhury, one of 
the decree- holders, had died on 16th July 
1931. The said fact being brought to the 
notice of the Subordinate Judge on 6th 
February 1932 be on the same date dis- 
missed the execution case. The present 
application is within three years of this 
date and would be in time if 01. 5, Article 
182, Lim. Act, is applicable. The learned 
advocate for the appellants raised two 
points. He says firstly that the execution 
was at an end when one of the decree- 
holders Pratap Chandra, died on 16th July 
1931. Hence be says that the order dated 
6th February 1932 has no value in the 
eye of the law. His second contention is 
that the Court of the Subordinate Judge 
at Nadia was not the proper Court within 
the meaning of Cl. 5 of Art. 182. He says 
that the Munsiff of Ranagbat had no 
power to transfer the execution case to 
that Court. In support of bis first con- 
tention he relies upon the case in 30 
C W N 735 (l). I think that case is distin- 
guishable. There a sole decree-holder 
bad died and in the interval between bis 
death and the application of bis legal 
representatives to continue the execution 
certain funds were received by the exe- 
cuting Court in another man’s execution. 
A claim for rateable distribution by the 
said legal representatives was negatived 
on the ground that at the date of the 
receipt of assets by the executing Court 
there was no execution at their instance 
pending, there being no provision for 
substitution of legal representatives in 
execution proceedings. In the case be- 
fore me the application for execution was 
by two persons and on the death of one 
of them the execution proceedings cannot 
be said to have terminated automatically. 
The surviving decree bolder could con- 
tinue the same for the benefit of himself 
and the legal representatives of bis co- 
deoree-holder and all that be was required 
to do was to state to the Court the fact 
of death, of his co-decree-bolder and the 
names of the legal representatives. I 
accordingly overrule the first point. 

1 Akboy Komar v. Sureodra Lai Pal, 1926 Cal 
957=96 I 0 878=80 OWN 736. 


The second point has been formulated 
by the learned advocate for the appellant 
in the following way ; He says that a 
Court which has passed a decree can 
transfer a decree for execution to another 
Court, but cannot transfer an execution 
case pending before it to another Court. 
Such a transfer, the transfer of an execu- 
tion case, says he, can only be made by 
the District Judge or the High Court, as 
the case may be, under S. 24 of the Code. 
He further contends that even in the case 
of transfer of a decree for execution by 
another Court that Court which passed 
the decree can do so only on the applica- 
tion of the decree, bolder. He accordingly 
urges that the Subordinate Judge bad no 
jurisdiction to entertain and proceed on 
with the execution case transferred to 
him by the Munsif at Banaghat. He was 
not, says be, the proper Court, and the 
order passed by him on 6th February 
1932 cannot be taken to be a fresh start- 
ing point for limitation. There cannot be 
any doubt that the Munsif of Ranagbat 
could have transferred this decree or 
execution to the Court of the Subordinate 
Judge at Nadia directly as the two Courts 
are situate in the same district (0. 21, 
B. 5). In this case before me the Munsif 
of Banaghat had in substance transmitted 
the decree for execution to the Subor- 
dinate Judge of Nadia. The decree- 
holders had acquiesced in the transfer, 
though the transfer was not made on an 
express prayer made by them. There 
may be some irregularity in the manner 
of transfer, but in my judgment that did 
not prevent the Subordinate Judge of 
Nadia from having the seisin over the 
execution. In accordance with the pro- 
visions of S. 38 of the Code he could 
execute it. I accordingly hold the ap- 
plication for execution on transfer was 
pending in a proper Court and the decree- 
holders before me have the right to call 
in tbeir aid Cl. 5 of Art. 182, Lim. Act. 
I bold accordingly that the present ap- 
plication for execution is in time and 
dismiss this appeal with costs, hearing 
fee two gold moburs. 

V.B.B./r.K. Appeal dismissed. 
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Abdul Latif — Appellant. 

V. 

B, Percivalp Beceiver and others 
fiespondents. 

Appeal No. 555 of 1935, Deoided od 
29th May 1936, from appellate order of 
Diet. Judge, Cbittagoug, D/- 8th July 
1935. 

(a) Provincial Insolvency Act (1920), Ss. 37 
and 43— Order appointing receiver under 
S. 37, need not be passed simultaneously 
with order annulling adjudication under 
S. 43. 

Where adjodicatioa Is SDOulled under 8. 43, 
it is not neoessarj that order vesting the pro- 
perty in a person appointed by the Oourt should 
be made simultaneously or at the time oC mak> 
ing the order annulling adjudication. The 
insoWenoy proceedings do not terminate with 
(he annulment, nor can it be said that the 
insolvency Oourt loses seisin ol the matter and 
cannot make any other order thereafter in the 
proceedings. The order under 6. 37 is (or the 
proteotioD of the oreditore and can be made at 
any time after the annulment order : 1939 Pal 
84. Foil; 1934 Lah 468, Bs/. [P 674 0 2] 

(b) Provincial Insolvency Act (1920), S. 37 
^Order vesting property in receiver under 
S. 37~Receiv€r becomes legal owner and 
trustee of property^Creditors must come in 
administration of assets by receiver and can- 
not pursue their remedy of original civil 
law. 

A person in whom property is vested onder 
8. 37 is not the representative of the judgment- 
debtor insolvent but U a trustee for the cre- 
ditors and in suoh a character be has the power 
and is under the duty to administer the assets 
vested in him fairly and equitably amonget all 
creditors and In this matter he has to guide 
himself by the rales of administration oontain- 
ed in the IneoWenoy Act. A creditor, therefore, 
j P'lWQ® his remedy by ordinary 

must oome in the administration 

receiver under S. 37: 1931 
All 71, Dissent. Q 

fc) Provincial Insolvency Act (1920) S 37 — 
Receiver appointed under S. 37-Eiecution 
by creditor egeinel iQ,olvenl-Objeclion by 

rwl under S. 47 but under O 21 R ra 
C ivil PoC. {Obiter). • 

ObiUr.~A reoelvot under S. 37 is not the re- 
preBentative of the judgment-debtor within the 
meaning of 8. 47 Ol,U P. 0.. and an objeotloa 
to ao execution by attaohment by a oredC at 
the Instanoe of suoh a receiver does daS Ha 

dent”*^ Keapoa- 
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Judgment. — The appellant before me 
got a decree for money against one Abdul 
Hamid on 4th November 1933. Later on, 
on 22Dd December 1933, the said Abdul 
Hamid was adjudicated an insolvent on 
the application of another creditor and the 
respondent, Mr. Percival, was appointed 
Eeoeiver. He however failed to apply for 
his discharge with the result that on 
15th August 1934 bis adjudloatiou was 
annulled. On that date, however, the 
Court did not vest bis properties in any 
person, but later on a creditor moved the 
learned Distriot Judge for making an order 
under S. 87, Provincial Insolvency Act, 
for vesting bis properties in a person to be 
appointed by him. The learned Distriot 
Judge on 18th September 1934, made such 
an order appointing Mr. Feroival, as the 
person in whom the properties are to vest. 
The appellant before me filed an appli. 
cation for execution of his decree against 
Abdul Hamid on 28th January 1935, in 
the 4th Court of the Munsif at Chittagong, 
In the said application he prayed for sale 
of some immoveable properties which ac- 
cording to the purport of the aforesaid 
order of the learned Distriot Judge dated 
I8th September 1934, had vested in Mr. 
Percival. Mr. Percival filed an objection 
under S. 47, Civil P. 0., contending that 
the execution could not proceed, but tbe 
appellant was bound to oome and take 
dividends from him in the usual course of 
administration of Abdul Hamid’s aflfairs. 
This objection has been upheld by both 
the Courts below and the execution dis- 
missed. The appellant challenges the cor- 
rectness of these orders on two grounds: 

His first ground is that the order passed 
by the learned Distriot Judge on 28bh 
September 1934. vesting Abdul Hamid’s 
properties in Mr. Percival is without 
jurisdiction as the order annulling adjudi. 
cation had already been made before. The 
contention is that a vesting order under 
a. 37 (IJ can only be made at the time of 
the order of annulment and not later on 
The second point is that, oven assuming 
the vesting order so made was a good 
order, the appellant is not bound 
m law to recover his decretal dues 
through dividends to be paid by Mr 
Percival in the course of hia administra* 
tion. He says that the insolvency pro 
ceedmgs ended with the order of Lnul 

ment and that he can now pursue his 
ordinary remedies for realizing hia decree 
that IS by execution, which had only been 
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suspended by reason of the adjudica. 
tion, with the only difference that he has 
to make Mr. Percival as an additional 
party (which he has not done) as the pro- 
parties against which he wants to proceed 
are vested in him. He says that he is not 
bound to come in the administration 
of the assets held by the person in 
whom the insolvent’s properties had vest- 
ed by virtue of an order under S. 37. The 
contention has been carried further by 
the advocate for the appellant who urges 
that such a person has not right to ad- 
minister, he cannot admit proofs and dis- 
tribute the assets by declaring dividends. 
I have some doubts as to whether an ap- 
peal lay to the lower appellate Court or a 
second appeal lies here, but I need not 
pursue the point in detail as no prelimi- 
nary objection has been taken. I consider 
Mr. Peroival's position to be like that of a 
claimant who prefers his claim under 

0. 21, B. 58 of the Code and not that of a 
representative of the judgment-debtor 
lAbdul Hamid and his objection to the 
esecution was not really an objection 
'under S. 47 of the Code. But I need not 
pursue the point further as no preliminary 
objection has been taken either to the 
competency of the appeal in the lower 
appellate Court or in this Court. Some 
support is lent to my view by the course 
of proceedings in 15 Lah 698=1934 Lah 
468 (1), a case to which I will refer later 
on in connection with the first point 
raised before me by the appellant. 

1 shall now deal with the two points 
raised by the appellant. Regarding the 
first point I do not find anything in the 
language of either S. 43 or 37, Provincial 
Insolvency Act, which would suggest that 
the order of vesting property in a person 
appointed by the Court most be made at 
the time of making an order annulling the 
adjudication. S. 43 is one of the sections 
defining the circumstances under which 
the adjudication is to be annulled. A fail- 
ure on the part of the insolvent to apply 
for discharge in time or to appear in sup- 
port of bis application for disobarge does 
not automatically annul the adjudication. 
It requires an order of the Court. The 
annulment of the adjudication under the 
conditions defined in S. 43 is intended as 
a punishment to the insolvent. This is 
indicated by sub-s. 2 of S. 43. The pro- 
tection conferred on him by reason of his 

1. Ishar Das v. Fatema Bib!, 1934 Lab 468= 
153 I 0 993= 36 P L B 499=16 Lab 698. 


adjudication is withdrawn, but it does not 
necessarily follow that he is to get back 
from tbe control of the Court his assets. 
An order annulling adjudication may be 
made in a variety of ciroumatances, e. g. 
(a) when a composition is approved by the 
Court, (b) when the Court is convinced 
that tbe man ought not to have been ad- 
judicated at all, (c) when the debts are 
paid in full, (d) when the insolvent faile 
to apply for discharge in time or to prose- 
cute bis application for discharge. In tbe 
second and third of these cases it is but 
just that the assets still left in the hands 
of the Receiver should be returned to him. 
In the first case tbe bankruptcy proceed- 
ings continue only in another form, and in 
the fourth case unless these are special 
circumstances the Court ought to release 
from its bold the assets of tbe insolvent, 
but should act in such a way as would 
protect his creditors. The vesting of thet 
property in a person appointed by the 
Court as provided in S. 37 of the Act is 
designed to carry this object into effect. 
S. 37 merely states tbe effect of an annul- 
ment and an adjudication can be annulled 
under a variety of circumstances which 
I have indicated above. Tbe insolvency 
proceedings do not automatically termi- 
nate with tbe annulment, and it cannot 
be said that by an order passed under 
8. 43 of tbe Act tbe Judge loses seisin of 
the matter and cannot thereafter make any 
order in those proceedings. I fail to see 
why a vesting order under S. 37 cannot 
be made after the date of the annulment 
order. 

If there be any doubt on this matter or 
if the law be that such vesting order has 
to be made at the time of the order an- 


lulling adjudication, I do not see what 
would prevent the Court from exercising 
ts inherent powers in supplying an omis- 
lion later on for tbe ends of justice or to 
jrevent abuse of process of the Court. 
Chat power has been inherent in Courts 
kU along and S. 151, Civil P. C., has 
limply recognized it. It has not created 
t. In any view of tbe matter as in the 
dew of tbe Patna and Lahore High 
lourts tbe powers defined in S. 151 of the 
Uode have been conferred on insolv^oy 
lourts by the provisions of S. 5 (1), Pro- 
vincial Insolvency Act: 12 Pat 163 (2 ; ; 
L6 Lah 698 (l). The learned District 
Fudge while following 12 Pat 163 (2) re^ 


!. Chouthamall v. Jokhi Sam. 1933 J*®* ^ 
141 1 C 836=18 P L T 776=13 Pat 163. 
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marked that the decision in that case was 
in conflict with the earlier decision of the 
same Court which arose oat of the same 
insolvency: 9 Pat 945 (3). I do not find 
any conflict. The facts were that a 
creditor presented on 24bb February 1926 
an application for adjudicating Gurudat 
insolvent. That application was dis- 
missed by the first Court on 12tb Febru- 
ary 1927, but on appeal the High Court 
on 8th November 1927 passed the adjudi- 
cation order. In the meantime two 
creditors of Gurudat, Creditors Nos. 2 and 
S. who had already obtained money de- 
crees, levied execution against him in the 
Court of the Subordinate Judge of Cbai- 
bassa. Those applications were made on 
16th June 1927, and a debt, the amount 
of which had not been ascertained then 
due to Gurudat from the B. N. Railway 
Co., was attached. The said debt was 
sold in execution and purchased by Jokbi- 
ram for Rs. 5,750 on Ist April 1927. This 
sum of Rs. 5,750 was paid to the execut- 


odd bad passed to Jokhiram by reason of 
the execution sale by reason of the provi- 
sion of S. 51 of the Act, and they held 
that this sum of Rs- 6, 095, as due from the 
Railway Company did not vest in the Re- 
ceiver under S. 37 as it was not at the 
date of the vesting order the property of 
Gurudat but had validly passed to Jokhi- 
ram. The question whether the sum of 
Rs. 5,700 paid by Jokhiram, as the price 
for purchasing at the execution sale, the 
said debt doe from the Railway Company 
to Gurudat had vested in the Receiver 
appointed under S. 37 was not decided in 
9 Pat 945 (3), but was the subject- 
matter of appeal No. 217 filed by another 
creditor of Gurudat, namely Tejmal 
Marwari, and was the subject-matter of 
the decision of the Patna High Court in 
the second oase'reported in 12 Fat 163 (2). 
After the disposal of the appeal of Jokhi. 
ram in the High Court [9 Pat 945 (3)] Tej- 
mal made an application to the Bistriob 
Judge asking him to realise the said sum of 


ing Creditors Nos. 2 and 3. The debt due Rs. 5,700 from creditors Nos. 2 and 3. This 


from the B. N. Railway to Gurudat was 
later on found to befor Rs. 6,095-15-0. On 
17th July 1928 the Subordinate Judge of 
Chaibasa (tbe executing Court) wrote to 
the said Railway Company to pay tbe said 
sum to Jokhiram, the purchaser. 

About a month before, that is, on 14th 
June 1928, the adjudication was annulled 
under S. 43, Insolvency Act. On that no 
vesting order under S. 37 was made, but 
it was made later on on 1st August 1928, 
by which the insolvent's properties were 
vested in a Receiver. Thereafter a ques- 
tion arose whether Jokhiram, the pur- 
chaser at the execution sale, could get 
the said sum of Rs. 6,095 odd. the money 
that ^e B. N. Ry. Co., owed to Gurudat. 
The District Judge found that Jokhiram 
was a benamidar of Creditors Nos. 2 and 3 
and by an order dated 17th January 1929 
directed the Receiver to take the said 
sum and distribute it among all the credi 
tors of Gurudat. This order was the 
robjeot-matter of the appeal by Jokhiram 
m the first case reported in 9 Pat 945 (3) 
^though the question of jurisdiction of 
the Insolvency Court to make the vesting 
order after the order annulling adjudic^ 
tion was raised, the said question was not 
decided by the Patna High Court in that 
appeal The said Court only decided that 
^e title to tbe said sum of Bs. 6,095 

Cl»oathmal Bhari- 

rath, 1931 Pat 70*130 I 0 38=9 Pat 946 ; 


appiioacion was rejecceu, cue uistriot 
Judge bolding that no proceeding was 
pending and that the Receiver in insol- 
vency, that is the Receiver in whom tbe 
property had vested under S. 28 of the 
Act, and who is tbe person mentioned in 
S. 51 bad become functus officio, as the 
annulment of the order of adjudication 
had terminated the insolvency proceed, 
ings. Tejmal filed the appeal before the 
High Court and contended that the in- 
solvency proceedings were still continuing 
as a vesting order had been made under 
S. 37. To meet that contention tbe res- 
pondents’ Advocate, Sir Saltan Ahmed, 
contended that the said vesting order was 
ultra vires as it had not been passed 
simultaneously with the order of annul- 
ment of adjudication. This contention was 
overruled. The question which is involved 
in the case before me was therefore decided 
in 12 Pat 163 (2) and not in 9 Pat 946 
(3) and I accordingly do not see any con- 
fliot between the two. I am in complete 
agreement with the reasons given by 
Mohammad Noor, J. in 12 Pat 163 (2) and 
I follow the said decision. I accordingly 
overrule tbe first point. 

I cannot also accept the second con- 
tention of the appellant, although it has 
for its support the case in 63 All 813 (4) 
In that case it was held that the proceed^ 

4* PftDtift L&l 7, 0£Eo1&l 19^1 All 7 i — 

IS, I 0 8 , 8=1931 A I, J 18=53 Aii s J” 
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ing9 in insolvency terminates on annul, 
ment of adjudication and the person in 
whom the property is vested under an order 
passed under S. 37 has no power to admit 
proof of debts, distribute dividends and 
do any act of administration of a nature 
which a Beceiver in insolvency can do in 
the normal course in a pendinginsolvency. 
It was accordingly held that a creditor 
after annulment has the right to pursue 
his remedy for realising his money under 
ordinary Civil Law. In my view the 
object of annulment under S. 43 is punish- 
ment of the insolvent; the protection 
offered to him by reason of his insolvency 
is withdrawn. It is not to put him in a 
position of advantage. The object of the 
vesting order under S. 37 is to protect all 
the creditors, who would have been 
treated fairly and equally by the Court if 
the insolvency proceedings went on in 
normal course. The vesting order clothes 
the appointed person with legal owner- 
ship. He can sell the properties vested 
in him and turn them into cash assets. If 
one creditor were free to execute his 
decree he would be in a position to take 
all the assets from bis hands if bis decree 
exceeded or equalled them. That would 
deprive the other creditors. Such a 
course, if open, would afford no proteo. 
tion to all the creditors and would defeat 
the end that the legislature had in view 
in enacting S. 37. An annulment order 
does not terminate the insolvency pro- 
ceedings absolutely and completely. I hold 
accordingly that the person in whom the 
property is vested under 8. 37 is in the 
position of a trustee for the creditors and 
in such a character he has the power and 
is under the duty of administering the 
assets vested in him fairly and equally 
amongst all the creditors and in this 
matter he has to guide himself by the 
rules of administration contained in the 
Insolvency Act. I accordingly overrule 
the second point also and dismiss this 
appeal, but without costs. 

v.B./r.K. Order accordinqly. 


A. I. R. 1986 Calcutta 876 
B. 0. Mitter, J. 

Sachindra Nath Ghakravarty — Peti- 
tioner. 

V. 

Trailakya Nath Ghakravarty and an- 
other— Opyosite Parties. , 

Civil Rule No. 1392 of 1935, Decided 

on 27th April 1936. 


(a) Bengal Tenancy Act (8 of 1885), 
S. 26‘F (1) — Application accompanied by 
deposit within period of limitation^There 
is sufficient compliance with S. 26*F. 

When a landlord or the whole body of land* 
lords or some of the cO'Sharer landlords apply 
for pre*6mption under sab*s. (1), 8. 26‘F, he or 
they, as the case may be> must deposit in Court 
with the application the price of the property 
as stated in the notice of transfer and ten 
percent compensation. When such an appli* 
cation is made some days before the last date 
unaccompanied by such a deposit, but the 
deposit is made later on, but within the period 
of limitation, there is sufficient compliance with 
the statute: 61 C L J 27 and 1935 Oal 389, 
Dissent. [P 576 0 1] 

(b) Bengal Tenancy Act (8 of 1885), 
Ss. 26 F(1), 148 A (2) and 188— Co*tharer 
landlord applying for pre*emption need not 
invite other co*ebarer landlords to join — It 
is for Court to call upon them to do. 

Where some of the co^sharer landlords apply 
for pre'emptioo under 6ab*B. (1), S. 26*F, the 
remaining co'sbarers must be made opposite 
parties either in the application as originally 
filed or by an application for amendment made 
within one of the two periods of time mentioned 
in sub-s. 4 (a) S. 26* F. It is not necessary 
that the co*sbarer landlord applicant must 
invite the remaining co* sharer landlords made 
opposite parties by him to come forward and 
join in bis application for pre-emption, nor is he 
required to give bis consent to their so joining. 
All that he is required to do is to place bis co* 
sharer landlords, so far as the proceedings are 
concerned, in a position to join in the pre- 
emption If they like. It would be for the Court 
to call upon the said co-sharer landlords oppo- 
site parties to join In the application for pre- 
emption by insetting such a direction in the 
summons. The absence of an express statement 
in bis application for pre-emption, to the efieot 
that he has no objection to his co* sharers join- 
ing in bis application for pre-emption or that be 
would be willing to treat them as co-applicants, 
ie not reauired, and its absence would not make 
bis appircation for pre-emption, if it is other- 
wise good, a bad one: 1936 Oal 231 and 888, 
Be/. CP ^ 

(c) Bengal Tenancy Act (8 of 1585)* 
S. 26 F (1) and (4) (a)— Time within which 
service of application to be effected and 
effect of non-service considered. 

Oo-sharer landlords opposite parties must 
apply to be joined as co-applicants within two 
periods, whiobover gives them the longest time, 
1. e.. within two months of the service of notice 
of the transfer on them or within one month of 
the application made by their co-sharer under 
8 26-P(l) where the notice of transfer has been 
served od them. The period ol ooe 
be counted from the date of ^ 
application under S. 26-F (1) and not from the 
dite of the service thereof. If the ‘J* 

summons be delayed beyond a month by «aBon 
of the acts or defaults of the applicant P« 
emption. his application «or pre-emp Ion would 
be thrown away on the ground of 
with 8. 183. The co eharer 
parties cannot complain of such a course 
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losing tbelr right of pre-emption in such a case, 
for it must be taken from their not making an 
independent application under S. 26-F (1) that 
they had no objection to the transferees posses- 
sing the holding but had objection only to their 
^O'sharer possessing it alone by the exercise of 
the right of pre*eraptiou- If the summons be 
not served within the period of on© month of 
the filing of the application under S. 26-F (1) 
by an act of omission or mistake of the Court or 
of Its officers the application of the oo*sharer 
applicant under 6. 26-F (1) would be a good one, 
but the Court would be under a duty to relievo 
the co'Sbarer landlords opposite parties from 
the injury done to them by its acts or defaults 
or those of its officers: 1936 Odl 843, Ref. 

[P 678 0 2; P 579 C 1] 

(d) Bengal Tenaitcy Act (8 of 1885), 
St. 26*F(1), (4](a) and 188— Time for payment 
of deposit cannot be extended beyond that 
fixed for application, but deposit may not 
accompany application. 


Where a co-sharer landlord opposite party's 
application to become a co-applicant is in time, 
the deposit should ordinarily accompany such 
an application, but If it is not put in along 
with the application it is not fatal, but it must 
be deposited within the period of limitation 
prescribed in S. 26-F, sub-s. (4), 01. (a), for such 
an application. In the case where there U no 
dispute as to the respective shares of the land- 
lords who are the original applicants for pre- 
emption, and who later on wish to become a 
oo-applicant, the amount to be deposited by 
such a co-applicant can be easily ascertained 
by him. It must be according to the proportion 
that his share bears to the share of the other 
oo-sharer landlords who want to pre-empt, for 
it is on that proportion that the final order for 
f ra-emptloD muet define their respective shares 
in the pre-empted holding. If there is a dis- 
pute as to the shares or right of any of such 
00 - applicants, or if he feels uncertainty or doubt 
about the amonnt be has to deposit, the Oourt 
has to determine the amount to be paid by him. 
The Court must be moved in such a case in 
time, and when so moved a duty would be oast 
on the Court to determine the amount in time 
After determining it, it can extend the time for 
•deposit but not beyond the period of time indi- 

9ub-a. (4). The whole scheme 
in the matter of deposits, whether the appHca- 
tioa U under S, ae-P (1) or 8. 26-P (4). is that 
iiha deposit to be made bj applicant or the co- 
apljoanta lor pre-emption must bemadewithln 
the time I mit imposed by statute lot makina 
such appUoationa. In both these olassee ol 
applicattona there must be the same exceptions 
when prejudice is caused by the mistakes; acts 
and delaults of the Oourt itself or of its officers. 

, [P 679 0 1, 2; P 680 0 21 

Bhupendra Nath Boy Choudhury~[ot 
PetitioDor. 

Prokash Chandra Pakrasi — for Oddo 
eite Parties. 


Order. ^ The two petitioners before 

m ^ ^ J e ^4 persons are the 
immediate landlords of an ooonpanoy 

bolding. The tenants transferred their 
noldmg to certain persons for a price of 
1936 0/78 & 74 


Rs. 90 by a registered conveyance. The 
notices of transfer required to be filed 
with the registration officer under S. 26.C, 
Tenancy Act, were served on all the 
landlords on 5tb March 1935. Two of 
these landlords, namely, the two peti- 
tioners before me, made, on 2Dd May 
1935 an application for pre-emption under 
S. 26-F (l). They made the transferees 
and the remaining landlords opposite 
parties to their application for pre-emp- 
tion. In the said application they stated 
that they bad one anna nine gundas and 
two krants share in the landlords' interest 
and the landlords opposite parties had 
the remaining shares therein. Notice of 
this application was served on the co- 
sharer landlords on 22nd May 1935. On 
Ist June 1935, two of them, namely the 
opposite parties before me, appeared and 
made an application. They have 5 as 6 
gundas 2 kacas and 2 krants share, that is 
one-third share, in the landlords' interest. 
In the said application they stated that 
the petitioners before me have a small 
share and if they are allowed to pre-empt 
the whole, they would suffer great loss. 
They, the said opposite parties, then went 
on to state that they have not been able 
to collect the money whlob they are re- 
quired by law to deposit for enabling them 
to join in their co-sharer's application for 
pre-emption. They then state as follows; 

Accordingly these opposite parties after 
depositing the money according to their 
share will join in the application for pre- 
emption." The prayer is for some time to 
make the said deposit. On this applioa- 
tion the Oourt made the following order 
on 1st June 1935: 

Notlc® duly served. Opposite parties Nos. 8 
and 9 co-sbater laud-lords (the opposite parties 
before me) want time to join the petitioners 
In their claim for pre-emption by depositing 
the requisite money. Case adjourned to 2l8t 
June 1935 for hearing. Opposite parties Nos. 8 
and 9 may deposit the requisite amount and 
join as co-petitioners by the next date. 

The opposite parties deposited on 2l8t 
June Rs. 33 by a ohallan The ohallan 
shows that Rs. 30 was deposited on ao- 
count of the price (being one-third there- 
of/ and Rs. 3 as compensation. No formal 
application was made at a later stage by 
them praying for becoming oo-appUoants 
for pre-emption. The transferees did not 
contest the application for pre-emption 

The contest is between two sets of land 

lords, namely the petitioners and opposite 
parties before me. and if the opposite 
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parties succeed they would be entitled to 
have two-third shares in the holding and 
the petitioners one-thiid share, because 
the proportion of their shares in the land- 
lords' interest is 2 to 1. In fact the said 
parties have been allowed by the learned 
Munsiff to pre-empt according to the 
said proportion. The petitioners conten- 
ded before the lower Court and also be- 
fore me that the opposite parties cannot 
be allowed to pre-empt for two reasons, 
namely : (a) that they never made any 
application for becoming co-applicants for 
pre-emption, and (b) that the deposit made 
by them was out of time, the learned 
Munsiff having no power to extend the 
time for deposit beyond 2nd June 1935, 
i. e., beyond one month of the filing of the 
petitioner's application for pre-emption. 
Before I deal with these points and the 
reason given by the learned Munsiff for 
overruling them it is necessary to examine 
in some detail the provisions of the 
statute on the subject. When a landlord 
or the whole body of landlords or some of 
the co-sharer landlords apply for pre-emp- 
tion under sub-s. 1 of S. 26-F, he or 
they, as the case may be, must deposit in 
Court with the application the price of 
the property as stated in the notice of 
transfer and ten per cent compensation. 
When such an application is made some 
days before the last date unaccompanied 
by such a deposit, but the deposit is made 
later on but within the period of limitation, 
a question may be and has been raised in 
some of the reported cases, as to whether 
there is sufficient compliance with the 
statute. On this point there is a diver- 
gence of judicial opinion [see 39 C W N 
232 (l) : 61 C L J 27 (2)] . I am not called 
upon in this case to decide this point, and 
if I had been, I would be inclined to the 
view expressed by Mitter, J. in the case 
in 61 C L J 27 (2). 


In the case where some of the co-sharer 
landlords apply for pre-emption under sub- 
8. 1 of S. 26-P, the remaining co-sharers 
'must be made opposite parties, either in 
the application as originally filed or by an 
application for amendment made within 
one of the two periods of time mentioned 
in 8ub-8. 4 (a) of S. 26.F. This is my 
view of the efi'ect of S. 188. The words 


1 GiriBb Chandra Ghose v. The Jadapur 
Estate Ltd., 1935 Cal 389=166 10 418=60 
0 L J 676=39 OWN 232. 

2 Sidheswara Prosad Choudhury t. Qendu 
Mia, (1986) 61 C L J 27. 


giving opportunity of joining in the pro- 
ceedings” occurring in that section mean 
this: It is not necessary that the co-sharer 
landlord applicant must invite the remain- 
ing co-sharer landlords made opposite 
parties by him to come forward and join 
in his application for pre-emption, nor is 
he required to give his consent to their 
so joining. All that he is requited to do 
is to place his co-sharer landlords so far 
as the proceedings are concerned in a 
position to join in the pre-emption if they 
like. It woulil be for the Court to call 
upon the said co-sharer landlords oppo- 
site parties to ]oin in the application 
for pre-emption by inserting such a 
direction in the summons This is in 
my judgment the effect of the oases in 
39 OWN 1178 (3). 40 0 W N 506 (4) 
and of S. 148-A (2). The absence of an 
express statement in his application for 
pre-emption to the effect that he has noj 
objection to his co-sharers joining in his 
application for pre-emption or that he 
would be willing to treat them as co- 
applioants is not required and its absence 
would not make his application for pre- 
emption, if it is otherwise good, a bad 
one. It is not necessary in this case to con- 
sider the provisions of sub-s. (3)of S. 26.F. 

Whether the landlord applying for 
pre-emption can be required to deposit 
under this sub-section as a condition 
precedent to pre-emption sums of money 
on heads other than those expressly 
mentioned therein need not be considered 
in this case. The said question has been 
considered in 38 C W N 849 (5). The 
matters that have to be next considered 
are the rule and procedure to be followed, 
by a co-sharer landlord opposite party 
wishing to join in his co-sharer 's applica- 
tion for pre-emption. Co-sharer land- 
lords opposite parties must apply to be 
joined as co-applicants within two periods 
whichever gives them the longest timCj 
i.e., within two months of the service of 
notice of the transfer on them or within] 
one month of the application made by 
their co-sharer under S. 26.P (l). I a™ 
here considering only the case where the 
notice o f transfer has been served on . 

3. Muhammad Garib H -sain Mia v. Sin Hal^ 

mannessa Bibi, 193'i M •'■‘'1= <52 I 0 365- 

68 0all02=39 0WN U-'' , 

4. Gaj‘jDdra Natu Mu.d.il ‘ ^anu Behary 

Mistry. 1936 Cal 388 -40C W N fi06. 

5. Secy, of Swie v. Sukh Obaod S»w. 1934 Oal 

I 0 567=88 OWN 819=59 0 L J 

471 . 



1936 Sachindra Nath v. Trailakya Nath (R. C. Mitter, J.) Calcutta 579 

ithem. The period of one month must be 
^counted from the date of the tiling of the 
application under S. 26-F (l) and not 
from the date of the service thereof. The 
latter interpretation of sub.s. 4 (a) of 
S 26. F cannot in my judgment be adopted 
Ifor that would be introducing into the 
statute words which are not there. I fail 
to see bow hardship would result by 
adopting the former construction. If the 
service of the summons be delayed be. 
yond a month by reason of the acts or 
defaults of the applicant for pre-emption, 
his application for pre-emption would be 
thrown away on the ground of non-com. 
plianoe with S. 188. The co-sharer land- 
lords opposite parties cannot complain of 
such a course or of losing their right of 
pre-emption in such a case* for it must 
be taken from their not making an inde- 
pendent application under S. 26.F (l) 
that they had no objection to the trans- 
ferees possessing the holding bat had ob- 
^jeotioQ only to their oo-sharer possessing 
it alone by the exercise of the rights of 
pre-emption. 

If the summons be not served within 
the period of one month of the filing of 
the application under S. 26.F (1) by an 
act of omission or mistake of the Court or 
of its officers the application of the oo* 
sharer applicant under S. 26-F (l) would 
be a good one, but the Court would be 
under a duty to relieve the co-sharer 
landlords opposite parties from the injury 
done to them by its acts or defaults or 
those of its officers: [40 C W N 680 (6).] 

If according to the principle discussed 
labove a co-sharer landlord opposite 
party s application to become a co-appli- 
cant is in time, the further question of 
deposit m Court of his share of the price 
of the holding as stated in the notice of 
transfer and ten per cent compensation 
has to be considered. This deposit should 
ordinan y accompany snch an application 

along with the 
application it is not faW. bob it moat be 
deposited within the period of limitation 
prescribed m 8. 26.P. sub-s. 4. Cl. (a) for 
snob an application. In the oase where 
there is no dispute as to the respeobive 
shares of the landlords who ate bheoriei 
nal applicants for pre-emption and who 
later on wish to become a co-applicant, 
the amount to be deposited by such a co- 


applicant can be easily ascertained by 
him It must be according to the pro- 
portioQ that bis share bears to the share 
of the other co-sharer landlords who 
want to pre-empt, for it is on that pro- 
portion that the hnal order for pre-emp. 
tioD must define their respective shares 
in the pre-empted holding If there is 
a dispute as to the shares or right of any 
of such co-applioant, or if he feels un- 
certainty or doubt about the amount he 
has to deposit, the Court has to deter- 
mine the amount to be paid by him. 
The Court must be moved in such a oase 
in time and when so moved a duty would 
be cast on the Court to determine the 
amount in time. .After determining it it 
oan extend the time for deposit but not 
beyond the period of time indicated in 
Cl. (a) of 8ub-9. 4. The whole scheme in 
the matter of deposits whether the appli. 
cation is under S. 26.F(l)or 26.P (4) 
seems to me to bo that the deposit to be 
made by applicants or the co-applicanbs 
for pre-emption must be made within 
the time limit imposed by statute for 
making such applications. In both these 
classes of applications there must be the 
same exceptions when prejudice is oaused 
by the mistakes, acts and defaults of the 
Court itself or of its otSoers. It is now 
necessary to examine the reasons given 
by the learned Munsif in support of his 
.^‘3 reasons are as follows; 




(i) The application of the opposite 
parties dated Ist June 1935 must be con. 
sidered to be an application for joining 
as co-apphoants: (ii) that the deposit 
made by the opposite parties was in 
time as It was made within one month of 
the date of the service of the notice 
of the application for pre-emption made 
by the petitioners, which is the time up 
to which the Court oan extend time for 
such deposit; (iii) that even if the law 
does not empower the Court to extend 
time up to the aforesaid period, but onlv 
up to a month from the date of the filing 

S 26Vm‘TK‘°“ for pre-emption under 

nnlrTu i ’ ‘k® application 

under that sub-seotion was nob a proper 

with, as they did not embody in their 
application an invitation to the opposite 
parties and their other co-sharers to come 
and join in their applioation. The last 

S thr^ obviously sound. 

LnH^n K applioation for pre. 

emption has not complied with the provi- 
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sions of S. 183, their application will then 
have to be dismissed on that ground, but 
the so-called defect cannot nullify the 
provisions of S. 26-F (4) (b) by autho- 
rising the Court to receive as a good 
deposit an amount of money put in beyond 
the periods of time mentioned in S. 26-F 
(4) (a), mistake and omission of the Court 
itself or of its officer being out of the 
question. I have also indicated in the 
earlier part of my judgment the scope of 
S. 188, and I hold that the petitioners' 
application for pre-emption was a defec- 
tive one. 

The Brst reason given by the Court 
below may or may not be sound. It 
depends upon the construction of the 
application made by the opposite parties 
on 1st June 1935. The words of the 
application imply that it is merely an 
application for time. Even if it be con- 
sidered to be an application by the oppo- 
site parties becoming co-applicants for 
pre-emption, it does not help them; for in 
my judgment their deposit of a part of the 
amount of the price of the property sold 
and compensation was made too late. 
This leads me to consider the second 
ground given by the learned Munsiff. In 
the case before me the opposite parties 
did not ask the Court to determine the 
amount they will have to put in and that 
amount was never determined by the 
Court. They had no doubt in the matter, 
for without the Court naming any amount 
they deposited Rs. 33 on 2Ut June 1935. 
The learned Munsiff held that limitation 
for an application to become co-applicant 
runs from the date of the service on them 
of the petitioners' application for pre- 
emption; the other case, namely the appli- 
cation of the co-applicant must be within 
two months of the service of the notice of 
transfer on them need not be considered 
in this case. The reason given is that a 
deposit can only be made by co-applicants 
after the Court determines the amount 
and makes an order requiring the amount 
so determined to be deposited. The learned 
Munsiff says that the Court would not be 
in a position in many cases to determine 
the amount within one month of thefiling 
of the application for pre-emption under 
B. 26.F (1) by a co-sharer. Says the 
learned Munsiff, that the notices of the 
said application may be served on the co- 
sharer either on the 30th day from the 
date of filing of the application under 
8. 26. F (1) or even beyond a month there- 


of. In the last mentioned case, as I have 
indicated above, there is no difficulty. 
If the service was delayed by the appli- 
cant under S. 26.F (l), his application 
will have to be dismissed; if the mistakes 
or omissions of the Court or its officers 
were responsible, the Court would relieve 
against the prejudice caused. If the 
notice is served within one month of the 
date of the filing of the application for 
pre-emption the intending co-applicant 
can himself in most cases calculate the 
amount and put it in time. If he feels 
any doubt or uncertainty, or if shares in 
the landlord's interest are in dispute, he 
can at once apply to the Court to fix the 
amount, which the Court can do imme- 
diately without making any final adjudi- 
cation about the shares, and subject to 
that adjudication later on. On this part 
of the case the learned Munsiff says that 
a determination of the amount cannot be 
made till the Court has made up its mind 
as to whether the several landlords wish, 
ing to pre-empt should be given on pre- 
emption equal shares in the pre-empted 
bolding or shares in proportion to tbeir 
respective shares in the landlord’s inter- 
est. If that be the criterion, the Court 
would not be in a position to determine 
the amount till the case is fully heard 
and the stage of sub-s. 5 of S. 26-F has 
been reached. That would in most 
oases extend the time much beyond a 
month of the service of the notice of the 
application made under S. 26-F (l). I do 
therefore bold that a Court cannot extend 
the period for making a deposit by a co- 
applicant beyond the period of time 
mentioned in Cl. (a), sub-s. 4 of S. 26-F. 

I accordingly make this Rule absolute 
and dismiss the opposite parties’ claim for 
pre-emption. The result is that the 
lower Court is directed to pass an order 
for pre-emption only in favour of the 
petitioners before me, after requiring 
them to deposit such further sums of 
money that they may be liable to put in 
under the provisions of sub-s. 3 of S. 26-F. 

The contesting parties to boar their 
respective costs throughout. 

V.B./r.K. made ahsolate. 
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Edgley, J, 

Shambhu Chaiidra Haidar — Defend- 
ant — Appellant, 

V. 


Kanai Lal Goswavii and others — Plain- 
tiffs— Bespondents. 

Appeal No, 395 of 1935, Decided on 
2nd June 1936, against decree of Dist. 
Judge, 24-Parganas, DA 12th January 
1935. 

Ejectment— Notice— Notice i$to be ctriclly 
construed- Notice of ejectment undertaking 
to compensate tenant for bis constructions 
—Lease deed not containing clause of com- 
pensation — Notice held waived right of land- 
lord to eject without payment of compensa- 
tion— Compensation clause in notice is not 
surplusage. 

Notice of ejoctmeat of a tenaat under S. 106, 
T. P. Act, must be construed very strictly. 

Upon a strict construction of a notice of 
ejeotroent it appeared that the landlords plain- 
tiffs undertook either to give or tender to the 
tenant defendant the reasonable price of the 
materials of the tenant defendant's structures 
before compelling the latter to give up posses- 
sion of the demised land, although according to 
the terms of the lease the landlords plaintiffs 
were not in any way bound to do this : 

Sild : that the clause in the notice with 
regard to the payment of compensation money 
was not a mere surplusage. The landlords 
plaintiffs must be deemed to have waived any 
express rights which they may have had under 
the terms of the lease and that, it not having 
been suggested that the landlords plaintias 
either paid the tenant defendant the price of 
the materials of the structures or even ten- 
dered to him any reasonable amount as re- 
presenting such price, the landlords plaintiffs 
were not entitled to evict the tenant defendant 
by reason of the notice. [P 681 0 2 ; P 682 C 1] 

^ Pro/ttiia Kamal Das and Hadhika Oh. 
Ohatterjee — (or Appellant. 

Bijan Kumar Uukherjee and Manilal 
BhaUackar^te — for BespoodoDts, 


Judgment.— In the suit oat of which 
present appeal arises the plaintiffs si 
the defendant for ejectment from a o 

both the Courts below that the defei 
ant had been properly and legally ejec 

li 7®. the plaint 

should get kbas possession of the land 

suit subject to the payment to the . 

fendant of the sum of Ss. 700 as comp, 

Bation for the cost of the materials of i 

Jtraotures which had been erected 

the defendant on the suit land. 

t’^e lean 

kw in this case 

that the defendant has not been vali 


ejected owing to the fact that, according 
to the terms of the notice, whatever the 
plaintiffs' rights may have been under 
the terms of the kabuliyat they had 
nevertheless undertaken not to eject the 
defendant until they had compensated 
the latter for the cost of the materials of 
the structures in the suit land. It was 
therefore contended that they had waived 
their right to eject the defendant until 
such compensation bad been paid or at 
any rate tendered to the defendant. The 
kabuliyat appears to have created a 
monthly tenancy in favour of the defend- 
ant and, according to its terms the de- 
fendant was entitled to hold the demised 
land from month to month on payment of 
rent at the rate of Bs. 7-8-0 per mensem, 
but it was agreed that the defendant 
would, upon the receipt of a proper notice, 
vacate the demised land and thereupon 
the plaintiffs would be required to pay 
him compensation in respect of the mate- 
rials of the structures which he bad 
erected on the land according to the con* 
dition at the time of ejectment. The 
notice Ex. 4, which was served upon the 
defendant required him to vacate the 
demised land in accordance with the 
terms of the kabuliyat on or before the 
last day of the month of Aswin 1337. The 
notice then goes on to say : 

You are also further informed that if, accord- 
ing to the terms of the kabuliyat, you will take 
from a$ the present day price of the materials 
bricks, wood of the structures etc., erected by 
you then, after receipt of such price, from us 
you will give up possession of the laud with 
the structures, etc. 


It is argued by the learned advocate 
for the appellant that inasmuch as the 
price of the materials had not even been 
tendered to the defendant, the notice, 
Ex. 4, became ineffective. It is urged on' 
the other hand by the learned advocate, 
for the respondent that the clause in the. 
notice with regard to the payment of 
compensation money should be regarded 
as a surplusage and should not be deemed 
to be a waiver on the part of the plain- 
tiffs of their right to eject the defendant 
at the end of Aswin 1337. 

There can be no doubt that inasmuch 
as the notice might have the effeot of 
depriving the defendant of his right to 
oooopy the land in suit according to the 
terms of the lease it must be very strictly 
oonstrued. It is not contended that the 
defendant was not willing to receive com. 
pensation. It. therefore, follows that 
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under a strict construction of the notice 
the plaintiffs undertook either to give or 
tender to the defendant the reasonable 
price of the materials of the defendant’s 
structures before compelling the latter to 
give up possession of the demised land. 
Undoubtedly according to the terms of 
the lease the plaintiffs were not in any 
way bound to do this, but it cannot be 
contended that they were not at liberty 
to waive any express rights which they 
may have had under the terms of the 
lease and in this particular case they ap. 
pear to have done so. It has not been 
suggested that the plaintiffs either paid 
the defendant the price of the materials 
of the structures or even tendered to him 
any reasonable amount as representing 
such price. This being the case I am of 
opinion that the plaintiffs are not en- 
titled to evict the defendant by reason of 
the notice Ex. 4. 

With regard to the question as to the 
adequacy of the price of the materials, 
there is a clear finding of fact in the 
Courts below that the value of these 
materials would be Bs. 700. The first 
iCourt arrived at this valuation after con- 
sidering the evidence of certain compe- 
tent valuers and I am of opinion that this 
finding is based on adequate material. If, 
therefore, in this case an adequate notice 
had been given it would have been com- 
petent for the plaintiffs to evict the 
defendant by paying him the sum of 
Rs. 700 as compensation. 

Having regard to the fact that the notice 
Ex. 4 is inadequate for the purpose of 
ejectiog the defendant, this appeal must 
be allowed. The judgments and decrees 
of the Courts below are set aside and the 
plaintiffs' suit will stand dismissed, sub- 
ject to tbeir right to eject the defendant 
at any time hereafter on serving him 
with a proper notice and paying him the 
sum of fie. 700 as compensation for the 
materials of the structures. I make no 
order as to the costs of this appeal. The 
parties will bear their own costs in the 
Courts below. 

b.d./r.k. Appeal allowed . 
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Gdha and Bartley, JJ. 

Dr. Ferdinand Perier, S. 7. Archbiehop, 
Calcutta — Plaintiff — Appellant. 

V. 

Kumar Krishna Nandy Choudhury — 
Defendant — Hespondent. 

Letters Patent Appeal No. 4 of 1936, 
Decided on 8th April 1936, against judg. 
meot of M. C. Gbose, J,, D/- 7th Janu- 
ary 1936. 

(a) Estoppel — Proceedings under S. 26*F, 
Ben. Ten, Act — Landlord exercising his right 
to pre'Cmption — Question whether tenancy 
at fixed rate of rent expressly left open— 
Suit by tenant for declaration tbet tenancy 
was one at fixed rate of rent— Kobala not re- 
citing fixity of rent — Payment of landlord's 
fee at time of registration of kobala— No 
question of estoppel arises. 

Where In a proceeding under 8. 2C-F. Beo» 
Ten. Act. when the landlord wanted to exercise 
bis right to pre-emption, be ia met with an ob* 
jection that the tenancy was at a fixed rate of 
rent, and the application ia allowed, leaving the 
question of the status of the tenant whether he 
was tenant at fixed rate of rent is expressly left 
open, the fact that in the kobala by which the 
purchaser purchased the holding, there was no 
mentioD of the fixity of rent, and that the pur- 
chaser paid the landlord's fees at the time of the 
registration of the kobala, does not give rise to 
any estoppel against the purchaser in a suit by 
the latter for a declaration that be was a tenant 
at fixed rate of rent in respect of the holding 
and Ss. 26-D and 26-F, Ben. Ten. Act, have no 
application. [P 683 C 2} 

(b) Civil P. C. (1908). S, lOO-'Question 
whether presumption that tenancy was fixed 
rate one can or cannot arise from tenant 
having held at uniform rate of rent and 
other circumstances is question of fact. 

The question whether a tenant has held at a 
uniform rate for a number o! years, and the fur- 
ther question whether a presumption could or 
could not arise, from a tenant having held at 
uniform rate for a very long period and from 
other circumstances, that the tenancy was one 
of which the rent was fixed, are questions of 
fact and the decision of the final Court of fact 
must be taken to be conclusive between the 
parties concerned: 1927 P C 102, Di$iing.\ 1925 
Oal6d2,Ref. [P 68* 0 1, 2] 

D. N. Bagahi and Jilendra Nath Bag- 
chi — for Appellant. 

Amarendra Nath Bose and Hira Lai 
Chakravarty — for Bespondent. 

Jadgment. — This is an appeal under 
the Letters Patent in a suit institnted by 
the plaintiff appellant for declaration 
that he was a tenant at fixed rate of rent 
in respect of the lands in snit. In view of 
an order passed in accordance with the 
provisions contained in Ss. 26-D and 
26.P, Ben. Ten. Act, the plaintiff m 
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the suit prayed for the further decima- 
tion that those provisions of the law bad 
no application to the lands in suit, and 
for recovery of possession of the lands, 
inasmuch as there was an order for pre- 
emption in favour of the defendant land- 
lord. It would appear that the plaintiff 
purchased the lands in suit from a tenant 
under the defendant: the landlord defen- 
dant having applied under Ss. 26-D and 
26.F, Ben. Ten. Act, for exercise of the 
right of pre-emption, in the matter of the 
purchase made by the plaintiff, the appli- 
cation was allowed: in the order passed 
on the application for pre-emption made 
by the landlord the question of status 
and nature of the tenancy purchased by 
the plaintiff was not determined and was 
expressly left open. As has been mention- 
ed already, the case of the plaintiff before 
the Court, so far as the suit giving rise to 
this appeal was concerned, was that he 
had purchased the lands in suit, apper- 
taining to a tenancy at a ffxed rate of 
cent, and that the landlord had no right 
to exercise any right of pre emption in 
regard to the same. The plaintiff's claim 
in suit was resisted by the defendant 
landlord, who asserted that the tenancy 
in question was an ordinary occupancy 
bolding, and not a bolding at a hxed rate 
of cent. 

The questions for determination in the 
suit, so far as they are relevant for the 
purpose of this appeal, were those indi. 
oated by Issue 6 raised on the pleadings 
of the parties concerned: What is the 
status of the plaintiff? Is the plaintiff an 
occupancy raiyat or a raiyat at Sxed rate 
in respect of the lands in suit? The plain, 
tiff's suit was dismissed by the trial 
Court. On appeal by the plaintiff, the 
learned Subordinate Judge in the lower 
appellate Court, on a consideration of the 
evidence in the case came to the conclu- 
sion that the rent of the holding to which 
the lands in suit appertained, was fixed in 
perpetuity. It was held on evidence that 
the defendant in the suit bad failed to re- 
but the presumption of fixity of rent 
arising from payment of rent for a long 
period at an unvarying rate. A decree was 
passed in favour of the plaintiff declaring 
that the plaintiff's interest in the land in 
suit was that of a raiyat at fixed rate and 
that the’ provisions of Ss. 26.D and 
26.P were not applicable to the lands 
in suit ; the defendant was permanently 
restrained from taking possession of the 
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lands in suit. The decree passed by the 
lower appellate Court was set aside on 
appeal to this Court; and the learned 
Judge of this Court against whosedecision 
this appeal is directed, dismissed the 
plaintiff's suit. 

The first ground on which the decree of 
the Subordinate Judge in the Court of ap- 
peal below, passed in favour of the plain- 
tiff appellant before us, was set aside was 
that the plaintiff's action in depositing 
the landlord's fees under S. 26-1), Ben. 
Ten. Act, estopped him from claiming 
against the defendant that the bolding in 
suit was not an occupancy bolding. In 
view of the position indicated already, 
that the question of status of the plaintiff, 
whether he was a tenant at a fixed rate of 
rent, having been expressly left open, as 
mentioned in the order recorded in the 
proceeding in which the defendant want- 
ed to exercise his right of pre-emption as 
a landlord, the question of estoppel as 
discussed by the learned Judge of this 
Court in his judgment, did not, and could 
not, arise. On the findings arrived at by 
the Court of appeal below, there was no 
case of estoppel operating against the 
plaintiff in the matter of bis claim in the 
suit in which the appeal has arisen. As 
has been noticed by the learned Subordi- 
nate Judge in his judgment, the fact that 
in the kobala by which the plaintiff pur. 
chased the lands in suit, there was no 
mention of fixity of rent, that the plaintiffi 
paid the landlord's fees at the time ofi 
registration of the kobala, did not give' 
rise to any estoppel against the plaintiff.i 
The rights of the parties concerned bad 
to be determined in respect of the lands 
in suit, and the question of fixity of rent 
as raised in the suit which was left open 
in the previous proceeding under Ss. 26-D 
and 26-F, Ben. Ten. Act, had to be 
determined on materials on record, apart 
from the position that there was payment 
of landlord's fees at the time of the regis- 
tration of the kobala by which the plain, 
tiff bad purchased the lands in suit. 


The nature of the tenancy and the 
incidents of the same could not be 
changed by an act or declaration of 
fihe plaintiff: and there was, in our 
opinion, no admission by the plain- 
tiff which induced the defendant to alter 
bis condition, as mentioned by the learned 
Judge of this Court in his judgment. It 
may be mentioned that the learned advo- 
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cate for the defendant-respondent did 
not rest bis case before us on estoppel 
operating against the plaintiff.appellant, 
and did not make any serious attempt to 
support the decision appealed against, on 
the ground of estoppel. 

The question for consideration next is 
whether the learned Judge of this Court 
was right in bolding against the decision 
of the final Court of fact, that the bolding 
in the case before us, was not held at a 
fixed rate of rent. It is well settled, that 
even in cases where presumption under 
S. 50, Ben. Ten. Act, as to fixity of rent, 
does not arise directly, as in the case 
before us the Court would be justified to 
act on presumption similar to the one 
arising under that section, if the facts 
justify the same. A presumption that a 
tenant bolds at a fixed rate may arise on 
facts, as in the case of uniform payment 
of rent for a number of years ; and in 
cases not coming within the purview of 
S. 50, the Court is entitled to consider 
the facts in view of all the circumstances, 
and determine whether it was a just in- 
ference that a particular bolding bears a 
fixed rental. According to the Court of 
appeal below on the evidence in the case 
the presumption arose that the status of 
the plaintiff was that of a tenant holding 
at rent fixed in perpetuity; and it was for 
the defendant landlord to rebut that pre- 
sumption. The question whether a tenant 
has held at a uniform rate for a number 
of years is a question of fact, and not of 
law, and not an inference of law drawn 
from facts; on such a question the finding 
of the Court of first appeal is conclusive. 
The Court of appeal below came to the 
definite conclusion on evidence in the 
case, that the origin of the tenancy in 
question, to which the lands in suit ap- 
pertained, was unknown; that there was 
no enhancement of rent for a very long 
period ; that there were other oiroum- 
stances from which it could reasonably 
be presumed that the rent of the holding 
was fixed in perpetuity; and that the 
defendant bad failed to rebut tbe pre- 
sumption of fixity of rent arising from 
payment of rent for a long period at an 
unvarying rate. 

The findings arrived at by the Subor- 
dinate Judge in the Court of appeal below 
were binding on this Court in second 
appeal. It may be noticed in this con- 
nexion that the observations of their 
Lordships of the Judicial Committee in 


54 I A 178 (l) the question whether the 
tenancy was permanent or precarious, in 
the case before the Judicial Committee, 
seemed to their Lordships to be a legal 
inference from facts, and was not a ques- 
tion of fact, has no application to the case 
before us, seeing that the question before 
tbe Court was simply whether a pre- 
sumption could or could nob arise from a 
tenant having held at uniform rate for a 
very long period and from other circum- 
stances that the tenancy was one of 
which tbe rent was fixed. Such a ques- 
tion must be a question of fact; and tbe 
decision of tbe final Court of fact must be 
taken to be conclusive between parties 
concerned. See in this connexion 29 0 
W N 500 (2). The presumption of fact 
as to fixity of rent was drawn in the case 
before us, from evidence on record by the 
Court of appeal below, and that presump- 
tion bad not been rebutted. In the above 
view of the main question arising for con- 
sideration in this appeal, the decision of 
the Subordinate Judge in tbe Court of 
appeal below, could not be interfered 
with. Tbe above conclusions arrived at 
by us dispose of this appeal. It was how- 
ever raised before us on behalf of tbe 
defendant-respondent that two other 
questions arose for consideration in tbe 
case before us, namely : 

I. That in view of tbe provisions con- 
tained in S. 26-F (5), Ben. Ten. Act, 
the plaintiff had no subsisting interest in 
him, on which tbe claim in suit in tbe 
present case, could be based. Tbe suit 
was, therefore, not maintainable. 

II. That regard being had to tbe final 
decision in a proceeding under S. 106, 
Ben. Ten. Act, the suit was not main- 
tainable, and that the said decision 
operated as a complete bar to any relief 
being granted to the plaintiff in tbe suit. 

There is nothing contained in tbe issues 
raised for determination in tbe suit, and 
in the judgments of tbe Courts at tbe 
previous stages of tbe litigation, from 
which it could possibly be said that the 
points now sought to be raised before us, 
relating to tbe maintainability of the suit 
in which this appeal has arisen, was 
raised by the defendant at any previous 
stage of the litigation. We are unable to 
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give effect to any of the contentions 
raised before us for the first time, and we 
are not at all satisfied that there is any 
substance involved in them. In the re- 
sult, the appeal is allowed. The decision 
of the learned Judge of this Court, against 
which this appeal is directed, is set aside; 
and the decree of the Subordinate Judge 
in the Court of appeal below, passed on 
30th November 1933. in favour of the 
plaintiff^appellant, is restored. The plain* 
tiff.appellant is entitled to get his costs 
in the litigation throughout from the 
defeodant-respoodent. 

v.b./r.K. Appeal allowed. 
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Costello and Panckridge, JJ. 
Siva Mohan Kundu Choudhury and 
others — Defendants — Appellants. 

y. 

Sm. Bechumoyee Dasi — Plaintiff and 
others — Defendants — Respondents. 


Appeals Nos. Ill and 112 of 1934, Do- 
oided on 2l8t November 1935. 

Ret judicata — Bar of— -Suit by daughter 
claiming certain property at toJe daughter 
of her father, on ground that be died in* 
kettate and without male ittuet*— Father 
found to have executed will— Decition in 
previout tuik ko which executort of will were 
nok made parklet does not operake at ret 
judicata— Plaintiff praying for revocation of 
will on ground that it it forgery — She mutk 
lake recourte to proceedings under teila* 
menlary jurisdiction. 

Where a suit it instituted by a daughter, on 
the death of her mother, claimiDg certain pro* 
perty at the sole daughter of her father, on the 
ground that he died Intestate and without any 
male issue, but it It found during the trial of 
^ ui fsthor had executed a will of 

which probate was taken, a decision in a previ- 
ous tnlt to whloh the plaintiff's mother and the 
defendants were parties, but in which the exe- 
cutors of the will, as representative of the 
estate of the testator, were not impleaded, does 
not operate as res judicata, so as to estop the 
defendants from putting forward the will in 
f “ ‘^9 PlaloMS alleges that 

P«y9 that it should be 
Mvoked. she must take recourse to prooeedings 
properlyconstituted and brought under the testa* 
mentary jurisdiction. [P 688 o5”2rP 689 0 1 ] 

H. D. Bose^ T. Ckatierjee and O P 
Aar— for Appellants. 

^5 — for Res- 

poDdenc (Beohumoyee). 

S. N. Banerjee and S. B. Das-iot 
Manabendra and Radbakanta 

B. O.Ghose and A. K. Boy Ur.)-toT 
Dotty Dofendants. 

S. B. Dutt for Bharat Chandra. 

o. K. Basu for Jadngopal. 


Costello, J.— These appeals are from a 
judgment dated l7th August 1934, where- 
by the learned Judge in the Court below 
made a decree in favour of the plaintiff 
Srimati Bechumoyee Dasi declaring that 
she is entitled to a one-twelfth share in 
certain properties and in the business re- 
ferred to in Schs. B and C annexed to her 
plaint and to a one-fourth share in pro- 
perties and in the business mentioned in 
Sobs. D and E. The decree made by the 
learned Judge also included an order for 
partition and all other necessary reliefs 
in that connexion. The suit was institut- 
ed by the plaintiff on 19th August 1031 
and by the plaint it was averred that one 
Kissori Mohan Kundu Choudhury. who 
was during his life time and at the time 
of his death governed by the Bengali 
Sobool of Hindu Law, died intestate on 
12th March 1880 without any male issue 
but leaving bis widow Srimati Manorama 
Dassi and the plaintiff who is the only 
daughter of Kissori Mohan and bis wife 
Manorama. 

The plaintiff Beohumoyee Dassi olaimed 
that on the death of her mother on 23rd 
January 1931 she as the sole daughter of 
Kissori Mohan Kundu Choudhury became 
entitled to the whole of bis estate. The 
plaintiff set forth the list of properties 
wbioh are comprehended in the schedules 
to which I have already referred. It is 
to be observed that by the plaint in the 
suit the plaintiff founded her claim solely 
upon the basis that her father had died 
intestate and that after the death of her 
mother, who inherited a Hindu widow's 
right in the property of her husband, the 
plaintiff became entitled to the whole of 
her father's estate. The statements in 
the plaint were verified by Ratnamay 
Srimany who is described as the con- 
etitnted attorney of the plaintiff. We are 
informed that he is in fact the son of the 
plaintiff. The facts as stated in the 
plaint did not represent the real state of 
affairs for it was nob the fact that Kissori 
Mohan Kundu Choudhury had died in- 
testate; on the contrary he had nob only 
made a will but probate of that will had 
been granted by this Court as long ago 
as the CDonth of April in the year 1880. 
By that will broadly speaking, Kissori 
Mohan gave the bulk of his property to 
two of his brothers, and made certain 
provisions for the maintenance of his 
widow and the maintenance of bis 
daughter, the plaintiff. There were also 
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certain provisiona in the will requiring 
the principal beneficiaries to make provi- 
sion for certain Debutter dispositions. 

In the year 1912 the widow of the 
testator Manorama Dasi instituted a suit 
iu which she averred that the mainten. 
ance provided for her by the terms of her 
husband’s will are insuflBcient, and she 
claimed that she was entitled to receive 
at the hands of her brothers-in*law, as 
executors and beneficiaries under the will, 
a larger sum for her maintenance. As an 
outcome of the proceedings she received, 
at any rate she was declared to be en- 
titled to a sum of Rs, 235 monthly for 
her maintenance. The importance of that 
suit is this i that so far from any question 
arising as to whether or not Kissori 
Mohan bad left a will, in that suit the 
will was actually referred to if not in fact 
relied upon. What we are concerned 
with however is another suit, a suit which 
came before the Court at Hooghly. We 
are concerned with that suit for this 
reason : In reply to the plaint filed by 
the plaintiff in the present suit, the de- 
fendants put in a written statement in 
which they stated in para. 3 that : 

With referoDce to para. 1 of the plaint they 
deny that Kishorl Mohan Kuodu Choudhury 
(hetdinafter rdfetred to as the testator) died in* 
testate. Prior to his death and on 28th Fal* 
goon 1236 B. S. correaponding with lOtb March 
IdSO the testator made and published his last 
will in the Bengalee language and character 
whereby be gave and bequeathed his entire 
estate absolutely unto his uterine brothers 
Hiramobao Rundu Cbondbury and Nagendra 
Mohan Kundu Ohoudhury subject to certain 
legacies and annuities therein mentioned. The 
widow of the testator is named in the said will 
as Bamani Dassi. 

Paragraph 4 of the written statement 
is as follows : 

The said will was duly proved and on 7th 
April 1880 probate thereof was granted to the 
said Hiramohan Kundu Choudhury and Ka* 
gendra Mohan Kundu Choudhury, both since 
deceased as the executors thereof, by this 
Hon'ble Court in its testamentary and intestate 
jurisdiction. 

Id para. 9 the defendants said : 

Until the death of the said Sm. Manorama 
Dasi, as mentioned in the plaint, the plaintifi 
all along lived with her in the family dwelling 
house of the testator at Mohiary in the district 
of Howrah and she has all along been aware of 
the existence of the said will and of the provi- 
eions made thereunder for her and her heirs 
and also of the said suit No. 27S of 1912 as well 
as of the various proceedings had and decrees 
and orders made therein. 

There is therefore a definite allegation 
that the plaintiff was aware — indeed she 
must have been aware — of the existenceof 


the will made by her father and the fact 
that probate of that will had been granted 
by this Court. It would be superfluous 
for us to make much comment upon the 
conduct of the plaintiff and her advisers, 
in putting on the file of this Court a plaint 
which obviously must have been drafted 
with tbe definite design of suppressing 
from the knowledge of the Court the fact 
that Kissori Mohan Kundu Choudhury had 
made a will and that that will had been 
duly admitted to probate. On the facts, 
as they now appear and so far as the pre- 
sent case is concernsd, one need only ex- 
press astonishment that any one should 
have been found or procured to verify 
statements which are manifestly untrue. 
It is a little difficult to understand bow 
tbe plaintiff or her advisers could have 
imagined that upon the plaint as it was 
originally drafted the plaintiff could pos- 
sibly succeed in her suit, because tbe 
fact that there had been a will and that 
will had been duly proved was bound to 
be urged against her either before or at 
tbe trial of the suit. 


Actually, as I have pointed out, tbe 
existence of the will and the fact of the 
probate was brought to the attention of 
the Court in the written statement put 
in by the defendants. Thereafter the 
plaintiff was permitted to file a pleading 
that was described as a "written state- 
ment on behalf of the plaintiff.” That 
document was verified on 4th May 1934. 
It is tbe contents of that pleading which 
have given rise to such difficulty, as there 
is in tbe way of a proper determination 
of tbe suit and this appeal. In my opi- 
nion what was intended was that the 
plaintiff should merely have an oppor- 
tunity of making answer to the defen- 
dants’ contention in the matter of pro- 
bate of tbe will, and though that plead- 
ing was called "written statement on be- 
half of the plaintiff” it was to all intents 
and purposes what under English proce- 
dure would be a "reply ” to the defence 
putr in by the defendants. In my view it 
was never intended by the plaintiff that 
this pleading should constitute something 
in the nature of a further statement of 
claim, or as an amendment of tbe original 
claim. In this "written statement” the 
plaintiff stated that Kissori Mohan Kundu 
Choudbary never executed a will. That 
might have been by way of traversing the 
defendants’ pleading. Then the plaintiff 
states : 
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The will set up Is a forgery. With full know- 
ledge of the fact that the will was a forgery, 
probate was obtained from this Hon*ble 
by means of fraud. Probate was never granted 
to Nagendra Mohan Kundu Choudhury. 

It appears that the whole of para. 1 of 
the written statement was intended to 
plead in effect that if there was a will it 
was not genuine and probate of it ought 
never to have been granted. In para. 2 
the plaintiff said : 

The plaintiQ submits that if necessary the 

S ;raQt of probate may be revoked on the grounds: 
s) The will was a forgery ; (b) the grant of 
probate was obtained by suppressing the fact 
that it was a forgery and by falsely represent- 
ing to the Court that it was a genuine docu- 
ment ; (o) the grant has become useless and in- 
operative by reason of the decree made In suit 
No. 61 of 1884 as hereinafter mentioned : (d) 
the proceedings to obtain probate were defec- 
tive in substance. 

If that paragraph was really intended 
to be a claim for the revocation of the 
grant of the probate of the will of Kissori 
Mohan Kundu Choudhury, then it seems 
quite obvious, that it was not a claim 
which could properly be made in a suit 


had occurred in the Court at Hooghly 
which operated either as an estoppel in 
the way of the defendants or in the nature 
of res judicata. The learned Judge de- 
voted the greater part of his somewhat 
lengthy judgment to a discussion of the 
effect of that para. 3 of the written 
statement on behalf of the plaintiff. Mr. 
S. M. Bose, on behalf of the plaintiff-res- 
pondent, has argued before us that the 
effect of the proceedings before the Court 
of the second Subordinate Judge, Hoogh- 
ly, was that there was a declaration 
not only contained in the admission 
on the part of the defendant but 
declaration in the decree which was made 
by the Court at Hooghly, and to all in- 
tents and porposes affirmed on appeal by 
this Court, that the plaintiff was num. 
bered amongst the co-abarers in the 
estate of Cbaitanya Cbaran Kundu Chou- 
dhury or rather her mother was so num- 
bered together with the brothers of Kis- 
sori Mohan Kundu Choudhury in such a 
wav as to hrin<? it about that in effect thf^ 


soon as the present suit. It is a clair 
which could only be made in properl 
constituted testamentary proceedings 
But the paragraph which has mainl 
given rise to the discussions that hav 
taken place not only in the Court belo^ 
but before this Court is para. 3. In tha 

P^J^graph the plaintiff said this : 

The plaiotiU will contead that the proceed 
logs and decree in suit No. 61 of 1334 (in th 
Court of the second Subordinate Judge s 
Hooghly, which was a.SDit (or partition of th 
joint family properties between the eo*sharei 
and in which among others the plaintiQ 
o.her and the defendants or their ptedece' 
sors-m-lntarest were parties) declared and/c 
created the right of Sm. Raman! DasI alias Sn 

Kishorl Moha 

Kundu Choudhury as a oo-sharet in the estat 
Ohatan Kundu Ohoudhurv an 
she will contend that by reason thereof the d« 
lendants are estopped from setting up th 

kub J - Ar t as the heiress < 

irtio^ 

Then she sets oat a number of dooo 
ments which came into existence in cod 
nexion with tha proceedings in the Coui 
at Hooghly. The appellants say that tha 
paragraph comes to no more than this 
that the plaintiff was in effect alleain 
that the defendants ought not to hav 
been allowed to sot up the will of Kissoi 

Mohan Kundu Choudhury as a defeno 
to the plaintiff a case and that somethin 


brothers of Kissori Mohan were renoun- 
oiDg or abandoQiDg their position as bene- 
ficiaries under the will, and were resbor* 
ing the family properties to the position 
they would have taken had there been no 
will at all. Mr. Bose referred first of all 
to a written statement which was filed in 
the Hooghly suit on behalf of Gurudas 
Kundu Choudhury one of the defendants. 
Id that written statement he said: 

The plaiutiS has actually no cause of acbloQ 
for this suit against this defendaut, nor has 
he disclosed in the plaint any sufficient cause 
thereof. The plaiatiS and the defendant cannot 
be reokoned as members of an undivided Hindu 
family. The 6 anna eo-sbarors, namely the 
plaintifi and his brother Redar Kath and his 
deoeased (step) brother Annada Prasad's sons 
are members of a Hindu family separate from 
that to which the 10 anna co*sharers, namely 
these defendants and defendants 4, 6, C, 8 and 9 
belong. The co-sharers of the 10 annas and 6 
annas estate have some joint moveable and im- 
moveable properties and Kathar but the plamtif! 
has not mentioned anything in his plaint which 
goes to show that these defendants have done 
anything affecting the plaintiff's interest 
therein, nor U there any reason for their so 
doing; and the plaintiff has not In his plaint 
stated anything against these defendants except 
an unfounded allegation of their collusion with 
his brother Kedar Nath. 

It should be explained at this point 
that the suit in the Hooghly Court was 
brought by a representative of one of the 
branches of the family which descended 
from Earn Kanta Kundu Choudhury. He 
was the descendant of a man named Gour 
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Mohun Kundu Cboodhury who was a 
brother of Chaitanya Cbaran Kundu 
Choudhury. He claimed that his branch 
was entitled to a six anna-share in the 
joint family property while the represen- 
tatives of Chaitanya Cbaran were entitled 
to a ten anna share. The importance of 
the written statement which I have just 
read is (according to Mr. Bose) that it in- 
cludes in the group of ten anna sharers 

defendant 5” in the Booghly suit and 
she was the mother of the present plain, 
tiff. Mr. Bose, therefore, says that there 
was an admission by that written state-, 
ment that the plaintiff's mother was en- 
titled as a co-sharer to claim with the 
brothers of her husband Kissori Mohan 
Kundu, to the extent of such interest as 
she would get as a Hindu widow. Mr. 
Bose then referred us to the decree which 
was ultimately made in the Hooghly suit. 
That decree is dated 12th February 1889 
and contained this statement: 

The defondants 2 to 9 who are co'sharers to 
the extent of 10 anoas obtained possession of 
the said (property) and of Kheraj and Lakharaj 
properties mentioned in Sch. Ga, below which on 
division have been allotted to them by the 
Commissioners. 

The Hooghly suit as already stated, 
ultimately came on appeal to this Court 
and the decree of this Court was dated 
25th April 1892. It must be borne in 
mind, however, that the widow Bamani 
Dasi herself also put in a written state- 
ment in the Hooghly proceedings and in 
that written statement she said: 

I, Srimati Ramani Dasi, state that at the time 
of his death my husband made a will whereby 
he appointed his brother Hira Mohun Kundu 
Choudhury defendant 3 as the executor and the 
said defendant having as such taken probate of 
the will has been managing and looking after 
all the properties left by my husband. Under 
such circumstances it is unjust to make me a 
defendant In this suit. Whatever written state* 
ment is necessary to be filed in this suit has 
been filed by the said defendant Sand I admit 
that written statement to be true and the said 
written statement may be treated as if filed on 
my behalf. 

It seems clear, therefore, that so far as 
Bamani Dasi was coucerned, she, in the 
Hooghly suit, was repudiating the sug- 
gestion (so far as any such suggestion had 
been made) that she was entitled to any 
part of the estate of Chaitanya Charan 
Kundu, other than such interest as she 
aetjuired by reason of her husband’s will 
which had been duly proved by one of her 
co-defendants in the suit. In my opinion 
the admission (if it can properly be called 
an admission) which appears in the writ- 
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ten statement, which I have read, of one 
of the defendants in the Hooghly suit, 
and the statement in the decree of the 
Hooghly Court regarding the ten anna 
co-sharers ought to be taken for our pre. 
sent purpose, as indicating nothing more 
than that on the one side of the family 
there was an aggregation of persons who 
constituted ten anna co-sbarers and on the 
other side there was an aggregation of 
persons who constituted six anna co- 
sharers and defendant 5 the mother of the 
present plaintiff was numbered in the 
group which constituted the ten anna co- 
sharers. Therefore, in my opinion it is 
impossible successfully to contend that 
the effect of the decree in the Hooghly 
suit was to obliterate the will and the pro- 
bate of the year 1880. 

Bat there is another aspect of the case 
which puts the matter beyond all qnestion 
in my judgment and it is this that in the 
proceedings in the Hooghly Court the 
executors under the will of Kisbori Mo. 
ban Kundu Choudhury were not parties, 
and they were not brought into the suit 
at all. It is true that one individual who 
was in fact an executor under the will 
was there, but be was so far as the plain- 
tiff in that suit was concerned, not there 
qua executor under the will but solely in 
his personal capacity as one of the group 
of ten annaoo-sharers. The fact that when 
he put in his written statement he referred 
to himself as an executor, makes no diffe- 
rence whatever, in my opinion because he 
was not in fact sued as an executor. 
Therefore the question of the validity and 
the operative effect of the will of Kisbori 
Mohan Kundu was never under disoussion 
or at issue, in any sense whatever in the 
Hooghly Court. In the circumstances it is 
impossible for us to hold that the effect 
of the proceedings and the decree in suit 
No. 61 of 1884 in the Court of the 2nd 
Subordinate Judge at Hooghly was to 
confer upon the plaintiff any rights m 
respect of her father’s property other 
than those she already possessed by virtue 
of her father’s will. The learned Judge 
seems to have taken the view that be- 
cause Bamani Dasi (otherwise called 
Manorama Dasi) the mother of the plain- 
tiff, was a party to the Hooghly proceed- 
ings therefore what transpired as the out- 
come of those proceedings, has precluded 
the defendants from relying upon the^u 
as a defence to the plaintiff’s claim in the 
present suit. In my opinion it is by no 
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meaos certain that it can rightfully he 
argued that anything which Ramani Dasi 
did or did not do in those proceedings 
could be effective in favour of the present 
plaintiff as against the present defendants 
and I doubt very much whether this case 
can really be said to be a case where 
these proceedings in the law can be taken 
to be proceedings as between the same 
parties as those in the present proceed- 
ings. In that view of the matter it would 
be of course impossible to bold that any 
case of res judicata can arise. It is, 
however, sufficient for the purpose of dis- 
posing of this appeal to say, as I have 
already said, that the executors of the 
will were not represented in those pro- 
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OSD recall that probate od the ground that the 
will was lorged. However If necessary this suit 
could be adjourned until the decision of a Court 
of probate was obtained. 

Then the learned Judge proceeded to 
deal with the effect of the suit of 1884. 
Holding, as I do, that the proceedings in 
suit No. 61 of 1884 were not so constituted 
that they can have any effect whatever 
on the will of 1880 it follows that this 
appeal must he allowed and the plaintiff's 
suit dismissed. We think that the un- 
successful plaintiff must pay the costs to 
the representatives of Hira Mohan and 
the representatives of Nagendra Mohan 
and the costs of the Thakur both of the 
trial Court and this Court. The Thakur 
is entitled to retain its costs out of the 


ceedings, and therefore nothing was done 
which could interfere with the full legal 
effect of the provisions contained in the 
will of Kissori Mohan Kundu Cboudhury. 

Once we have arrived at the position 
that the proceedings in the Hooghly Court 
have no effeot upon the validity and 
operative force of the will of Kissori 
Mohan Kundu Cboudhury it automatically 
follows that the plaintiff cannot possibly 
Bocoeed in this suit. If by the written 
statement on behalf of the plaintiff the 
plaintiff intended to set up a substantive 
ease, that the will of her father made and 
proved some fifty or more years ago, was 
a forgery, or that the probate which was 
granted ought to be revoked, the ehort 
answer is that she can only do this in 
proceedings properly constituted and 
brought under the testamentary jurisdic- 
tion of this Court. The learned Judge 
seems to have fully recognised that that 
18 the position in law and he set it out in 
his judgment. At the bottom of p. 42 of 

the paper book we find that the learned 
Judge aaid : 


Various issues ware raised, but ooly two point 

kb's 3olt th. 

fin a forgery 


Then he says: 

daolabn In 43 I A ‘ 
(1) at p. 97 in my opinion concludes the matte 

in England depended on the existence of sen 
rate Oourts with separate iurisdiotlon. hot S 
Judicial Committee in the osee cited laid dori 
the rule for the Courts in India, and whe 
pronto has been granted, it is only a Con 
with probate iuris diotlon sitting as such th 

1. Sheopacson Singh y. Ramnandan 


Debutter estate io aoy eveut. Tbe 
oross.objectioas are dismissed without 
costs. The receiver will be discharged. 

Panckridge,!. — I agree. la my opinioa 
if we were constrained to dismiss this 
appeal tbe result would be a manifest in- 
justice. Tbe learned Judge properly held 
that it was not competent for the plain- 
tiff in these proceedings to challenge tbe 
validity of the will or the grant of pro- 
bate. It follows that the only arguments 
upon which tbe plaintiff was entitled to 
rely are those based on para. 3 of the 
additional written statement. Before the 
learned Judge it appears that tbe outy 
aspect of the paragraph which was dealt 
with by the plaintiff was that which con- 
earned with tbe question of res judicata. 
Before us, however,learned counselfor the 
plaintiff sought to base a couteotion upon 
the paragraph to the effeot that the de- 
cree of tbe Hooghly Court had operated 
to transfer the estate of the testator from 
the executors to the ten anna co-sbarers, 
or, in other words, to confer upon the 
testator's widow a Hindu widow's estate 
in tbe testator's undivided share. 

It appears to me to be a sufficient an- 
swer to this submission to say that tbe 
testator’s estate was not represented in 
the proceedings and therefore the decree 
could not affect it. The plaint in the 
Hooghly suit makes no mention of the 
testator or his will or of the fact that 
the defendant Hira Mohan Kundu was 
the executor named in the will and had 
obtained probate of it. The testator’s 
widow, so far from claiming to be inter- 
ested as on an intestacy, expressly dis 
claimed such interest, and relied upon the 

.K.J which the 

plaintiff tehea as indicating that the tes- 
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tator’a estate was before the Court is that 
iu the writteo statement of defendants 
3, 5 and 7, defendant 3 Hira Mohan pur- 
ports to file it for self and as executor to 
the estate of Kisbori Mohan Kundn 
Choudhury, deceased.” In my opinion 
this fact makes no difference to the posi- 
tion. it cannot be suggested that the 
plaintiff by his plaint bad made the re- 
presentatives of Kisbori Mohan's estate 
parties to the suit in their representative 
capacity. 1 consider that to make them 
parties at a subsequent stage, a formal 
application was required and such for- 
mal application was never made. In 
these circumstances it appears to me un- 
necessary to deal with the application 
of the plaintiff's counsel for leave to 
amend the additional written statement 
or the plaint in such a way as to put for- 
ward a claim to the testator's estate 
based upon the suggested transfer effected 
by the decree of the Hooghly Court. 

In my opinion, it would be useless to 
allow such an amendment, because in any 
event the plaintiff's claim, if founded upon 
the suggestion of such a transfer, is bound 
to fail. The same considerations seem 
to me to be applicable to the question of 
res judicata. If the representatives of 
Kishori's estate were not, as such, parties 
to the proceedings in the Hooghly Court, 
no decree or decision of that Court can 
operate as res judicata against them. Ac- 
cordingly, I am of opinion that the will of 
Kishori stands and that nothing took 
place in the Hooghly Court which had the 
effect of transferring his estate from the 
executors or from those claiming under 
the will to the 10 anna co-sharers as a 
body or to the testator's widow in her 
capacity of a Hindu widow. I therefore 
concur in the order that the appeal should 
be allowed and the suit dismissed. The 
defendants are entitled to their costs 
here and in the trial Court. 

K.M./K.K. Appeal allowed. 
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E. C. Mitter, J. 

[Dexcan) Emdad A/i— Decree. bolder— 
Appellant. 

V. 

Haran Sheikh— Ohieolor and others— 
Respondents. 

Appeal No. 88 of 1935, Decided on 15th 
Juno 1936, from appellate order o( Sub- 
Judgo, Pabna, D/- 27tb August 1934. 


(a) Practice— Inconsistent pleas not to be 
raised in course of sftme lifcigotion. 

A litigant shall not be allowed to titKe iacOQ* 
sistent and diametrically opposiie p •>! ions in 
the course of same litigatioo. tP 592 C 1] 

(b) Transfer of Property Act • 18S2)» S. 52 
—Doctrine of lis pendent includes sales in 
invitum. 

Section 52 embodies the principle of lis pen* 
dens which is wide ooough to include sales in 
invitum. (P 592 C 1) 

(c) Practice — Remand — No appeal filed 
from order of remand — Party aggrieved can* 
not challenge it. 

Ad order of remand, although an irregular 
one if not appealed against, is final and cannot 
be challenged later on by the aggrieved party: 
1935 Cal 134, Bel. on. [P 592 C 1, 2] 

(d) Execution sale— Mortgage of, or charge 
on, property to be told — Mortgagee's objec* 
tion under O. 21, R. 59, Civil P. C. , in execu* 
lion sale upheld — Fact of mortgage must be 
inserted in sale proclamation —Order under 
O. 21, R. 62, Civil P. C., not set aside by 
proper suit— Order remains final- In such 
case purchaser cannot challenge mortgage^ 
Other ways of notifying mortgage or charge 
— Effect of notification in case of mortgage 
and charge. 

A mortgage or charge can be brought to the 
notice of intending purchasers at Court sales in 
two ways : firstly if a claim preferred under 
0. 21, B. 59 by the mortgagee succeeds the fact 
of the mortgage must be inserted in the sale 
proclamation. In that case the order passed 
under 0. 21, B. 62, if not set aside by a suit 
instituted under the provisions ot 0. 21, R. 63, 
would stand as a final order and would pre* 
elude the purchasers at the Court sale from 
challenging the mortgage. A mortgage or 
charge, however, can also be notified In the 
sale proclamation settled under the provisions 
of O. 21, B. 66 or otherwise at the time of 
the sale. ^Vher6 a mortgage or charge is noti* 
fied at the sale, but not as a result of an 
order made by the Court under 0. 21, B 62, 
the notification has no greater or less efiect in 
law than that of notice. The purchaser at the 
Court sale in that case only takes with notice 
of the mortgage or charge. In the case of a 
mortgage such notification does not carry the 
matter further, for a mortgage is binding on 
the purchaser of the equity of redemption whe* 
tber he has notice of it or not. But in the case 
of a charge its notification baa a value: 29 All 

418 and 1920 Cal 354, Bel. on. ,1 

(P 692 0 2; P 693 0 l] 

(e) Mortgage-Decree on mortgage obtained 
coUueively— Other person obUining decree 
against mortgagor and attaching 
property— Mortgage decree is nullity— 5uch 
other person is not affected by mortgage 
decree and cannot be regarded as represen* 

tntive of morlgogor. . 

Decree obtained by a person in collusion wlta 

defendant in a mortgage suit Is not a decree ot 

Court at all in the eye of the law. and » 
who purchases a mortgaged properly in 
of bis decree against a mortgagor is not 
by tbo mortgage decree and cannot be 

be a representative of mortgagor - 34 

62 {FBI and Dandon v. Beecher (1836 3 01 * ^ 
479, Bsf. on. ^ 
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5itr„ ( handra Lahiri aud Ganga 
Pros.,d . for Appellant. 

t\ri^hn.i Kamdl Maitr<i~‘lot Respon- 
dt-iita 

Judgment.— The facts of the case are 
as follows: One Najimuddin and two other 
pel SODS owed a considerable amount of 
money to the respondent Haran Sheikh, 
who brought his suit to recover the same 
on 27th April 1931 and recovered a decree 
on 16th January 1932. In execution of 
bis decree he purchased on 20tb June 
1932 balf-sharo of the property which is 
the subject-matter of this appeal. Shortly 
after Najimuddin had incurred bis liabi- 
lities lo Haran Sheik, he executed in 
favour o.' the appellant, Dewan Emdad 
Ali, a mortgage bond on 12th Assin 1336, 
corresponding to a date in September 
1929. The mortgage is an unusual one 
because it nob only included all his im- 
moveable properties but also all his 
moveables including bis cooking vessels 
and all bis earthly possessions. This 
mortgage followed a bibabil-ewaz which 
he bad executed in favour of bis wife in 
lieu of alleged dower which included also 
all his immoveable properties and all bis 
moveables. This hibabil-ewaz was un- 
doubtedly a hotitious transaction and 
has been found to be so by the lower 
Court, but it has no direct bearing upon 
the question raised before me. Shortly 
after the aforesaid mortgage Dewan 
Emdad Ali brought a suit to enforce it. 

He gob a preliminary decree on 25th 
February 1932, and a final decree on 20th 
April 1932. Shortly after obtaining his 
decree Haran Sheikh applied for execu- 
tion. In one execution (Money Execu- 
tion 88 of 1932) he prayed for sale of move- 
ables and in another execution (Money 
Execution 20 of 1932} he prayed for sale 
of immoveable properties. Dewan Emdad 
Ali made two applications to the Execut. 
mg Court in the two execution oases, one 
relating to the moveables and another to 
the immoveables. I am only concerned 
with his application in respect of the im 
moveable properties against which Haran 
Sheik wanted to proceed. It is nob an 
application under O. 21, B. 69 of the 
Code. He simply asked his mortgage 
decree to be notified at the time when 
the immoveable properties attached bv 
Haran Sheikh would be sold. On that 
application the Court passed the following 
order on 2nd May 1932 : ® 


One Dewan Emdad Ali puts in a petition that 
the property mentioned in lot No. 2 of the exo* 
cation petition, which has been advertised for 
sale is mortgaged to him and the mortgage suit 
has been decreed in the local 2nd Munsif's 
Court. It is ordered that the mortgage to be 
noted upon (?) at the time of sale, as the sale 
proclamation has already been issued. 

At the time of the sale Dewan Emdad 
Ali's mortgage was notified, and at the 
sale the decree-holder Haran Sheik pur- 
chased the same, as I have stated above, 
on 20th June 1932. Dewan Emdad Ali 
put his mortgage decree in execution 
and purchased the mortgage properties 
(16 anuBS of the property uow in dispute 
was one of them) on 25th February 1933. 
He applied for possession and was resisted 
by Haran Sheikh and the proceedings out 
of which this appeal arises were started 
by Dewan Emdad AH, he applying to the 
executing Court to be put in possession of 
the entire property. Haran Sheikh re- 
sists his claim to a half-share therein, the 
share which he purchased in execution of 
his decree. 

The learned Munsif by his order dated 
I9th June 1933 held that as Haran was 
not a party to the mortgage suit and was 
in possession, Dewan Emdad Ali could nob 
go upon the property without calling 
upon Haran Sheikh to pay up the mort- 
gage dues, and Haran Sheikh could not be 
turned out of the property without an op- 
porbuniby being given to him to redeem. 
He accordingly dismissed the application 
of Dewan Emdad Ali to be put in pos- 
session. There was an appeal against 
this order by Dewan Emdad Ali. The 
learned Subordinate Judge heard the said 
appeal on 26th October 1933. Before 
him Dewan Emdad Ali contended that 
Haraa's purchase was affected by the doct- 
rine of lis pendens, as he purchased after 
the iustitutioD of the mortgage suit, in 
fact after the mortgage decree. He 
urged accordingly that the Munsif was 
wrong in holding that Haran Sheikh was 
nob bound by his mortgage decree and 
had still in him the right of redemption. 
The learned Subordinate Judge held that 
the doctrine of lis pendens was applicable 

his order dated 

26th October 1933 for a finding as to 
whether the mortgage suit of Dewan 
Emdad Ah was a collusive suit or nob 
After remand the learned Munsif held 
t^hat the said suit was nob a collusive one. 
but the learned Subordinate Judge on 
further appeal baa held otherwise. 
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It is surprising to hear now the learned 
advocate of Dewan Emdad Ali saying 
that the order of remand made by the 
learned Subordinate Judge on 20th Oc- 
tober 1933 was a wrong one, as the 
learned Subordinate Judge ought to have 
held that S. 52, T. P. Act, was not ap- 
plicable. At that stage the pleader of 
Dewan Emdad Ali bad urged before the 
learned Subordinate Judge that the prin- 
ciple underlying S. 52 was applicable, 
convinced the Subordinate Judge that it 
was applicable and got a remand. I think 
that this is the case in which the salutary 
principle that a litigant shall not be al. 
lowed to take inconsistent and diametri. 
cally opposite positions in the course of 
the same litigation ought to be applied. It 
is on this principle that the appeal ought 
bo be dismissed, the findings that the 
mortgage of Dewan Emdad Ali was a 
fictitious one and his suit to enforce it a 
collusive one being good findings based 
on evidence and binding on me in second 
appeal. Mr. Lahiri in support of bis ap- 
peal formulated four points, namely : (i) 
S. 52, T. P. Act, does not apply to Court 
sales ; (ii) that the execution Court was 
precluded from entering into the ques. 
tion as to whether the mortgage decree 
was collusive or not ; (iii) Haran having 
expressly purchased subject to bis client's 
mortgage cannot challenge the same or 
the mortgage-decree ; (iv) Haran being 
the representative of the judgment-deb- 
tor, Najimuddin, the Court was bound to 
deliver possession to his clients. 

Regarding the first point, no doubt 
S. 52, T. P. Act, does not in berms apply, 
as Haran Sheikh purchased at a Court 
sale. But S. 52 embodies the principle 
of lis pendens which is wide enough to 
include sales in invitum. That is what 
the Subordinate Judge in substance held, 
and hold at the instance of Dewan 
Emdad's pleader, when he said that 
S. 52, T. P. Act,, was applicable. He 
used the expression that S. 52 T. P. 
Act, was applicable only as a convenient 
expression. I have already held that 
the learned advocate for the appellant 
cannot be allowed to raise now the ques- 
tions involved in the first two points. I 
am further of opinion that the order of 
the learned Subordinate Judge, dated 26th 
October 1933, is not now open to cbal- 
lenge. It was an order of remand 
though an irregular one. The trend of 
authorities, with the exception of the deci- 


sion of Page and Graham, JJ., is that such 
an order is an appealable one : 38 0 W N 
1202 (I) at p. 1203. S. 105 (2) of the Code 
accordingly now precludes the appellant 
from challenging the order of remand and 
from urging the first two points. 

The fourth point urged before me falls 
to the ground with the first and second 
points. Haran Sheikh would be a repre- 
sentative of Najimuddin if he was affec- 
ted by the mortgage decree obtained by 
Dewan Emdad Ali against the latter. This 
is the principle formulated by the Pall 
Bench in 2i Cal 62 (2). But the mort- 
gage decree affects him if the doctrine of 
lis pendens applies. I have already held 
that the mortgage decree does not affect 
him as it was obtained in a collusive suit. 
On the principle formulated by Lord 
Brougham in the well-known case in 3 Cl 
& F 479 (3) the decree obtained by Dewan' 
Emdad Ali in the mortgage suit is not a' 
decree of Court ac all in the eye of the' 
law. I accordingly overrule the fourth' 
point also. 

Regarding the third point : in my judg- 
ment a fundamental distinction most be 
kept in view. A mortgage or charge can 
be brought to the notice of intending pur 
chasers at Court sales in two ways. 
Firstly if a claim preferred under 0. 21, 
R. 59 by the mortgagee succeeds, the fact 
of the mortgage must be inserted in the 
sale proclamation. In that case the order 
passed under 0. 21, R. 62, if not set aside 
by a suit instituted under the provisions 
of 0. 21, R. 63, would stand as a final 
order and would preclude the purchaser 
at the Court sale from cballeuging the 
mortgage, A mortgage or charge how- 
ever can also be notified in the sale pro- 
clamation settled under the provisions of 

0. 21, R. 66, or otherwise, as in this case 
at the time of the sale. In my judgment 
where a mortgage or charge is notified at 
the sale but not ae a result of an order 
made by the Court under 0. 21, B. 62, 
the notification has no greater or less 
effect in law than that of notice. The 
purchaser at the Court sale in that case 
only takes with notice of the mortgage or 
charge. In the case of a mortgage such 
notifi cation does not carry the matter 

1. Mahommad Ali v. Karam All, 1935 Oal 

134=155 I 0 606=38 0 W N 1203. 

2. lahan Ohandrs v. Benimadhab, (1890 " 

Oal 62=1 0 W N 36 (P B). 

3. Bandon v. Beecher, (1836) 8 01 & P 479 

Blight (N S) 632=6 E R 1617. 
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further, for a mortgage is binding on the 
purchaser ot the equity of redemption 
whether be has notice of it or not. 

But in the case of a charge its notifica- 
tion has a value. In the case before me 
there were no claim prooeedinga at the 
instance of Dewan Bmdad Ali. After the 
proclamation had been published he made 
an application to the Court and the Court 
said that notice of his mortgage was to be 
given at the time of the sale. Haran 
purchased at the sale and is only affected 
by the oonsequenoes of notice. He has 
not been put to any further disadvantage 
and be is not preclnded from ohallenging 
the mortgage or the mortgage decree, if 
be is not otherwise precluded on other 
grouncld. The view I am taking is sup- 
ported by the decisions in 28 All 418 (4) 
and 47 Cal 446 (5). I accordingly overrule 
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abstract, but rule? o( law in concrete oases as 
well : Ashbury v. E/fis, (1893) A C 

(d) Government of India Act (1919), 
S. 80(3)— Interpretation of— Local legisla- 
ture considering law relating to central sub- 
ject, may do so with previous sanction of 
Governor'General. 

Sub s. (3) of S. S0*A should bo iatorpreted 
as meaning that the local legislature of a pro- 
vince. if it makes or takes into coosideration 
any law regulating a central subject, it may do 
so with the previous sanctloa of the Governor- 
General. The expression 'subject to the provi- 
sions of this Act' should be understood in this 
sense. (P COG C 2l 

(e) Government of India Act (1919), 
S. 60*A (1) (3) Cl. (e) — Word 'regulate' in 
Cl. (e) does not mean 'adjust' but means 
'enact*. 

The word 'regulate* in Cl. (e) of S. 80*.\ (1) (3) 
does not mean 'adjust* but meand, to control 
by legislation, to subject to guidance by creat- 
ing a law : 1916 Cal 130, Disfiny. [P 607 C 1,2] 


all the points urged before me and dis- 
miss the appeal with costs. 

b.d./r.k. Appeal dismissed. 

4. Bhib Kuowar v. Sbeo Prosad, (1906) 28 All 
4l8ssl90C AWN 63=3$ A L J 200. 

5. Kalidas v. Prasanna, 1920 Cal 354^65 I C 
189=47 Gal 446. 
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Mdkerji and S. K. Ghose, JJ. 

Debendra Narain Boy — Plaintiff — 
Appellant. 

V. 

Jogendra Narain Deb and others — 
Respondents. 

Appeals Nos. I7l and S05 of 1933, De- 
■oided on 17th Iffaroh 1936, from original 
decrees of Sub-Judge, First Court, 24. 
Parganaa, D/. 24tb April 1933. 

(») Atiam Bijoi Succettion Act (2 of 1931), 

(1) ‘“d (2) — Declaration* con- 
tained in lub-M. (1) and (2) are ‘law’. 

contained in aub-as. ( 1 ) and 
(3) o£ S. 4are law’. Theyaraauchdeolarationaaa 
a local legislature of a province, otherwise com- 
petent, ifi empowered to enact. The Biini Sue- 
cesalon Act is Intra vires the Assam Leaisla- 

(P 601 0 3; P 609 0 3J 

(b) Government of India Act (1919) S. 65 

■iilridui[i^**'* in- 

Bootion 65 (1) (e) cannot be consttned to mean 
that the laws ate to be general law for all put- 
poses lor all Courts and for all places abd 

things. The laws may relate to partloular in- 
dlvidnals and need not be general legislation of 
provincial concern. gQj q 

(c) Gov«nment of India Act (1919), S. 80-A 

■(!)— Law’ contemplated by S. 80-A Ml-, 
laws of all kinds, general o/particuUr^ ' * 

Laws’ contemplated by S. 80-A fit ata u... 
of all kinds, not only laws in general ot In the 
1036 C/76 & 76 


(f) Interpretiition ot dtalutes — nutory — 
Language should be examined to find out its 
natural meaning, uninfluenced by previous 
state of law — History of enactment should 
not be iiK^uired into unless enactment is 
ambiguous. 

Id interpreting a statute the proper course in 
the first instance is to osamlne the language of 
the statute and to ask what is its natural 
meaning uniolluenced by the consideratioDS 
derived from the previous state of the law and 
sot to start by inquiring how the law previously 
stood, and then, assuming that it was pro- 
bably intended to have it unaltered, to see if 
the words of the enaotment will bear an inter- 
pretation in conformity with this view. It is 
useless to enter into an enquiry with regard to 
the history of an enactment and any supposed 
defect in the former legislation ou the subject 
which it was Intended to cure, in cases where 
the words of the enaotment are clear. It is 
only material to enter into such an enquiry 
where the words of an enactment are ambigu- 
ous and capable of two meanings in order to 
deterraine which of the two meanings was in- 
tended. It is not necessary to go Into the his- 
tory of the words unless the words are doubt- 
ful and requite historical investigation to 
explain them. If the words are really and 
fairly doubtful then according to well known 
legal principles and principles of common sense, 
historical investigation may be used for the 
purpose of clearing away the doubt which the 
phraseology of the statute creates : Bank of 
England v. Vafiot/no, (1891) i C 144 ; Reg, v 
J3 m;iop 0 / London, (1889) 24 Q B O 218 and 
Seg. V. Most, (1881) 1 Q BD 244, 

[P 60S 0 1,2] 

(g) Government of India Act (19 19), S. SO A 
^Sub sections of S. 80- A are not to be read 
as mutually exclusive. 

The several sub sections of S. 80-A are not to 
be read as mutually exclusive, but the first 
Is controlled by the other three, and, the second 
controls the first, and, Is in its turn controlled 
by the third ; the third controls both tho first 
and the second, and the fourth controls all the 
others. [p Q 
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(fa) Government of India Act (1919), 
S. 80*A (3)— Schedule of classification, part 2, 
item 51 — Central subject may be legislated 
upon under S. 80- A (3) — Item 51 U not the 
only way in which provincial legislature can 
deal with central subject. 

A declaration contemplated in Item 61 of 
Part 2 of the schedule of classification is not 
the only way in which a proviDcial legislature 
is enabled to deal with a central subject. A 
central subject may be legislated upon under 
S. 80-A (3), Government of India Act. These 
two again are not the only ways in which a 
central subject may be handled by a provincial 
legislature. (P 609 C 2] 

(i) Assam Bijni Succession Act (2 of 1931), 

S. 1 — Act is public Act — It determines 
right of individuals not merely inter se but 
as governing their relations with others. 

The Bijni Succession Act, even though it may 
be regarded as local and personal in some of its 
aspects is nonetheless a public Act. [P 611 C 1] 

Merely because an Act is a local or personal 
Act, as being confined to certain local limits 
and as affecting the status of a particular des* 
criptlon of persons only, it does not cease to be 
a public Act if it is the product of the legisla* 
tuce in its legislative capacity and is not the 
result of a procedure in which the legislature 
is called to enact a law embodying a conclnsion 
arrived at by it judicially or upon the basis of a 
contract as between rival parties for whose 
benefit the law is intended. If from the gene* 
ral tenor of the Act it appears that it purports 
to determine the status of individuals not 
merely inter se but as governing their relations 
with otbersi the Act can hardly be regarded as 
private Act. The importance of the question 
whether the Act is a public Act or private Act 
consists only in this : that if it is the latter 
then, though there be no saving clause, the 
rights of third parties will not be regarded as 
affected by necessary implication : Dawson v. 
Favtr^ (1844) 67 JE il 974, R. v. London County 
Council, (1899) 2 g B 454, Rtf. 

[P611 C 1 ; P 612 0 1, 2] 

(j) Assam Bijni Succession Act (2 of 1931), 

S. 4 (1)— Words 'Vitb title dating back" etc. 
in S. 4 (1) cannot be treated as mere recital 
and not as part of enactment. 

The words " with title dating back", etc., 
cannot be taken apart from the rest of the 
passage and treated as a mere recital and not 
as a part of the enactment. [P 616 0 2] 

(k) Interpretation of Statutes^Declaratory 
statute— Declaratory statute is generally re* 
trospective in effect— -Language of Act plain 
as to which portion is retrospective and 
which prospecUve — It ts not necessary to 
rely on any presumption. 

Declaratory statutes are generally retrospec- 
tive in their effect. Where, however, the 
language of the Aot itself In that respect is 
plain and non-ambiguous, as to which of its 
provisions are retrospective and which prospec- 
tive, it is not necessary to rely on any presump- 
tion as to the intent relating to its operation, 
to be inferred from the character of the Act 
beinR declaratory or otherwise : BngMsA case 
law referred. [P 615 0 2 ; P 616 0 2] 

(l) Interpretation of Statutes — Retrospec- 
tive effect — Retrospectivity is never pre- 
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sumed — It should be expressly or by neces- 
sary implication declared to be so. 

Retrospectivity is never presumed in Inter- 
preting a statute, and a law is regarded as re- 
trospective only when it is so by express enact- 
ment or it is a necessary implication by tbe 
language employed by the legislature, the pre- 
sumption always being against the taking away 
of vested rights : English cast law referred. 

(P 616 0 2) 

(m) Precedent— Authority of^AppItcability 
of decision to different statute — Authority 
it of little value. 

The authority of a decision, whether it is to 
apply or not to apply to a different statute, is 
of little value: In re New Callas, (1882) 2'2ChD 
Ref. [P 617 0 2] 

^ (n) Interpretation of Statutes ~ Retrospe- 
tive effect— Law altered during pendency of 
action — Rights of parties are to be go- 
verned by law as it existed when action was 
begun unless new statute expressly varies 
such rights — Absence of provision as to 
costs or compensation is not material — Court 
has wide discretion in tbe matter. 

Where tbe law is altered during the pen- 
dency of an action, the rights of parties are to 
be decided according to tbe law as it existed 
when the action was begun unless the new 
statute shows a clear intention to vary such 
rights. Tbe rule which is one of construction 
will only yield to a sufficiently expressed in- 
teotioD of the legislature that the enactment 
should have a retrospective operation. 

(P 618 0 13 

If the provision of an enactment purporting 
to have retrospective action is in itself clest, 
unambiguous and compelling in its meaning, 
the absence of a power of a provision as to 
costs or compensation is not quite material. 
The Civil Procedure Code makes a provision 
which leaves tbe Court a wide discretion in tbe 
matter of costs: Case law referred. (P 618 0 2] 


(o) Interpretation of Statutes— Objects and 
Reasons — Proceedings of Legislatures inclu- 
ding Statements of Objects and Reasons 
should be excluded from consideration. 

In interpreting a statute, proceedings of the 
legislature In passing an Aot, including state- 
ments of objects and reasons, and the debates 
cf the legislature, must be excluded from consi- 
deration. Nor are the Courts at liberty to 
construe an Act by any reference to the Bill in 
its original form : 22 Oat 788 (P 0) ; 1920 P 0 
56 ; Herron v. Ratkmines and Raghgar Iw 
provement Commissioners, (1892) A 0 498 and 
3. V. Oapel, 12 Ad. A E. 881, Rel. on. 

^ • [p 619 C 1, 2) 

(p) Interpretation of Statutes-Section--In- 
lerpretatioo of— Court should take whole 
Act into consideration — Construction not 
fitting with rest of Act should be rejected— 
Court cannot, however, alter the meaning ot 

what is clear. . 

Court interpreting a particular section oi an 
Act must taka the whole of the Act into eonsi- 
deration, and if any construction of the sec two 
does not fit In with the rest of the Act, it must 
reject it and look for some other construction 
Bhioh would apply to all parts of 
jqually well. But in doing so the Court is not 
free to alter the moaning oi what is of itself 
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clear and eiplioit : Bentley v. Rotherham and 
Kimbarworth Local Board of Health, (1876)» 4 
Ch D 53i; Palmer's Case, (1784) I Leach 0. 0. 
(Eli 4) 355 and Warburton^. (1831) 

2D&CI 480, Bel. on. [P 619 C 2] 

(q) Interpretation of Statute*— Intention— • 
Word* of Act precise and unambiguou*— 
Nothing more i* neceiiary than to expound 
them in their natural and ordinary ien*e ^ 
Doubt ariting from term* employed — Re- 
courte can be had to cau*e of statute and to 
preamble in gathering intention and com- 
parison of one part with other —Preamble 
can be referred to ascertain general scope of 
Act — Full title of Act can be used for 
ascertaining scope of Act— Short title should 
be disregarded. 

An Act should be construed according to the 
Inteot of the legislature which passed It. If the 
words of the statute are in tbemseWes precise 
and uoambiguous, thoa oothiug more is oeces* 
eary than to expound the words in their natu* 
ral and ordinary sense. The words themselves 
alooo, in such oases, declare the intoution of 
the legislature. But if any doubt arises from 
the terms employed by the legislature, it is a 
safe means of ooUecting intention, to call in 
aid the ground and cause of making the statute 
and to have recourse to the preamble and to 
compare one part of the Act with another. It 
is not safe to make out the intention of the 
statute from some other sources of information 
and then to construe the words of the statute 
in order to meet the assumed intention 

^ [P620 0 1,2] 

The preamble may always be referred to for 
the purpose of ascertaining generally the soope 
of the Act whore the enacting words are ambi* 
guous. The enacting words are not always to 
be limited by the words of the preamble and 
must in many instances go beyond it, and 
where they do so they cannot be out down by 
reference to it. The preamble however does 
not extend the provisions of the Act beyond 
ww -1 «o^cting part of the Act contains. 
While it u legitimate to use the full title of the 
Act to throw light upon its progress and scope, 
it is not legitimate to give any weight In this 
respect to the short title which is cLsen 
merely for convenience, its object being identi- 
fication and not description. The full title 
^^“^8lected anS it may be some guide 
F?-- . « 621 0 2 ; P 622 0 1. 2] 

S 4 m Ind of 193 I). 

lo fhl ’• confined to .«cce,.ion 

to tbe Kej— Any title otherwi.e then on betie 
of tuceeMion ii out«ide scope of the Act— 

"4 “d ini' ‘■> 

body may have to the properties of th^ ^ 
any portion thereof, is cLrly ojuide 
and purview of the enactment The onl. i?.?* 
that aub-ss. ( 1 ) and (2) of a a 

declare, and the only title which S 

'.s »> 5= f bLrnn^ 


A claim solely based on an alleged right of 
succession to the Raj is therefore hit by sub- 
ss. (1) and (2) of S. 4 and is barred, but a claim 
based upon an alleged title acquired by adverse 
possession, even though that claim is in res- 
pect of the properties which constitute the 
Bijni Raj, as dehned in the Act, but does not 
coDceru any question of status as the holder of 
the Rij or auy question of succession, is not 
barred by the Act. (P 023 C 2] 

Tbe title declared by the Act is the titlo to 
succession based upon tbe nomination as made 
on 2Sth September 1835, and has nothing to do 
with any titlo based on adverse possession and 
the declaration contained in S. 4 does not alTect 
such title. [P 024 C 1) 

(a) Aisam Bijni Succession Act (2 of 1931), 
S* 9 — S. 9 is prospective. 

The enactment contained In S. 9 Is expressly 
prospective in Its language. [P 024 C 1] 

(I) Assam Bijni Succession Act (2 of 1931), 
S. 4 (1) and (2)— Act operates even outside 
limits of province of Assam. 

The Bijni Succession Act applies to the status 
of tbe bolder of the Raj wherever the proper- 
ties apportaiaiog to the Raj may be situate. It 
was intended by the Assam Legislature that 
the Act should operate even outside the limits 
of tbe province of Assam and was within its 
authority in legislating on that footing. The 
scheme of an Act may be such as to afiock the 
properties outside the territorial limits of 
jnrisdictioQ of a particular legislature. This 
generally happens when tbe legislation is in- 
tended to act through a person who is within 
its jurisdiction, CP 624 0 2 ; P 625 0 1] 

(u) Appeal-Parties— Person impleaded at 

defendant to suit and party lo decree dis- 
missing suit— He has right to show even as 
respondent in appeal, that decree was wrongly 
passed. * ^ 

A person who is impleaded as a dofondank ko 
a suU and is a party to a decree dismissing the 
suit that has been passed la the suit, has the 
right to show even as a respondent in the 
appeal from the decree, that the decree was 
wrongly passed even tnough the efleot of set- 
ting aside the decree would be tore opauthe 
suit as against him. The Court has wide powers 
to add a party to a suit or an appeal, [P 6260 IJ 

(v) Assam Bijni Succession Act (2 of 1931 ) 

5>cope— Act merely declares rule of suc- 
cession and contains no provision forfeitina 

-ny person. 

1 ‘eglalaturo in passing the Bijni Suocas- 
9ion Aot has passed no provision forfoltlnj! or 
Mnflsoating the property of auy persou. H has 
merely declared a rule of sucoession which 
according to it is the customary Uw and has 
only supplemented that law where in its view 
it needed supplementing. [p gje 0 2] 

Bijan Kumar 

Qttwacia Okaran Sen. Jttendra 

M Prandhan Da (in 

No. 205) — for Appellank. ^ 


[P 623 0 2] 


sao- D P' S. G. 


<ihu,y, BoUram Deka, Shyamapada 
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Majumdar, Tarapada Mukherjee, J. N. 
Sen, Indu Prakask Chatterjee, Jitendra 
Mohan Banerjee, Bisu-analh Naskar, Ba. 
bindra Narayan Boy and Prandhan De 
— for Respondents. 

Judgment. — These two appeals have 
arisen out of two suits which were in- 
stituted by the respective plaintiffs for 
recovery of possession of properties which, 
even apart from the entity which they 
collectively form under a recent enact- 
ment, have for a long series of years been 
popularly known as constituting the Bijni 
Baj. The properties, with the exception 
of a few solitary items which are com- 
paratively recent acqnisitions, lie in the 
Province of Assam and are extensive and 
valuable, covering an area of 1200 sg. 
miles and yielding a gross annual income 
of over 5 lacs of rupees. The Rajas of 
Bijni belong to a very ancient house which 
may be traced as far back as the fifteenth 
or sixteenth century. The Maharaja of 
Cooch Bihar in Bengal still represents the 
main line of this dynasty, and the Rajas 
of Darrang, Sidli and Bijni also belong 
to the same stock. History traces the 
House to an aboriginal tribe of Kochos or 
Eajbansis who rose to power and who on 
the dismemberment of the ancient Hindu 
kingdom of Kamrup with its capital at 
Gauhati by repeated Mahomedan inva- 
sions, founded a kingdom which was at 
one time co-extensive with it. (See Hun. 
ter’s Imperial Gazetter of India, Yol. 1, 
p. 210.) With successive changes of 
status, the Bijni Raj, which possibly was 
a paramount power at its inception, 
became a feudatory State, at first under 
the Mahomedans, then under the Ahoms, 
again under the Mahomedans and later 
on under the Rajas of Bhutan: and 
after the Bhutan war of 1864 it came to 
be regarded as a hereditary zemindari. 
The members of the Raj family call them- 
selves Shivabansis and although it has 
been a matter of controversy between 
the parties in the present cases as to 
whether or not they are governed by the 
Hindu Law, it is not disputed that in the 
matter of succession they are governed, 
as well, by a customary law and certain 
Kulachar or family customs and usages. 

The history of the Raj, with which we 
are concerned for the purposes of these 
appeals, opens with the death of the last 
male bolder of the Raj, Raja Kumud 
Narain. 7 's Reia died intestate on 9th 
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March 1883 without any male issue and 
leaving him surviving two widows, Rani 
Siddheswari and Rani Abhoyeswari, and 
a daughter, Sikhareswari who died Boon 
after. The two widows obtained posses- 
sion of the estate, but disputes arose bet. 
ween them leading to a suit. No. 10 of 
1887, commenced by Rani Abhoyeswari 
against Rani Siddheswari for possession 
of the Raj on declaration of her title. On 
l7th May 1891, while this suit was pend- 
ing on appeal. Rani Siddheswari died. 
Rani Abhoyeswari thereafter continued 
in possession of the estate till her death 
on l7th October 1918. On her death the 
Deputy Commissioner of Goalpara stepped 
in and took possession of the Raj on the 
view that one Jogendra Narain, son of 
Raja Kumud Narain's brother Kirti 
Nariyan, was entitled to the Raj, while 
one Heramba Prasad Barua, son of Rani 
Abhoyeswari’s brother Bbabani Prosad 
Barua, was entitled to the personal estate 
of the said Rani. The said Jogendra 
Narain being a lunatic, the Court of 
Wards, Assam, assumed charge of the Raj 
on 5th December I9l8 and has since then 
retained possession. 

Before referring to the two suits which 
have given rise to the appeals, it is ne. 
cessary to refer to two other suits which 
were previously instituted. In 1919 ooa 
Bhairabendra Narain and one Ildai 
Narain, since deceased, who trace their 
descent from Maharaja Sbib Narain, a 
common ancestor of theirs and of Baja 
Kumud Narain, instituted a suit at Ali- 
pur. District 24-PargaBaB, being Suit 
No. 225 of 1919, against Raja Jogendra 
Narain and others for recovery of posses- 
sion of the Raj on declaration of their 
title thereto. In 1920 one Samarendra 
Narain instituted another suit against 
the Raja for similar relief at Dhubri, 
District Goalpara, and that suit was sub- 
sequently transferred to Alipore, District 
24-Parganas, and numbered as T. Suit 
No. 51 of 1922. Samarendra Narain 
having died, his sister's son Sourendra 
Narain was substituted in his place as 
plaintiff. On 25th October 1930 Smt 
No. 51 of 1922 was dismissed. On the 
same day petitions of compromise were 
filed in Suit No. 61 of 1922 and Suit 
No, 225 of 1919 as between Raja Jogen- 
dra Narain and the plaintiffs in fch® 
suits, namely Bhairabendra Naram and 
Sourendra Narain. Eventually, on 22 nu 
December 1930. the two suits were dis- 
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posed of in accordance with the ootopro- 
mise. To the terms of the compromise 
reference will be made hereafter. The 
two suits out of which the appeals have 
arisen are: T. Suit No. 84 of 1930 which 
has given rise to Appeal No. 171 of 1933 
and T. Suit No. 164 of 1930 from which 
Appeal No. 205 of 1933 has emerged. 

Suit No. 84 was instituted on 9th May 
1930. The plaintiff in this suit is one 
Debendra Narain Hoy who commenced it 
describing himself as the sole surviving 
executor to the estate of Bani Abhoye- 
swari. He alleged that since the death 
of Bani Sidheswari in 1891 Bani Abboye- 
swari was in possession of the entire Baj 
and the properties appertaining thereto 
in assertion of her own title adversely to 
and to the exclusion of all members of the 
Bijni Baj family or of any rightful claim- 
ants under custom or Kulachar and was 
in such possession to the knowledge of 
them all since then and till her death on 
17th October 1918, and that Bani Abhoye- 
swari had thus acquired an absolute and 
indefeasible title. He alleged that the 
Bani bad executed a Will on 30th August 
1918 whereby she bad appointed him as 
,one of the executors, and that on her 
death he and one of the other executors, 
namely one Bhawani Prasad Barua, bad 
obtained probate of the will from the 
High Court on the Original Side on 14th 
March I9l9. Piling the probate along 
with the plaint, he prayed for a declara- 
tion that he, as executor under the will, 
is entitled to the entirety of the Bijni 
Baj mentioned in Sch. B to the plaint and 
for possession of the said properties and 
also for other incidental and consequential 
reliefs. Sch. B to the plaint, in which as 
stated in the prayer aforesaid the Bijni 
Baj was described, consisted of nineteen 
items of immoveable properties (of which 
17 were situated in the Province of Assam, 
one in the Province of Bengal and one in 
the United Provinces), one item as to 
mesne pro&ts and seven items of move- 
ables. The aggregate value of the proper- 
ties was stated to be Bs. 5 lacs 47 thousand 
odd. BajaJogendra Narain (designated 
as Eumar) represented by the Court of 
Wards was impleaded as defendant 1; 
Bhairabendra Narain, one of the two 
plaintiffs in suit No. 225 of 1919, and 
Surendra Narain, son of Uday Narain.de 
ceased, who was the other plaintiff in that 
suit as defendants 2 and 3 respectively; 
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and Sourendra Narain the plaintiff in suit 
No. 51 of 1922 as defendant 4. 

Suit No. 164 was instituted on 25th 
October 1930. on which date, as already 
stated, judgment was pronounced in suit 
No. 51 of 1922 dismissing it, and petitions 
of compromise were filed in the two suits, 
namely No. 255 of 1919 and No. 51 of 
1922, as between Raja Jogendra Narain, 
Bhairabendra Narain and Sourendra 
Narain. The plaintiffs in this suit were 
No. 1, Punyendra Narain and No. 2, Sur- 
endra Narain, the former being grandson 
by a predeceased eon and the latter, as 
already stated, son of Uday Narain. de- 
ceased, who was co-plaintiff with Bhaira- 
bendra in suit No. 255 of 1919. In the 
plaint the history of the litigation bet- 
ween Bani Siddheawari and Bani Abhoy- 
eswari was given; it was asserted that on 
Baja Kumud Narain's death one Lalit 
Narain, grandfather of plaintiff 2, and 
great-grand-father of plaintiff 1, as the 
nearest male agnate, was entitled to suc- 
oeed and did succeed to the Baj; it was 
alleged that Lalit Narain instituted a suit 
against Bani Abboyeswari for recovery of 
possession of the Baj but the suit was 
withdrawn on a compromise under which 
the Bani was to remain in possession till 
her death; and that on the Bani's death 
Lalit Narain's son, Uday Narain, became 
entitled to succeed and did succeed to the 
Baj. And then in para. 14 the foundation 
of the claims of the two plaintiffs was set 
out in the following words : 

That tho said Kumar Uday Narain Deb died 
on let January 102t leaving him surviving 
his second son, Kumar Surendra Narain Deb, 
plaintid 2, and plaintiS 1 who is the only son 
of his predeceased eldest son, Kumar Tlkendra 
Narain Deb. The plaintiffs state that in the 
selection of the eldest and nearest aguate pre* 
ference has sometimes been given to the eldest 
branch of the family and sometimes to the 
eldest member and that it is difficult to ascer* 
tain the exact rule of succession in this respect; 
but plaintiff 1 believed that it is lineal primo- 
geniture and the plainlif! 2 believes that it is 
ordinary primogeniture; and plaiotlfls agree and 
state that if it is the former plaintiff 1 is eniUled 
to succeed, and if it is the latter plaintiff 2 is 
entitled to succeed to the Bijni Raj estate, 
which on the death of the said Kumar Uday 
Narain Deb has vested either in plaintiff 1 or in 
plaintiQ 2. 

Jogendra Narain, hie title as Baja being 
disputed aod designated as Kumar and 
represented by the Court of Wards, was 
impleaded as defendant 1, Bhairabendra 
Narain and Surendra Narain as defen- 
^nts 2 and 3; Debendra Narain Roy as 
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defenaanti 4; and as defendant 5 the 
Trustee in Bankruptcy, in London, to the 
estate of one Maharaj Kumar Prince 
Victor Nityendra Narain of Cooch Bihar 
was made a party on the allegation that 
in 1922 Uday Narain had under undue 
induence and coercion and at a time when 
he was seriously ill and hard pressed for 
money executed a conveyance in favour of 
the Prince of bis right, title and interest 
in the Bijni Eaj estate and that the Prince 
had since then been adjudged a bankrupt 
in England and his estate had vested in 
the Trustee. To the plaint was appended 
a schedule of properties, the items being 
the same as those described in the sche. 
dule in suit No. 84 of 1930 with only this 
difference, that an item of 1 lac of rupees, 
said to be in the Bijni Treasury which is 
to be found in the schedule in the latter 
suit is not reproduced, and the values 
given as regards all the other items being 
less so that the aggregate claim was put 
down at Bs, 3 lacs 10 thousand odd. 
Suit No. 84 of 1930 and suit No. 164, 
instituted as aforesaid, remained pending 
in the First Court of the Subordinate 
Judge of the 24.Parganas at Alipore. In 
March 1931 Mr. Laine, Member, Board 
of Bevenue, Assam, introduced a Bill in 
the Assam Legislative Council, called the 
Bijni Succession Bill. The Bill was passed 
as Assam Act 2 of 1931. It received the 
assent of the Governor on 27tb March 
1931 and of the Governor-General on 9tb 
May 1931, and was published under 
S. 81 (3), Government of India Act, in the 
Assam Gazette of 20tb May 1931. 

On the Act coming into force, it was 
pleaded in defence in the two suits as a 
bar to the plaintiff's claims. Additional 
written statements were bled on behalf 
of the plaintiffs and certain issues were 
framed or added to those originally framed 
with the result that there came to be for 
trial 20 issues in suit No. 84, and 24 
issues in suit No. 164. Of the 20 issues 
in suit No. 84 issues Nos. 14, 15 and 

19 \b) related to the question of effec- 
tiveness of the probate of the will of 
Eani Abhoyeswari in respect of the pro. 
perties situate in the Province of Assam; 
and issues Nos. 16, 17, 18, 19 (a) and 

20 related to the question whether the 
Act operated as a bar. And in suit No. 164 
the issue which raised the last-mentioned 
question was issue No 24. Under an order 
of the Subordinate Judge, dated 30tb Janu- 
ary 1932, which was slightly varied by 
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this Court on 12tb July 1932, the issues 
in the two suits just referred to have 
been first tried out. The result has been 
that suit No. 164 has been wholly dis- 
missed and suit No. 84 has been dis- 
missed in part, that is to say, in respect 
of the properties which are situated in 
the Province of Assam, and has remained 
pending in respect of the two items of im- 
moveable properties, one situated in 
Bengal and the other in the United Pro- 
vinces. The plaintiffs in the two suits 
have preferred these appeals. At the 
hearing of the appeals several sets of 
arguments have been addressed to us: 
Mr. P. E. Das has addressed us on be- 
half of Debendra Narain Eoy (Appellant 
in Appeal No. 171); the Advocate- 
General and Dr. Basak, on behalf of the 
Court of Wards representing Eaja Jogen- 
dra Narain (respondent in both the ap- 
peals): Mr. S. C. Bose, on behalf of 
Bbairabendra Narain (respondent in both 
the appeals); Mr. Gunada Charan Sen, on 
behalf of Punyandra Narain and Surendra 
Narain (appellants in Appeal No. 205); 
and Mr. J. N, Sen, for Maharaj Kumar 
Prince Victor Nityendra Narain (respon- 
dent in Appeal No. 205). The controversy 
in the appeals broadly speaking centres 
round two main questions; first ; whether 
the Act, and particularly S. 4 of it, was 
ultra vires the Assam Legislature; and 
2nd what is the effect of the Act upon 
the two suits. To deal with these ques- 
tions the provisions of the Act will have 
to be considered; and for the first ques- 
tion a general view will be sufficient, but 
for the 2nd question a more detailed exami- 
nation will be necessary. The 1st question 
will be taken up first. The long title of the 
Act is: "An Act to regulate the succession 
in the Bijni Eaj." The preamble states : 

Whereas it is expedient to declare and sup* 
plement the customary law of succession in the 
group of estates known as the Bijni Bej in 
Assam with a view to the prevention of dis- 
putes and the preservation of the Baj: 

Section 1 gives the short title of the 
Act as "The Bijni Succession Act, 1931 
S. 2 contains definitions of the following 
words and expressions : 'The Bijni Baj 
or 'the Eaj’; ‘Family’; 'The Holder of the 
Eaj’ or “The holder’ and prescribed. 
S. 3 declares the Bijni Eaj an impartible 
estate descendible to a single male holder 
according to the provisions of the Act. 
S. 4, which is the all-important section of 
the Act for the purpose of these oases, 
consists of three aub-seotions. Sub-s. lU 
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declares Raja Jogendra Narain as the 
holder from bis nomination on 28th Sep- 
tember 1895 by Rani Abboyeswari and 
for bis lifetime; snb-s. (2) declares 
Bhairabendra Narain as the next bolder 
on Raja Jogendra Narain's death, and 
also provides for succession in case of 
Bhairabendra Narain predeceasing the 
Raja; and eub-s. (3) declares that subse- 
quent successions were to be determined 
by nomination or appointment. S. 5 gives 
a list of persons in tbeir order who would 
be entitled to nominate, together with 
the qualifications and conditions to be 
fulfilled to be so competent. S. 6 pro- 
vides for confirmation of Dominations and 
the effect of the confirmation. S. 7 pro- 
vides for appointment to succession in 
case of failure of nomination. S. 8 lays 
down that publication in the gazette of a 
nomination confirmed or appointment 
made would be conolnsivo proof of title to 
the Raj from the appropriate date pro- 
vided the person is alive on such date. 
8. 9 provides for temporary administra- 
tion of tbe Raj when there is no holder. 
S. 10 lays down certain restriotions to 
transfer and on attachment or sale. 


Bs. 11, 12 and 13 lay down certain sav- 
ings, BoccessioQ fee and power to make 
rules. Id tbe schedule appended to the 
Act tbe estates of the Raj are described. 

Leaving out of account for tbe moment 
the other provisions of the Act and con- 
fining bis attention solely to the first two 
8ub-8QotioD9 to S. 4, for that is the only 
part of the Act by which his client is hit| 
Mr. Das has argued in limine that the 
declaration contained therein is not ‘law’ 
in the sense in which a legislative body 
competent to enact it. This conten- 
tion has been raised in this Court for the 
first time by Mr. Das and does not appear 
to have been raised in the Court below, 
ijaw m its moat general and comprehen- 
eive sense, ’ says Blaokstone (Commenta- 
riea. Vol. 1, p. 38) 

slgoifled a rnl. of aotJon, and la applied In- 
dUonmlnatoly ,0 all kinds of action, whether 
animate or inanimate, rational or irrational. 

“eohanica. as well as the laws oi 
nature and of nations. And it is that rule of 
action which is prsscrlbsd by soml\nl„loT 
and which the inferior is Lnnd tS'^obe"’ 
Mnniolpal Law, called so in compliance with 

tbe rule by which 
gown I ^ or nations are 


-eaya Blaokstone (Ibid, p. 43 ), 

U properly dehned to be a rule of oWll con 


duct prescribed by the superior power in State, 
commaoding what is right aad prohibiting 
what is wrODg. 

And, says he, 

First it is a rule, not a transient sudden order 
from a superior to or concoroing a particular 
person ; but somothiog permanent, uniform 
and universal. Therefore a particular act ot 
tbe legislature to condscate the goods of Titius 
or to attaint him of high treason, does not 
enter Into the idea of a municipal law ; for tbe 
operation of this act Is spent upon Titius only 
and has no relation to tbe community in 
general ; it is rather a sentonce than a law. 
But an act to declare that the crime ot which 
Titius is accused shall be doomed to be high 
treason ; this has permanency, uniformity and 
universality and therefore is properly a rule. 
It ia also a rule to distinguish it from advice or 
counsel which we are at liberty to follow or not, 
as we see proper, and to judge upon the reason* 
ableness or unreasonableness of the thing ad* 
vised : whereas our obedience to the law de* 
pends not upon our approbation, but upon the 
maker's will. Counsel is only a matter of per* 
suatloD, law U matter of Injunction ; counsel 
acts only upon tbe willing, law upon tbe un* 
willing also. It is also a rule to distinguish it 
from a compact or agreement, for the compact 
is a promise proceeding from us, law is a com* 
mand directed to us * * * Municipal law is also 
a rule of civil conduct. This distinguishes 
Municipal law from the natural or revealed; the 
former of which is the rule of moral conduct, 
and the latter not only the rule of moral con* 
duel but also tbe rule of faith. * * * It is like* 
wise a rule prescribed. Because a bare roso* 
lutioQ, confirmed in the breach of the legislator 
without manifesting itself by some external 
sign, can never be properly a law. It ia re* 
quisUe that this resolution be notified to the 
people who are to obey it. But the manner in 
which the notification is made is a matter of 
very great indifierence. 

Perbinenb to this matter it is profitable 
to quote what Markby in his Blements 
of Law, when stating the conolusions of 
Austin drawn from Hobbes and Jeremy 
Bantbam in his lootures on the Provinoe of 
Jurisprudence has said. He has observed ; 


— vvkUA i» uBou lu a vacioiy 01 

different meanings ; but widely as they differ, 
there runs throughout them all the common 
idea of a regular succession of events, governed 
by a rule, which originates in some power, con- 
dition or agency, upon which the succession 
depends. Tbe conception of the law which we 
are about to consider, the law of the lawyer, is 
contained within and forma part of the concep* 
tion of a political society. * • • In a political 
society one member or a certain definite body 
of members, possesses the absolute power of issu- 
ing commands to the rest, to which commands 
the real are generally obedient. • • • It is the 
body of commands Issued by the rulers of a 
political society to its members whioh lawvers 
call by the name ‘law.* There are only two 
small and 7ery Inslgnidcant classes of the oom- 
mands so issued by the rules ot a political 
society which are nevertheless not snloroed • as 
for instance, rules of rank and procedure* il 
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society, orders to wear mourning when a great 
person dies, and so forth. These are no part of 
Jaw m our sense of the term. So also the rulers 
of a political society sometimes, but very rarely 
address a command to a particular individual 
or individuals by name. Such occasional and 
specific commands are not properly comprised 
under the term law which, as we have said, in- 
volves the idea of a general rule, applicable to 
ail cases which come under a common class 
Austin considers that there are two other ob- 
jects included within the province of jurispru- 
dence and called laws which are, nevertheless 
not commands ; namely declaratory laws and 
laws which repeal laws. But, as it seems to 
me, every such law, if it is addressed by the 
sovereign one or number to its subjects gener- 
if it is a signification of desire and is im- 
perative, falls under Austin's conception oflaw; 
though it may only be a complete law, that is, 
a complete command, when taken in conjuno* 
tion with some other signification of desire. 

The learned Advocate General has 
argued that ib is not permissible to sepa- 
rate sub-sections (]) and (2) of S. 4 from 
the rest of the Act and to judge whether 
those sub-sections contain declarations 
which would satisfy the requirements of 
law’ understood as above. That argu- 
ment is undoubtedly reasonable. Mr. Das 
has argued that the declarations repre- 
sent rules which are in the nature of 
senatus decreta or previlegia as contra- 
distinguished from senatus consulta or 
legis in Roman Law — terms to which re- 
ference will be made hereafter in that 
they are not general rules which regarded 
the whole community. The argument is 
correct in the sense that the declarations 
relate to the status of two specified per- 
sons only and not of persons generally be- 
longing to a given class or community ; 
but to ‘law’ they are all the same. For 
even if the two sub-sections are taken 
entirely divested of the context, they do 
lay down a rule in the sense in which 
Blackstone has used that term, not a 
transient sadden order concerning either 
Baja Jogendra or Bbairabendra. the 
operation of which is spent on them or 
either of them only but something which 
would bind the members of the Bijni Raj 
family as also the community in general 
in their relations with those persons 
something which, in that way presents 
a feature of permanency, uniformity 
and universality. To apply the test 
which Markby has referred to, the de- 
clarations are not such as are not meant 
to be enforced nor are they addressed to 
any individuals in particular, but involve 
the idea of a general rule applicable to 
all relations which the said two persons 


would have with the world outside in, 
their capacity as holders of the Bijni Raj. 
Mr. Das’s contention therefore musk be- 
overruled. 

Mr. Das has next contended that thfr 
declarations contained in the aforesaid 
sub-sections are in the nature of decrees 
in respect of the rights of particular in- 
dividual or individuals and that though 
legislative enactments embodying such 
declarations are within the competency 
of the British Parliament which is a 
Sovereign body and which exercises not 
only legislative functions but certain judi- 
cial functions as well, they are entirely 
ultra vires the Indian legislatures, cent, 
ral as well as provincial. We shall have 
to discuss the nature of the Act taken.as 
a whole hereafter and in that connexion 
will have to consider whether it can be 
regarded as a private Act, as Mr. Das has 
contended that it is. But, for the present 
we con6ne. ourselves to the two sub- 
sections aforesaid which contain, what 
Mr. Das says, declaratory decrees in 
favour of the particular individuals re- 
ferred to therein. “The principle of Par- 
liamentary sovereignty" as Dicey in his 
Law on the Constitution has said, 

means oeitber more nor less than this, namely 
that Parliameni thus defined has under the 
English Constitution, the right to mako or un- 
make any law whatever ; and further, that no 
person or body is recognized by the law ot 
England as having a right to override ot set 
aside the legislation of Parliament. 

In the classical passage on the subject 
of unlimited legislative authority of Par- 
liament, Blackstone in bis commentaries, 
Vol. 1. p. 161 has said : 

It can, in short, do every thing that is not 
naturally impossible ; and therefore some have- 
not scrupled to call its power, by a figure rather 
too bold, the omnipotence of Parliament. True 
it is, that what the Parliament doth, no autho- 
rity on earth can undo. 

Coke in his Institutes (4tb Institute, 
p. 86) says : 

The power and jurisdiction of Parliament is 
so transcendent and absolute that it cannot be 
confined, either for causes or persons, within 
any bounds, 

and gives some instances of interference 
with private rights which strikingly illus- 
trate the absolute nature ot the power 
that the Parliament can exercise. Dicey 

ParliameDt however habllusllj inierfereBj for 
the pablic advantage, with private rights. la- 
deed BUoh interfereDce has now become (greatly 
to the benefit of the community) Bomaoba. 
matter of course as hardly to excite remark, ancL 
a few persona reflect what a Bign this intet- 
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ference is for the supremacy of Parliament^. 
The statute book teems with Acts under which 
Parliament gives privileges or rights to parti* 
cular persons or imposes particular duties or 
liabilities upon other persons. (Law of the Con* 
stitutioD» pp. 46 and 47.) 

Id Maitlanas’ CoDStitotional History of 
England under caption * The Work of 
Farliamentp'* at pp. S80-S83 it has 
been pointed out that though the oost 
important vvork of the Parliament is that 
of making statutes Ibis is not all that it 
doeSp and that leaving out of account the 
judicial power of the House of Lords as a 
Court for the trial of peers and as a Court 
to which appeals can be brought from the 
lower CourtSp and the procedure by way 
of impeachmentp the House of Parlia* 
ment do a good deal of important work 
without passing statutes and bearing 
causes ; and that such statutes as the 
Parliament makes are by no means con- 
fined within what a jurist or a political 
philosopher could consider the domain of 
legislation. There it has been observed: 

A vast numbsr of statutes he (I. e., jurist or 
the political philosopher) would class rather as 
prlvilegia than a legis ; the statute lajs down 
no general rule but deals onlj with a particular 
case. This Is partloularl 7 noticeable in the last 
century .... Ooe is Inclined to call the last 
century the century of prlvilegia. 

The legislative powers of the Indian 
legislatures, central and provincialp 
whiob are all non-sovereign law-making 
bodies, arise from definite Parliamentary 
enactments. The powers are wide and 
plenary, but the authority they exerciso 
areas completely subordinate to. and as 
much dependent upon Acts of Parliament 
as is the power of any other body, which 
is a creature of a statute to make by^ 
laws. When any particular case comes 
before the Courts, whether civil or crimi- 
nal, in which the rights and liabilities of 
any party are affected by any legislation 
of an Indian legislature, the Courts may 
have to determine with a view to the 
particular case whether suoh legislation 
was or was not within the legal powers of 
the Council. This of course is the same 
thing as adjudication as regards the par. 
tioular case in band upon the validity or 
constitutionality of the legislation in ques- 
tion. The Courts however cannot declare 
invalid, annul or make void a law so 
passed, but if it is found ultra vires or 
unconstitutional they will refuse to give 
effect to it and treat it as void or 

existence. 

The leading case on the subject: 


(1878) 3 A C 889 (l) in which the con. 
stitutionality of an Act (24 of 1869) of 
the Indian legislature was in question. 
Lord Selborne in delivering the judgment 
of the Judicial Committee, expressed him- 
self thus: 

The Indian legislature has powers expressly 

limited by the Act of the Imperial Parliament 

which created it, and it can, of course, do 

nothing beyond the limits which circumscribe 

these powers. Bat when acting within these 

limits, it is not in any sense an agent or dele* 

gate of the Imperial Parliament, but has, as 

was intended to have, plenary powers of legisla* 

lion as large and as of the same nature as 

those of Parliament itself. The established 

Courts of Justice, when a r^uestion arises whe* 

tber the prescribed limits have been exceeded* 

must of necessity determine that question: and 

the only way in which they can properly do so 

Is by looking to the terms of the iustrumont, 

by which affirmatively the legislative powers 

were created, and by which negatively they are 

restricted. If what has been done is legisla* 

iion within the general scope of the aCirma- 

tive words which give the power, and if it 

violates no condition or restriction bv which 

% 

that power is limited (in which category would 
of course be included any act of the Imperial 
Parliemeut at variance with it) it is not for any 
Court of justice to enquire further, or to en* 
large coDstruotively those conditions and res* 
trlctions. 

It may be observed here that the same 
principles have since been held to apply 
to enactments of Colonial legislatures: see 
(1885) 10 A C 282 (2); (1835) 10 A C 279 
(3); (1891) A C 272 (4) at p. 274. The 
powers of the Indian legislature (which, 
by S. 63, Government of India Act, shall' 
consist of the Governor-General and two 
Chambers namely the Council of State 
and the Legislative Assembly) are given, 
by S. 65 of Act. The portion of the sec- 
tion relevant runs thus: 

The lodiao legislature shall have power 
to make laws (a) (or all persons, for all Courts, 
and for all places and things, within British 
India. 


If the Act DOW under consideration or 
the declaration contained in its S. 4, sub.! 
sections (1) and (2) which we are at pre.' 
sentdealing with are 'law' as wo have held 
they are. the same would obviously be 
entirely within the competence of the 
Indian legislature. But it has been sug. 
geated that the declarations concern onfy 
particular individuals and therefore do 
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not fall within the category of ‘laws for 
all persons.’ In our opinion, S. 65 (l) (e) 
Icannot be construed to mean that the 
laws are to be general laws for all per- 
sons for all Courts and for all places and 
things. So far as the Local legislature 
of a Province is concerned the powers are 
given by S. 80-A (l), Government of India 
Act which runs in these words : 

The local legislature of any province has 
power, subject to the provisions of this Act. to 
make laws, for the peace and good government 
of the territories for the time being coostitut* 
ing that province. 

We shall hereafter refer to the several 
contentions that have been urged in con* 
nesion with some of the expressions used 
in this sub. section; but at the present 
moment the point we are considering is 
whether the words of the sub.section 
would admit of a law in the shape of such 
declarations as are contained in the first 
two sub.scetions of S. 4 of the Act under 
consideration. In our view of the 'laws* 
contemplated by S. 60.A (l) are laws of 
all kinds, not only laws in general or in 
the abstract, but rules of law in concrete 
cases as well. Heference in this con- 
nexion may be made to the decision of the 
Judicial Committee in (1893) A C 339 (S) 
at p. 344 where Lord Hobbouse said thus: 

If the New Zealand legislature had enacted 
that in a concrete case such ae the present one, 
the New Zealand Courts should have power to 
give the plaiotiQ a decree notwithstaodiog that 
the defendant held himself aloof, we should 
hardly have beard the suggestion that such a 
law was not one for the peace, order or good 
government of New Zealand. Of course they 
have framed their law in more abstract and 
flexible terms. But making those terms their 
Lordships are clear that it is for the peace, 
order and good Government of New Zealand, 
etc., etc. 

We are of opinion therefore that the 
declarations contained in the first two 
sub- sections of S. 4 of the Aot are such 
declarations as a Local legislature of a 
province, otherwise competent, is em- 
powered to enact. In pressing his con- 
tention aforesaid, namely that it is beyond 
the competency of Local legislature of a 
province to make declaration of this 
nature Mr. Das has asked us to soruti. 
nize carefully the words, 
laws for the peace and good government of the 
territories for the time being constituting that 
province. 

He has not disputed that the Assam 
legislature has plenary powers to make 

6. Ashbury v. Ellis, (1893) A 0 339=63 L J P 0 
107=1 E 888=69 L T 169. 


such laws as may in its opinion be con- 
ducive to peace and good government, 
but be has contended that such laws 
must partake of the character of general 
legislation of provincial concern. For the 
purposes of this argument he was prepared 
to concede that a declaration, or “a de- 
claratory decree/* as he would call it, may 
be a law enacted for peace and good 
government. He does not dispute the 
correctness of the pronouncement of 
Rankin, C. J., in 54 Cal 727 (6) at p. 738, 
which is in these words : 

Id my judgmeot it is reasonably clear that 
these words (meaniog the words peace and good 
goverDmeut) appearing in S. 80‘A (1) and some 
of the other sections of the Act aroused because 
they are words of the widest Bignldcaucd and it 
is not open to a Court of law to consider with 
regard to any particular piece of legislation 
whether it is meritorious in the sense that it 
will conduce to peace and good government. It 
is sufficient that they are words which are 
intended to give, subject to the restrictions of 
the Act, a legislative power to the body which 
it invests with that authority. 

Mr. Das also desires to stand clear of 
the decision of the Judicial Committee in 
58 I A 169 (7) which has made it per- 
fectly plain that the Court is no judge to 
determine whether a particular measure 
is or is not for peace and good govero- 
ment. And be does not dispute the deci- 
sion of Lord Halsbury, L. C., in (1885) 10 
A C 675 (8), that the words authorise the 
utmost discretion of enactment for the 
attainmeot of the objects pointed to and 
that : 

They are words under which the widest 
departure from criminal procedure as le known 
and practised in this country (meaning Eng* 
land) have been authorised in Her Majesty's 
Indian Empire. 

And further observed that there was 

not the least colour for a contention that: 

If a Oourt of law should come to the con* 
elusion that a particular enactment was not 
calculated as a matter of fact and policy to 
secure "peace, order and good government 
they would be entitled to regard any * statute 
directed to those objects, but which a Oourt 
ebould think likely" to (ail of that efiect as 
ultra vires and beyond the competency of the 
Dominion Parliament to enact. 

So in Keith on Responsible Govern, 
ment, Edn. 2. Vol. 1, p. 302. it baa beeo 


laid : 

6. Girindra Nath Banerji v. Birondra Nath 

Pal, 1927 Oal 490=102 I 0 647=61 Cal 727 

=310 WN 593. „ _ 

7. Bhagat Siagh t. Emperor, 1931 P 0 111- 

1931 Or 0 621=131 1 0 416=33 Or L J 727 
=88 I A 169=12 Lab 280. 

8 . Biol V. The Queen, (1885) 10 A ^ 675-56 

L J P 0 28=54 L T 839=16 Ooi C 0 48. 
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By rooderD usage the power of the Legislature 
h to legislate for the 'peace, order aod good 
goTeromeot’ of the territory, and there can be 
DO doubt that the phraseology agrees In effect 
^itb the older peace, welfare, and 'good goTern** 
ment* or the Victorian power to make laws in 
all cases. The means to these ends are entirely 
for the judgment of the legislature which 
onacts; the test is subjective, not objective, and 
DO Court can substitute its views of what 
should be enacted for those of the Legislature. 
This was laid down in 10 A C 675 ($). 


Mr. Das however maintained that un« 
less it is a general legislation of provincial 
concern it cannot be regarded as law 
which the local legislature of the parti- 
cular province is competent to enact. He 
has relied in this connexion upon three 
cases to which we shall now refer. The 
first case is (1882) 7 A C 829 (9). The 
case was on appeal from the Sapremo 
Court of the Province of New Bruns- 
wick and the Act of which the validity 
was the question for decision was the 
Canada Temperance Act, 1878. Under 
the British North America Act, 1867, 
commonly called the Federation Act, the 
legislative anthority of the Parliament of 
Canada was conferred by S. 91. and the 
oxolusive powers are given to the Pro- 
vinoial Legislatures of the Provinces in 
respect of certain subjects enumerated in 
S. 92. Under S, 91 the Canadian Parlia- 
ment baa authority to make laws for the 
peace, order and good government of 
Can^a in relation to all matters not 
coining within the classes of subjects 
assigned by the Act exclusively to the 
legislatures of the Provinces. The section 
then proceeds to lay down 29 specified 
items with respect to which the exclusive 
legislative authority of the Parliament of 
Canada 18 reserved and then, at the end. 
it 18 said : 


And any matter coming wUbln any of \ 

sect! 

ehaU not be deemed to come within the "cl 

^ private nature co 

tK « J A eaumeration "of the aubjects 

oUht'Vro&l" ■ 


^ In S. 92 the subjects of exclusive 
vmcial legislation are enumerated, 
last item 16| being : 

Generally all matters of a merelv iocs 
private nature in the provinces. 

One important feature of this aor 
claaaifioation ia obvious and that has I 
pomted out by Lefroy ip bis Const 

"• l“o VtIS L'J'isT'’ ’ ^ ° 


tional Law of Canada at p. 75 in these 
words : 

The great importance of that feature of the 
Federation Act (S. 01) whereby a general 
undefined and unrestricted power to make laws 
for (be peace, order and good goverument of 
Canada in relation to all matters not coming 
within the classes of subjects assigned exolu* 
sively to the legislatures of the provinces by 
8. is given to the l^ominion Parliament is 
obvious. Yet it may mislead to speak, as Is 
often done, of the residue of Parliament, be* 
cause the provlocial legislatures under S. 02 
also have a residuary power to make laws 
in relation to generally all matters of a 
"merely local or private nature in the pro* 
vince." The exercise of legislative power by the 
Domloion Parliament in regard to all matters 
not enumerated In S. 01 ought, therefore, to be 
strictly confined to such matters as are un* 
questionably of Canadian interest and impor* 
tance. It derives "no jurisdiction from S. 01 
when legislating on any subject not" iucluded 
within the classes of subjects euumorated in 
that section "to deal with any matter which is 
in substance of local or provincial concern and 
does not truly affect the interest of the Domi* 
nion" as a whole. When so legislating it has 
no authority to trench or "encroach upon any 
class of subjects which ia exclusively assigned" 
to provincial legislatures by 8. 92. It cannot 
legislate "into matters which in each proviuce 
are substantially of local or" private interest 
upon the assumption that these matters also 
coDceru the peace, order and good government 
of the Dominion. 

The feature noticed aa above is very 
important for, as will be seen when the 
olassiheation of subjects in the schedule 
to the Devolution Rules framed under 
the Government of India Act is examined 
this feature is there absent and in that 
olasaifioation any conflict that may arise 
under the olassifloation under the Federa* 
tion Act has been sought to be avoided by 
safeguards which seem reasonably ade- 
Quate. Under the classifleation under 
the Indian Constitution all subjects re- 
main central subjects, unless expressly 
scheduled in Part 2 of the Schedule 
or declared by the Governor-General in 
Council to fall within the said Part as 
being merely of a local or private nature 
within a particular province. For the 
purpose of understanding the true import 
of the decision cited as aforesaid this 
feature has to be remembered; for the 
question which arose in the case was 
whether the subject falling exclusively 
within the scope of the provincial legis, 
lature as a subject of local or provincial 
interest, the Canadian Parliament could 
legislate on it as aflfeoting the Dominion 
as a whole. Their Lordships refered to 
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(l8Sl) 7 A C 96 (lO) io which the prin. 
ciples with the aid of which the distribu. 
tion of legislative powers as provided for 
in Ss. 91 and 92, and their general scope 
and effect were to be construed, and held 
that the matter regulated by the Act in 
question was nob a matter exclusively 
assigned to the provincial legislatures but 
was a matter which could be legislated 
upon by the Dominion Parliament by 
virtue of its general authority to make 
laws for the peace, order and good gov- 
ernment of Canada. The next case re- 
lied on is (1896) A C 348 (ll) and 
the Act concerned was the Canadian 
Temperance Act, 1886. It was held that 
the general power of legislation conferred 
upon the Dominion Parliament by S. 91, 
North British America Act, 1867, in sup- 
plement of its therein enumerated powers 
must be strictly conhned to such matters 
as are unquestionably of national interest 
and importance, and must not trench on 
any of the subjects enumerated io S. 92 
as within the scope of provincial legisla- 
tion, unless they have attained such 
dimensions as to affect the body politio of 
the Dominion. Lord Watson observed: 

Their Lordships do not doubt that some 
matters, io their original local and provincial, 
might attain such dimensions as to afiect the 
body politic of the Dominion, and to justify 
the Canadian Parliament in passing Ians for 
their regulation or abolition in the interest of 
the Dominion. But great caution must be 
observed in distinguishing between that which 
is local and provincial and therefore within the 
jurisdiction of the Provincial legislation and 
that which has ceased to be merely local or 
provincial and has become matter of national 
concern, in such sense as to bring it within the 
jurisdiction of the Parliament of Canada. 

The third case relied upon is (1930) 

A C 97 (12) in which Lord Tomlin re- 
ferred to several earlier decisions and 
stated the propositions which bad been 
laid down therein on qnestions of conflict 
between the jurisdiction of the Parlia- 
ment of the Dominion and provincial 
jurisdiction. These propositions were 
re-stated in a later decision, (1932) A 0 
54 (13), at p . 71, to which the learned 

10. Citizens Insurance Co. v. Passons, (1881) 

7 A C 96=61 L J P C 11=45 L T 721. 

11. AttorneyGeneral for Ontorio v. Att^ney* 
General the Dominions. (1896) AO 840 

=65 L J P 0 26=74 L T 633. 

12. Attorney-General for Canada v. Attorney 
General for British Columbia. (1980) A 0 97. 

13. In re t’la Regulation and Control of 

Aeronau.ic’ in Canada, (1932) A O 64—146 
L T 76-UC' L J P C 1=75 S J 796=48 
T L R 18, 
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Advocate-General has drawn our atten- 
tion. Mr. Das seeks the cases in his 
favour because jurisdiction was said to be 
in the Dominion Parliament nndei the 
words ‘ peace, order and good government 
of Canada” in S. 91 of the Federal Act, 
only when the subjects were held to be 
unquestionably of national interest and 
importance. Such a criterion was neces- 
sary to be resorted to in order to settle 
the conflict between tbe two jusisdictions, 
but it cannot enter into tbe meaning of 
tbe words themselves. That tbe above la 
a correct appreciation of the decisions- 
will be apparent from what has been said 
of tbe case in 7 A C 829 (9) in Qiok and 
Garran's Annotated Constitution of tbe 
Australian Commonwealth, pp. 512-513. 
There a Canadian case is quoted in which 
Strong, C. J. said : 

It is established by 7 A G 829 (9) that the 
Dominion being invested with authority by 
S. 91 to make laws for the peace, order and 
good government of Canada, may pass what 
are denominated local option laws. Bat as- 
I understand that decision, such Dominion laws 
must be general laws not limited to a partlcnUr 
Province. 

And it has been further noted there 
that in (1896) A C 348 (ll) Lord Wat. 
son observed that they need not be 
general laws, not limited to a particular 
Province, but they must be for tbe bene- 
fit of the whole of tbe Provinces, and 
Lord Herschell remarked that it would 
he too narrow to say that suoh laws must 
extend to every Province, but on the 
other band they most not be local legis- 
lation in a particular Province. In our 
opinion, this contention of Mr. Das as 
will presently be seen that 
any matter which, though falling within » 
central subject is declared by the Governor- 
General in Council to bo of a merely local or 
private nature within the Province 

is a piovincial subject (Sch. 1, Devolu- 
tion Bales, Part 2, Item No. 5p and so a 
subject on which tbe provincial legisla- 
ture may legislate. There is nothing iu 
the description of this item^ to suggest 
that the words ‘local’ and private as 
used in this item should have a meaning 
only co extensive with the entirety of the 
province of a meaning which involves 
such idea as of national interest and im- 
portance extending over tbe whole of the 
province and not merely over a part o i - 
The local legislature is fully competent 
to legislate on the subjeot for the peace 
and good government of the terntones 
"for tbe time being constitoting that pro- 
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Vince”: vide S. 80.A (l) of the Act. 
The case in (1893) A C 339 (5). which 13 
an authority for the proposition that 
under the words “peace, order and g(»d 
goperntnent of New Zealand legislation 
decreeing a concrete case could legiti- 
mately be passed, has already been cited. 

The next contention presented by 
Mr. Das is a more weighty one and de- 
serves very careful consideration. For 
the purposes of this contention it makes 
DO difference whether the first two sub- 
sections of S. i of the Act, are taken 
aloof from the rest of the Act or the 
whole of the Act is taken together. The 
contention, broadly stated, is that the 
Act is a piece of legislation on a subject 
which the Assam legislature bad no power 
to deal with. With regard to legislation 
dealing with private matters we have 
been referred to several enactments One 
of these is the Mursbidabad Act (l5 of 
1891), but Mr. Das has contended that it 
is an Act of the legislature and that 
the Indian legislature is competent to 
make any law and so a law such as the 
Act deals with. Another is the Punjab 
Kalra Estate Act, 1932, which was passed 
by the Punjab Legislature with the sano- 
tion of the Governor.General under 
S. 80. A (3), Government of India Act; and 
Mr. Das's contention is that it is equally 
ultra vires, if it was passed in circum. 
stances similar to those under which the 
Bijni Succession Act was passed. The 
several steps in the process of reasoning 
on which this contention is based have to 
be stated with precision. First: S. 80- A (l), 
Government of India Act, says : “ The 
local legislature of any province has 
ipowers, subject to the provisions of this 
Act, to make laws” etc, , and the expression 
subject to the provision of this Act” 
means subject to the classification of sub- 
jects into Central’ and ‘Provincial’ as 
enumerated in Sch. 1 of the Devolution 
Rules framed under S. 45.A of the Act. 


Second : the subject with which th 
ilogislation is concerned rightly falls und« 
Item 16 or item 47 of Central Subjeoi 
and can become a provincial subject onl 
a declaration is made by the Governo 
General m Council to the effect that it 
of a merely local or private nature withi 
the province so as to come under Itei 
No. 61 of the Provincial Subjects, but i 
•present case admittedly there was r 
«ach declaration ; as the subject remain 
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a Central subject the Proviiicial legisla- 
ture had no authority to legislate on it. 
Third: The legislation purports to have 
been made with the previous sanction of the 
Governor.General inaccordance with sub- 
s. (3) of S. 80. A, but that sub-section 
does not confer a power on the provincial 
legislature to legislate on a Central Sub- 
ject but only imposes on it a disability. 
Fourth: Cl.(e)of tbesaid sub. section speaks 
of “ regulatings Central Subject” which 
only means this: that if there is n legisla- 
tion on a Central Subject by the Indian le- 
gislature, and if a provincial legislature 
acting within its own field of legislation 
on a Provincial Subject, finds it necessary 
to inpinge upon that legislation of the 
Indian legislature, it may do so but not 
without the previous sanction of the Gov. 
ernor-General under that sub-ssction; and 
in any event it does nob mean that a pro- 
vincial legislature can make an original 
law in respect of a Central Subject with 
the previous sanction of the Governor- 
General. If the reasoning be correct it 
is obvious that the Assam Legislature in 
enacting, only with the previous sanction 
of the Governor. General under S. 80.A (3), 
this piece of original legislation relating 
to a subject which is admittedly a Cen- 
tral Subject acted ultra vires its powers. 

As regards the first of these points, it 
cannot be contended that the expression 
“subject to the provisions of this Act” 
means only subject to Sch. 1 of the Devolu- 
tion Rules in which the Central and 
Provincial Subjects are classified in two 
parts: it must mean subject to all the 
provisions contained in the Act itself and 
the rules framed under the authority of 
the Act as well as the schedules which 
form a part of the rules. That being so, 
sub-s. (l)of S. 80- A would mean that the 
power which is conferred thereby on the 
provincial legislature and the power so 
conferred is otherwise unrestricted and 
unconditional, is subject to the rest of the 
Act including sub.ss. (2), (3) and (4) of 
S. 80-A itself and to the rules, includ- 
ing amongst others the Devolution Rules 
framed under S. 45.A and S. 129.A of the 
Act, and to Sch. 1 which is a part of R. 3 
of the said Devolution Rules. These Devo- 
lution Rules appear to have been framed 
by the Governor-General in Council with 
the sanction of the Secretary of State in 
Council and to have received the ap 
proval of both Houses of Parliament be 
fore they were then notified. The power 
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already stated, is expressed in very 
wide terms, not restricted or conditioned 
except as subject to the provisions of 
this Act. Under S. 4o>A rales being 
framed classifying the subjects they fall 
under two heads “ Central subjects " and 
' Provincial subjects ” for the purpose of 
distinguishing the functions of the 
Government of India and the Indian 
Legislature from Local Governments and 
local legislatures. If the other sub-sec- 
tions of S. 80-A were not there then sub- 
8. (l) being subject to S. 45.A and the 
olassidcation wbioh the rules framed 
thereunder have made would perhaps 
have enabled the provincial legislature 
to legislate on provincial subjects only, 
though it must be admitted that there is 
anything expressly stated in the Act 
which would show that such would be 
the position. But the power given by 
sub.s. (l) of S. SO-A is also subject to 
sub-ss. (2), (3) and (4). Now, drstly, in 
respect of any legislation within in its 
exclusive held if such legislation affects 
any Act of Parliament the provincial 
legislature has no power to make it: sub- 
8. (4). Here then is a further curtail, 
ment of the power left to it after being 
subject to classification made by the rules 
framed under S. 45-A, when it is a mat- 
ter of repealing or altering as to the 
particular province any law made by any 
authority in British India other than the 
legislature of that province, that provin- 
cial legislature may repeal or alter such 
law subject to the previous sanction of 
the Governor-General: sub-s. (2). Here 
the law to be repealed or altered may be 
either on a central subject or on a provin- 
cial subject and may be an enactment of 
the Indian legislature or of any other 
provincial legislature. 

Sub.s. (2) speaks of any law, “ any 
authority," and is not controlled either 
by sub-s. (l) or by S. 45 A or the rules and 
classification thereunder. On the other 
hand sub.s. (l) being subject to sub- 
s. (2) the result is that notwithstanding 
the curtailment of the power given 
by sub-s. (l), by reason of the classi- 
fication, the provincial legislature is 
entitled to travel beyond its exclusive 
field. If the fact be that sub-s. (2) is not 
controlled by sub s. (l) a fact which can- 
not possibly be controverted we do not 
see any reason why it should be pre- 
sumed that the intention of the legisla. 
ture was any different in respect of sub- 
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s. (3) and that that sub. section should be 
regarded as controlled by sub-s. (l). On 
the other band it seems to us clear that 
just as it is the case with sub-s. (2), sub- 
s. (3) also reserves to sub.s. (1) a further 
instalment of powers notwithstanding the 
curtailment the latter has undergone by 
reason of the classification aforesaid. 

The result, in our opinion, is that sub. 
3 . (3) should be interpreted as meaning 
that the local legislature of a province il 
it makes or takes into consideration any 

"(e) regulating a Central sub. 

jeot,” it may nob do so without the pre- 
vious sanction of the Governor-General. 
In other words that it may do so with 
such previous sanction, In our judgment 
the expression " subject to the provisions 
of the Act ” should be understood in the 
sense indicated above and not as Mr. Das 
has contended for. We are confirmed in 
the view that we take of the interpreta- 
tion of sub-s. (3), S. 80.A on a reference 
to the rules framed under that sub.seotion 
which, as already stated, are always 
framed by the Governor-General in 
Council with the sanction of the Seore- 
tary of State in Council and the approval 
of both Houses of Parliament, as some of 
these rules enable the provincial legisla- 
tures to deal with subjects, some of wbioh 
are central subjects. 

So far as point 2 is concerned it may 
be premised that the sabjeot matter of 
the legislation falls either under item 16 
or item 47. Item 16 is " civil law, in- 
eluding laws regarding status, property, 
civil rights and liabilities and civil pro- 
oedare." The subject, concerning, as it 
does, the snccession to the Bijni Raj, 
comes well under ‘status,’ property’ or 
‘civil rights’. But whether it does so or 
nob it does not matter, for there is item 
47, the residuary item: "all other matters 
not included among provincial subjects 
under Part 2 of this schedule." Admit- 
tedly, there has been no declaration 
bringing it under item 51, part 2. The 
scheme of the classification is that all 
subjects remain central snbjeots unless 
specifically scheduled in Part 2 or taken 
into that part by declaration. This, it 
may be noted is a cardinal point of dis- 
tinction between the classification of sub- 
jects nnder the Government of India Act 
and such as it is under the Peder^ion 
Act to which reference has already been 
made. The sabject, therefore, is a central 
subject; and this legislation has been 
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made on that footing, sanotion nnder 
S. 80. A (3) having been obtained pre< 
eamably, as tbe ease was taken to fall 
within Cl. (e) of that section which 
speaks of * regolating any central sub- 
ject/' One branch of Mr. Das's argument 
-was that no central subject can at all be 
dealt with by a provincial legislature 
haying regard to tbe classification of the 
subjects in tbe schedule. This argu- 
ment we have already dealt with. An- 
other branch of his argument was that 
if there was a declaration such as is 
referred to in item 51 of Fart 2 of the 
schedule, and if after such declaration 
legislation is ondertakon by a provincial 
legislature, that would be a case where 
tbe provincial legislatore would be legis- 
lating on a central subject: and that the 
sanction under S. 80-A (3) may have 
been obtained on an erroneous supposition 
that there was such a declaration when, 
in fact, there was none. To this branch 
of bis argument there are two answers* 
One is that if clause (e) be held to apply 
to such oases, then tbe Governor-General 
in Council will first have to declare the 
matter ^to be of a merely local or private 
nature within the province", and again 
before tbe law is to be made or taken 
into consideration, tbe Governor-General 
will have to grant sanotion, a procedure 
which savours of unnecessary duplication. 
This answer, however, is not conclusive, 
for justification of such a double proce- 
dure is not altogether inconceivable. But 
the other answer is that aflforded by R. 3, 

sub-r* (2) of the Devolution Rules which 
says: 

Any ^ttcr which is included m the list oi 
pto7 Dcial subjects set out In Part 2 of Sch. 1 
ahalllo the extent of snob Incluelon beexcluded 

antral object of which, but for such 
inclusion, it would form part. 

By this rule, therefore, tbe matter to 
which the declaration would relate would 
at once move out of part 1 and get into 
part 2 and become a provincial eubiect. 
never to step out again and resume its 
character as a central aubjeot. After the 
declaration, therefore, there would be no 
r(»m for the subject to come in under 
Cl. (e),_ sub.s (3) of S. 80.A under the 
words regulating any central subject." 

third, Mr. Das s contention is based upon 
^0 meaning ho seeks to attach to the 
yrd regulating in Cl. (e) of S. 80.A (3) 
He has argued that the word 'regulate' 
does not mean enact’ but means ‘adjust’. 
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The Court below has illustrated this con- 
tention as being of this nature. If there 
is a legislation by the Indian Legislature 
on a central subject, a provincial legisla- 
ture in regulating that central subject 
may only frame rules for adjusting that 
legislation to suit the particular province. 
Such an e.'^treme position has been re- 
pudiated by Mr. Das, and rightly enough, 
for the words of the sub-section are “make 
any law regulating a central subject." 
He contends nevertheless that regulat- 
ing, means ‘adjusting,’ so that if there 
is a legislation by the Indian legislature 
on a central subject that legislation may 
be varied by the provincial legislature in 
order to adjust it to the conditions and 
exigencies of the particular province, or, 
in other words, according to local condi- 
tions and needs of that province. It 
should be noticed that such a limited 
meaning would be inapplicable to tbe 
word, as used at other places in the .Act, 
e. g. in S. 67. Sub-s. (2) (i) read with the 
context in that provision, reads: 

It shall oot bs lawful ... to loktoduce at 
any meeklog of "either chamber of the Indian 
Legislature . . . any measure . . . regulat- 
ing any provincial subject or any part of a pro- 
vincial" subject which has not been declared by 
rules under this Act to be subject to legislation 
by the Indian Legislature. 


It is clear that when the Indian Legis. 
lature makes an enactment, such enact- 
ment can hardly, if ever, be an enact- 
ment adjusting a pre-existing provincial 
legislation to the whole of British India 
according to tbe local conditions and 
needs thereof. Mr. Das has relied for 
this meaning upon the decision of this 
Court in 20 C \V N 370 (l4). We are un- 
able to see anything in that decision 
which supports such a meaning. On tbe 
other hand in that case the Oxford Die- 
tionary meaning of ‘regulate’ was referred 
to: 


XW con.roi govern, airect by rules regulations 
to subject to guidance or restrictions; to adapi 
tooircumstancea and aurroundings. ^ 

To control by legislation, to subject tc 
guidance by creating a law, are meanin"* 
which would be covered by this definition' 
and we see no reason why such a mean 
ing should nob be given. A subject or 
which there is no law is a subject which 
IS at large and if a law is enacted in order 
to control or guide it. that law ree ulftt^^e 

14. Uathuramohan Saha V. Rim Kumar 

1916 Oal 136=35 I 0 306=43 Cal 7 S 9 
OLJ 36=20 C\VN 370. 
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the subject. There are Regulations, which 
have from time to time been enacted in 
respect of virgin subjects, and they regu- 
late those subjects notwithstanding that 
there was no pre-existing legislation in 
respect of them. Mr. Das has asked us 
to look into the two cases which were re- 
ferred to by Mukherjee, J. in that case: 
(1896) A C 188 (15) and (1896) A C 348 
(ll). The former case is an authority for 
the proposition that a power to regulate 
need not necessarily include a power to 
prevent or prohibit; and the latter that 
a power to regulate assumes the con- 
servation of the thing which is made the 
subject of the regulation. The cases, inour 
opinion, do not help Mr. Das in any 
way. Point 3 taken is that sub-s. (3) of 
■ S. 80.A, in the form in which it is ex- 
pressed, only creates a disability and does 
not mean to confer a power. It is cer- 
tainly correct to say that taking the sub- 
section out of the context, that is to say 
without reading it along with sub-s. (l) 
which is controlled by it, it is difficult to 
find in it words which would indicate 
that any power was being conferred by it. 
But, as we have pointed out, it has to be 
read with sub-s. (l). Sub-s. (l), as already 
observed, if its words "subject to the 
provisions of the Act" are omitted, con- 
fers the widest possible power: and if 
being subject to S. 45-A that power has 
been curtailed, that curtailment is vitally 
affected by sub-s. (3). There is certainly 
a marked difference in the phraseology 
adopted in sub-s. (3) as compared with 
that in sub-s. (2). In the former the 
words are : 

The local legislature of any province may not 
without the sanction of the Governor-General 
make or take into consideration, any law, etc., 

in the latter the words are : 

The local legislature of any province may, 
subject to the provisions of the sub-section next 
following repoal or alter as to that province any 
law, etc. 

Why then is this difference? Dr. Basak 
has treated us to a very interesting dis- 
course on this matter and we acknowledge 
the great assistance that we have derived 
from his laborious research into the his- 
tory of the legislation concerning the sub- 
sections. As regards an investigation into 
the history of an enactment there are 
certain cardinal rules to be observed when 
jsuoh investigation is undertaken for con- 
jstruing a statute. Three oases will be 

16 Municipal Corporatlou of Toronto v. Vergo, 
(1896) A 0 188. 


sufficient for the purpose. In interpreting 
a statute the proper course in the first 
instance is to examine the language of the 
statute and to ask what is its natural 
meaning uninfluenced by the considera- 
tions derived from the previous state of 
the law and not to start by inquiring how 
the law previously stood and then, assum. 
ing that it was probably intended to have 
it unaltered, to see if the words of the 
enactment will bear an interpretation in 
conformity with this view : per Lord 
Herachell in (l89l) A. C 107 (16) at p. 144. 
It is useless to enter into an enquiry with 
regard to the history of an enactment and 
any supposed defect in the former legisla- 
tion on the subject which it was intended 
to cure, in cases where the words of the 
enactment are clear. It is only material 
to enter into such an enquiry where the 
words of an enactment are ambiguous and 
capable of two meanings in order to deter- 
mine which of the two meanings was in- 
tended ; Per Lord Esher M. R. in (1889) 
24 Q B D 213 (17) at pp. 214-215. We 
have not to do with the history of the 
words unless the words are doubtful and 
require historical investigation to explain 
them. If the words are really and fairly 
doubtful then according to well-known 
legal principles and principles of common 
sense, historical investigation may be used 
for the purpose of clearing away the doubt 
which the phraseology of the statute 
creates: per Coleridge, 0. J. in (1881) 7 
Q B D 244 (18), at p. 251. . 

The doubt, which the difference in 
phraseology to which reference has been 
made, creates, necessitates an historical 
investigation, and so long as we do not 
attack the problem of interpretation at 
the wrong end we think we are justified 
in enquiring how the sub- sections found 
their way into this Act. S. 80-A in its 
present language was inserted by the ^9^* 
ernment of India -Act 1919, 9 & 10 Geo. V, 
c. 101. The phraseology of sub-ss. (2J 
and (3) appearing in S. 80-A is 
as in S. 79, Government of India Act, 1915, 
6 & 6 Geo V. c. 61. If the history of the 
sub-sections is traced down Jhe 
Regulating Act, 1773 (Geo III, c. 63, Ss^ 

17 ^g*v^ ^?shop of London, (1889) 2i Q B D 
768=45 J P 696. 



1936 DEBENDBA Nabain Roy t. Jogendba Nabain deb Calcutta 609 

*56 Vie, 0.14,^. o; • iopg co„ 0 g. qq avail because here the subject was 

^ r anh 9 of S 80 A always Provincial and not Central. This argu- 

iTpied a restriction to the unrestricted ment is obviously untenable because un 

power of legislation conferred on the local like, as in the Federation Act. a matter. 

legislature by the provision corresponding though it may be of merely local or pn- 

to 9 ub.s. ( 1 ). the provision corresponding vate nature within the province, does not 

to sub.s. (2) was originally introduced to under the Government of India Act be- 

confer a power on the provincial legisla. come a Provincial Subject unless there is 

tures which the provision corresponding a declaration by the Governor-Genecal in 

to sub.s (l) which was there was not Council to that effect. 

sufficient to confer. The difference in the In our judgment a declaration contem. 

phraseology is thus accounted for: when plated in item 51. Part 2 of the Schedule 

a power was being conferred, the word of classification is not the only way in 

‘may’ wasused; when a power already pos- which a provincial legislature is enabled 

sessed was being curtailed the words may to deal with a Central Subject, and wo are 

not’ were used. of opinion that a Central Subject may be 

. . . • ..r t 4 .U legislated upon by such legislature under 

It, .u onr ofimon, ,3 that the g (gj ^ot, as 

sect, ODS of S 80. A are not to ^..3 in this ease. We are also in- 

\ L j with Mr. Bose that these two are not the 

'ols the Qrst and ]8 ID ltd turn ■ 

y the third, the third controls ways m which a Central Subject may 

rst and the second, and the legislature ; 

which we are not very much other prooeduro as may be 

3 re. controls all the others. To it is not necessary for us to p 

.as’s construction of sub.s. (3) Ju® 

i a disability only would be 7® 

he expression “without the Act was mtra vires the Assam legislature. 

.’’an expression which plainly come to the second question, 

lat there is some power re- of the Act upon 

jwhere and. in our opinion, two suits now before us on appeal. In 
IS contained in sub.s. ( 1 ). clealing with the second question in the 

Court below a very large number of autbo. 
lation of Mr. Das's arguments rities were cited on behalf of the parties 
n with the question of the and have been noticed by the learned 


The result, in our opinion, is that the 
several sub-sections of S. 80-A are not to 
be read as mutually exclusive, but the 
first is controlled by the other three, the 
second controls the first and is in its turn 
jcontrolled by the third, the third controls 
both the first and the second, and the 
fourth with which we are not very much 
jconoerned here, controls all the others. To 
'adopt Mr. Das's construction of sub.s. (3) 
as conferring a disability only would be 
to ignore the expression “without the 
sanction, etc,” an expression which plainly 
indicates that there is some power re- 
served somewhere and, in our opinion, 
that power is contained in sub.s. ( 1 ). 

The foundation of Mr. Das's arguments 
in connexion with the question of the 


competency of the Assam legislature rests 
on the assumption that the matter of the 
legislation falling within a subject which 
admittedly is Central can come within 
the purview of the jurisdiction of that 
legislature, only by being declared by the 
Governor-General-in-Counoil as being “of 
a merely local or private nature within 
the province" and so being bronght under 
item 51, Part 2 of the Schedule of classi- 
fication. His argument has been adopted 
by Mr. Gunada Oharan Sen and Mr. J. N. 
Sen with some variations here and there 
the structure and substance remaining 
more or less the same. Mr. Gunada Cha. 
ran Sen has submitted an alternative con- 
tention that as the language of item 51 
Fart 2 of the Schedule, attracts the matter 
of this legislation, that should be treated 
as a provincial subject and nob a central 
1936 0/77 & 78 


Judge in bis judgment. Many of them 
are on principles governing the construe. 
tioD of statutes and their effects. About 
these principles there is no doubt %vhat- 
soever at the present day and accordingly 
they have not been disputed before us. 
This relieves us of the necessity of dis. 
cussing some of these authorities. The 
points however which have been stressed 
upon before us on behalf of the parties as 
favouring their respective contentions and 
such authorities as may have some bear- 
ing on those points will only have to be 
considered. One important contention 
that has been urged by Mr. Das is that 
the Act is a private Act as distinguished 
from a public Act. On this head his 
argument, broadly speaking, is that the 
Act being so regarded, its construction 
and effect must be judged on the lines on 
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which they are judged in English Courts. 
Blackstoue, J., while saying that : 

Law in its most general and comprehensive 
sense, signifies a rule of action ; and is applied 
indiscriminately to all kinds of action whether 
animate or inanimate, rational or irrational, 
and defining Municipal Law as 
a rule of civil conduct prescribed by the sup- 
reme power in a state, 

has classified statutes according to their 
several kinds in the manner following : 

Statutes are either general or special, public or 
private, A general or public Act is a universal 
rule that regards the whole community ; and 
of this the Courts of law are bound to take 
notice judicially and ex officio, without the 
statute being particularly pleaded or formally 
set forth by the party who claims an advantage 
under it. Special or private Acts are rather ex- 
ceptions than rules being those which only 
operate upon particular persons and private 
concerns, such as the Romans entitled senatus 
decreta in contradistinction to the senatus 
consulta which regarded the whole community; 
and of these which are not promulgated with 
the same notoriety as the former, the Judges 
are not bound to take notice, unless they be 
formally shown and pleaded. 

It should however be meotioned here 
that for the purposes of judicial notice all 
Acts passed after 1850 are decreed public 
Acts unless the contrary is declared 
therein. (Interpretation Act, 1889, 52 
53, Vic., c. 63, S. 9.) The senatus consulta, 
in form, had nothing of the imperative of 
a lex about it; the presiding consuls or 
the Emperor submitted their proposals 
and the senate approved of them. These 
however were the principal statutory fac- 
tors of the jus novum law that differed 
widely from the principles of the old juis 
civile: see Muirbead’s Law of Eome, 
3rd Edn., p. 278. About the end of the 
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aspects as that which is adopted 
with regard to a private Bill, The boundary 
line which divides the subjects which should be 
submitted to Parliament by means of a public 
Bill and those which should be submitted ko it 
oy means of a private Bill ‘is extremely difficult 
to draw, but as a general rule . . . . auy measure 
Which affects only private interests or refers to 
a particular locality should be introduced as a 

Bill ■ There are however many 

Bills Which, although introduced into Parlia- 
ment as public bills are found to affect private 
interests. Bills of this kind are subject partly 
to the rules of procedure which govern private 
Bills and partly to those which govern public 
Bills and are known as hybrid Bills: Halsbury's 
Laws of England. Vol. 21, pp. 702-703, para- 
graphs 1285-1288. ^ 

Private Bills, although they deal with almost 
every class of subjects, are divided into two 
groups, namely; (1) Local Bills, which are com- 
monly referred to as ptivale Bills, are Bills pro- 
moted by particular corporations, companies 
and other parties who require parliamentary 
powers for the object or undertaking which 
they have in view, and therefore include Bills 
in relation to specified railways, harbours, piers,, 
roads or tramways, supply of gas, water or elec 
tricity improvements, sanitary or police matters 
in local districts. A general Bill dealing with 
any of these subjects could bo a public Bill; but 
where it is desired to apply or extend the gene- 
ral law in the case of a locality or to give ex- 
emption from it, this is done by a private Bill. 
f2] Personal Bills which affect only the inte- 
rests or property of the individuals to which 
they relate. Ibid pp. 727-728, para. 1353. 

The procedare that is adopted with re- 
gard to private Bills is described in great 
detail in Halsbury's Laws of England, 
Vol. 21, p. 729, et seq, para. 1356, on- 
wards. In May's Parliament Practice» 
pp. 686 to 689, it is clearly broagbt out 
bow in passing public Bills Parliament 
acta strictly in its legislative capacity; 
while in passing private Bills it still exer- 


first century they bad superseded legis, 
but just after the close of the second cen- 
tury they were in their turn superseded 
by the Imperial Constitution: see Hunter’s 
Eoman Law, 2nd Edn., p. 75. The pri. 
vate statutes lay down no general rule, 
but deal with a particular case, and 
would, as observed by Maitland in his 
Constitutional History of England in a 
passage already quoted, be classed by 
jurists and political philosophers rather 
as privilegia than as legis: 

Al) legislative proposals which are submitted 
to Parliament are divided into two classes and 
are described either as public or private Bills. 
Parliament deals with each of these classes in 
a difierent manner. A public Bill may be intro- 
duced by any Member in either House, but a 
private Bill may only be laid before Parliament 
upon a petition presented by the parties inte- 
rested; and the procedure which Is adopted 
to pass a public Bill into law is not the eame 


cises its legislative functions but its pro- 
ceedings partake of a judioial character.. 
The following extract may oonveniently^ 

be quoted to illustrate the position: 

The persons whose private interests are to be 
promoted appear as suitors for the Bill, while 
those who apprehend injury are admitted as 
adverse parties in the suit. Many of the forma- 
lities of justice are maintained; various oondi- 
tioDs are required to be observed, and their ob- 
servance to be strictly proved; and if thepartiea 
do not sustain the Bill in its progress by follow- 
ing every regulation and form prescribed, it is 
not forwarded by the House before which it is 
pending. If they abandon it, and no other 
parties undertake its support the Bill is lost, 
however sensible the House may be of ita 
value. The analogy which all these circum- 
stances bear to the proceedings of a Oourt o^ 
Justice is further supported by fees which is 
required of every party promoting or opposing 
private Bill, or petitioning or opposing 
ticular provision. . . . The union of the judicia? 
and legislative functions is not confined to the. 
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ioms of ptocodato but U ao important principle 
in the inquiries and decision of Parliament, 
upon the merits of private Bills. Ae a Court it 
inquires into and adjudicates upon the interests 
of private patties, as a legislature it is watchful 
over the interests of the public.’ 

The analogy fco proceedings in Conrfc is 
so cotnplebe that even patties are some- 
times restrained by prohibitory injuno- 
tions from promoting oropposingaprivate 
Bill or compelled by mandatory injunc- 
tion to apply for a private Bill and in good 
faith to promote it. 

As regards the classification of Parlia- 
mentary statutes at different periods the 
history from the earliest times to the 
present day is given in Crais on Statute 
Law, pp. 56.57: see also, per Parks, B., in 
(1846) 15 M & W 244 (19) and per Cole- 
ridge, J. in (1856) 25 L J Ex 254 (20). 
The words "of a merely local or private 
nature within the province" appearing in 
item 51 of Part 2 of the classification 
schedule under the Government of India 
Act have unquestionably some relations 
to the 'Local' and personal' Bills which 
are the two classes of private Bills refer- 
red to above. But merely because an 
Act is a local and personal Act, as being 
confined to certain local limits and as 
affecting the status of a particular des- 
oription of persons only, it would not 
cease to be a public act, if the Aot is the 
product of the legislature in its legisla- 
tive capacity and is not the result of a 
procedure in which the legislatnre is 
called npon to enact a law embodying a 
conclusion arrived at by it iudicially or 
upon the basis of a contract as between 
the rival parties for whose benefit the 
law is intended. The substance of the 
'enactment may be of a local and personal 
nature regarded from some points of view 
and in that way the enactment may par- 
take of some of the characteristics of a 
private Aot under Parliamentary legisla- 
tion; but if the procedure which is re- 
sorted to in the matter of enactment of 
private Acts by Parliament be, as it is, 
unknown to the Indian and Provincial 
Legislatures, it is not at all apparent why 
the present Act, even though it may be 
regarded as local and personal in some of 
its aspects, is any the less a public Act 
than any other piece of legislation in this 
country. Several decisions bearing on 

19. Richards v. Easto, (1846) 16 U & W 244=3 

D <fc L 616=16 L j Ex 168=10 Jut 696 

20. Shepherd v. Sharp, (1856) 25 L J Ex 264=1 

H & N 115=2 Jnt N S 617=4 W R 570 
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the rules of interpretation to be adopted 
as regards private Acts have been cited 
before us. One is (1844) 5 Hare 415=67 
E R 974 (21). In that case Wigram V. C. 
said: 

Where ao act of Parllameat in express terms 
or by Ddcossary implicfttioD empowers m in- 
dividual or individuals lo take or interfere with 
the property or rights of another, and upon a 
sound coustructioD of the Act it appears to the 
Court that such was the intention of the 
legislature in such cases it may well be the 
duty of the Court, whose province is to declare 
and not to make the law to give e^eot to the 
decree of the legislature so expressed. But 
where an Act of Farhament merely enables an 
individual or individuals to deal with property 
of his or their owd» for their own benedt, and 
does not in terms or by necessary implication, 
empower him or them to take or interfere with 
the property or rights of others, questions of a 
very different character arise. Here the dis- 
tinction between publio and private Acts of 
Parliament becomes materials. By a private 
Act of Parliament 1 do not mean merely a pri- 
vate estate's Act. But local and personal as 
distinguished from general public Acts. Pub- 
lic Acts, it is said in the books, bind all the 
Queen's subjects. But of private Aots of Parlia- 
ment, it is said, that they do not bind strangers, 
unless by express words or necessary implication 
the intention to affect the rights of strangers 
is apparent in the Act; and whether the Aot is 
public or private does not depend on any 
technical considerations (such as having a 
clause or declaration that the Aot shall be 
deemed a public Aot) but upon the nature and 
substance of the case. For these general proposi- 
tions it is not necessary I should do more than 
refer to 8 Oo Rep 136 (b)=s77 E B 681 (22) and 
(1671) 1 Ventrie 175^5 E R 119 (28). That the 
defendants* Aot in this case is a local and per- 
sonal and in that sense a private Act of Parlia- 
ment does not admit of dispute. It is local as 
being confined to a particular place; and per- 
sonal as being expressed to be for the benefit of 
the individuals named in it, and not for the 
benefit of all Her Majesty's subjects: however 
all may incidentally be benefited by that 
which Improves this particular district. (His 
Honour read the title and preamble of the Act.) 
Here we have that which in many of the re- 
ported cases is stated to be the distinguishing 
feature of a private Act of Parliament. It states 
that the persons intended to be benefited by 
the Act are the persons having personal inter- 
est in the property which is the purpose of the 
Act to improve; and the Aot then appoints 
Commissioners, empowers them to enclose and 
contains the drainage clause upon which the 
defendants more especially found the right 
which they have insisted upon in this suit. 
The plaintiff is a stranger to the Aot upon 
which the defendants are proceeding. 


21. Dawson v. Paver, (1814) 5 Hare 415=4 Rail 

cases 81=16 L J Oh 274=11 Jur 766=67 
E R 974. 

22. Sir Francis Barrington's Case, (1616) 6 Co 

Repl86(b)=77ER681. 

28. Lucy V. Levington, (1671) 1 Veotris 175=86 
E R 119. 
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It may be observed in this con- 
nexion that in (1893)' 69 L T 440 (24) 
on appeal (1893) 2 Q B 454 (25) also it 
has been held that the list of what are 
local and personal Acts is the substance 
and character of the Acts themselves 
and not the mere form or description. 
It is apparent that the matter is a 
matter of substance and not of form 
or technicality, and if from the general 
tenor of the Act it appears that it pur- 
ports to determine the status of indivi. 
duals not merely inter se but also as 
governing their relations with others (an 
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their own property in a certain place and 
defined by a certain description and there 
were no words which either expressly or 
hy necessary implication imported that 
the legislature intended to affect the 
rights of other persons in other property 
and the plaintiff fell within the last men- 
tioned category. As Wigram, V. C. 
pointed out in the case aforesaid : 

In private Acts in general the legis- 
latnre does nothing more than enable per- 
sons to enter into a contract who could 
not otherwise enter into it ; and the per* 
sons who are parties to the Act are expressly 
named in it [quoting from the judgment of 


, 1 • 1 • i_ . « . \ *-®**-ou lu irom lae luacmeot ot 

jelement which is obvionsly present m the *Lord Chief Baron McDonald indGwili I 3 ft 7 f 26 n 
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Bijoi Succession Act) the Act can hardly 
be regarded as a private Act in the sense 
in which the term is understood in 
Parliamentary legislation. This is a point 
of difference arising upon the substance 
of the enactment. It will be seen that 


(Then referring to certain other cases) Bat 
these cases leave untouched the proposition 
that an Act of Parliament, not being a public 
Act, will not bind the right of strangers unless 
by express words or necessary implication the 
intention to do so can be collected. It is a 
question of construction. 


'Wigram, Y. C., in the case aforesaid ob- 
served : 

The plaintiff is a stranger to the Act upon 
which the defendants are proceeding. 

To understand the exact significance of 
this observation it is necessary to look 
into the facts, because in that case no 
question of procedure as regards the pas- 
sing of a private' Act was referred to and 
the word “stranger” therefore, was not 
used for the purpose of signifying that the 
plaintiff was not a contesting party in 
the legislation before the Parliament. The 
word was there used as meaning a person 
whose rights were not intended to be 
affected by the provisions of the Act. It 
is true to say that everybody is in some 
sense bound by a statute even though it 
be a private Act. As was explained by 
Hale, C. J. in (1671) 1 Ventris 175 (23): 

Every mau is so far party to a private Act of 
Parliament as oot to gainsay it» butoot so as to 
give up his interest ; it is the great question in 
8 Co Hep 136 (b) (22). The matter of the Act 
there decides it to be between the foresters and 
the proprietors of the soil : and there it shall 
not extend to the commoners to take away 
their common. Suppose an Act says, whereas 
in a controversy coDcernlng land between A and 
B it is enacted that A shall enjoy it, this does 
not bind others, though there be no saving 
clause because it was only intended to end the 
difference between the two. 

In 5 Hare 415 (21) the plaintiff was 
said to be stranger because the Act em. 
powered certain persons to deal with 


The importance of the question whe- 
ther the Act is a public Act or a private 
Act consists only in this that if it is the 
latter then, though there be no saving' 
clause, the rights of third parties will not 
be regarded as affected by necessary im- 
plication : See Craies on Statute Law, 
p. 467, note (0), referring to Co. Litt, 
p. 25, note 16. To illustrate this rule of 
construction several other cases have 
been cited, (1859) 6 C B N S 1=141 B B 
350 (27), in which Cockburn, C. J. said : 

We have been reminded that a private Act 
could never bind persons who were not parties 
to the Act. Provisions, however general in 
their terms, conld not be held to affect the 
rights of parties who were oot before the Parlia- 
ment and whose rights are not intended to be 
affected. 

In (1835) 15 Q B D 597 (28), Lord 
Esher said : 

lo ihd case of a private Act which is obtaiued 
by persoDS for their owu benefit you construe 
more strictly provisions which they allege to be 
for their beoefit, because the persons who ob- 
tain a private Act ought to take care that it is 
so worded that that which they desire to ob- 
tain is plainly etated in it. 

In (1789) 2 T R 701 (29) at p. 705, 
XiOrd Keoyoo observed that : 

Private Acts are not to be construed in pre- 
cisely the same way as public Acts, but rather 
like a conveyance or contract according to the 
intention of the parties. 



26. Riddle v. White, 4 Gwill 1887. 


24. R. V. London County Gonncil, (1893) 69 
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and Lord Wenslaydale said in (i860) 8 
HLC 318(30), ‘*a3 an agreemeDb/’ So 
aUo Lord Halsbury, L. C, said in (1892) 
A C 498 (31) that the particular pro?i. 
sions may ba regarded as words of con- 
tract to which the legislature has given 
its sanction rather than the words of the 
legislature itself. In (1909) A C 1 (32), 
Lord Loreburn, L. C. said : 

The Courts will take every means of defeat* 
iog an attempt by a private Act to take away 
the right either of the Grown or of persoos who 
have not been brought In. And I desire to say 
for myself that I am not satisfied with regard 
to these private Acts of Parliament that there 
are sufficient means either of securing accurate 
drafting or of safeguarding the rights of persons 
other than those who are concerned in the 
private legislation. 


declaration can bind nobody but them- 
selves. This principle has been affirmed 
in several cases on private Acts to which 
we have already referred. Now the Sub- 
ordinate Judge has summarised the net 
result of the compromise in these words: 

By the compromise Raja Jogendra Narain was 
acknowledged Co be proprietor and holder of the 
Bijoi Raj estate and ho was to continue to own 
aud hold the estate for the term of his natural 
life, and after bis death the plaintiff in Suit 
No. 225 of 1919, Bbairebendra. was to bocomethe 
proprietor of the Haj estate his interest being 
vested estate in romainder in it from the time 
of the compromise. Bbairaliendra got besides 
Rs. 1, 50.000 from Kaja Jogendra Narain. The 
plaintiff in Suit No. 51 of 1922, Soureudra, 
gave up and abandoned all claims to the Raj, on 
getting five lacs of rupees from the Raja. Sou* 
rendra's sister was married to Bbairaboudra. 


The ratio of these decisions, on which 
Mr. Das has relied, is based upon the dis- 
tinction in procedure that obtains for 
getting a private Act passed and inas- 
much as the procedure is entirely foreign 
to the Indian legislatures, central as well 
as provincial, the prinoiplesof construction 
enunciated in them can hardly apply to 
the Bijni Succession Act, even though 
that Act in some of its features may be 
taken to resemble a private Act. On the 
other hand, the learned Advocate* General 
has relied upon several oases which have 
laid down that even as regards Acts of 
this nature the enactments contained in 
them must be given the fullest effect 
when the necessary implication of the 
enactment justiSes the same, e g. (1907) 
1 Ch 50 (33). Mr. Das has drawn our 
attention to the compromise in the two 
suits, Nos. 255 of 1919 and 61 of 1922, in 
order to establish that the Bijni Succes- 
sion Act, or at least S. 4 thereof, enacts 
what the parties, or at least two of them, 
namely, Baja Jogendra and Bbairabendra, 
agreed amongst themselves. And he has 
contended, that call it a private Act or a 
public Act, if the position be that an 
enactment merely declares what is a 
matter of agreement as between them the 


ao. Rowbotham v, Wilson, (I860) 8 H L 0 34ft- 
80 L J Q B 49=6 Jut N 8 695=9 L T N < 

81 , Herron v. The Rathmines and Rafehgat Im 
Commissioners, (1892) A 0 498= 

32. Great Northern Picoadily and Bromptoi 

^J't (1909) A 0 1= 

78 L J K B 105=98 L T 781=62 S J 411 - 
24 T L B 606. 

S3. In re Wilton'a Settled Estate, (1907) i fly 

I* J Cb 37=96 L T 193=28 T L R 
B J 67. 


This summary is substantially correct; 
except that to be more accurate it may 
be said that while the Baja Jogendra 
Narain was to be the proprietor of tlie 
Bijni Baj for life, Bbairabendra was to be 
absolute owner, the interest of Bbaira. 
bendra being a vested interest in the 
remainder in the sense that bis sons, 
grandsons, and so on, in the eldest male 
line (lineal primogeniture) and failing 
them bis nearest and eldest agnatic rela- 
tions (ordinary primogeniture) would sue. 
ceed to the Baj as an impartible Baj. 
The whole of the Act, with the exception 
of Ss. 3 and 4, is clearly outside the terms 
of the compromise. S. 3 declared the 
impartibility of the Baj, as the compro- 
mise also intended. Sub-s. (1), S. 4 not 
only declares Baja Jogendra as the bolder 
of the Baj as was provided for by the 
compromise but also stated, ‘'with title 
dating from bis nomination to the succes- 
sion made by Bani Abboyeswari Debi on 
28tb September 1895," a statement the 
effect of which is not to be found any. 
where in the compromise. In sub-s. (2), 
S. 4. Bbairabendra's title as the holder of 
the Baj after the death of Baja Jogendra 
is affirmed; this is what the compromise 
intended. But in that sub-seotion it is 
also provided that, in case Bbairabendra 
dies, bis successor, according to lineal or 
ordinary primogeniture, as is also in- 
tended by the compromise, is to be the 
person who would, in the opinion of the 
Governor of Assam, be such heir, acondi- 
tion which is not in the compromise but 
which perhaps does not after all signify a 
substantial deviation. But S. (8) deviates 
from the compromise altogether; for after 
there is one succession on Baja Jogendra’s 
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death the right of Bhairabendra’s heirs 
according to lineal or ordinary primoge. 
niture, such as is reserved by the compro. 
mise, is entirely taken away by the Act 
and such succession is thenceforward to 
be governed by nomination or appoint- 
ment. 

The points of similarity between the 
■compromise and the provision contained 
in S. 4 of the Act are so few while the 
divergence between them is so marked 
and wide, that it is not possible to pre- 
sume that the section is merely an em- 
bodiment of an agreement, such as forms 
the essence of a private legislation. It 
should be remembered that at the date 
when the Bill was introduced there was 
in existence not merely the compromise, 
but also a judgment in a contested suit, 
namely No. 51 of 1922, in which, as it is 
said, various questions relating to succes- 
sion to the Bijni Raj were discussed and 
adjudicated upon. It is possible and in- 
deed very probable that the compromise 
was known to the legislature. But the 
supposition that it was on the footing of 
the compromise that the Legislature pro- 
ceeded to make the declarations con- 
tained in sub-ss. (l) and (2) of S. 4, which 
are in their form declarations in rem is 
not founded on any tangible materials, 
either in the shape of express words or 
of recitals of circumstances or anything 
else, such as are to be found in private 
Acts. Indeed, it is quite possible and 
not at all unreasonable to imagine that 
upon such materials as were before it the 
legislature was satisfied that according to 
the customary law of succession to the 
Bijni Raj which it was laying down in 
the other provisions of the Act, Raja 
Jogendra, having had the nomination from 
Rani Abhoyeswari, was entitled to con- 
tinue as the bolder of the Raj in prefer- 
ence to all others and that Raja Jogendra, 
having consented to Bbairabendra coming 
in after bis lifetime, had also nominated 
him as bis successor, so that Bbaira- 
bendra under the said law was entitled to 
the declaration that was being made in 
his favour. 

The only part of the Act by which 
Mr. Das’s client, the plaintiff in suit 
No. 84, is hit is S. 4, because he has set 
up a title anterior to the date on which 
the Act came into being, a date on which 
the suit was pending. And as the declara- 
tion made in sub-s. (2), S. 4 will take 
practical effect only on the death of Raja 
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Jogendra it will not be incorrect to say 
that the said plaintiff is more immedi. 
ately hit by sub-s. (1) of that section 
which says ; 

Raja Jogendra Narain Bhup of Bijni is here- 
by declared and shall during his lifetime be 
the holder of the Raj with title dating from 
bis nomination to the succession made by Rani 
Abhoyeswari on 28th October 1895. 

To get over the effect of this declara- 
tion Mr. Das has advanced several argu. 
ments. It has been argued in the first 
place that the word prevention in the 
expression with a view to the preven- 
tion of dispute" appearing in the pre- 
amble implies futurity, and that there- 
fore the enactment should be read as in. 
tended to apply to snch disputes as may 
in future arise, the disputes which were 
existing at the time when the Act came 
into being not being intended to be 
governed by it. For the meaning of the 
word ‘prevent’ reference has been made 
to the case in (l882) 8 Q B D 600 (34) 
where in a charter party the words were 
"accidents preventing the leading" and 
Pollock, J. made certain observations in- 
dioating that the strict grammatical and 
original meaning of the word "prevent” is 
averting something which is to come in 
future; but in the same judgment there 
are observations to the effect that the 
word in popular language means stopping 
something either before it has com- 
menced or while it is going on. Disputes 
which had already commenced or were 
going on would therefore equally come 
within the purview of the word. Besides 
there are also the words, "for the pre- 
servation of the Raj,” an expression which 
indicates a continuity in respect of a 
state of things existing from before and 
therefore the legislation may well be 
taken to have been intended to apply to 
disputes which had already commenced 
and which threatened the existence of the 
Raj, as being a legislation which would 
put an end to such disputes. Secondly, 
it has been pointed out that even though 
the portion of sub-s. (i), S. 4 which runs 
in these words : 

Rajft Jogendra Narain Bhup of Bijni is here 
by declared and ehall during hie lifetime be 
the holder of the Raj 

stands as a declaration of his status for 

the entire period commencing from the 
point of time when the declaration is 
made and ending with the termination oE 
his life, the p laintiff in suit No. 84 is not 

34. Goverdale v. Grant, (1882) 8 Q B D 600. 
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affected beoaaee his title is a title which 
was previously acquired. And that there- 
fore the words which really affect him are 


the words . . * 

with title dating from the nomination to the 
succession made by Rani Abhoyeswari Debl oo 
2$th September 1895, 

words which speak of a continuity of 
title from the date aforesaid up to the 
present day that there is no room left for 
the title of anybody else. To get over 
the effect of these words it is said that 
they are no part of the enactment, but 
are mere recitals in the nature of a pre- 
amble, the correctness of which it is open 
to a party to challenge against whom they 
are sought to be used. It is pointed out 
that in many statutes there are subsidiary 
preambles other than the preamble to 
the statute as a whole; the subsidiary 
preambles being in the nature of recitals 
of facts prefacing some particular sec- 
tion or sections, and that the offend- 
ing words referred to abo7e are of 
that character. Several oases have been 
referred to in this connexion (1901) 1 
Cb 842 (35) the case of a private Act 
in which Co 2 ens Hardy, J. said that the 
recital though admissible against per- 
sons claiming under the Act is not con- 


clusive and the Court is at liberty to 
consider the fact or the law to be differ- 
ent from the statement in the recital. 
1 El and B1 501=29 L J M C 89 (36) in 
which Lord Campbell made similar oh. 
servations and also remarked that the 
recital in a private Act is merely evidence 
and not conclusive as an estoppel : (1844) 
12 Cl & F 295 (37), in which it was held 
that the recital in a private Act was very 
strong evidence, for it is the well-known 
practice of the Parliament not to allow 
such recitals to be inserted unless their 
truth was judicially established. It has 
also been argued that though a recital in 
an Act of Parliament may be used as 
evidence it is not conclusive evidence and 
It 18 liable to be rebutted : see Oraies on 
Statute Law. p. 492. As instances in 
which such recitals were distinguished 
from enactments, the oases in (1874) 1 
I A 178 (38) and 2 Bom 19 (39) have been 

36. Mettens v. Hill, (1901) 1 Oh 842 ' 

86. R. 7. Haughton. (1853) 1 El & B1 601 = 

L J M 0 89=17 Jur 455^1 W R 166. 

Peerage Claim, (1844) 12 Cl & p 

Btlndaban v. Btindaban, (1874) 1 I A 178 — 
^ R 403=21 W R 824 (P 0). 

‘ 2 8^'w^cha, (1877) 


cited. On the other hand the learned 
Advocate. General and Mr. Bose have re- 
ferred to a number of cases for the pur- 
pose of showing the conclusive character 
of recitals in Acts of Parliament. One of 
them is (1891) A C 531 (40), in which at 
p. 549, Lord Halsbury, L. C., said : 

That, ID fact, the language of an Act of 
ParllameDt may be founded od some mistake 
and that words may be clumsily used I do not 
deoy. But I do not think it is competent to 
any Court to ptocood upon the assumption Chat 
the legislature has made a mistake. Whatever 
the real fact may be, I think a Court of law is 
bound to proceed upon the assumption that the 
legislature is ao Ideal person that does not 
make mistakes. It must be assumed that it 
has intended what it has said, and I think any 
other view of the mode in which one must 
approach the iuterpretation of a statute, would 
give authority for an interpretation of the 
language of ao Act of Parliament, which would 
be attended with the most serious conse* 
quences. 

Another case is (1893) A C 104 (41), in 
which, at p. 123, Lord Hannon said: 

This is an absolute statement by the legisla* 
ture that there was a seigoeurie of Mingao. 
Even if it could be proved that the legislature 
was deceived, it would not be competent for a 
Court of law to disregard its enactments. If a 
mistake has been made the legislature can 
correct it. The Act of Parliament has declared 
that there U a sigoenries of Mingan, and that 
thenceforward its tenure shall be changed into 
that of (rank aleuroturier. The Courts of law 
cannot sit in judgment on the legislature, but 
must obey and give effect to its determination. 

A third o&se is (1876) 4 Ch D 588 (42) 
which is an authority (or the position 
that with regard to subsidiary recitals 
the canon of construction is the same, 
namely that if the enactment part is clear 
and unambiguous they may not be referred 
to for the purposes of construction. We 
do not consider it necessary to deal with 
these oases in further detail because we 
are clearly of opinion that there is no 
foundation for the contention that the 
words "with title dating back,” etc., can 
be taken apart from the rest of the pas. 
sage and treated as a mere recital and 
not as a part of the enactment. Thirdly, 
Mr. Das has addressed to us some argu. 
ments in order to emphasise the distino- 
tion between declaratory and remedial 
Acts. Declaratory statutes are generally 




oommisstoner tor special purpose of Inoonio- 
tax V. Pamsel. (1891) A 0 53l = 61 L J O B 
265=:68 L T 21=66 J P 805. ^ “ 

41. Labrador Oo. v. Queen, (1893) A 0 104 = 67 
L T 730* 

V. Rotherham and Kimbarworth 
Local Board of Health, (1876) 4 Oh D 588= 
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retrospective in their operation. Black- 
stone. .7. in (1779) 2 Wm 1277=96 E E 
751 (43), said: 

Declaratory statutes doEot prove the law was 
otherwise before, but rather the reverse. 

"A declaratory Act,” said Coleridge. C.J. 
in (1890) 63 LT 705 (44): 

means to declare the law* or to declare that 
which has always been the law, and there 
having been doubts which have arisen Parlia- 
ment declares what the law is and enacts that 
it shall continue what it then is. 

Bub declaratory abafcutes may be of 
various kinds. For instance a statute may 
correct an error in a former statute, and 
if the two are of the same session of Par- 
liament, the second has relation back to 
the time when the first one was passed : 
(1816) 2 Price 381=146 E R 130 (45). 
It may be explanatory of a former statute; 
and so there may be cases in which, unless 
retrospective operation is given, it would 
failof itsobject: see Parke, B.,in (1832)3B 
and Ad 465=110E R 168(46). There is also 
abundant authority for holding that if an 
Act is in its nature a declaratory Act the 
argument that it must not be construed 
so as to take away previous rights is not 
applicable : see (1890) 24 Q B D 557 (47); 
(1849) 18 L J Ex 332=154 E R 1014 (48). 
But it has been held that the use of the 
words " it is declared” in a statute does 
not necessarily import that the statute is 
merely declaratory of existing law and, 
therefore, retrospective ; and that the 
use of the expression "it is declared to 
introduce new rules of law” is not incor- 
rect and is far from uncommon: (1896) A C 
769 (49). In (1898) A C 469 (50). Lord 
Waston delivering the judgment of the 
Judicial Committee pointed out that the 
cases do not lay down an invariable rule 
and observed as follows : 

It does not seem to me probable that the 
legislature should intend to extinguish bj 
means of retrospective enactment, rights and 

43. Nicol V. Verelet. (1779) 2 Wm 1277=96 B R 
761. 

44. Jones B. Bennett, (1390) 63 L T 705 — 6 Asp 
M C 596. 

45. Attornej-General V. Pongett, (1816) 2 Price 
381=146 E R 130. 

46. B. V. Dursley, (1832) 8 B & Ad 465 — 110 
E R 168. 

47 Attorney-General v. Theobold, (1890) 24 Q B 
D 667=62 L T 768=38 W R 627. 

48. Attorney General v. Hertford. (1849) 18 

L J Ex 332=164 E R 1014=3 Ex 670. 

49. Harding v. Queensland Stamp Oommis- 

sioners, (1893) A 0 769 = 67 L J P 0 144 — 

79 L T 42=14 T L R 488. 

60, Young V. Adams, (1898) A 0 469=67 L J P 0 
76=78 L T 606=14 TLB 873. 
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interests which might have already vested in a 
very limited class of persons, consisting so far 
as appears of one individual, namely the res- 
pondent. In such cases their Lordships are of 
opinion that the rule laid down by Erie, 0. J. 
in 10 C B N S 179 (51) at p, 191 ought to apply. 
They think that in a case like the present the 
learned C. J. was right in saying that a 
retrospective operation ought not to be given to 
the statute unless the intention ol the legisla- 
ture that it should be so construed is expressed 
in plain and unambiguous language, because it 
manifestly shocks one's sense of justice that an 
act legal at the time of doing it should be made 
unlawful by some new enactment. 

It will serve no useful purpose to refer, 
to the other cases cited before us in this^ 
connexion because here we are able, as we 
shall presently proceed to show, to dis- 
tinguish upon the words of the Act itself, 
the language of the Act in that respect 
being plain and unambiguous, which of 
its provisions are retrospective and which 
prospective, and we have not to rely upon 
any presumption as to intent relating to 
its operation to be inferred from the 
character of the Act being declaratory or 
otherwise. 


Fourthly Mr. Das has cited before us a 
variety of decisions either laying down 
general principles of interpretation relat- 
ing to retrospective operation of statutes 
or dealing with specific enactments in 
which such prioiples have been applied. 
The rule is so firmly settled that we con- 
sider it unnecessary to refer to the oases 


n detail. Retrospectiviby is never pre- 
lumed and in law is regarded as retrospeo- 
iive only where it is so by express enact- 
nent or it is a necessary implicatiou 
TOm the language employed by the legis- 
ature, the presumption always being 
igainst the taking away of vested rights, 
[n Craies on Statute Law it is expressed 
/bus (p. 326): 

Before giving such a construction, (meaning 

1 retrospective construction to an Act of Paella- 
Dent) one would require that it should either 
appear very clearly io the terms of the Act or 
irise by necessary and distinct interpretation, 
^nd perhaps no rule of construction is more 
irmly established than this : that a retros- 
)eclive operation is not to be given to a statute 
;o as to impair an existing right or obligation 
ithetwise than as regards matter of procedure 
inless that efiect cannot be avoided without 
loing violence to the language of the enact- 
nent If the enactment is expressed in langa- 
ee which is fairly capable of either interpreta- 
ion it ought to be construed as 

nly : Referring to (1901) A 0 297 (62) at p- 305; 

1. hUdland Ry. Oo. v. Pye, (1861) 10 OBN Sm 
=30 L J 0 P 314=4 L T 610=9 W B£68. 

2 Smith V. Callander (1901) A 0 297 
L J P 0 53=84 L T 801. 
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(1890) 15 A C884 (53) P-887 (16.0) 2 Mod 810 

(84) ; (»fl4«) 2 Ex 22 (65) ; (1883) 28 
66 : (1863) 8 Ex 852 (57) ; (1856) SHE 0 481 
(68) : (l«66) 1 H L 0 (59) ; (1884) 12 Q » D 224 
(60) ; (1869) 4 Q B 271 (61) ; (1876) 1 Oh D 48 
(62) : (1898) 2 Q B 647 (63). 

Some of these cases have been referred 
to by Mr. Das in bis arguments on this 
part of the case. Other oases cited by 
him in this connexion are the following : 
(1886) 31 Ch D 402 (64) at p. 408 in which 
Bowen, L. J., said : 

It seems to me that eveo io construiDg ad 
A ct which is to a cartaiD extent retrospective 
aod m coDstruiDg a section, which to acertaio 
extent retrospective, we ought, oevertbeless. to 
bear in mind that maxim (i. e.. omnis nora 
Juiurxs formam iwiponere dtbei non 
praeteriU^) as applicable where wo reach the 
lice at which the words of the section cease to 
be plain. 

(1978) SAC 582 (65), in which Lord 
O'Engan said : 

Unless there is a clear intention of the legis* 
lature, clear and unequivocal, or unless there 
are some circumstances rendoring It inevitable 
that we should take the other view, we are to 
presume that an Act is prospective and not re* 
trospectivo ; 

and Lord Blackburn observed : 

Where the eilect would be to alter a transac* 
tioD already entered into, where it would be to 
make that valid which was previously invalid, 
to make an instrument of no effect at all and 
from which the party was at liberty to depart 
so long as be pleased binding, 1 think tbeprima 
facie construction of the Aot is that it Is not to 
be retrospective, and it would require strong 
reasons to show that it is not the case. (187^ 
10 Ob I> 518 (66), io which Fry, J., said that 
the retrospective construction was not to be 
favoured, unless the legislature clearly and 
distinctly authorised the doing of something 
which is physically inconsistent with the exU* 
tence o f an existing right. 

68, Main v. Stark, (1890) 16 A 0 384=59 L J P 0 
68=63 LT 10. 

64. Qilmora v. Shuter, (1679) 2 Mod 310, 

65 Moon V. Durden, (1848) 2 Ex 22 = 12 Jut 
188=76 R R 479. 

66. Hickson v. Darlow, {1883) 28 Ch D 690 = 48 
LT 449=81 W R417. 

57. Waugh y. Middleton, (1853) 8 Ex 352 = 22 

L J Ex 109. 

68. Larpent v. Bibby, (1865) 5 H L C 481 = 24 
L J Q B 801. 

69. William v. Harding, (1866) 1 H L 9 = 85 

L J B K 25=12 Jut N S 667=14 L T igQ — 
14 W R503. liay- 

60. Hough V. Windus, (1864) 12 Q B D 224 s=: 5^ 

L J Q B 165=60 L T 812=82 W R 452 

61. Ellis V. McCormick, (1669) 4 Q B 271 

62. Re Joseph Suche Co Ltd.. (1875) 1 Oh D 48 

63. Re Athlumoay, (1898) 2 Q B 647=67 L J O B 
985=79 LT 303= 47 WR 144=6 Manson M2 

64. Reid v. Reid, (1886) 31 Oh D 402=65 L J Ch 
294=64 L T 100=34 W R 889. 

66. Gardner v. Lucas, (1878) 8 A 0 682 

“S Oh D 618 (1878) 
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Mr. Daa has also referred to two Indian 
cases decided by the Judicial Committee 
boih of which dealt with the question of 
succession of taluqdars under the Oudh 
Estates Act 1 of 1869. Under S. 10 of 
that Act the entry of the name of a per- 
son in certain lists to be prepared under 
the Act is conclusive evidence of the fact 
that he was a taluqdar. In one of these 
cases, 16 I A 71 (67). their Lordships held 
that an entry had been improperly made 
and 90 declined to give effect to it; a list 
to be prepared under an enactment is evi- 
dently of different probative value from 
the enactment itself. In the other case, 
31 I A 30 (68), all that was decided was 
that the Aot could have no retrospective 
operation, so as to deprive the successors 
of a person, who had died before the Aot 
came into existence, of rights which they 
had already acquired on bis death. The 
learned Advocate-General and Mr. Bose 
have also referred to some of these oases 
and also a number of other cases bearing 
on this question, but it will serve no use- 
ful purpose to refer to them as they also 
lay down the very same principle; the 
only difference being that in them it was 
possible to Infer by necessary implication 
an intention to confer retrospective ope- 
ration. Each of these oases, it may be 
stated turned on the language and intend- 
ment of the particular statute with which 
it was concerned; and it is obvious that 
the oases, beyond laying down the general 
rule, to which we have already referred, 
do not afford us any assistance in constru- 
ing the Bijni Snocession Aot which neither 
bears any similarity to any of them in its 
provisions, nor are in any respect pari 
materia with any of them. As the learned 
Advocate-General has submitted, the 
authority of a decision whether it is to 
apply or not to apply to a different statute 
is of little value. Jessel, M. R., in (1882) 
22 Ch D 484 (69). said; 

Non as regards case (70) of course it 

is biodlng oa this Court nhooever you get the 
identical circumstances, but it is not binding if 
you consider it a case of construction; because 
nothing ia better settled than that the con- 
struotion put upon an instrument by a Court of 
law or equity Is not binding on another Court 


67. Bhankar Baksh v. Hardeo Baksh, (1891) 16 
Cal 397=16 I A 71=6 Bar 299 (P C). 

68. Mahammad Abdus Bamad v. Kurban Husain 

(1904) 26 All H9=31 I A 30=8 Bar 593 

69. In re New Callao, (1882) 22 Oh D 484=52 
L J Oh 288=48 L T 261=31 W R 186, 

70. (1878) 8 Oh D 806. 
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of law or equity, even of inferior jutiBdiotion. 
as regards the construction of an instrument 
couched in somewhat similar language. 

Fifthly, Mr. Das has drawn our atfcen. 
tion to certain decisions in which the ef- 
feet of subsequent legislation upon pend* 
ing suits have been considered. The gene, 
ral law of course is that the law as it 
existed at the date when an action was 
commenced must decide the rights of the 
parties in the suit, unless the legislature 
expresses a clear intention to vary the re- 
lation of litigant parties to each other; 
the words used must appear to the Court 
to compel them to give the law an ex post 
facto operation, (1837) 6 A & E 943 (7l). 
Cases illustrative of this general rule (that 
iwhen thelaw is altered during the pendency 
of an action the rights of the parties are 
decided according to the law as it existed 
when the action was begun unless the new 
statute shows a clear intention to vary 
such rights) are noted in Maxwell's Inter, 
pretation of Statutes 7th Edn., p. 192; 
31 L J Ex 230 (72), 31 L J Q B 4 (73), 
44 L J Q B 22 (74) and 4 H & N 76 (75). 
One of the cases relied upon by Mr. Das 
is 2 Ex 22 (55). which was a case in 
which the question was whether a new 
enactment could defeat a pending action 
for a wager already commenced, that is to 
say an action for enforcement of a vested 
^right. Parke B, while observing that the 
, general rule is nova constitutio futuris 
'forman, etc., laid down there that that 
rule which is one of construction only will 
yield to a sufliciently expressed intention 
of the legislature that the enactment 
ishould have a retrospective operation. He 
said: 

Id some cases the legislature has thought it 
just to make enactments retrospective even at 
some sacrifice of general principles. But then It 
does so on express terms; and generally, I be* 
Heve invariablji couples the retrospective en* 
actment with the best indemnity in favour of 
vested rights which the nature of the case ad* 
mits. 

In (1875) 1 Ch D 48 (62), Jessel, M. R., 
in considering the effect of S. 10, Judica- 
ture Act, 1875, upon a winding up which 
had already commenced, observes : 


. 71. Hitcheock V. Way, (1837) 6 A & E 943=2 
N & P 72=6 L J K B 216. 

72. Thistleton v. Frewer, (1862) 31 L J Ex 230. 

73. Wright v. Greenroyd, (1862) 81 L J Q B 4=1 

B & S 758=8 Jur N S 98=5 L T 347. 

74. Comp. Leman v. Housley, (1875) 44 L J Q B 

22 . 

75. Yeung V. Hughes, (1859) 4 H & N 76=^28 L J 

IGi. 
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I so decide because it is a general rule that 
when the legislature alters the rights of parties 
by taking away or conferring on them only 
right of action, its enactments unless In express 
terms they apply to pending actions, do not af- 
fect them. 


A large number of important decisions 
bearing on the question of retrospective 
operation of statutes of pending actions 
were reviewed by McCardie, J. in (1823) 
128 L T 342 (76). Some of these decisions 
also have been laid before us, the rule be- 
ing everywhere stated in the same cogent 
fashion. It was argued that it would be 
attributing the grossest form of injustice 
to the legislature to proceed on tbe as. 
sumption that when an action has al. 
ready commenced tbe legislature has 
passed an enactment turning a good claim 
into a bad claim, a good suit into a bad 
suit, without making any provision for 
cost and compensation in the shape of in- 
demnity. If however that provision of tbe 
enactment itself is clear, unambiguoue 
and compelling in its meaning, tbe ab- 
sence of a provision as to costs or com. 
pensation is not quite material. And 
it may be stated also that the Code makes 
a provision, which leaves tbe discretion ol 
tbe Court so wide in tbe matter of costs 
that it may be safely assumed that in 
cases in which a pending action is affected 
by a new enactment a proper order, even 
though it be an order entitling an unsuc- 
cessful party for costs against the success- 
ful one, may not be beyond the compe. 
tency of tbe Court, provided of course the 
claim of the unsuccessful party is found 
prima facie to be a good claim under tbe 
law as it previously stood, Certain 
Indian decisions have also been referred 
to in this connexion, none laying down 
any principle other than this that in 
order to affect a pending suit, there must 
be something in the Act itself clearly 
indicating such an intention on the part 
of the legislature. The cases are 57 Cal 
796 (77): 35 C W N 1047 (78); 39 C W N 
1006 (79); 39 C W N 1213 (80). The 
cases turned on tbe special language and 
feature of the particular enactments to 


6. Bowling V. Camp, (1828) 128 L T 842. 

7. Joaoendra Narayan v, Saroda Soodari, 1931 

Cal 25=129 I 0 355=57 Oal 796. 

8. Debaodra v. Pashopati, 1982 Cal 198—186 

I 0 889=85 C \V N 1047. . 

9. Jagamobao Ghose v. Behari Barui, (ISaoi 

390 WN 1006. ^ 

0. Brojendra Eumac V. Sasbil Chandra, 19^ 
Oal 834=163 I 0 270=63 Cal 368=39 0 W 
N 1213. 
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which they related and which bear no 
similarity to the Bijni Succession Act. 
The case in 48 C L J 150 (81) has also 
been referred to in which the decision 
in (1905) A C 369 (82) was relied on for 
holding that a right of appeal is nob a 
mere matter of procedure bat a vested 
right accruing as on the date of com- 
mencement of the suit. On behalf of the 
respondents reliance was placed on the 
decision in the case in (1882) 9 Q B D 
672 (33) in which there are certain re- 
marks which the respondents desire to use 
in their favour. The special features of 
that case are explained in the decision of 
this Court in 39 C W N 1213 (80). They 
have also referred to the recent decision 
of the Judicial Committee in 40 G W N 
263 (84). It would be sufficient to say 
that the considerations that arose in that 
case were widely different. Several other 
oases were also placed before us on their 
behalf of which one deserves mention: 
31 C L J 463 (85), which suggests no 
departure from the general rule that 

The rule that eoactments in a statute are 
generally to be construed to be prospective and 
intended to regulate the future conduct of per* 
sons is deeply founded on good sense and strict 
justice and in the absence of clear words to 
that effect, a statute will not be construed so 
as to take away a vested right of action ac* 
quired before it was passed. 

For the purpose of deciding the second 
question, we shall have to construe the 
Act for ourselves, bearing in mind tbe 
cardinal rules of construotion. But be- 
fore we proceed to do so it would be cod« 
venient to deal with two matters which 
arise at the outset. Firstly we have been 
asked ou behalf of the appellant to look 
into the statement of objects and reasons 
for the enactment. To this the respon. 
dents object; but at the same time the 
respondent, by way of retaliation as it 
were, have referred ns to the debates in 
the Legislative Council relating, to the 
passing of tbe enactment. We think we 
are precluded from looking into either of 
these thing s. Proceedings of the legisla. 

81 . Shaikh Sardarali v. Shoikh Daliluddl Osta- 

gar, 1993 Oal 640=113 I 0 49=39 OWN 
1180=48 OL J150(PB). ^ " 

82. Colonial Sugar Befining Oo. v. Irving, (1905) 
A 0 369=74 L J P 0 77=92 L T 738. 

83. QuiUon v. MapUson, (1882) 9 Q B D 672 

84. 0. Mukerji v. Hi. Ram Ratan Kuat. *1936 

86. Pwmotho Nath Pal t. Soatay Dasi. 1920 
Oal 436=68 I 0 837=24 OWN 1011=47 

OalH08=31OLJ 468. 
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tare in passing an Act including state-i 
ments of objects and reasons, and debates 
of the legislature must be excluded from 
consideration: 23 I A 107 (86). Nor are; 
we at liberty to construe the Act by any, 
reference to the Bill in its original form. 

( 1892) A C 498 (3 1) at p. 501. The J udi- 
cial Committee has said in 47 I A 33 (87) 
at p. 42: . . ^ » 

No statement made on tbe introduction ot 
the measure ot ics discussion can be looked at 
as aflording any guidance as to the meaning of 
the words. 

Also, as was observed by Denman, C. J. 
in 12 Ad & E 381 (88): 

We are pressed with a history of the intro- 
duction of this proviso into the Act in its pas- 
sage through Parllameut. Of such facts, if 
capable of being ascertained, wo ate not per- 
mitted judicially to take notice. The law must 
ever bo interpreted by the general rules of con- 
struotion and we cannot travel out of its lan- 
guage in search of any supposed intention. 

Another matter that arises is whether 
in construing S. 4 of the Act or rather 
tbe first two sub-sections of that section 
we should confine our attention to that 
section or the said two anb-seotions alone 
or whether we should look at the rest of 
the Act as well. On behalf of the respon- 
dents we have been asked to adopt tbe 
former course, beoause certain difficul- 
ties were felt in construing the rest of the 
Act in tbe light of certain submissions 
that were made on their behalf. It was 
said that we need not trouble to oonsider 
whether a particular interpretation of 
S. 4 would fit in with the rest of the Act, 
beoause no question as regards the rest 
of tbe Aob has yet arisen and any suoh 
question will be dealt with when, if ever, 
it does arise. We are of opinion that we 
most take the whole of tbe Act intO' 
consideration, and if any construotion ofl 
S. 4 does not fit in with tbe rest of tbej 
Aot we must rejeot it and look for some' 
other construotion which would apply to 
all parts of the Aot equally well. But in 
doing so we shall not be permitted to 
alter the meaning of what is of itself 
clear and explioib. In (1876) 4 Ch D 585! 
(42) Jessel, M. R. expressed the rule in 
this way: 

There is no doubt a rule applicable to Acts of 
Parliament as well as to other legal instru- 

8G. Administrator-General v. Premia!, (IS96) 22 
Oal 788=22 I A 107=6 Sar 603 (P 0). 

87. Krishna Ayyanger v. Nallaperumal Pillai 
1920 P 0 56=66 I 0 163=47 1 A 83=43 
Mad 650 (P 0). 

88. Q. V. Oapel, {1341) 12 Ad & E 331=4 P & D 

87=9 L J U 0 66=4 Jur 886. 
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ments, that you may control the plainest 
words by refereoce to the context. But then, 
as has been said very often, you must have a 
context even more plain, or at least as plain 
as the word to be controlled. 

The Rule is also expressed thus : 

It is only when any part of the Act of Parlia- 
ment is penned obscurely and when other 
passages can elucidate that obscurity, that re- 
course ought to be bad to such context for that 
purpose. No rule of construction can require 
that when the words of one part of a statute 
convey a clear meaning it shall be necessary to 
introduce another part of a statute for the pur- 
pose of controlling or diminishing the efficacy 
of the first part. [Craies on Statute Law, p. 93, 
referring to (1784) 1 Leach C. C.IEdn. 4) 855 (89) 
and (1831) 2 D d: G) 480 (90) at 489], 

Of the rule construction to be adopted 
not many need be cited. One of the lead- 
ing rules may be quoted, as the first rule 
from the language of Tindal, C. J. ^hen 
delivering the opinion of the Judges in 
11 Cl & F 85 (91) at p, 143 : 

The only rule for the construction of Acte of 
Parliament is that they should be construed 
according to the intent of the Parliament which 
passed it. If the words of the statute are in 
themselves precise and unambiguous, then no 
more can be necessary than to expound those 
words in their natural and ordinary sense. The 
words themselves alone do In such cases best 
declare the intention of the law-giver. But if 
any doubt arises from the terms employed by 
the legislature, it has always been held a safe 
means of collecting the intention, to call in aid 
the ground and cause of making the statute and 
to have recourse to the preamble, which accord- 
ing to Dyer, G. J in 1 Plow 853 (92) at p. 869, 
is *a key to open the mind of the makers of the 
Act and the mischief they are intended to 
redress/ 

A second rule, which may be availed 
of where a doubt arises, whether general 
words have been used in general or 
particular sense has been expressed 
thus by Turner, L. J. in (1854) 6 D G M & 

G 1 (93), quoting from 1 Plow 201 (94) at 
p. 204 : 

Expositions have always been founded upon 
the intent of the Legislature, which they (the 
sages of law) have collected sometimes by con- 
sidering the cause and necessity of making the 
Act, sometimes by comparing one part of the 
Act with another, and sometimes by foreign 
circumstances, 

89. Palmer's Case, (1784) 1 Loach 855. 

90. Warburton v. Loveland, (1881) 2 D & Cl 480 

=6 Bligh (N S) 1. 

91. Sussex Peerage Case, (1844) 11 Cl & F 85 — 

8 Jur 793=65 B B 11* 

92. Stowel V. Lord Zoucb, 1 Plow 353. 

93. Hawkins v. Gathered, (1854) 6 D G M <t G 

1=24 L J Ch 332=1 Jur (N S) 481=8 W B 

194, 

94. Btradllng v. Morgan, 1 Plow 201. 
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A third rule is to be found in 2 H & C 
178=159 E R 178 (95) in which Pollock, 
C. B. pointed out the dangers of travelling 
out of the Act itself and observed : 

In construing the statute it is our duty to 
ascertain the true legal meaning of the words 
used by the legislature and tocollect the inten- 
tion from the statute itself, either the preamble 
or the enactments, and not to make out the 
iptentioQ from some other sources of informa- 
tion and then construe the words of the statute 
in order to meet the assumed intention. 

And ibere is a fourth rule, which is 
very important as it lays down the order 
in which one should proceed. Sic W. Page 
Wood. V. G . in 4 K & J 367 at 369=70 
E R 15i (96) has said : 

Id coDsCcuing an; Act of the legislature the 
verbal construction of the particular section in 
question, if it be plain and simple, must govern 
the Court in arriving at Us conclusion If there 
be any doubt or difficulty in the wording of the 
particular section in question, the Court is 
entitled to look first at the circumstances 
attending the passing of the Act. next at the 
preamble, as far as it affords any indication 
which may serve as a key to the interpretation 
of the Act. and then, I may add. to the whole 
purport and scope of the Act to be collected 
from the various clauses other than the parti- 
cular clause the meaning of which is in dispute. 

Bearing in mind the procedure laid 
down in the decision last mentioned let 
us first of all examine S. 4» sub.e. (l). 
The sub section contains a clear and un* 


equivocal declaration : 

Baja Jogendra Narain Bbup is hereby de- 
clared and shall during bis lifetime be the 
holder of the Raja with title dating from bis 
nomination to the succession made by Rani 
Abboyeswari Debi on 28th September 1895. 

Sub*s. (2) also contains a declaration 
about Bairabendra succeeding as the 
bolder of the Raj upon the death of 
Raja Jogendra. The declaration in sub- 
0 . (l) therefore though made 'hereby/ 
that is to say as at the time when the 
Act comes into operation, does, by its own 
words, go back to the nomination at the 
one end and the death of the other of 
Raja Jogendra giving him a continuous 
status as holder of the Raj during the 


mtire period. There is no question, up- 
m the words used, of the declaration 
laving anything to do with any period 
antecedent to the nomination. And com- 
nencing from the nomination and ending 
vith his natural life the same status is 
^ssured to him. Thera is no question of 
.ny further retrospective or prospective 

5. Attorney-General v. Sillem, (1863) 2 H & 0 

178=169 E B 178. . , .rn i? p 

6. Cope 7 . Doherty, (1868) 4 K & J 867 7 
154=2 De Gex & J 614. 
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op6ratioD of tbd deolaratioD. It does not 
matter for the purposes of the oases before 
us, whether the declaration contained in 
S. 3 is retrospective in its operation. As 
regards S. 5 the word ‘shall* being used 
in the proviso contained in that sectioDr 
the section, as an enaotment, is prospeo- 
tive, So also are the sections that follow. 
So far then, no doubt or difficulty arises. 

Then, what is the status that has been 
declared in dub*s. (l) ? The answer must 
be, — The status of Holder of the Raj with 
title to that status as obtained by the 
nomination. 'The Raj* or 'The Bijni Raj* 
is dedned as a group of estates, etc.: S. 2 
(l), and the estates are listed in the 
Schedule. 'The Holder of the Raj' or 'The 
Holder' means the owner of the Raj; S. 2 
(3). It thus appears that instead ofdeclar* 
ing the title of Raja Jogendra to the 
estates, etc., which comprise the Raj, bis 
title as ‘Holder of the Raj* is declared, 
the expression 'Holder of the Raj* mean- 
ing that he is the owner of group of 


estates, etc., which constitute the Raj 
The form in which the declaration is ex 
pressed suggests that the group of estates 
etc., constitutes one entire entity to whiol 
Baja Jogendra having succeeded as ownai 
by virtue of bis nomination acquired tbi 
status of the Holder* and that the statui 
he so acquired would continue throngboui 
his life. The question at once arises wbe 
ther be would remain *tbe Holder' onlj 
so long as he remains owner of th^ 
estates, or whether be will cease to hi 
the Holder if he loses the estates it 
whole or in part, or whether on the othei 
hand it was the intention of the Legisla* 
tore that he would in no case lose hit 
title as owner either to all the estates oi 
any of them. It is clear to our minds that 

there are no words in the twosub.sections 

or. for the matter of that, in the whole ol 
the section, either expressly or by impli. 
cation answering the questions. And yet 
the qaeatioD has to bo answered in ordet 
to make out whether the claim of title if 
any of persons other than Raja Jogendra 
or Bbairabendra to the properties or any 
of them would be barred by the deolara! 

to travel ont- 
intention. 
®‘roum9tanoes attend. 
Stf ^ these aU 

whtoh litigations, some of 

Tfh- ^ already come to an end and 

pending. They by 
themselves do not throw mnoh light for 


nowhere in the Act are any of them 
referred to; and regarded as circumstances 
attending the passing of an Act they are 
at best equivocal for they leave us where 
we were, not enabling us to ascertain 
what exactly was the kind of mischief 
that was sought to be prevented or 
remedied by the Act. 

The next thing to look into is the pre*. 
amble. The decisions are quite clear thatl 
the preamble may always he referred to for. 
the purpose of ascertaining generally tbel 
scope of the Act. where the enacting words' 
are ambiguous : (1828) 7 13 & 0 643 (97); 
(1830) 1 B A Ad 538 (98); (1841) 11 Cl A 
F 85 (91); (1880) 16 Ch U 368 (99); (1891) 
A C 531 (100); (1903) A C 443 (101); 
that the enacting words of the Act are 
not always to be limited by the words of 
the preamble and must in many instances 
go beyond it, and where they do so tbe> 
cannot be out down by reference to it: 
(1849) 2 Ex 256 (102); (1852) 18 Q B 789 
(103); (1876) 4 Ch D 395 (104); (1883) 8 
A C 386 (105); (1897) 2 Q B 242 (106); 
(l907) 1 K B 205 (107). and that on the 
other band, the preamble does not extend 
the provisions of the Act beyond what 
the enacting part of the Act contains; 
(1744) 3 Atk 203 at 204=26 E R 918 (108); 
(1898) 2 Q B 678 (109); (1894) 1 K B 811 
(no). The mischief intended to be reme- 
died by the scope and purview of the Aot, 
as stated in the preamble, is; 

Whereas it is expedient to deolare and supple- 
ment the oustomary suocossion in the group of 
estates known as the Bijni Raj in Assam with a 
view to the prevention o£ disputes and the pre- 
servation of the Raj. 


97. D. Bywater v. Brandling, (1828) 7 B <fe 0 043. 

98. Halton v. Cove, (1830) 1 B & A D 538=9 L J 
K B 74. 

99. Crowder v. Stewart, (1880) 16 Ch D 363=50 
L J Oh 136=39 W R 331. 

100. Commissioners of Income-Tax v. Pemsel 

(1891) A 0 531. ’ 

101. Penton v. Thorley & Co. Ltd., (1903) A 0 
443=72 L J K B 787=89 L T 314=52 W R 
81=19 T L R 684. 

102. Salkeld v. Johnson, (1848) 2 Ex 256. 

103. Pocock V. Pickering, (1852) 18 Q B 789. 

104. '^ylor v. Corporation of Oldham, (1876) 4 
Oil ^ 895. 

105. Overseas of Weat Ham v. Ides, (1838) 8 A 0 
836. 

105. Powell v. KomptoQ Bacocourse Co (18971 
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T 2 Q B 578. 
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The legislature therefore aims at pre- 
vention ol disputes and preservation of 
the Baj and with that object in view pro- 
ceeds to declare and supplement that 
customary law of succession. Does it in- 
tend by the Act to prevent all kinds of 
disputes possible and to preserve the Baj 
from all attacks? The answer cannot be in 
the affirmative; for it undertakes a legis- 
lation which covers only one particular 
branch of the law, namely the customary 
law of succession. As it is only the 
customary lew of succession which the 
Legislature proceeds to declare and sup- 
plement, it is only such disputes and 
such attacks as may injure the Baj 
in the absence of such law that were 
meant to be settled or repelled. It follows 
therefore that the avowed object of the 
legislature in passing the enactment was 
to remedy a mischief due to the absence 
of a proper piece of legislation dealing 
with the succession to the Baj. Therefore 
the meaning of S. 4, which we have been 
trying to ascertain, of the declaration 
contained in its sub-ss. (1) and (2) is, 
according to the preamble, that the said 
sub-sections purport to declare tbe 
title to tbe status of 'the bolder of tbe 
Baj’ as owner by right of succession of the 
entire entity of the group of estates, etc., 
as consituting tbe Baj, as distinguished 
from the title to the properties them- 
selves. The words of tbe enactment, 
which are of doubtful import, are neither 
cut down nor extended if this meaning is 
attributed to them. Next we proceed to 
see what is the scope and purview of the 
Act and for that purpose we have to exa- 
mine the other parts of the Act, other 
than the particular clause that we have 
to construe. Lord Moulton in (1913) A C 
516 (111) has observed: 

While it is admissible to use the full title of 
an Act to throw light upon its progress and 
scope it is not legitimate to give any weight in 
this respect to the short title which is chosen 
merely for convenience, its object being identifi- 
cation and not description. 

And in tbe same case there is an obser- 
vation of Lord Parker, which is important 
and shonld be borne in mind when esa- 
mining the other parts of the enactment. 
He said: . ^ 

It does not appear tomato be consonant wiin 
sound principles of constroclion to cnt down 
the plain meaning and effect of one section of 
an Act because if this meaning and effect be 


111 National Telephone Co. Ltd. T.Post Master 
General, (1913) A C 546—82 L J K B 1197 
:=109 L T 562=67 S J 661=29 T L R 637. 


given to the section certain provisions of 
another section might be otiose. 


Tbe short title is, “The Bijni SoccesBion 
Act, 1931; ' the full title is, “An Act to 
Regulate the Succession in the BiiniBaj,” 

The full title must not be neglected or 
disregarded and it may be some guide to 
tbe meaning : Per Williams, J. in (1836)! 

2 Hr it W 9 (112); per Lord Denman, C. 
J. in (1842) 2 Q B 6i6 (113): per Cole- 
ridge, J. in (1852) 18 Q B 93 (114): per 
Willes, J. in (1S90) 25 Q B D 99 (115); 
per Chitty, J. in (l388j 39 Ch D 524 
(116); par Kekewich, J. in (1900) 1 Ch 
749 (1171; per Lord Macnaugbten in 
(1903) A C 443 (118). The full title and 
preamble have been often used to deter- 
mine the scope and tbe purview of tbe 
Act aud the object of the Legislature; see 
e.g. Per Jessel M. B. in (1679) 12 Ch D 
655 (119): (1398) A C 210 (l20). They as 
well as tbe rest of tbe euactiug part of tbe 
statute are to be all taken togetber:(lS26) 

3 .\dd 210=162 E B 456 (121). Both the 
preamble aud tbe full title plainly iudicate 
that it is the succession to tbe Baj with 
which the Act is concerned. This is not 
a case in which there is any confiict, 
either real or apparent, as between the 
preamble and the enacting part that is 
before ns for construction. Now let us 
examine the other parts of tbe enactment. 
S. 5 speaks of the persons entitled to 
nominate: S. 6 of confirmation of nomina- 
tion and tbe effect of tbe confirmation; 
S. 7 provides for appointment in case of 
failure of nomination; S. 8 states that 
publicatioD in the Gazette of a nomin^ 
tion confirmed or au appointment made is 


2. Smith V. Preston, (1836) 2 Hr & W 9. 

S. Hinton v. Dibbin, (1842) 2 Q B 646=2 G &D 
36=6 Jar 601. , 

4 Blake v. Midland Railway Company, (1853) 
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5 Eenrick & Co. v. Lawrence & Co., (1890) 25 
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Savin d: Albion Co., (1838) 39 Oh D 524= 
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7. Attorney General v. Marget P*®' 

Co.. (1900) 1 Ch 749=69 L J Ch 331— 82 
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coDolosivo of such DOEDiDatioD or appoiot* 
ment. All these sections deal with sue* 
cession to the Baj. 

Section 9 is very important. It makes 
provision /or administration of the Baj 
when there is no bolder; for it says, 
' pending the conhrmation of the nomina. 
tion or pending the appoiotment, as the 
case may be, of the next holder;*’ that is 
to say, it speaks of a period during which 
there is no bolder. It also speaks of an 
^‘incoming Holder.’’ Can it be suggested 
that when there is no bolder there is no- 
body who has title as owner to the estates, 
etc., comprising the Baj? The answer 
clearly is, No. The meaning is that so 
long as there has bean no confirmation of 
a nomination made, or no appointment 
made of anybody giving him tbe status of 
a bolder, tbe estates etc., are not without 
an owner and the title to them rests with 
somebody, that is to say, with the true 
owner, whoever ho may be, and it is only 
their administration that is provided for 
by the section. This, in our opinion, 
removes the doubt that we felt as to tbe 
meaning of S. 4, sub.ss. (l) and (2), and 
makes it plain that the expression 
Holder of the Raj*’ or "Holder” was nob 
intended to exclude tbe title of anybody 
on any ground other than succession to 


the Baj, tbe rules as to which are laid 
down in tbe Act. Proceeding to consider 
the different clauses of S. 10 we find that 
they unmistakably show that it is possi- 
ble that at some time or other tbe pro- 
perties, tbe whole of them or in part, may 
haye passed to outsiders by transfer made 
in contravention of the provisions of sub- 
B. ( 1 ) of that section, a transfer which is 
declared void by sub-s. (2) of that section, 
and yet the holder remains the bolder 
notwithstanding such transfer. Sub-s. (3) 
of B. 10 provides that in tbe case of a 
transfer made in contravention of sub-s. 

• would be competent to 

institute a suit for recovery of the nro 
petty transferred within 12 years from 
the date of death of the transferor, or if 

subject to any dis- 
ability then within three years from the 
cessation of such disability, whichever of 
the two 18 the loDgcr period. 

Limitation Act is 
intended to be affected by this Act is 

0 *P« 88 ly specified in S. 10. sub- 
8. It IS important to notice that ac 

1 ^® P‘’ov>8ion contained in 
S. 10, the bolder of the Baj is given a 


special period of time within which be 
may sne for recovery of properties trans- 
ferred by tbe previous bolder in contra- 
vention of the law, and if no such suit is 
commenced within that period tbe trans- 
feree who was holding under such void 
transfer cannot be defeated thereafter. 
In tbe circumstances last mentioned, the 
holder remains the holder but tbe title 
to tbe transferred properties comes to be 
in the transferee. The status and tbe title 
are then in two different persons. The 
savings contained in S. 11 need not be 
detailed, but they are of importance as 
specifying the extent to which the gene- 
ral law is intended to be affected. S. 12 
deals with succession-fee, and S. 13 with 
the power to frame rules relating to 
nominations, confirmation of nomination, 
temporary administration when there has 
been no nomination or confirmation of 
nomination or no appointment, and suc- 
cession fees, and generally to carry out 
the purposes of the Act. 

The whole Act appears to us to be en- 
tirely consistent with the preamble and 
the short title and none of the provisions 
contained in the sections carry the object 
of tbe Act beyond that which is declared 
by the preamble and denoted by the 
short title. In our judgment it must be 
held that the Act is confined to the suc- 
cession to the Baj, and any title other- 
wise than on tbe basis of succession which 
anybody may have to the properties of 
the Baj or any portion thereof appears to 
us clearly to be outside the scope and 
purview of the enactment. And we are 
of opinion that the only title that sub- 
83. (1) and (2j of S. 4 purport to declare, 
and the only title which S. 8 speaks of, is 
title as holder of the Baj on the basis of 
succession, either by nomination or by 
appointment and no title based on any 
other ground. Any other view would, in 
out opinion, be inconsistent with the 
words of S. 4 of the Act, read along with 
the context, the scheme and the intent of 
the Act. It follows that suit No 84 of 
1930 in which the plaintiffs claim is 
based upon, an alleged title acquired by 
adverse possession even though that claim 
is in respect of the properties which con 
stitute the Bijni Baj as defined in the' 
Act, but does not concern any question of' 
status as the holder of the Baj or any 
question of succession is not barred by! 

f tqoa’- that suit No. 164| 

of 1930 in which the plaintiffs’ claim is 
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solely based on their alleged right of suc- 
cession to the Bijni Raj is hit by S. 4, 
sab-es. (l) and (2) and cannot succeed. In 
dismissing suit No. 84 the Subordinate 
Judge has said : 

It is apparent that io vievr of S. 4 (1). Bijni 
Act, there could be no question of acquisition 
of title by Abhoyeswari by adverse possession ; 
for, in the first place, she bad not completed 12 
years' possession before 2dth September 1905 
from which the title of defendant 1 was de* 
dared by the section to commence* and 
secondly Abhoyeswari must be deemed to have 
abandoned her alleged adverse possession by the 
very fact of ber Qominating defendant 1 to the 
succession of Bijni Baj on that day. 

In our judgment the title which was 
declared by S. 4 of the Act is the title to 
isuccession based upon the nomination as 
'made on 28th September 1895, and bad 
nothing to do with any title based on ad- 
verse possession that might have accrued 
jto any other person and, therefore, the 
'declaration contained in S. 4 of the Act 
did not affect such title. The question 
whether Rani Abhoyeswari, by the nomi- 
nation that she made, abandoned ber ad- 
verse possession or should be deemed to 
have done so. or whether she completed 
the requisite period of adverse possession 
at all or in any manner is a question of 
fact which will have to be tried on evi- 
dence adduced by the parties and is not a 
pure question of construction of the 
provisions of the Act. So far as S. 9 of 
the Act has any bearing on the question, 
we are clearly of opinion that the enact- 
ment contained in it is expressly prospec- 
tive in its language The Subordinate 
Judge has held that suit No. 84, in so far 
as it concerns properties situated outside 
the province of Assam, may proceed be- 
cause the plaintiff's claim in that suit is 
based on adverse possession and he has 
also observed that this was conceded by 
the Advocate General. As in our judg- 
ment the Bijni Succession Act does not 
affect a claim based on adverse posses- 
sion, the Judge’s reason applies to the 
whole of the claim in suit and the whole 
suit will now proceed inspite of the Act. 
In connexion with both the suits the 
learned Judge has also observed : 

As S. 4 (1) is an enacting and operative part 
of the Act the defendants (meaning plaintifis), 
for reasons already stated, cannot be allowed to 
question the fact or the date of nomination of 
defendant 1 for succession to the Baj. They 
cannot also be allowed to prove, as against 
S. 4 (1) of the Act, the alleged custom or Kula- 
chat of succession as put forward in their piamt. 
The conclusion is, therefore, that by expressly 


declaring the title of the defendant 1 with 
effect from 2Sth September 1805 the Act by 
necessary intendment and implication and none* 
theless efiectively imposed insurmountable bar 
to the present suits. 

These observations in so far as they lay 
down that the plaintiffs in the two suits 
are debarred from questioning the cor. 
redness of the declaration contained in 
S. 4 of the Act are undoubtedly correct. 
But while the plaintiffs in Suit No. 164 
by being so debarred are precluded from 
establishing the only ground on which 
their alleged title rests, the plaintiff in 
Suit No. 84 whose alleged title rests on 
adverse possession on the part of Rani 
Abhoyeswari does not necessarily stand 
in need of proving or disproving any of 
the matters which are covered by the 
declaration, but if be does require to go 
into any of those matters be also is barred 
to that extent. 

It has been argued on behalf of the 
contesting respondents in these appeals 
that if the interpretation that we have 
indicated above is to be accepted, then 
the intention of the legislature would be 
frustrated because the legislature aimed 
at the preservation of the Raj, and it 
would then be open to any person to 
attack it from outside and injure it. The 
answer to this argument is that the 
legislature for reasons of its own has not 
provided for all possible or conceivable 
contingencies and, at any rate, for no con- 
tingencies other than such as arose or 
would arise on the ground of succession 
to the Raj. 

There remain now to consider a few 
special arguments which have been 
advanced to us by Mr. Gunada Churn Sen 
and Mr. J. N. Sen in connection with Ap- 
peal No. 205 of 1933. Mr. Gunada Churn 
Sen, appearing on behalf of the appellants 
in that appeal, while adopting all the 
arguments of Mr. Das has submitted a 
special contention with regard to the two 
items of property which lie outside the 
territorial limits of the Province of Assam. 
He has argued that his client s title (i. 0* 
of the plaintiffs in Suit No. 164) to those 
properties at any rate are unaffected by 
the Bijni Succession Act inasmuch as 
the Act being an Act of the Assam Legis- 
lature has no force outside the Province 
of Assam. Now, it is a general presump- 
tion that the legislation of a country w 
territorial and that the Legislature does 
not intend to exceed its jurisdiction. Buti 
the scheme of the Act may be such as to) 
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•affect properties outside the territorial 
^limits of jurisdiction of a particular legis- 
lature and this generally happens when 
tbd IdgislatioQ is iotenddd to act through 
a person who is within such jurisdiction. 
In Maxwell on Interpretation of Statutes, 
Edn. 7, p. 123, the law is thus expressed: 

Tho state has a right to impose its legisla* 
(ioD on its subjects, natural and Daturaliacd, 
in every part of tho T?orld| and on such matters 
as personal status or capacity it is understood 
always to do $o; but with that exception, to 
tho absence of an intootion clearly expressed or 
to be inferred either from its language or from 
tho object, subject matter, or history of the 
enactment, the presumption is that Pariiament 
does not design Its statute to operate on its 
subjects beyond the territorial limits of the 
United Kingdom. They are, therefore, to be 
read usually, as if words to that effect bad 
been inserted in thorn. 


Id the Bijai Suocessioa Act there is no 
definitiou of its Local EKteot. On the 
•other hand the scheme of the Act is such 
as would plainly indicate that the Bijni 
Baj consists of a group of estates in Assam 
(See preamble aud schedule) with other 
properties moveable and immoveable, 
wherever situate, as additions and ac- 
cretions to the said group of estates: See 
S. 2, Cl. (l); and that the entire Bijni 
Baj is intended to be dealt with by the 
Act in 80 far as the status of its 'Holder' 
is concerned. The nature of the enaot- 
ment which purports to lay down the 
customary law by which the succession 
to the Baj is to be governed indicates 
that the intention of the Legislature is to 
treat the subject matter as lying within 
the territorial limits of the Province, 
moveable and immoveable properties 
appertaining to the subject matter but 
lying outside the province being regarded 
as additions and accretions’. The assump. 
tion of this position is probably also 
historioally correct; in any event, there 
IS nothing to suggest the contrary In 

status of 

the Holder of the Baj wherever the pro 
, parties appertaining to the Baj may be 
.Bituate, and that the Assam Legislature 
did intend the Act to operate even outside 
the territorial limits of the Province of 

Assam and was within its authority in 

legislating on that footing. ^ 

Mr. Sen has next argued that the items 
■of properties situated outside the pro 
vmoe o Assam are not additions’ or\c* 

•cretions within the definition of ‘BijS 
-Eaj or Baj as oontained in S 2 01 fil 

1986 0/79 4 80 ' 


ot the Aot; but that those words are to 
be uoderstood as implying such interests 
other than proprietary rights as the in- 
terest of a tenant or a sub-tenant in 
alluvial accretions, eocroaohments, etc. 
We do not find any justification for put- 
ting such a narrow meaning upon the 
words. He has also contended that there 
is nothing to show that the items of pro- 
perties lying outside the province of 
Assam were not ac(|uirod by one or other 
of the previous Rajas of Bijni. and that 
if they were so acquired they would not 
be covered by the definition referred to 
above. It may be pointed out here that 
DO question was raised by the plaintitTs 
in their additional statement in the Court 
below that such properties were not 
additions' or 'accretions' within the 
meaning of the Aot or that the Aot did not 
apply to them. But in any case there does 
not seem to us to be any substance in this 
objection, because any previous Raja 
would come within the expression 'Holder 
of the Raj' or 'Holder' as defined in the 
Act. If that be so then acquisitions that 
may have been made by Raja Kumud 
Narain or Raja Amrita Narain must have 
been made by them in their capacity as 
the Holder' as defined. In the defini- 
tion of 'the Bijni Raj' or 'the Raj' the 
expression used is 'may have been or may 
hereafter be made from time to time' an 
expression which embraces the past, the 
present and the future. Besides, there 
are in the said definition the words, “by 
or on behalf of the Holder." It may be 
repeated that the claim of these plaintiffs 
is based entirely on an alleged right of 
succession and a title by adverse posses- 
sion or on any other footing finds no place 
(vide para. 19 of the plaint in Suit 
No. 164), 


mr. 


oen, as aireaay stated, up- 
peared in Appeal No. 205 of 1933 on be. 
half of the respondent, Maharaj Kumar 
Prince Victor Nityendra Narayan, who 
was the defendant 5 in the suit. The 
prince, as a defendant in the suit and a 
respondeat in the appeal has been im- 
pleaded as represented by a Trustee in 
bankruptcy in London. He was impleaded 
as a party defendant as he had purported 

t -- - TT 3 _ XT • — . a conveyance 

l^th February 
1922. The plaintiffs challenged this con 
veyance alleging, 

KdLt salo-daed tho said 

Kumat Udsy Naram Deb was seriously ill and 



626 Calcutta Debendra Nabain Roy v. Jogendra Narain Deb 1936 


baid pressed for mooey. The said Mabarsj 
Bumat Prince Victor Nityendra Kaiam had the 
said deed executed in his own favour by exer- 
cising undue influence and coercion. 

The trustee in Bankruptcy did not ap. 
pear or contest the suit and has not 
entered appearance in the appeal. In the 
bankruptcy proceedings the Prince has 
been Bnally discharged. When the appeal 
came on for hearing he applied to be 
added as a party respondent (or himself, 
so that he may support the appellants, 
the plaintiffs, in their contentions in so 
far as they are directed against the de- 
cree dismissing the suit. To this applica- 
tion two objections were taken on behalf 
of the other respondents. One is that the 
decree dismissing the suit is a decree in 
favour of the Prince, and in as much as' 
he is not adversely affected but rather 
bene6ted by the decree be cannot claim 
to be added in order to help the plaintiffs 
in carrying on the suit further as against 
himself; and the other is that the order 
of discharge in the bankruptcy proceedings 
bad not the effect of restoring to him the 
title to the estate which bad vested in 
the Trustee on the adjudication order; in 
other words, that be has no right, title or 
interest in the properties, such as would 
entitle him to come in the appeal as a 
party in bis o«n right and as apart from a 
party represented by the Trustee. So far 
as the first of these objections is concerned 
we do not see much force in it, for the 
Prince having been made a party to the 
suit and being a party to the decree has 
the right to show, even as a respondent 
in the appeal and even though the effect 
of setting aside the decree be to re open 
the suit as against him, that the decree 
was wrongly passed. And as regards the 
second objection it would, we think, be 
sufficient to say that the application of 
the Prince was not for striking off the 
Trustee in bankruptcy from the record 
but only for getting himself added as a 
respondent in order to enable him to sup- 
port the appellant. Very wide powers are 
given to the Court to add a party to a suit 
or an appeal and the addition, if permit- 
ted will not be taken to decide any ques- 
tion of title to the properties as between 
him and the trustee or the creditors. In 
such circumstances, we have allowed the 
Prince to be added as a party respondent 
without prejudice to the right of any 
body in the properties involved in the 
suit. Mr. J. N. Sen, on behalf of the 


Prince while purporting to support the 
appellants by adopting the arguments of 
Mr. Das, has put forward only one addi- 
tional contention. It is this that the 
legislature had no authority to make any 
enactment which had the effect of for- 
feiting or confiscating one man's properties 
for the benefit of another and that in any 
event it can exercise no such power un- 
less adequate provision is made by it for 
compensation to the party injured. He 
has sought to support this contention by 
reference to certain decisions, amongst 
which reference may be made to (1893)^ 
1 Ch 16 (122) and (1920) A C 508 (123). 
We have, noticed the contention but 
only for the purpose of rejecting it; the 
legislature in the present enactment 
has passed no provision forfeiting or 
confiscating the property of any person; 
it has merely declared a rule of succession 
which according to it, is the customary 
law, and has only supplemented that law 
where, in its view, it needed supple- 
menting. 

Mr. Bose appearing on behalf of Bbaira- 
bendra in Appeal No. 171 of 1933 has 
pressed the oross-objection \;biob bis 
client has preferred in that appeal. The 
cross-objeotion relates to the items of 
properties with regard to which the claim 
of the plaintiff in the suit out of which 
that appeal has emerged has been held 
not bit by the Act. The cross-objeotion 
has not been filed in the shape of a cross- 
objection which the Code contemplates. 
But as the grounds are contained in a 
petition of Bbairabendra filed in Court 
within the time allowed by law for filing 
orose-objeotions, we have allowed the 
petition to be treated y a petition of 
cross-objeotion. In the view that we have 
taken of the effect of the Aot on the 
whole suit, the cross-objeotion must be 


smissed. 

The result of our judgment is : (l) that 
)peal No. 171 of 1933 will be allowed 
d the decree of the Court below in the 
it to which it relates being set aside the 
it will be remanded to that Court for 
ial on the issues not yet dealt with, and 
11 after such trial be disposed of; the 
Sts of the Court below will abide the 

2. LoadoD and North Western Railway Com- 
pany V. Evans. (1098) 1 Ch 1^62 W Oh 
1=2 B 120=67 D T 630=41 W R . 

8 Attorney General v. De Jit 

hUoI Ltd., (1920) A 0 508=89 L J Oh m 
:si22 L T 691»36 T L E 600^=64 S J 51 
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final decision of the suit in that Court, but 
the costs of this appeal shall be payable 
by respondent 1 to the appellant; and 
(2) that Appeal No. 205 of iy33 will be 
dismissed with costs, respondent 1 being 
entitled to his costs from the appellants. 
No further orders for costs are made. The 
applications are rejected. 

R.U./r.K, Order accordingly. 
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separation she instituted a maintenance 
case under S. 483, Griminal P. C., and ap- 
parently obtained an ex parte order, bub 
when she proceeded to execute the order 
the defendant in 1930 produced tbe Talak- 
nama and thereupon tbe Court dismissed 
tbe plaintiff's maintenanoe suit. Tbe 
plaintiff’s case was that she came to know 
of the Talaknama in January 1930. There- 
after, on 15th July 1930, the present suit 
was instituted. The plaintiff being a poor 
destitute woman was allowed to sue as a 


M.C. Ghosb, J. 

Mt, Khairan Wma — Plaintiff — Appel- 
lant. 


V. 

Mahamad Bara — Defendant 

— Respondent. 

Appeal No. 1816 of 1933, Decided on 
4tb June 1936, from appsllate decree of 
Special Sub-Judge, Jorbat, D/- 20th De- 
cember 1932. 


Mabomed«n Law — ^ Dower — Divorce — * 
Woinao living wilh husband divorced after 
many years — Husband providing in Talak- 
nama to pay deferred dower by monthly 
instalments— Woman should be granted in- 
slalment decree, 

When a disagreement occurs between a hus- 
band and a wile U is very difficult to appor- 
tion the blame Where a woman has lived with 
her husband as bis wife for a period of 16 years, 
that is (o say, during the period of tbe bloom 
of her youth and when her early yooth is gone 
she has been divorced and the hueband himself 
felt it right to state in the deed of divorce 
''Taiaknama" that he would pay her deferred 
dower by monthly iDstalmenis, it is fair and 
equitable that the woman should be allowed an 
instalment decree. [P 6;iS G 1, 2] 

Woopendra Nath Neogi — for Appel, 
lanb. 


Syed Saadulla and Shyama Prosan 
Debitor ReapondoDt* 

Judgment. — Thia is an appeal b’ 
wife against her husband claiming t 
ferred dower money of Ra. 1,000. 1 
defendant husband is a clerk at Shillc 
on a salary of Ra. 110 per month ' 
had married the plaintiff, and apparen 
they lived together for a period of 14 
15 years, at the end of which there v 
disagreement between the parties a 
she thereafter left his boose and 
to live with her parents at Sibsagar B 
Mse was that she was driven out of t 
hoQse at Shillong. The defendant’s oi 
was that she became extremely insubor 
nate and of her own accord she left 
protection after he had duly pronounc 
a divorce on 2nd May 1927. After I 


pauper. 

Tue trial Court dismissed tbe suit on 
the ground of limitation. Tbe Court found 
that tbe Talaknama was pronounced on 
2nd May 1927. As a period of three years 
bad elapsed from the date of the divorce 
tbe claim for dower money was extin- 
guished by limitation. In appeal by the 
plaintiff the Court of appeal below af. 
firmed the finding of tbe trial Court and 
held that the claim for dower money was 
barred by limitation. For the first time 
in tbe Court of appeal tbe plaintiff urged 
that if the claim for Rs. 1,000 be barred 
by limitation the plaintiff may be granted 
a decree on tbe basis of the deed of 
divorce produced by tbe defendant, for in 
that Talaknama executed by tbe defendant 
on 2nd May 1927 he stated that he would 
pay the dower money of Rs. 1,000 by 
monthly instalment, of Rs. 20. The Court 
of appeal below held that tbe claim for a 
monthly instalment was not made in tbe 
plaint nor in tbe first Court, and as she 
never accepted the offer made by the de- 
fendant in the Talaknama she was not en- 
titled to a decree. 

The first point in appeal is whether the 
plaintiff 8 claim is governed by Art. 116, 
Lim. Aot, on the ground that the deed of 
dower was registered according to the 
Mabomedan Marriage Registration Aot of 
1876. The argument appears to be with, 
out substance, for there is apparently no 
Eabinnama registered even under the 
Mabomedan Marriage Registration Aot. 
All that there is is the certified copy of 
the marriage from the register of the 
Mabomedan Marriage Registrar. In that 
copy there is a column stating that the 
prompt dower was Rs. 500 and the defer- 
red was Rs, 1,000. Apart from this there 
is no other document registered or unre- 
gistered. It cannot be said merely be 
cause the amount of the deferred dower 
was stated in the marriage which was re 
gistered under the Marriage Registration 
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Act that the matter of the dower was iu 
a registered document. 

The next point is whether the plain- 
tiff s claim for Es. 20 a month according 
to the Talaknama executed by the defen. 
dant can be granted to her. On behalf of 
the plaintiff it is urged that though the 
plaintiff claims the whole of Es. 1,000 in 
the suit, in the third prayer made by her 
in the plaint she stated that if for any 
reason the whole of the dower money 
could not be granted, anything which the 
plaintiff was found entitled to might be 
decreed to her, and that this prayer is suf- 
ficiently wide to allow her to take advan. 
tage of the offer which the defendant 
made in the Talaknama. On the other side 
it is urged that though she was duly in. 
formed of the Talaknama in May 1927 she 
refused to accept the Talaknama. She 
made a case in the criminal Court claim, 
ing maintenance from her husband and 
he was dragged to the criminal Court 
and he had to defend himself there. 
Then she brought three suits, one suit for 
her ornaments which she said bad been 
kept by the husband, and obtained a 
decree for Es. 800, and a second case 
claiming that the Talaknama was inopera- 
tive until 2nd January 1930 when she 
first came to know of it. That suit was 
dismissed, it being found that she knew 
of the Talaknama in May 1927. The 
present is a third suit instituted by her. 
It is urged that the husband is a poor 
clerk and that it was her refusal to live 
with the husband's mother which led to 
disagreement and the defendant was 
forced to divorce her on the ground of 
her unreasonable conduct and that in 
spite of the Talaknama of May 1927 she 
spurned his offer of Es. 20 a month and 
even in the plaint she made no claim on 
that basis and it was not till the appeal 
Court that she for the first time claimed 
Bs. 20 a month on the basis of the Talak- 
nama. 

The matter is not free from difficulty. 
When a disagreement occurs between a 
husband and a wife it is very difficult to 
apportion the blame. It may be stated 
that the defendant may reasonably com- 
plain of the conduct of the plaintiff in 
ithe three years following the divorce in 
May 1927. But when all things are con- 
sidered it is to be noted that this poor 
woman lived with him as his wife for a 
period of Id years, that is to say, during 
the period of the bloom of her youth and 
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now when her early youth is gone she 
has been divorced. Apparently the de. 
fendant himself felt it right to state in 
the deed of divorce that be would pay 
her deferred dower of Es. 1,000 in instal- 
ment of Bs. 20 a month. 

Having regard to all the circumstances' 
it appears fair and equitable that the 
plaintiff should be allowed an instalment 
decree of Bs. 20 a month. It is, however, 
to be noted that the claim at Es. 20 a 
month arose on 2nd May 1927 when the 
divorce was pronounced. The claim for 
each month would be barred at the end 
of three years. In that view when the 
suit was instituted on 15th July 1930 the 
claim for three months, namely, Es. 60, 
was barred by limitation. She is, there, 
fore, now entitled to get only the balance 
of the deferred dower, namely Es. 910 at 
the rate of Es. 20 a month. Let a de. 
oree be made accordingly that she is en. 
titled to a decree for Bs. 910 in all, but 
that it will be paid to her by the defen- 
dant at the rate of Es. 20 a month until 
the sum is liquidated. The appeal is ac- 
cordingly allowed and the plaintiff's suit 
decreed in part. Having regard to all 
the circumstances the parties will bear 
their own costs throughout. Leave to 
appeal is refused. 

b.d./B.e. Appeal allowed. 
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Eemfky, J. 

In the matter of Jambad Coal Syndi- 
cate, Ltd. 

0. 0. C. J. Decided on 16th August 

1934. 

(a) Landlord aad Tenant — Rent — Withhold* 
ing of — Appreheneion that third party 
might claim paramount title againtt land- 
lord — Tenant cannot withhold payment of 
rent. 

An alleged apprehension that their possession 
may be disturbed or ended by a party said to 
have a title paramount to that of their 1 ^°^' 
lords is no excuse for tenants to withhold 
their rent. [P 629 0 1] 

(b) Company — Winding up of — 
manded should be preeently due — Title of 
creditor should be complete. 

For a winding up order the debt must be 
presently payable and the title of petitioner 
demanding it should be complete. The law 
requires that a demand most be made for a debt 
that ie due* and it is not permissible to support 
a petition by alleging that q 13 

(c) Lease— Lease not registered ” 
cannot claim rent either under S. 53- A, I. r. 
Act, or under S. 47, Registration Act. 


1936 


Sect, op State v. Bkajendra Kishorb 


Calontta 629 


NeUhet under S. 63-A, T. P. Act. 
amended S. 47. Registration Act, can ft landlord 
claim rent under an unregistered 0 2] 

OrdfiP. — This is a petition for wind- 
ing up a pnblio company with limited 
liability. The ground in the petition is 
that after the statutory notice the com- 
pany has failed to pay a debt of some 
Es. 72,000 due for royalties and rent. For 
the company it is stated in the affidavit 
that a claim by a third party who is 
alleged to have a title paramount to that 
of the petitioning company is appre- 
hended, and that as the lease has not 
been registered the petitioners are not 
entitled to claim rent or royalties. As 
|far as the first ground is concerned an 
jalleged apprehension) that their possession 
|may be disturbed, or ended by a party 
said to have a title paramount to that of 
their landlords, is no excuse for tenants 
to withhold their rent. The other point 
is more difficult. It appears that by a 
consent decree in X927 the Syndicate, as 
the company is called, agreed to take a 
new lease and surrender their old one. 
This lease has been executed by all the 
parties and as the affidavit states ; 

The lease was registered by the company and 
the Syndicate and various parties. BoglstratioD 
has not been completed by foni persons who 
executed the document, and summonses have 
been Issued' to compel registration. 

These four persons appear to be in- 
terested in the Syndicate. It may be that 
under S. 35, Begistration Act, the com- 
pany could have completed the registra- 
tion as regards the parties admitting 
execution, but that has not been done. 
The delay in preparing the lease has been 
caused by difficulties in the company's 
title. For a winding up order the debt 
must be presently payable and the title 
of the petitioner complete. Clearly it is 
insufficient to show that some other debt 
is due or even that there is something 
over Es. 600 due in respect of the claim 
made, if that was not the sum claimed. 
The law requites that a demand must be 
made for a debt that is doe, and it is not 
permissible to support a petition by alleg. 
ing that something else is due. The 
company therefore cannot rely on any 
admission that Es. 13.000 and nob Eupees 
72,000 is due under the former lease if it 
18 m force, nor is it sufficient to allege 
that Es. 60,000 is due under the old lease 
The demand was nob made for rent or 
royalties under the old lease. 


In my opinion it is clear that neither 
under S. 63.A, T. P. .•^ct. nor the amended 
S. 47, Begistration Act, can a landlord 
claim rent under an unregistered lease. 
If the lease required registration I cannot 
accept the argument that under S. 47, 
Begistration Act, a claim for rent is per- 
missible when the lease is not registered, 
for that would be to repeal part of the 
Act. It may be that the Syndicate would 
have no defence in a suit for specific 
performance of the agreement, and in fact 
it is not suggested that the Syndicate has 
ever refused to exeoute that lease, bub 
bbe pebitiouing company is in bbe unfor- 
bunate posibion, tbab without completing 
the registration of the lease it can only 
sue for specific performance as a prelimi- 
nary to a decree for the rent, though 
doubtless both claims can be made in one 
suit. It was argued that the rent was 
due under the consent decree and that a 
consent decree does not require registra- 
tion. That is so, but only in so far as it 
relates to the subject matter of the suit. 
But the consent decree was not put in 
nor the pleadings. 

It may be that the term as to a fresh 
lease was the subject-matter of the suit, 
but it is rather difficult to imagine how 
it could be. Further it does not appear 
that any demand was made for payment 
under the consent decree, and to adopt 
the classical illustration the petitioner 
cannot demand payment for beans and 
then in a petition for winding up the com- 
pany prove a debt for the same amount 
due for peas. In my opinion the petition- 
ing company were not in a legal position 
to make a demand for the rent. The peti- 
tion is therefore dismissed with costs. 


B.d./r.k. 


Petition dismissed. 
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D. N. Mitter and Eau, JJ. 

Secy, of State — Defendant — Appellant. 

V. 

Brajendra Kishore Rai Choudhury and 
others — Eespondents. 

Appeals Nos. 66 and 68 of 1929, Deoi- 
ded on 26bh August 1985, from original 
decrees of Addl. Sub-Judge. 3rd Court, 
Sylheb, D/- 24th September 1928. 

c Regulation (I 

of 1886), S. 154— Land revenue •ettlement — 

Governnient sole judge of propriety of 
classification and suitability of rent 
The invatlabla rule o£ law U that at every new 
flettlemont there mask be a new classifioation 
and a new rate of assessment to be determined 
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by the settlement officer ncdet the direction of 
the Government and with its approval. Govern- 
ment is the sole judge of the propriety of the 
classification and suitability of the rate and the 
amount of revenue settled by the Government 
officer 13 final. [P 532 q 1] 

(b) Assam Land and Revenue Regulation 
(1 of 1886)— Fisheries can be offered separ- 
ately for settlement and assessed separately 
from land. 

Fisheries included in a lease can be assei^sed 
and ofiered for settlement separately from 
the other lands of the patta. There is nothing 
in the Assam Land and Revenue Regulation to 
prevent such splitting up. (p 632 C l3 

(c) Assam Land and Revenue Regulation 
(1 of 1886) — Beeli can be settled separately 
or assessed on profits. 

Government has power to settle the Reels 
separately or to assess them on their own pro- 
fits. [P 632 C 2] 

(«} Assam Land and Revenue Regulation 
(1 of 1886), S. 6 (b) — Right founded on ad- 
verse possession is legally derived. 

A right founded on adverse possession for 
more than the statutory period Is cue legally 
derived right within the meaning of S. 6 (b) of 
the Regulation : 1922 P C 48 and 1917 Cal 213, 

[P 635 0 1] 

(^) Assam Land and Revenue Regulation 
(1 of 1886). Ch. (6), S. 154-Offer of re settle- 
ment and temporary settlement should be of 
whole estate. 

Regulation does not contemplate the partition 
of an estate except in the manner provided for 
in the provisions regarding partition as embo- 
died in Gb. (6) of the Regulation ; and a tempo- 
rary settlement of a part of the estate, viz , the 
Reels is in contravention of the provisions of 
the Regulation making the action of the settle- 
ment officer ultra vires of the statutes. Simi- 
larly offer of re^settlement should be of the 
whole estate : Colonial Bank of Australasia v. 
William, (1674) 5 P C 417, Ref. 

(P 685 C 2; P 636 011 

(f) Ros judicata— Court trying previous suit 
not competent to try subsequent suit— Find- 
ing creates duty on party against whom find- 
ing given to displace it — It does not operate 
as res judicata. 

Where the finding is by a Court not compe- 
tent to try the subsequent suit it cannot operate 
as res judicata, but the finding creates a para- 
mount duty on the party against whom it is 
given to displace it : 1922 P C 241, Ref. 

[P 637 0 1] 

(g) Mesne Profits — Government making 
settlement ultra vires of its powers is liable 
for mesne profits to person dispossessed. 

Where a settlement by the Government is 
ultra vires, the possession of the person claim- 
ing under the Government is wrongful posses- 
sion and the Government Is liable for mesne pro- 
fits to the person dispossessed. [P 637 G 2] 

(b) Assam Land and Revenue Regulation 
(1 of 1886), S. 154 (l)(a)— Composite proceed- 
ings partly settlement and partly partition 
and entirely foreign to RegulaUon — Civil 
Court can pronounce such proceedings ultra 
vires. 

AUbough the validity of a mere settlement 
cannot be questioned in a civil Oourt under S. 154 
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(1) (a), there is no bar to the civil Court pro- 
nonncing a composite proceeding partly a 
settlement and partly a partition entirely 
foreign to the regulation to be ultra vires. 

[P 639 0 1] 

Pares Lai Shome {in No. 66), Basah 
and Mukerji (in No 68)— for Appellants. 

Sen Gupta, Birendra K. De and Hama, 
prasanna Sen Gupta — for Bespondents. 

D. N, Mitt6F, J. — The suit in which these 
two appeals arise was brought by the 
plaintiff, now respondent, for several re- 
liefa, viz : (ka) for declaration of plaintiffs* 
mourasbi maliki right by pettlement and 
by right of adverse possession for upwards 
of 12 years to 1/3 share of the two heels 
(fisheries) known as Dbola and Baruri 
heels described more fully in the schedule 
to the plaint and of the Chapras, Nalas, 
kbals and Kuris attached thereto; (kba)(or 
a declaration that according to the prori- 
sionsofthe Assam Land and Revenue Re- 
gulation of 1886 the plaintiff is entitled 
after the exoirvofthe period of the settle, 
ment of 1902 to get fresh seHlement at a 
proper Jama of lands described in the sche- 
dule and of the two said beels from Govern- 
ment; (ga) for a declaration that the Gov- 
ernment has DO right to separate the lands 
of the beels, Baruri and Dhola, from the 
other lands of pattas Nos 82 and 129 to 
assess any rent therefor separately in an 
arbitrary manner or upon the produce; 
(gha) for a deolaration that the rent 
which has been demanded on behalf of 
the Government separately, and uniustly 
and illegally on account of the land in 
claim in the schedule is ultra vires, null 
and void; (cba)for a deolaration that with 
respect to land mentioned in thesobedale 
the settlement which had been granted 
by the Government in favour of defen- 
dants 2, 3 and 4 may be declared void, 
ultra vires and inoperative; (ohha chaa) 
for recovery of possession if during th® 
pendency of the suit the plaintiff be said 
to have been dispossessed from the two 
beels or any portion thereof ; (ja) for 
mesne profits from the month of Pous 
1330 B. S to the time of recovery of 
possession; (jha) for such other reliefs 
as plaintiffs may be entitled to and 
(niya) for costs and for these other reliefs 
embodied in prayer Una, Chba and Ja in 
respect of which plaintiff's claim has been 
dismissed and there is no controversy m 
the present appeal. The principal defen- 
dants to the suit were the Secretary o 
State for India in Council (Defendant 1} 
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who is the appellant in Appeal No. 68 of 
1929 and Hanif Mahi. (Defendant 3). and 
Karimdi Mahi. (Defendant 3), who are 
appellants in Appeal No. 56 of 1929 and 
Madan Mahi, defendant 4, who was party 
respondent to both these appeals but who 
has died during the pendency of the ap- 
peal. The learned Senior Government 
Pleader asked for an adjournment in order 
to bring the legal representatives of defen- 
dant 4 on the record. Bat as these two 
appeals were very old appeals having 
been filed in 1929, Dr. Sen Gupta appear- 
ing for the plaintiff-respondent objected 
to the adjournment contending that de- 
fendant 4 was not a necessary party to 
these appeals as the settlement in favour 
of defendant 4 has been cancelled and 
agreed that the decree against defen- 
dant 4 may be discharged. 


The suit was instituted by Brajendra 
Kishore Bai Ghoudhury (plaintiff l), 
against 47 defendants. Defendants 1 
to 4 were described as the principal de- 
fendants; amongst the pro forma defen- 
dants 5 to 41 were described as the co- 
sharers defendants; 42 to 47 were lessees 
under plaintiff 1 and have on their own 
application been transferred to the cate- 
gory of plaintiffs and are now plaintiffs 2 
to 7. The case stated in the plaint is 
that the plaintiff is the owner in posses- 
sion in maliki right by settlement and by 
right of adverse possession of 1/3 share of 
Baruri covered by illam patta bearing 
43874 ” 

No. 117 — Qj- present No. 2 and No. 149 


48874 

B3 


present No. 3 and of the 


two Beels 


Barari and Dhola covered by Illam 

Pottah bearing No. 118 present No. 

1 which are fully described in the boon, 
daries m the schedule and that he has 
been in possession by granting settlement 
to tenants; that the lands covered by 

the Beels were waste lands unfit for re- 
clamation and wore settled originally 
under the waste lands rules; that the 
plaintiff and his predecessors with great 
care and at enormous cost erected em 
bankments and have turned them into a 

highly valuable fishery; that the plaintiff 
has acquired by settlement and by ad- 
verse possession for more than 12 years 
the status of landholder within the mean- 
ing of the Assam Land and Revenue 
Regulation and that he is entitled to get 
fcesh settlement from the Government 
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not only of the two Beels but the entire 
lands described in the schedule; that 
after the last cadastral survey the lands 
in the schedule together with other lands 
were given by Government in Ilak settle- 
ment in 1902 for a period of 20 years and 
the settlement expired in March 1922; 
that notwithstanding the expiry of the 
lease the Government accepted for the 
years 1922-23 from plaintiff and other pro- 
prietors mentioned in the patta the entire 
rent for the entire lands coveted by the 
patta as the Government was bound 
under the law to do; that there is a cus- 
tom as to how the rate of rent per bigha 
is to be fixed for lands settled when patit 
lands are re-claimed or when the condi- 
tion of the same is changed and accord- 
ing to the said custom Ilan lands are given 
in settlement; that if there is any Beel 
in any Ilam mahal or if any lands in Ham 
mahal are converted into Beel, there is 
no oQStom that only the lands appertain- 
ing to the said Beel should be separated 
from Ilam mahal or that the land of the 
Beels should be given in settlement 
separately, that the Government has right 
to grant settlement separately of only 
the Beel lands or to assess revenue 
upon the produce of the Beel in an 
arbitrary manner; that on receipt of a 
notice signed and issued by the Subdivi- 
sions! Officer of Moulavi Bazar, an agent 
of defendant 1 on 17th June 1923, the 
plaintiff came to know that a proposal 
was made to settle the Beels Barari 
and Dhola with the plaintiff at an annual 
rental of Rs. 500 for a period of three 
years from 1329 to 1331 B. S.; that on 
receipt of the said notice the plaintiff 
appeared before the Subdivisional Officer 
of Moulavi Bazar and filed a petition of 
objection on the allegations that the Gov- 
ernment had no right to assess any rent 
arbitrarily and separately only for the 
two Beels; that the petition of objection 
having been dismissed by the Subdivi- 
sional Officer of Moulvi Bazar, defendants 
2 and 3 and defendant 4 (Madan Mahi) 
on accepting the rental of Rs. 500 fixed 
by Government, took settlement of the 
said two Beels from the Gk>vernment for 
a period of three years on 17th Septem. 
her 1923 and on 20th September 1923; 
that the Government however had aU 
ready realized from the plaintiff and the 
other proprietors mentioned in the afore- 
said two Pattas Nos. 82 and 129 the entire 
rental for 1329 B. S., at the previously 
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fixed rate; heDce the GovernoieDb bad 
and hag no right to accept the rent of 
Es. 500 again for 1329 B. S., on account 
of the lands of the disputed two Beela of 
Baruri and Dbola; that the plaintiff 
having refused to take settlement of the 
Beels Baruri and Dbola at an annual 
rental of Es. 500 in accordance with the 
improper and unjust proposal of the 
Government, only the lands appertaining 
to the said two Beels were settled with 
defendants 2 , 3 and 4 on behalf of defen- 
dant 1 upon which the principal defen- 
dants in collusion with each other at- 
tempted to dispossess the plaintiff and 
his Ijaradars, the pro forma defendants 
from the lands of the said two Beels in 
Pons 1330 B. S. Upon this state of the 
pleading the plaintiff has asked for the 
reliefs mentioned in the beginning of the 
judgment. 

The defence of the Secretary of 
State falls under several beads: (l) That 
the suit is barred by the provision of 
the Assam Land and Eevenue Eegulation 
(2) The Civil Court has no jurisdiction to 
try and decide questions raised in prayers 
‘Ga’ to 'Cha'. (3) Bights are enjoyed 
snbject to the power of legislation vested 
in the Government. From the beginning 
of the Land Eevenue Settlement it has 
been an invariable rule of law that at 
every new settlement there must be a 
new classification and a new rate of assess, 
ment to be determined by the Settlement 
Officer under the direction of the Govern- 
ment and with its approval. Govern- 
ment is the sole judge of the propriety of 
the classification and the suitability of 
the rate, and the amount of revenue 
settled by the Government officer is final. 
This has been the law always and this is 
.the law now. It is also not a correct pro- 
position of law that fisheries included in 
a lease cannot be assessed and offered for 
the settlement separately from the other 
lands of the patta. There is nothing in 
<tbe Assam Land and Eevenue Begula- 
tion to prevent such splitting up. (4) It 
is not true that there was no rule for 
splitting up a patta into two or more 
pattas. Even in the case of the present 
pattas, old patta No, 82 was split up into 
two new pattas, Nos. 2 and 3, and the 
old patta No. 129 was split up into two 
new pattas, Nos. 1 and 2, at the last re- 
settlement and the plaintiff and bis pre- 
decessors accepted settlement of the split 
up pattas without any objection, protest 


or murmur. It is not a correct proposi. 
tion of law that Government has no power 
to settle the Beels separately or to assess 
them for their own profits. Government 
has not assessed them in an arbitrary 
manner. (5) In course of time the Dbola 
and Baruri Beels falling within the 
, 4 pattas mentioned have become one 
fishery and it is inconvenient, nay well 
nigh impossible, to fish them separately 
and it was this circumstance which gave 
the plaintiffs a footing in those portions of 
the fishery which fell outside the pattas 
out of old patta No. 82 of which he was 
one of the settlement holders. Though 
be was not entitled, as of right, to settle- 
ment of those portions of fishery falling: 
within the two pattas out of old patta 
No 129, as he was not the settlement- 
holder thereof and bad not acquired tba 
status of the landholder in respect of the 
same, yet the Settlement Officer deter- 
mined in the exercise of his own discre- 
tion to offer him settlement of those' 
portions also on the strength of his pos- 
session as the plaintiff has neither any- 
right nor any possession of the rest of tba 
lands of the two pattas; this necessarily 
involved the separation of the fishery 
from these lands. 

The defence of defendants 2 and 3 is 
substantially the same as that of the 
Secretary of State, but special defence 
was pleaded with reference to the claim 
of the plaintiff to l/3rd share of Dbola 
Beel by virtue of adverse possession. 
These defendants maintained that the 
plaintiff has not acquired any title to- 
Dbola Beel as they have not been in 
adverse possession of the same for more 
than 12 years. A further defence was 
taken that the plaintiffs obtained an un- 
just and illegal order for temporary in- 
junction in the present suit by various 
devices and the High Court set aside the 
same on appeal. These defendants claim- 
ed compensation under S. 95, Civil P. C. 
On this state of the pleadings as many as 
25 issues were framed: see pp. llO to 
112, Book A. The principal controversy, 
however, centred round issues 16, 17 (a) 
(b) (o), 18 and 19. The Subordinate 
Judge of Sylhet, after taking oral and 
documentary evidence which are volumi- 
nous, has come to the conclusion that 
plaintiffs are entitled to all the reliefs- 
prayed for except the relief in the prayer 
clauses *Dna' Chha’ and Ja. He also 
held that plaintiffs are entitled to mesne 
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profits against all tho defondaDts jointly 
np to 3lBt March 1925, but held that the 
Secretary of State was not liable for 
mesne profits after that period. As 
against defendants 2 and 3 it has been 
held that they are liable up to the period 
of their last fishing before delivery of 
possession. 

It is against this decree of the Subordi- 
nate Judge that two appeals have been 
preferred: one by the Secretary of State 
and the other by defendants 2 and 3. 
Some of the grounds of the two appeals 
are common and we will deal with them 
first. It is contended for the appellants 
in both the appeals that the Subordinate 
Judge has done wrong in bolding that 
separate settlement of the two Beels 
without assessment of the rest of the 
lands of the estate was illegal and ultra 
vires, and that the joint settlement of 
the two Beels was illegal. It is argued 
that there is no provision of the Assam 
Begulations which prohibits a Bevenue 
Ofilcer from assessing revenue on a part 
of the estate and making a settlement 
thereof with the original holders at a 
particular revenue and settling the rest 
of the estate later at a particular revenue. 
It is also argued that so far as Dbola 
Beel is coucerned the plaintiff 1 cannot 
be regarded as a land-holder within the 
meaning of the Begulation because no 
settlement of Dbola Beel was made with 
him or bis predeoessor-in- interest, and it 
cannot be said that the right which the 
plaintiff acquired by adverse possession 
in one- third share of the said Beel was a 
right legally derived from a previous 
landholder within the meaning of S. 6 (b) 
of the Assam Land and Bevenue Regula- 
tion, 1886. It was further contended 
that the civil Court has no jurisdiction 
to question the validity of the assessment 
and that therefore the decree of the 
Subordinate Judge must be varied if the 
other contentions fail by deleting from 
prayer Kha the words at a proper Jama’ 
in line 4 of the said prayer as also by 
deleting from prayer Ga’ the words ‘or 
upon the produce’ in line 5 of the 
prayer. 

In order to understand the conten- 
tioDS raised on behalf of the apnel 
lanta the following facts require to 
be stated. The lands mentioned in the 

schedule to the plaint along with the 

Gorej-nment as waste 
lands locally known as Ham lands. The 


history of Ham lands is given in the 
admirable introduction to the Assam Land 
Bevenue Manual at pp. 93 to 103. There 
is one passage in the introduction which 

may be quoted below : 

Ccrtaio principles were laid down by the 
Bengal Government in 1809 which among other 
things declared the proprietary right in llam 
lands to belong toGovernment and tbatGovern* 
meat was at liberty to dispose of them as it 
thought proper. 

These lands of Baruri held under an 

43374 

Ham Pattah No. • referred to later 

in this judgment as Pattah 82, belonged to 
(l) Bama Sundari, (2) Rajendra Das, (3) 
Bajendra K. Roy Chowdbury, father of 
plaintiff, (4) Bissessari Debya, mother of 
plaintiff, and (5) Akhoy Nath Roy. The 
interest of (l), (3) and (5) is 2/3rd passed 
by private treaty to Alim Mahi, father of 
defendant 2, and Golamdi Mahi, father of 
defendant 3, and l/3rd devolved on plain- 
tiff 1. In 1902 patta 82 was split up 
into two pattas, pattas Nos. 2 and 3 and 
was settled with plaintiff 1 and father of 
defendant 2 and defendant 3 for 20 years 
ending with 31st March 1922. With 
reference to Dbola Beel it may be stated 
that the original patta was 43913/129 
referred to as patta 129 throughout this 
judgment. It was originally held by 
some persons whose interest was sold in 
1877 for arrears of revenue, and went into 
khas possession of Government. Under 
Ham patta dated 23rd August 1872 it 
was settled along with other properties 
by Government with Madhab Kar for 17 
years from 1285 B. S. to 1301 B. S. 
corresponding to 1878-79 to 1894.95. After 
expiry of this settlement in 1895 settle, 
ment operations were taken up by 
Government. In 1902 this patta 129 
was resettled with Madhab Kar for 20 
years from 1902 ending on Slst March 
1922. This patta was split up into patta 

Nos. ^ disputed lanJs of 

Dbola Beel appertained to this patta. 
On 23rd January 1903 Madhab sold por- 
tions of the lands of pattas 1 and 2 in- 
cluding Dbola Beel to Inus Mahi. In 1903 
AlimMabi, father of defendant 2, institu- 
ted a suit against Madhab and bis vendees 
in the Sub-Judge’s Court at Sylhet for 
specific performance of a contract of sale 
which was entered into with Madhab 
previous to sale. The suit was ami. 
oably settled between Alim Mahi and 
Inue Mahi by selling the said portion to 
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Alim Mabi father of defendant 2 and two 
others on loth February 1904. Dafen- 
dant 4, Madan Mahi, also purchased other 
lands of patta 129 (1 and 2) from Madhab 
Karand both the namesof Alim and Madan 
were registered as settlement holders of 
the patta. Golamdi, father of defendant 3, 
also acquired a share in pattas 1 and 2 
by purchase. On Slst March 1922 the 
period of settlement of all these pattas 
eitpired and re settlement became due. 
The re-settlement was started. The Settle- 
ment OfBcer started proceedings under 
'8s. 29 and 30 of the Regulation (.\s3am 
Regulation). The Settlement Officer 
submitted ageneralproposal of assessment 
and submitted the same to Government. 
The regularity of proceedings is in question 
in this suit. The Assam Government ap- 
proved of the scheme of re. settlement and 
issued a general order directing that the 
re-settlement should be made for three 
■years from Ist April 1922 pending decision 
'of the question of the term of the next 
settlement and provisional patta should 
bo issued for three years for the two Beels 
only. The Government decided that the 
Beels be formally assessed as waste lands 
and should form a separate class and 
should be assessed on a percentage of the 
average net income, 50 per cent of the 
-average income. (See letter Ex. P'Vol. B 
•p. 82). It is contended that the Govern- 
ment could make the separate assessment. 
Under S. 29 Government made a rule — 

R. 61 — Settlement Rules, i. e. 51 new 
rule, No. 70-A. i. e. 61 new rule. 

The Settlement Officer under S. 31 as- 
certained the amount of revenue for the 
said Beels and he fixed Rs. 500 as the 
revenue for the two Beels. Then settle- 
ment was made by defendant 1 with de- 
fendants 2, 3 and 4 : see order-sheet in 
Yol, F.p. 1277, Ex. E. A notice had previ. 
ously been served on plaintiffs, and defen- 
dants 1, 2 and 3, to take the settlement : 
see Ex. 18. p. 1285, Vol. P. On the issue 
x)f the said notice objections were taken 
by defendants 2 and 3 (see p. 84 B. K. B ). 
The objection related both to separation 
and assessment. Defendants 2 and 3 
objected to assessment, see Ex. 7, p. 84, 
Vol. B. The plaintiff was excluded under 

S. 35, p. 1280, Vol. P. Defendants 2 and 
3 and then No, 4 also got the sebtlement. 
It is argued for the Government that that 
was a perfectly legal procedure : P- 1290, 
Vol. P. It will appear from Ex. B-2, 
'Vol. F-1292,thab the order admitting de- 


fendant 4 to the settlement was set aside 
and the settlement was made with defen- 
dants 2 and 3 with regard to Dhola Beel. 
It is contended that plaintiff cannot 
acquire any title by adverse possession. It 
is contended that plaintiff did not ap. 
peal to the authorities against the settle- 
ment. The settlement with regard to the 
rest of the lands other than the beels 
was made and accepted by the plaintiff 
in April 1925 and the settlement was 
made for 15 years, 1st April 1927 to 
3l3t March 1942 : B. K. B., p. 147, 
Ex. 2 (o). In other words by patta 82/2 
settlement was made of the Baruri Beel 
(147. B) and by 82/9 (not pointed) settle, 
ment was made of the rest of the lands with 
plaintiff and defendants 2 and 3. The 
Beels were separated and similar settle- 
ment of Dbola Beel by patta 129/1 and 
the rest of the lands by patta 129/2, on 19th 
December 1923. the present suit had been 
instituted by the plaintiff. The plaint 
was subsequently amended on a petition 
filed on 2oth September 1926 (see p. 60 
B. K. A.) and a prayer for mesne profits 
was added. 

At the outset we desire to observe that 
the Subordinate Judge should not have 
allowed two letters, Exs. 9 and 9-a, pp. 112 
and 104, Book B which passed between 
the Government and the Commissioner, 
Surma Valley and the Superintendent 
and the Remembrancer of Legal Affairsof 
Assam and Surma Valley respectively to 
go into evidence seeing that these letters 
were written in view of a compromise 
between the Government and Brajendra 
after notice of the suit had been served 
by the plaintiff, for these letters must be 
taken to be without prejudice to the 
rights of the parties. We can state at 
once that although the Subordinate Judge 
was considerably influenced in his deci- 
sion regarding the ultra vires nature of 
the Bettlement which is impugDed id 
this suit we have kept out mind free 
from anything which has been 8*id in 
these letters and we propose to deal witu 
the legal questions raised by these ap- 
peals on a construction of the provi- 
sions of the Assam Regulations, ims 
leads us to consider the mam question 
in controversy in these appeals, as to 
whether the settlement o( a part ot 
the estates, covered by the Patta-9 
and 129 was ultra vires ot the ° 

not. The question turns on 
struotion of some of the relevant sections 
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of the Aasam Land and Bevenue Regula- 
tion (Regulation 1 of 1886 as amended by 
Regulation 2 of 1889 and Regulation 2 of 
1905). Under S, 3. Cl. (b) an estate in- 
eludes (l) any land subject either imme- 
diately or prospectively to the payment 
of land revenue for the discharge of which 
a separate engagement has been entered 
into. Under S. 3. 01. (g) "landholder” 
means any person deemed to have ac- 
quired the status of a landholder under 
S. 8. The status of a landholder is ac- 
quired in the following manner under 

S. 8 which runs as follows: 

(a) Ad 7 person who has before the commeDce* 
meat of this Regulation held immcdli\tely 
noder the GoTernmeot for ten years continu* 
<iU8ly any land not included either in a porma- 
nently settled estate or in a revenue free estatei 
and who has during that period paid to the 
GoTernment the revenue due thereon, or held 
the sane under an express exemption from 
revenue; and (b) except as provided by S. 15» 
any person who has whether before or after the 
CO mmen cement of this Regulation acquired any 
snob land under a lease granted by or on be* 
half of the Government, the term of which is 
not lass than ton years, shall be deemed to have 
acquired the status of a landholder in respect 
of the land. 

Wibh regard to lauds covered by 
patta No. 82 there can be no ques- 
tion from the facts narrated above that 
plaintiff 1 has acquired the status of a 
landholder and this has not been dis- 
puted. With regard to Patta No. 129 
regarding Dbola Beel, it has been strenu- 
ously contended on behalf of the appel- 
lants that the plaintifif has not acquired 
the status of a landholder. On the evi- 
dence which we shall discuss later, when 
dealing with the special defence of defen- 
dants 2 and 3, we have no doubt that the 
plaintiff has acquired as against the said 
defendants a right to one-third share of 
the Dbolla Beel by adverse possession for 
more than the statutory period of 12 years, 
and as such shall be deemed to have ac- 
quired a right over lands of Patfca 
No, 129 in respect of which a separate 
engagement was admittedly entered bet- 
ween the predeoessors.in interest of de- 
fendants 2 and 3 as also defendants 2 
and 3, under S. 6. Cl. (b) of the Regula- 
tion. It has been strenuously contended 
by the Senior Government pleader that 
right acquired by adverse possession is 
not a right legally derived from any right 
mentioned in Cl. (a) of the said section 
which includes the rights of landholders 
We are unable to accept this contention, 
ihe law does recognise a right founded 
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on adverse possession for more than the 
statutory period to be a legally derived 
right. Just as property can be acquired 
from another by sale, by gift, lease or 
mortgage, so property of another can be 
acquired by the adverse possessor where 
he holds the property for more than 
12 years dispossessing the rightful owner. 
In 48 I A 499 (l) at p. 507 the Judicial 
Committee observed that an interest not 
directly created by the taluqdar but al- 
lowed to grow up by his sufferance and 
negligence is an encumbrance within the 
definition of S. 161, Ben. Ten. Act, and 
that there was a current of decisions in 
India to that effect. In 44 Cal 412 (2) 
it was held by Sanderson, C. J., as be 
then was, and A. T. Uukherjee, J. that a 
person in adverse possession of an entire 
estate held under the Regulations might 
by lapse of time acquire a proprietary 
interest in that estate and would be lia- 
ble for payment of Government revenue. 
There can be no question of these authori- 
ties that a right acquired by prescription 
is a legally derived right within the mean- 
ing of S. 6, Cl. (b) of the Regulation. The 
Indian law, like the English law, practi- 
cally transmutes long possession of real 
property into ownership by bringing to 
an end the right of the owner. S. 28, 
Lim. Act, Statute 3 4; 4 Will IV, o. 27, 
S. 34. 


Under S. 9 of the Regulation a land- 
holder shall have a permanent heritable 
and transferable right of use and occu- 
pancy in these lands subject to certain 
conditions mentioned in Gls. (a), (b), and 
(o) of the said section. Under S. 82 Cl. (l) 
the Settlement OSioer shall offer the 
settlement to such persons (if any) as ho 
finds to be in possession of the estate and 
to have a permanent heritable and trans- 
ferable right of use and ocoupaucy in the 
same or to be in possession as mortga- 
gees of person having such a right. 
The word estate” is important. Under 
this section after the expiry of the 
term of two pattahs 82 and 129 on 
31st March 1922 the Settlement Officer 
should have offered the re.settlement of 
the entire estate and not of portions of 
the two estates. The Regulation does not 
contemplate the partition of an estate 


1. Uipradas Pal v. Kamiul Kuut, laaa P 0 43 
n ^ 0 674— 48 I A 499=49 Oal 27 (P 0). 
a. Uohim Chandra t. Peaty Lai Das 1917 
Oal 318=89 I 0 218=44 oll 413=2^6 W N 

097 . 
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except in the manner provided for in the 
provisions regarding partition as embodied 
in Ch. (6) of the Eegulation. The parti, 
tion could be done by consent which is 
not the present case. In making the 
temporary settlement of a part of the 
estate, namely the Beels, the Settlement 
Officer has clearly contravened the pro- 
visions of the Eegulation. The question 
is whether this contravention makes the 
action of the Settlement Officer ultra 
vires of the statutes. In our opinion it 
has that effect. It is one of the essentials 
of the offer of re-settlement that the 
re- settlement would be of the whole estate; 
if such offer has been made and the 
revenue bad been increased considerably 
the plaintiff could not have questioned 
the re-settlement in favour of defendants 
2 and 3 on bis refusal to accept the 
settlement. S. 154 would have prevented 
him from questioning the assessment in 
the civil Court. That section lays down: 

Except wbeo otbernise expressly provided in 
tbls Regulation or in rules issued under this 
Regulation no civil Court shall exercise juris- 
diction in any of the following matters : (a) 
questions as to the validity or efiect of any 
settlement or as to whether the conditions of 
any settlement are still in force. 

The offer of an estate for re-settle- 
ment after partitioning the same was 
in excess of the authority of a Settle- 
ment Officer. S. 154, Cl. (l) (a) refers 
to cases where an act of the Settle- 
ment Officer is in conformity with the 
essential provisions of the Eegulation 
which gives him jurisdiction to act, but 
there has been irregularities in the mode 
of carrying out the act. As for instance 
where the re-settlement had been offered 
of the whole estate but the assessment of 
revenue has been based on a new basis 
which might have increased the assess- 
ment considerably. To such a case 154 
(l) (a) might apply. The following au- 
thority which was cited at the Bar gives 
the true limit of the jurisdiction of 
tribunals whose powers are limited by 
the Statutes : see 5 P C 417 (3J at p. 442: 

Their Lordships understand the final judg- 
ment of that Court to state, as the grounds 
upon which the order ought to be quashed, that 
the Judge of tho Court of Mines who made it 
had acted without jurisdiction and that be had 
been misled into doing so by the fraud of the 
petitioning creditors. The question upon this 
appeal is whether the materials before the 
Court justified either conclusion. And as these 

3. The Colonial Bank of Australasia v. William, 
(1874) 5P 0 417=43 L J P 0 39=30 L T 
287=22 W E 516. 


two points, want of jurisdiction in the Judge 
and fraud in the party procuring the order are 
essentially distinct, it will be well to consider 
them separately. In order to determine the 
first it is necessary to have a clear apprehension 
of what is meant by the term 'want of jurisdic- 
tion.’ There must of course be certain condi- 
tions on which the right of every tribunal of 
limited jurisdiction to exercise that jurisdiction 
depends. But these conditions may befounded 
either on the character and constitution of the 
tribunal, or upon the nature of the subject 
matter of the inquiry, or upon certain proceed- 
ings which have been made essential pre- 
liminaries to the inquiry, or upon facts of a fact 
to be adjudicated upon in the course of the 
inquiry. It is obvious that conditions of the 
last differ materially from those of the three 
other classes. 

If as we bold for the reasons above 
given, that the offer of re-settlement to the 
plaintiff and defendants 2 and 3 was not 
in accordance with the statutes, it follows 
that the re-settlement of the two Beels in 
favour of defendants 2 and 3 was ultra 
vires of the statute, and on the basis of 
that re-settlement it was not permissible 
to defendants 2 and 3 to dispossess the 
plaintiff for under S. 34 of the Eegulation 
in so far as it is material : 
when a settlement has been accepted the re- 
venue fixed thereby and no more shall be 
payable from such date, and for such term, as 
the Chief Commissioner may fix in this behalf; 
or, if at the expiry of that term no new settle* 
ment has been made, until a new settlement 
has been made. 

The plaintiff was therefore entitled to 
hold on after the expiry of the term 
ending with 31st March 1922 on the 
previous revenue. We now proceed to 
consider the grounds taken on behalf of 
the Government with reference to the 
decree granted to the plaintiff by the 
Subordinate Judge in respect of prayers 
Kha and Ga of the plaint. It is con- 
tended that the decree should be varied 
by striking out the words ‘at a proper 
jama’ from prayer Kha and the words 
’or upon the produce’ in prayer ‘Ga.’ We 
think that this contention is well founded 
for under S. 154 (l) (a) of the Eegulation 
it is not open to the plaintiff to question 
the validity of the assessment. The de- 
clarations with regard to prayers (Kha) 
and (Ga) must therefore be varied by 
etriking out the words in the two prayers 
mentioned above respectively. It remains 
now to consider the question as to ''’he- 
ther with reference to DboUa Beel the 
plaintiff has acquired a title to one-third 
share by adverse possession for more than 
the statutory period. This is a defsno® 
peculiar to defendants 2 and 3’8 appeal. 
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namely Appeal No. 56 of 1929. It ap- 
pears that in a previous litigation bet- 
ween the plaintiff and defendants 2 and 3 
it was decided by the Munsif, the 
District Judge and eventually by the 
High Court that plaintiff 1 bad acquired 
a title by adverse possession in the 
Dbola Beel to the extent of his share 
against Madbab Ear or bis successors, 
and that the plaintiffs iu that suit claim- 
ing through Madbab Ear bad no sub- 
sisting right in the one-third share held 
by the defendants who wore the present 
plaintiff and others: see judgment of the 
High Court BE. 'B', p. 106, Ex. 10(g). 
The decree of the High Court, although it 
cannot operate as res judicata against 
defendants 2 and 3, because the suit in 
which the appeal to the High Court arose, 
was tried by a Munsif who bad no juris- 
diction to try the present suit, still the 
finding on the question of adverse posses- 
sion was the finding of a Court which was 
dealing with facts nearer to their kin 
than the facts are to the High Court now 
and it certainly creates a paramonnt duty 
]on the appellants in this appeal to dis- 
place that finding : see 18 1 A 19 (l) at 
p. 55. It remains to consider whether 
the appellants have been able to discharge 
the burden which lay on them of showing 
that the finding was wrong. Very strong 
reliance has been placed on the evidence 
of Nazabdi, plaintiff's witness, who is one 
of added plaintiffs in the suit where he 
states: “My father paid rents to Madhab 
Ear when I was young : Vol. A, p. 89," 
but the same witness in re-examination 
said that Madhab Ear had no possession 
of Dhola or Baruri Beels." So this ad- 
mission of payment of rent to Madhab 
Ear cannot help the defendants, for he 
has made the position clear in re-exa- 
mination. Besides, the Subordinate Judge 
observed that Nazabdi's admission of pay- 
ment of rent to Madhab Ear cannot help 
the defendants as his lease comprised 
many other Beels, also of Patta No. 129 
regarding which there is no dispute : 
p. 123, Book A. The plaintiff has by 
the production of documentary evidence 
i. e., Touzis Exs. 1 to 1 (Z) 21 and Jama 
Eharach. Exs. 2 to 2.L from 1281 B S 
up to 1329 B. S. established that he was 
in possession through a fisherman who 
executed kabuliats in his favour and that 

4. Midnapore Zemindary Oo. v. Nates Nacayan 
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he was dispossessed in Pous 1330 B. S. 
by the defendants under the settlement 
which is impugned in this suit. The 
Touzis and the Jama Kharacb papers sup- 
port the kabuliyats Exs. 3, 3j, 3o and 3h. 
Far from displacing the finding arrived at 
by the Munsif, the District Judge and the 
High Court in the judgments Exs. lOe, 
lOf and lOg that Madbab Ear never 
possessed Dolla Beel and that plaintiff 1 
and his co^sharer in Patta No- 83 pos- 
sessed them all along with Baruri Beel, 
a duty which was cast on defendants 2 
and 3, the plaintiffs have by producing 
abundant documentary and oral evidenoe 
shown that the said findings were right. 
This defence of defendants 2 and 3 must 
therefore fail. 

It remains now to consider the ques- 
tion of mesne profits. The Subordinate 
Judge has made defendant 1 (Secretary of 
State) liable jointly with defendants 2 
and 3 for mesne profits up to 3 1st March 
1925. It has been argued by Dr. Basak 
that Government was not all liable for 
mesne profits seeing that they made the 
offer of temporary settlement to plain, 
tiff 1 and be refused settlement because 
it was not profitable. The liability of 
Government for mesne profits is now 
established by the most recent decision 
of their Lordships of the Judicial Oom- 
mittee in 62 I A 63 (5). In that case it 
was held in circumstances mentioned 
below that the Government was liable in 
the same way as a trespasser, for mesne 
profits : 

In 1690 the Goveroment obtained possession 
under Bengal Act 4 of 1863, S. 8, of an island 
char whioh had emerged from the river Padma, 
and settled and assessed the land according to 
the rules in force. In 1902 the respondents 
brought a suit claiming a fourth share of part 
of the ohar lands, with mesne profits, on the 
ground that the land in suit was a re*formation 
in situ of land of which there were oo-proprie- 
tors. They ultimately obtained possession under 
a judgment of the Privy CounoU delivered in 
1917; 


and in the appeal before the Privy Coun- 
cil, in 62 I A 53 (5), the question related 
to mesne profits only. We have no 
doubt that as the Settlement by the^ 
Government was ultra vires possession' 
of persons claiming under the Govern-' 
ment was wrongful possession and the' 
Government was liable for mesne profits.! 
The next point taken is that in any event 
Government's liabili ty should be limited 

5. Seoy. of State V. Satoj Kumar, 1935 P 0 49 
—164 I 0 1=62 I A 53=62 Oal 499 (P 0). 
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to tho revenu© which tb© Government 
obtained for the one- third share of plain- 
tiff 1. The Government was receiving 
Es. 500 per year from defendants 2 and 
3 and that may be taken to be the 
minimum profit which was available from 
the two Beels or fisheries, and plaintiff 
could have obtained one-third of Rs. 500 
in his share, if he had obtained settle- 
ment. The relief of mesne profits as 
against defendant 1 will be varied in 
this way. The plaintiffs are entitled to 
get their one- third share of Rs. 250 for 

1330 B.S. as the defendants are liable 
according to the finding of the Judge for 
half the fish of that year. As regards 

1331 B.S. defendant 1 will be liable to 
pay ooe-third of Rs. 500. 

We now proceed to consider the objec- 
tion of defendants 2 and 3 to the amount 
of mesne profits for which they were 
made liable. The Subordinate Judge has 
held that Rs. 2,600 per year would be 
the net profits from the fisheries in ques. 
tion. He has referred to certain evidence 
which we have examined. It seems to us 
that the claim for mesne profits is exag- 
gerated, and the witnesses also have 
placed before the Court figures which do 
not represent the actual profits. It seems 
to us that it would be right to proceed on 
the basis of the findings of the Settlement 
Officer who has held an inquiry with re- 
gard to mesne profits during the cadastral 
survey proceedings, which were held in 
the presence of all the parties, and on 
that basis the mesne profits should come 
to about Rs. 1,000 per year. On this basis 
the Subordinate Judge's decree must be 
varied in this way. The plaintiffs are 
therefore entitled to get their one-third 
share of Rs. 250 for 1330 B.S. and of 
Rs. 600 for 1331 B.S. as also for the 
period after 1331 B.S, up to the period of 
the last fishing before delivery of posses, 
sion. With regard to the objection of de- 
fendants 2 and 3 that they are entitled 
to compensation for improper injunction 
under S. 95, Civil P. C., we think there is 
no substance in it, seeing that the same 
has been taken into account by the Sub- 
ordinate Judge in the assessment of mesne 
profits. 

Both the appeals are allowed in part 
and the judgment of the Subordinate 
Judge must be varied in accordance with 
the observations mentioned in the previ- 
us part of the judgment. The costs of 
these appeals will be in the following pro- 
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portion: The respondents will get two- 
thirds of the costs, that is, two-ninths 
from the Secretary of State and four- 
ninths from defendants 2 and 3. Defen- 
daots 1, 2 and 3 will get one third of their 
costs from the plaintiff. The order of the 
lower Court as to costs will stand. It has- 
been brought to our notice that notices to 
the minor substituted respondents 10/5 to 
10/8 and 10/9/3 have been duly served, 
but their proposed guardians ad litem 
have nob entered appearance. It is also 
reported by the serving peon thatrespon. 
dent 10/12 is dead. This will not affect 
our decision seeing that these persons 
were all heirs of defendant 4 who, as has 
been pointed out before us, bad no interest 
in the suit and as such his heirs are not 
necessary parties to this appeal. As a 
matter of (act Dr. Sen Gupta agrees that 
the decree as against them should be dis- 
charged. 

There is a clerical error in the decree 
of the first Court which needs to be cor- 
reoted. In place of the words "Dag 81” 
in the said decree the words ‘‘Dag 431” 
should be substituted. This amendment 
is obviously necessitated by the clerical 
mistake occurring in the decree as will 
appear from the plaint printed at p 44 of 
the first of the paper book of appeal from 
Original Decree No. 56 of 1929, i. e., 
Book A. A table has been annexed to 
this judgment at the end showing refer- 
ences to the different volumes by the- 
figures of the alphabet for facility of 
Court purposes. There are also oross-ob- 
jeotions on behalf of the plaintiff-respon- 
dent which are not pressed and are dis- 
missed. No order as to costs is made in- 
the cross-objections. 

Rau, J.— I agree in the order proposed 
by my learned brother, but would like ta 
add a few observations. The settlement 
of the two beels for the three years from 
Isb April 1922 to 3l3t March 1925 was in. 
reality more than a settlement. These 
two beels had previously formed part of 
two different estates: what the Settle- 
ment Officer did, in effect, was to parti- 
tion the two estates into three new ones 
and then re-settle one of the three. The 
partition was effected without any appli- 
cation from the land-holders concerned 
and was not authorized by any provieioa 
of the Assam Land and Revenue Regula- 
tion. We are therefore concerned here 
not with the validity of a mere settlement, 
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,8aoh as is referred to in S. 154 (l) (a) of 
the Regulation, but with the validity of a 
composite proceeding which was partly a 
settlement and partly a partition entirely 
foreign lo the Regulation. S. 154 of the 
Regulation is no bar to the civil Court 
pronouncing such a proceeding lo be ultra 
vires. 

This is not to say that all the issues 
framed and decided by the learned Sub- 
ordinate Judge were within the compe- 
tence of the civil Court. I refer in parti- 
cular to issues 16 ani 17 (c) set out in his 
judgment. Issue l6 runs thus: ' Have 
plaintiff 1 or other settlement-holdera 
converted the lands into fisheries or have 
they etlected any improvement in the 
fisheries in dispute? If so, is this a legal 
bar to the Government enhancing the re- 
venue of the fisheries settled as estate on 
part of the estate?”; and issue 17 (o) 
thus: "is the assessment of the fisheries 
at other than bigba rate illegal as beyond 
the power of GoverDment?” Both these 
issues were decided in plaintiff's favour, 
but it is clear that under S. 154 (l) (b) 
of the Assam Land and Revenue Regula- 
tion the civil Court has no jurisdiction to 
decide either, since they are questions as 
to the amount of revenue to be assessed 
or as to the mode of principle of assess- 
ment. I may also point out that in the 
decision of these issues, the learned Sub. 
ordinate Judge appears to have treated 
certain executive instructions in the 
Assam Land Revenue Manual regarding 
enhancement of revenue as if they were 
statutory rules not to be broken on pain 
of illegality. 

v.B/a.K. Decree modified. 
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M. N. Mdkerji and Jack, JJ. 

Manmatha Pal Choudhwy — Defen- 
dant 1 — Appellant. 

v. 

Saro] Banjan Singha and others — 
Respondents. 

Appeal No 141 of 1934, Decided on 5th 
June 1936, from original decree of Addl. 
Sub-Judge, Nadia, D/- 30th April 1934. 

Receiver— Powers of— No title of receiver 
egeintt owner- Right to realize rent depends 
upon appointment of receiver. 

It is not the law that a receiver, onleas he be 
a receiver in insolvency, is vested with title to 
the properly itself as against the owner. And 
BO far as the right to realise the rents is con- 


cerned. such right depends entirely on the- 

appointment of the receiver: 

cn. ^ 

Amarendra Nath Bde and Eevianta 
Kumar Bose — for Appellant. 

Panchauan Ghose and Bari Prosanna. 
Mukerji — for Respondents. 

M. N Mukerji, J.— This is an appeal 
by defendant 1 from a decree passed 
against him in a suit for kbas possession, 
for rent and for inesnj profits in respect 
of a durpaini tenure. One Mathura- 
Mohan Pal Choudhury held a putni, 
which had its origin in 18 18. of Mehal 
Taraf Mahatpur comprising 67 mauzahe 
and appertaining to Touzi No 334 of the 
NadiaColleotorate, the said towzi belong- 
ing lo the Nadia Raj. Prior to bis ac- 
quisition of the putni, Mathura Mohan 
had a durpatni in some of the mauzahs. 
The appellant bold's some mauzahs in. 
durpatni and others in sepatni. Mathura 
Mohan died leaving two daughters, Sarafc 
Kumari and Joydurga and the plaintiffe 
are tbe sons of the former. He also left 
a will by which be bequeathed all bis 
properties to bis two daughters in equal 
shares. Tbe two daughters executed an 
agreement in 1316 (1909) and tbe plain- 
tiffs have been in possession of a moiety 
share in tbe properties since their 
mother's death. In 1922, Joydurga, the. 
surviving daughter, commenced a suit- 
praying for a declaration of her absolute 
right in a moiety share of the properties 
left by her father This litigation went 
op to the Privy Counoil and the result 
was a deolaration that she had only a 
life interest and tbe agreement also was 
upheld For arrears of putni rent for 
the period Baisakh to Aswin 1834 (April 
to October 1927) the putni was sold' 
under Reg. 8 of 1819 on Ist Augrahayan. 
1334 (l7tb November 1927) and was 
purchased by the Maharaja of Nadia, the 
proprietor of the touzi. The putni having 
been created prior to the Regulation, the 
sale under the Regulation was void. Seve- 
ral suits were then instituted for setting 
aside the sale : One by the plaintiff, 
another by the appellant, and several 
others by holders of some of tbe under- 
tenure. Pending these suits the appel, 
lant entered into a compromise with the 
Maharaja on 14th Bbadra 1335 (30th 
August 1928). under which he obtained a 
putni lease from the latter in respect of 
all the mauzahs that he was bolding in 
durpatni and seputni under the plaintiff.. 
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Later on however the other Baits, amongst 
which the plaintiffs’ suit was one were 
decreed, the sale being set aside. The date 
of this decision was 30th April 1930. 

On 17th April 1931, the plaintiffs insti- 
tuted the present suit for khas possession 
on the ground that there was forfeiture 
incurred by the appellant in taking a 
patni lease of the mauzahs on the basis 
of the compromise which amounted to a 
denial of the plaintiff’s title for rent from 
Kartic 1334 (October 1927) to Sravan 
1335 (August 1928) ; and for mesne 
profits from Bhadra 1335 to end of 1337 
(September 1928 to date of suit). Vari. 
ous other litigations cropped up, to the 
particulars of which it is not necessary 
to refer ; and all that is necessary to say 
is that the Collector of Nadia was ap- 
pointed receiver by this Court on 24th 
July 1931. The Collector, it is admitted, 
has, as such receiver, realised the rents 
of the appellant' for the years 1336 and 
1337. The plaint of this suit was filed 
insufficiently stamped. The deficit was 
made up and the suit registered on 18th 
July 1932. The Subordinate Judge die- 
missed the prayer for khas possession 
holding that there was no forfeiture and 
has made a decree for rent in plaintiff’s 
favour for the period ending with 1335. 
From this decree the present appeal has 
been preferred, and at the hearing the 
decree has been challenged upon three 
grounds. 

It has been contended, in the first 
place, that the plaintiff had no title to 
recover the rents at all. The plaintiffs 
derive their title from the Ikrarnama bet- 
ween the two daughters of Mathura Mohan 
to which reference has already been made. 
The Subordinate Judge has construed 
the effect of the Ikrarnama in connexion 


also that 

the plaintiffs did not get any absolnte right in 
their mother’s share of the property bat inas- 
much as they are in possession withoat any 
right, their possession is simply a permissive 
one or it is a case of leave and license to possess 
without any titlo. 

Now, whatever the character of the 
plaintiffs’ title to the properties may be 
their title to recover the rents from the 
appellant can scarcely be denied, and 
such title has bean rightly found in their 
favour by the Subordinate Judge. It is 
an admitted fact that they bad been re- 
alizing such rents from the appellant ever 
since they came into possession and it is 
not easy to see how the appellant can 
dispute their title to recover the rents 
that he has to pay. The Judicial Com. 
mittee in 33 C W N 1117 (l) held that 
the Ikrarnama was binding upon her, ob- 
served that under its terms the plaintiffs 
were entitled to remain in possession of 
their mother’s moiety of the estate during 
Joydurga’s life and rejected the conten- 
tion that it was a disposition of a mere 
expectancy. That a contention of this 
nature is not fit to prevail has been ex- 
pressly laid down by the Judicial Com. 
mittee in the later decision in 57 I A 
10 ( 2 ). 

Secondly, it has been urged that the 
property vested in the Receiver and the 
title to recover the arrears ot rent did 
also vest in him, and eo the plaintiffs had 
no title to recover the rents. Reliance 
(or the purpose of this contention was 
placed on the decision in 15 C Jj J 339 (3). 
That was a case in which the Receiver 
contested the right of the owner of the 
property to reco7er the rents in defiance 
of his right and in that way was a case 
very different from the present. It is 
true that there is a passage in the judg- 


with the plaintiffs’ prayer for ejectment 
and in that connexion has observed that 
the decision of the Judicial Committee, 
whatever it may have been, was not 
binding on the appellant who was a 
stranger ; and that inasmuch as the right 
which the plaintiffs acquired under the 
Ikrarnama was not an absolute right to 
the properties, they were not entitled to 
claim ejectment as against the appellant. 
He has in this connexion used some ex- 
pressions which are somewhat unfortu- 
nate, viz., that 

the plaintifld are in permissive possession of 
the disputed property on the basis of the Ikrar- 
nama; 


nent in the case, which shorn of its coo- 
;ext may lend some support to the con* 
mention. But it is not the law that a 
receiver, unless he be a receiver in insol* 
^enoy, is vested with title to the property 
tself as against the owner. And so far 
is the right to realize the rents is con- 
^erned, such right depends entirely on 
,he terms of the appointment of the re- 
ceiver. That the Collector, as receiver, 

1. Sreejoy Dar^a v. Saroj ^ ® 

21^^120 I 0 53=83 OWN (J. 

2. Ma Yait v. Official Assignee, 1930 P 0 17— 

121 I 0 225=67 I A 10=8 Bang 8. 

3. Bhubaoeswari Koer v. Ajodhaya blngn, 

(1912) 15 0 L J 339=11 1 0 101 
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bad no right to realize the arrears for any 
period prior to 1336 is clear from an 
order that this Court made. Lastly, it 
has been urged that the plaintiffs are not 
entitled to interest on the arrears. It is 
not clear from the decision of the Court 
below on what ground the claim was re- 
sisted, and all we get in the written 
statement and also in the judgment is 
that it was pleaded that the interest 
olaimed was excessive or unfair. A para, 
graph in the judgment dealing with the 
question whether there was demand and 
willingness to comply subject to a condi- 
tion has been referred to before us. But 
that paragraph evidently deals with the 
question whether forfeiture was waived. 
If the appellant wanted to have exemp- 
tion or deduction of interest, it was for 
him to put in a proper plea and have it 
adjudicated on proper materials. Two 
facts however are perfectly clear. 

There was no justification whatsoever 
for withholding the rents due up to the 
date of the compromise and if any rent 
due for any subsequent period had been 
tendered it would never have been re- 
ceived, for by such acceptance the plain- 
tiffs would have to waive their claim on 
the ground of forfeiture. It is fair there- 
fore, that the plaintiffs should get inter- 
est on arrears due up to Sravan 1335 and 
not for any arrears for the remainder of 
1335. The decretal amount however 
should carry interest at the rate allowed 
by the Court below. Subject to the vari- 
ation made above, the appeal will be dis- 
missed. Costs to parties in proportion to 
their success. 

Jack, J. — I agree. 

b.d./r.s. Order accordingly. 

A. I. R. 1936 Galootta 641 
M. C. Chose, J. 

Dharanikar Parah and others— Plain. 
tiffs— Appellants. 

V. 

C/mtr7na7i of Commissioners of Tamluk 
Municipality and of/i«rs— Defendants— 
Respondents. 

Appeal No. 924 of 1935. Decided on 
loth June 1936, against appellate decree 
of Sub* Judge, 3rd Courti Midnapur, D/- 
Slat January 1935, 

„ Act (15 of 1932). S. 129 

(f)-Defmilion of “owner”-Def{nition not 
«xbau*tive — Daemon of "ownertbip" i. 
matter for Municipal Commi.aioner’. diicre* 
tion - Commuiioner. deciding "occupanev 
1933 C/ai & 82 
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owner*— Decision 


raiyat*" a* owner*— ueci*ion i* not ultra 

'^ sVetion 129, Bengal Municipal Act loaves the 
decision of the matter of deciding ‘ ownotahip 
to the Commissioners tbeoisolves and not to 
the Court. It may bo stated that thedofioilion 
of “owner’* is not exhaustive. It begins with 
“owner Includes etc.’* But there may be ‘owner* 
other than what is stated In the definition. An 
owner may bo a person who actually occupies 
the land. It depends up^n the circumstances 
of each case. In a case where the plaintifis are 
the occupancy raiyats bolJingagricultaral lands 
within the Municipality and they receive rent 
from nobody and ou the contrary they pay root 
to the landlords the term ’owner’ may be applied 
both to the bolder of the occupancy right in the 
land and to his landlord. In the Munioip.ii Act it 
is left to the discretion of the Commissioners to 
determine which of the two shall bo taken to be 
the owner. Where the Commissioners thought 
it to decide that the owners of the occup.aucy 
right shell be considered to bo the owner within 
the Municipality it cannot be said that they 
have exceeded their right. The right is given 
to them absolutely un^ier S. 129 (b), Bengal 
Municipal Act (1932). [F G12 C 2] 

Atul Cha7idra Gupta and Sarat ChaJi- 
dra Janali — for Appellants 

Amarendra Nath Bose, Bijan Kumar 
Mukherji, A. S. M. Akravi and Saroj 
Kumar Maiti — for Respondents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit against the Commis- 
sioners of the Tamluk Municipality. The 
suit was instituted by eigtit persons for a 
declaration that a resolution of the Com- 
missioners passed on 23rd February 1934 
was ultra vires and illegal and without 
jurisdiction and was the result of an iU 
legal proseedings of Commissioners; that 
the assessment lists as made were illegal 
that the plaintiffs are not liable to be 
assessed in the manner indicated in the 
Said resolution. The suit was instituted 
under 0. 1, R. 8, Civil P. C. Many other 
rate payers joined as plaintitTs until the 
plaintiffs numbered no lees than 269. The 
suit was dismissed by the trial Court. 
That decree was affirmed in appeal. Upon 
hearing the learned advocate for the 
plaintiffs-appellants the facts appear as 
follows: 

The plaintiffs are the occupiers of lands 
within the Municipality. They use the 
lands for the purpose of cultivation, grow- 
ing paddy and other crops therein. They 
pay rent for their lands to their land, 
lords. They receive no rent from any perl 
son. The question was considered for a 
long time by the Municipal Commissioners 
whether m the oircumstanoes the plain, 
tiffs should be considered as owners with 
in the meaning of the Municipal Act or 
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whether their landlords, whom they pay 
rent for their holdings, should be consi. 
dered the owners liable to pay the Muni- 
cipal rates. 

The Commissioners at a meeting of 23rd 
February 1934 decided by majority acting 
under S. 129 (b), Bengal Municipal Act 
that with regard to the tenanted lands, 
the ownership of a Mukarari raiyati or an 
occupancy raiyati or an under-raiyati 
with occupancy right for Mukarari right 
to be taken as a deciding test of owner- 
ship. These plaintiffs are affected by the 
decision as they are holders of land with 
occupancy rights. The hrst question is 
whether the meeting of 23rd February 
was a lawful meeting. It is urged that 
there was no proper notice served on the 
Commissioners for the meeting of that 
day. That, however, as the learned Sub- 
ordinate Judge pointed out, is of no im- 
portance, for all the Commissioners with- 
out exception attended the meeting of 
23rd. Tbequestionof no notice, therefore, 
is immaterial. They all having attended 
the meeting, the resolution was discussed 
and passed by a majority and at a subse- 
quent meeting it was duly confirmed. It 
cannot therefore be held that the meet- 
ing was ultra vires or illegal. The main 
question urged by the learned advocate 
for the plaintiffs-appellants is that the 
test of ownership which the Commis- 
sioners resolved upon is ultra vires. An 
"owner" is defined in S. 3 (38) of the Act. 

According to that Act: 

"OwDer" includes the person for the time 
being receiving the rent of any land or building 
or any part of any land or building whe* 
tber on his own account or as agent or 
trustee for any person or society or for any re- 
ligious or charitable purpose, or as a receiver, 
or who would so receive such rent if the land, 
building or part thereof let to a tenant. 

The lands of the plaintiffs do not con- 
tain any bnilding. They are purely agri- 
cultural lauds used for the purpose of 
growing paddy and other crops. It is 
urged on their behalf that as they are nob 
the persons receiving rent, they cannot be 
owners within the meaning of the defini- 
tion. In support of this contention a de- 
cision of the Patna High Court in 1934 
Pat 357 (1), was cited. In that case the 
Commissioners of Arrah Municipality bad 
decided under the corresponding section 
of the Bihar and Orissa Municipal Act 
1922 ^h^t ftB re gards the agricultura l 
r Harlhar Ptosad v. Municipal Commissioners, 
Arrah, 1934 Pat 367=152 I 0 647=13 Pat 
693=15 P L T 424. 


lands the landlords who received rent 
for those lands would be considered the 
owners and not occupiers who occupied 
such lands. Against that decision of the 
Commissioners the landlord filed an appeal 
to the High Court and failed. It is to be 
noted that S. 129, Bengal Municipal Act 
leaves the decision of the matter to the' 
Commissioners themselves and not to the' 
Court. It may be stated that the defini. 
tion of "owner” is not exhaustive. It* 
began with "owner includes etc.” But! 
there may be "owner" other than what is’ 
stated in the definitiou, .An owner may 
be a person who actually occupies the 
land. It depends npon the circumstances; 
of each case. In the present case tbe| 
plaintiffs are the occupancy raiyats hoIdJ 
ing agricultural lands within the Munici- 
pality. They receive rent from nobody. 
They pay rent to the Eaja of Mohisadal 
and other landlords The term "owner” 
may be applied both to the bolder of the 
occupancy right in the land and to bis' 
landlord as will appear clear when such a' 
piece of land is acquired under the Land! 
Acquisition Act. Both the landlord and 
the occupancy holders have right of 
ownership to the land and the extent of 
their right is considered by a Land Acqui- 
sition Officer in case of acquisition. In the 
Municipal Act it is left to the discretion’ 
of the Commissioners to determine which 
of the two shall be taken to be the owner. 
In this case of Arrah Municipality the; 
Commissioner thought it right to take the 
landlords to be the owner. The Commis-j 
sioners of the Tamlnk Munioipalityj 
thought fit to decide that the owners of, 
the occupancy right shall be considered to' 
be the owners within the Municipality. It 
cannot be said that they have exceeded 
their right. The right is given to them 
absolutely under S. 129 (b), Bengal Muni- 
cipal Act (1932) which states: 

The Commissioners at a meeting shall detey 
mine what class of ownership shall be accepted 

as the test fordetermining whether lands within 

a Municipality are held under one title or 
agreement. 

As to the case of each one of the plain- 
tiffs, the learned Subordinate Judge was 
right in stating that when each of them is 
assessed by the Commissioners, it is- 
open to him to make objection to the said 
assessment and the Commissioner will’ 
then appoint an objection Committee- 
whose duty will be to adjudicate each- 
case upon its merits. As to the genera 
proposition, in my opinion, the Municipa •> 
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1932 in which be alleged that the famous 
goddess Sri Sri Iswari Kali Mata Thaku- 
rani, and the gods Sri Sri Iswar Sbyam 
Boy Tbakur and Sri Sri Iswar Nakuleswar 
Tbakur are the sole owners and proprie- 
tors of the premises proposed to be ao- 
quired. He stated in that petition that be 
and bis uncle (his father's step. brother) 
Gurupada Haidar are the joint sbebaits 
of the said gods and goddesses. Upon this 
he claimed for a joint compensation for 
the acquisition of this property alleging 
that the said premises being debuttar pro- 
perty the claimant and the said Gurupada 
Haidar are not competent to alienate the 
same. Upon this a claim petition was put 
in by Srimati Sukumari Debi on 13th June 

1933 in which she alleged that she was 
the Mourashidar of the premises in ques- 
tion and that her husband Gurupada 
Haidar was the superior landlord thereof. 
She claimed compensation for the acqui- 
sition of the said premises. Upon this 
the Land .Acquisition Collector seems to 
have made a joint award of the compensa- 
tion money, which has been awarded by 
the Collector, in favour of Gurupada Hai- 
dar, his wife Sukumari Debi, and the 
other claimants Nos. 1 (o) to 1 (g) who 
are the purchasers of the portion of the 
premises in question from both Gurupada 
Haidar and Sukumari Debi as well as in 
favour of the present appellant Anukul 
Chandra Haidar, the total compensation 
being Rs. 2,54,749-14-1. Gurupada and 
Sukumari were apparently not satislied 
with the award made by the Collector. 

A reference under S. 18, Land Acquisi- 
tion Act, was made on behalf of Sukumari 
Debi in which she alleged that she was 
the Mourashidar of the premises which 
were sought to be acquired, under Guru, 
pada Haidar; and she wanted an increased 
compensation. There were petitions for 
reference under S. 18 by some other 
claimants also. The learned President 
who dealt with these references came to 
the conclusion that the property that was 
sought to be acquired was the property 
of one Kenaram Haidar, Gurupada being 
his son by his third wife Hemangini Debi, 
and that the said property has been be 
queathed m absolute right to Gurupada 

granted a Mokarari 
Mourashi lease in favour of his wife The 
President held that there was mere W 
nominal charge for worship of the sLd 

Kinurlm*! bequeathed by 

Kmuram to his son Gurupada in absolute 
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Commissioners were within their right in 
deciding the matter according to their 
judgment under S. 129, Bengal Municipal 
Act. The appeal is dismissed. Parties will 
bear their own costs in this appeal. Leave 
to appeal under S. 15, Letters Patent is 
refused. The cross- objection is not pressed 
and is, therefore, dismissed with costs. 

B.dVr.K. Appeal dismissed. 

A. I. R. 1936 Calcutta 643 

D. N. Mitter and Patterson, JJ. 

Anukul Chandra Haidar — Claimant 
No. 1 (h) — Appellant. 

V. 

Gurupada Haidar — Claimant No. 1 (a) 
and others — Respondents. 

Appeal No. 186 of 1934, Decided on 
28th May 1936, from original decree of 
President, Calcutta Improvement Tribunal 
D/. 29th August 1934, 

WiiJ-^Construction-^CarJier clause making 
complete bequest in favour of son— Later 
clause restricting it^Laler clause should be 
read as not to be inconsistent with earlier 
clause. 

Where io an earlier clause of a mU there ie a 
bequest of all the properties in favour of the 
SOQ of the deceased, the later clause restricting 
the bequest should be so read as not to be in* 
oonsisteot with the earlier provisions of the 
will in favour of his sod. An endeavour should 
be made in construing the will ^ reconcile In- 
consistent clauses: S U I A 60jPC) and 5 Cal 
43S (PO), Rel. on. (p 644 C 3] 

Radhica Charan Chatterji and Charu 
Chandra Choudhury— (or Appellant. 

Basak, Subodh Oh. Basak, Surendra 
M. Mallik, Ram Chandra Mukerji and 
Bhupendra Nath Roy Chowdhury—tor 
Rdspondents. 

D N Mitter. J.-Tbia is an appeal by 
Anukul Chandra Haidar, one of the claim, 
ants in proceedings before the President. 
Laloutta Improvement Tribunal, arising 
^t of acquisition of certain premises in 
Mudiali Road for a project of the Improve 

® Scheme 

Wo. 66, fcouthern Avenue, 8. 1, in WarH 

No. 27, Calcutta Municipality. ThePresi 
dent has awarded the entire compensation 
money m accordance with his award 
which comes to about Rs. 3.54.000 odd 
to claimant No. i (a) Gnrnpada Haidar 
and his wife claimant No. 1 (b) Sukamarl 
iJebi. It appears that the present appel- 
lant Anukul Chandra Haidar put in a 
statement of claim under 8. 9. Land 
Acquisition Act. before the Land Aoquiai- 
tJon Collector, Calcutta, on 30th May 
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interest. On the Question of compensa- 
tion the President came to the conclusion 
that the compensation awarded by the 
Collector was inadequate and that he in- 
creased it to the sum which has already 
been mentioned, namely Rs 3,54,000 odd, 
to be divided between Gurupada and bis 
wife Sm. Sukumari Debi. He rejected 
the contention raised on behalf of Anukul 
that the property sought to be acquired 
was debuttar property and that the same 
was inalienable. He held that the pro- 
perty was secular property and belonged 
to Kinuram who bad full pocver of dispos- 
ing of the same by bis will. 

Against this award of the learned Presi- 
dent the present appeal has been brought 
by Anukul, aud on bis behalf two conten- 
tions have been put forward by the learn- 
ed Advocate for the appellant. It has 
been contended firstly that on a proper con- 
strucbioD of the Will of Kinuram Haidar, 
who died on 27tb April 1894, it should 
have been held by the learned President 
that the premises sought to be acquired 
belonged really to certain deities who are 
named in the Will; that there was a be- 
quest in favour of these idols; that there- 
fore the property was inaUenable and no 
portion of the compensation money should 
have been awarded either to Gurupada or 
to bis wife Sukumari Debi. The second 
contentioii was that in auy event under 
the provisions of S. 32, Land Acquisition 
Act (Act 1 of 1894), a certain sum of 
money should have been retained by the 
President and it should have been iovest- 
ed in approved securities seeing that in 
any event by the Will a charge was creat- 
ed on all the properties bequeathed by 
Kinuram Haidar for the purpose of the 
Sheba of the several deities mentioned in 
the Will. It becomes necessary therefore 
to examine the provisions of the Will 
which is printed at p. 102, part 2 of the 
paper book, and which has been marked 
as Ex. 2 in the case. The material portion 
of the will to which it is necessary to 
refer for the purpose of repelling the first 
contention of the appellant before us is as 

follows: . 

Excoptiog the properties described in the Snd 
paragraph, I hereby bequeath all these moveable 
and immoveable properties, ancestral and self- 
acquired, and the Government Promissory Notes, 
and the bonded warehouse shares and the 
money lying in deposit in the Savings Bank and 
all the other (properties) which I have, to my 
son Sriman Gurupada Haidar born of the womb 
of my third wife; after my death Gurupada 
Ualdar will become entitled to all my propet- 
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ties in absolute right, and shall enjoy the same 
down to his sons, grandsons and so on and heirs 
in succession; to that no objection on the part 
of anybody will be entertained (01. 3 ). l be- 
queath by this Will to my said son Sriman 
Gurupada Haidar, in absolute right, all the 
Palasof Sri Sri Iswari Kali Thakurani and Sri 
Sri Iswar Nakuleswar and other (deities), to 
which I am entitled (Cl. 4). Out of the income 
of the properties left by me, the expenses of the 
Seva of the Siva Thakurs established by me, 
viz. Sri Sri Iswar Kalyaoeswar, Sri Sri Iswar 
Sarbeswar, Sri Sri Iswar Kasiswar, Sri Sri Iswar 
Anandeswar and Sri Sri Iswar Jogeswar and of 
the Sri Sri Iswar Syam Roy Thakur; 8ti Sri Sri 
Iswari Kali Thakurani and Nakuleswar Thakur 
and other dieties established by my ancestors 
shall be borne. The executrix shall perform the 
Seva of the said Thakurs and Thakuranis; after 
her death my son Sriman Gurupada Haidar 
shall do the same down to his heirs in succes- 
sion; my properties remain liable for the Seva 
of all these deities (01. 5). 

There can be do doubt having regard to 
the provisions of Cl. 3 of the Will which 
have been just quoted that there has been 
an absolute bequest in favour of Gurupada 
Haidar of the properties mentioned 
therein. By the said clause all the pro- 
perties which Kinuram died possessed of 
passed to Gurupada except the properties 
described in para. 2 of the Will, viz. 6 
cottas of land within holding No. 66 in 
village Kalighat, Division 6, Sub-Division 1 
and the legacy of Bs 1,000 referred to in 
the same CL 2 of the will. The con- 
tention that the property is debuttar is 
based on Gl. 5 of the Will which has just 
been quoted in extenso. It is contended 
that the clause which gives absolute in- 
terest to Gurupada has practically been 
superseded by the subsequent clause, viz., 
Cl. 5, where all the properties of Kinuram 
are made liable for the Sheba of these 
deities and reference has been made to 
S. 88, Succession Act of 1925, in support 
of this contention. We have no hesitation 
in rejecting this view of the construction, 
of the Will which has been submitted to 
us, for it is absolutely clear from Cl. 3 
that there is a bequest of all the proper- 
ties in favour of Gurupada Haidar, and 
Cl. 5 should be so read as not to be in- 
consistent with the earlier provisions of 
the Will in favour of bis son. An endea- 
vour should be made in construing the 
Will to reconcile the inconsistent olaases. 
But one can see nothing in Cl. 5 to sustain 
the contention raised by the appellant 
that this clause gives any of the pro- 
perties to any deity. There are no words 
in Cl. 5 of the Will which can 
lend colour to this contention that there 
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is sift in favour of the idole, Cl. 5 is abso- 
lutely clear. All that is stated is that it 
is the desire of the testator that out of 
the properties left by him the expenses of 
certain deities established by the testator 
as also of other ancestral deities of Kinu- 
ram should be met and for that purpose 
properties left by Kinurara should remain 
liable for the Sheba of those deities 

In other words properties left by Kinu- 
ram should be charged with the worship 
of these deities. The construction which 
the appellant contends for is directly 
opposed to what has been repeatedly laid 
down by their Lordships of the Judicial 
Committee in construing a Will of this 
kind. We may refer in tliis connection 
to the very early case in 8 M I A 66 (l), 
where it was hold that even where a 
Hindu by will gave all his moveable and 
immoveable property to bis family idol, 
and after stating that be bad four sons, 
be directed that bis property should never 
be divided by them, their sons or grandsons 
in succession, but that they should enjoy 
the surplus proceeds only, and the will, 
after appointing one of the sons manager to 
the estate, to attend to the festivals and 
ceremonies of the idol and maintain the 
family, further directed, that whatever 
might be the surplus, after deducting the 
whole of the expenditure, the same should 
be added to the corpus, and in the event 
of a disagreement between the sons and 
family, the testator directed, that after 
the expenses attending the estate, the 
idol and maintenance of the members of 
the family, whatever net produce and 
surplus there might be. should be divided 
annually in certain proportions among the 
members of the family ; the bequest to 
the idol was not an absolute gift, but was 
to be construed as a gift to the testator's 
four sons and their offspring in the male 
line as a joint family, so long as the family 
remained joint, and that the four sons 
were entitled to the surplus of the pro 
perty, after providing for the performance 
of ceremonies and festivals of the idol 
and the provisions in the will for main’ 

^ favourable 

to the idol than in the present case. 

There is no question ot dedication to 
the idol in the present case. Besides 
this olanse creating a ch arge for the wor, 

1. Sonatun Bysaok ?. Breomutty JuffBut- 
aoondree Dosaee, (1869) 8 M I A 66=9 
Butber 37=1 Bar 721 (P C). ^ 


ship of the deities is preceded by the 
clause of giving the properties absolutely 
to the son of the testator. The coastruo- 
tion of the provisions in the will in 8 
MIA r>6 (1) which was decided in the 
year 1859, came up for consideration by 
their Lordships ot the Judicial Committee 
of the Privy Council in 5 Cal 438 (3), 
where it was held with reference to some- 
what similar provisions of the will that 
the property was a secular property 
charged with the worship of ancestral 
deity. The learned advocate for the ap- 
pellant very frankl^^' admitted that the 
case 8 M I A 66 {)) was directly opposed 
to his contention in the present case We 
have no doubt that the President rightly 
held that this property which included 
the acquired premises was secular pro- 
perty which it was open to Kinuram to 
dispose of by a will. 

Id this coDoe^ioQ it is important to re- 
member the circumstance that shortly 
after the death of Kinuram Haidar on 
attempt was made by Ham Chandra 
Haidar the father of the present appel- 
lant to set aside the will on the ground 
that Kinuram bad no disposing posver 
over the properties wbicli have been dis- 
posed of by the will and it appears that 
on 5th September 1894 a plaint was tiled 
on the original side of this Court by 
Bam Cbunder Haidar against Hemangini 
Debi executrix to tbe will ot Kenuram 
and mother of Gurupada Haidar as well 
as against Gurupada who was then an 
infant for a declaration that the will was 
void and incapable of being given effect 
to and tbat the whole of tbe property 
which Kinuram died possessed of w^ 
debuttar and tbat Kinuram had nopo'^^ 
of testamentary disposition over if 
tbat tbe same descended to the 
and the defendant Gurupada Haidar 
jointly in the course ot sucoess^^ accord- 
ing to the Hindu law. It ^PPears that 
on 4tb March 1696 the plo ^titT presuma- 
bly boding it difficult sustain his 
claim on the original of this Court 
did not appear either in person or by 
counsel, and this suit was dismissed : see 
Bxt. B. p. 121 of part 2^ of tbe paper 
book. 

It remains to consider the other con- 
tention as to whether the properties, tbe 
subject matter of the acquisition were 

2. A^hatosb Datt v. Doorga Ohurn Ohatterieo 
U8S0) 5 Cal 438=6 I A 182=4 Bar 58 (P C)! 
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not charged with the worship of the 
deities. The learned President while 
dealing with part of the case has said that 
there was a nominal charge for worship 
but notwithstanding that, Gurupada had 
full and unfettered right over it. There 
is no question that Gurupada bad the 
right of alienation over the properties 
which are now the subject matter of 
compulsory acquisition under the Land 
Acquisition Act. At the same time if 
there is a charge for worship it is desira- 
ble that the monies that might be spent 
for these deities should be secured out of 
the compensation money awarded to 
Gurupada Haidar. We have been taken 
through the evidence as to what was 
spent by Kinuram for these deities and 
we have been referred to Ext. HH the 
account book of Kinuram Haidar for 1299- 
1300 B. S. and it appears that a very 
small sum used to be spent for the wor- 
ship of "Shiva”. The expenses are shown 
in the accounts printed at p. 68 onwards 
of the part 2 of the paper book. It may 
be that having regard to the passage of 
time the expenses at this date cannot be 
met at the said email sum. Taking into 
consideration the present condition of the 
prices of things we think that a sum of 
Rs. 10 per mensem would be sufficient to 
meet the expenses of tbe Sheba of the 
deities. 

In other words the expenses would be 
Rs. 120 per annum and capitalizing that 
by twenty years we think that a sum of 
Rs. 2,400 or say Rs. 2,500 should be 
sufficient to meet these expenses. In 
that view we direct that out of the com- 
pensation money which has been awarded 
to Gurupada Haidar a sum of Rs. 2,500 
be detained by the President of tbe Im- 
provement Tribunal and Gurupada Haidar 
might be asked to deposit in approved 
Government securities of the real value of 
Rs. 2.500 with tbe President to secure 
the charge of worship and tbe interest is 
to be paid to Gurupada who has been 
entrusted with the worship of the deities 
under Cl. 5 of the will of Kinuram and 
that interest of the securities which will 
be deposited by Gurupada Haidar will bo 
paid to him for the Sheba of the deities. 
Subject to this slight modification in the 
judgment of the President of tbe Tribunal 
the appeal stands dismissed. The appel- 
lant will pay to Dr. Basak’s client a sum 
of Rs. 500 as costs of this appeal. The 
sum of Rs. 500 includes the coats of the 
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preparation of paper book as well as the 
hearing fee. It is stated that by an order 
of this Court Sukumari Debi took the 
sum which was awarded to her on fur- 
nishing as security of Rs. 50,000 in im- 
moveable property. Now that the appeal 
is disposed of in her favour she is permit- 
ted to be discharged from that security. 

Patterson, J.— I agree. 

B.D./r.k. Appeal dismissed. 

A. I. B. 1936 Calcutta 646 
R. C. Mitter, J, 

David Elias Duek Cohen — Plaintiff — 
Appellant. 

V. 

Baidyanath Mukerji and another — De- 
fendants — Respondents. 

Appeal No. 823 of 1935, Decided on 
26th June 1936, from appellate decree of 
Dist. Judge, 21-Perganas, D/- 30th April 
1935. 

Mortgage — English mortgage'-* Mortgagee 
given pos«ei«ion— Mortgagor undertaking to 
repey loan by certain date — Condition of re* 
conveyance preient^Simply beceute mort- 
gagor underlakef to pay taxes cannot chenge 
nature of English mortgage— S. 58, Cl. (a]| 
T. P. Act, must be looked into. 

Where the mortgagor binds himself to repay 
tbe money lent on a certain day and he con* 
veys tbe property absolutely to the mortgagee 
and there is tbe provision for reconveyance by 
the mortgagee to the mortgagor on repayment 
of the loan, and on substitution of security the 
original security is to be released by themort* 
gaged but only through a recouveyance, and on 
sale of portions of the mortgaged premises, tbe 
same is to be realised by the mortgagee on ful- 
filment of certain conditions but also through 
such a recoDveyanco, simply because mortgagor 
undertakes to pay the taxes, etc., on tbe mort- 
gaged property will not change the character 
of the mortgage from an English mortgage. In 
India a mortgage is the transfer of an interest 
in specific immoveable property ; in substance 
it is not the transfer of tbe whole interest of 
tbe mortgagor to the mortgagee. In determin- 
ing such questions 01. (a) of S. 68, T. 
cannot be ignored: 1932 Cal 776 and 40 C Tr 

846, Bel. on ; 1935 Cal 669, Explained. 

[P 648 U « J 

Carden Noad, Jatindra Mohan Ghoti>- 
dhury and Babindra Nath Choudkury 

for Appellant. , 

Bijan Kumar Mukerji, Promod 

K. Boy, Bhupendra Nath Das Gupta (Jr.), 
Someswar P. Mukerji, A. G. Sen and 
Amod C. 5e»— for Respondents. 

Judgment. — In this appeal, which has 
been preferred by the mortgagor, the 
legality of the appointment of a receiver 
by the mortgagee is in question. J-ne 



ty36 Cohen v. Baidtan. 

Court of first iastanoo declared the said 
appointment illegal, and restrained the 
person so appointed from taking possession 
of the mortgaged premises and from realis- 
ing rent from the tenants in possession. 
The learned District Judge has however 
teld otherwise and has dismissed the ap- 
pellant's suit. Premises No. 57 (formerly 
No. 28) Ballyganj Circular Boad, which 
comprised an area of 10 bighas 10 cottas 
13 chittaks with buildings originally be- 
longed to Miss Mary Jones. She had 
mortgaged the same to the Administrator- 
General of Bengal, who is the executor to 
the estate of Sagore Dutt, deceased. She 
sold the said premises, subject to the said 
mortgage to the appellant. The appellant 
executed on 27th July 1928 a mortgage 
in favour of her of the said premises for a 
sum of Bupees one lac. One of the clauses 
cf the mortgage bond, the terms and con- 
ditions of which will have to be examined 
hereafter in detail, is that the mortgagor 
■will have the right to dispose of any por- 
tion of the mortgaged premises and the 
mortgagee will have to realise and re- 
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pointment of Mr. Mukerji by the mort- 
gagee as receiver is invalid, (ii) Even if the 
mortgage is an English mortgage, the 
Court only can appoint a receiver, S. 69-.-V 
added to the Transfer of Property Act, by 
Act 20 of 1929, having abrogated S. 12, 
Trustees and Mortgagees Powers -Act. (iii) 
The appointment of a receiver could not 
be made at the time at which it was not 
made according to the terms of the 
mortgage instrument as the mortgage 
money had not at that time become due 
and payable, (iv) At any rate the manda. 
tory provisions of S. 12, Trustees and 
Mortgagees Powers Act, have not been 
complied with, as Mr. Mukerji. was 
nominated receiver by Mr. Devetia, be- 
fore the expiry of ten days from the time 
when the letter written by the latter ask- 
ing the appellant to nominate a receiver 
reached him. And (v) Mr. Deveria had no 
power under the terms of his power of 
attorney to appoint the receiver. 

Besides meeting the points raised by 
the appellant's Counsel Dr. Mukerji, ap- 
pearing on behalf of respondent 1, has 


convey the said portion to the mortgagor 
or his nominee, provided that the price 
received for the same, less brokerage, was 
paid to the mortgagee. 

In pursuance of this right reserved to 
the mortgagor, the appellant has sold 
about 7 bighas 2 cottas odd land out of 
the mortgaged premises, and the remain- 
ing area of about 3 bighas 8 cottas odd 
land together with the building standing 
thereon is still subject to the mortgage. 
Interest being admittedly in arrears for 
over six months Mr. Deveria, acting on 
behalf of Miss Jones, and acting under a 
.power of attorney executed by her on 
12th February 1926, appointed, under the 
provisions of S. 12, Trustees and Mort- 
gagees Powers Aot, respondent 1, Mr. 
Baidyanath Mukerji, a pleader of Alipur, 
receiver on 16th June 1933. This gentle, 
man having attempted to realise rent from 
the tenants occupying the mortgaged pre- 
mises, the mortgagor, namely the appel- 
lant, brought the suit out of which this 
appeal arises, for a deolatabiou that the 
aaid appointment was illegal, and from 
restraining Mr. Mukerji. from taking pos 
aession of the mortgaged premises or from 
realising rent or from disturbing the ap. 
pellant s possession. The appellant’s Conn- 
^1 has presented his case before me on 
the following grounds : (i) As the mort- 
gage IB not an English mortgage, the ap. 


raised a further point. He says that 
even if the mortgage be not an English 
mortgage, it is undoubtedly an anoma- 
lous mortgage, and according to the 
provisions of S. 98, T. P. Act, the rights 
and liabilities of the mortgagor and mort- 
gagee must be determined in accordance 
with their contract. He further contends 
that by the contract the mortgagee has 
been given the power to appoint a receiver 
in accordance with the provisions of the 
Trustees and Mortgagees Powers Aot. In 
the view I am taking of the first point 
raised by Mr. Carden Noad it is necessary 
to deal with this further point raised by 
Dr. Mukerji, although I must admit that 
there is great force in his argument. In 
order to decide the first point it is naoes- 
sary toreoite the main terms of the mort- 
gage instrument. 

The mortgagor admits receipt of one 
lac of rupees and promises to repay it 
with interest on 27th July 1938. He ex- 
pressly conveys No. 57, Ballygunj Circular 
Boad. absolutely to the use of the mort. 
gagee bub subject to’ the provision that on 
repayment of the mortgage money with 
interest it is to be reoonveyed to him by 
the mortgagee. The mortgagor underbakes 
to pay rates and taxes and other irnposu 
tions^ now or hereafter to become paya- 
ble in respect of the mortgaged premises. 
Part payments of the principal are to be 
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made on fifteen days’ notice. The mort- 
gagor reserves the right to substitute with 
the consent of the mortgagee other pro. 
perties as security for the mortgagee’s 
dues and the mortgagee cannot withhold 
this consent if the properties proposed to 
be given as substitutes are of a certain 
value defined in the third clause of the 
instrument. On such substituted security 
being given the premises then included in 
the mortgage are to be reconveyed to the 
mortgagor by the mortgagee. The mort- 
gagor reserves the right to sell any por- 
tion of the mortgaged property, and the 
mortgagee is bound to-releaae and recon- 
vey the said portion so sold at the cost of 
the mortgagor to him or his nominee, 
provided that the price obtained, less the 
brokerage commission, was paid to the 
mortgagee. In default of payment of the 
mortgage money or interest on 27th July 
1938 or in default of payment of any money 
which the mortgagor undertook to pay, 
the mortgagee will have the right to enter 
into possession and realise rents and pro- 
fits. The instrument then provides that 
it is to be considered as an English mort- 
gage as defined by the Transfer of Pro- 


support of his contention he relies upon 
the cases in 62 C L J 28 (l) and 25 Mad 
220 (2). I cannot accept the contention 
that the mortgage here is not an English 
mortgage. The mortgagor binds himself 
to repay the money lent on a certain day ; 
he conveys theproperty absolutely to the 
mortgagee and there is the provision for 
re-conveyance by the mortgagee to the 
mortgagor on repayment of the loan. On 
substitution of security the original seou- 
rity is to be released by the mortgagee 
but only through a re. conveyance, and on 
sale of portions of the mortgaged premisesl 
the same is to be realised by the mort.| 
gagee on fulfilment of certain conditions' 
but also though such a re-conveyance. 
The only other thing pointed out by 
Mr. Noad is that by his undertaking to 
pay rates and taxes the mortgagor re- 
tained to himself some of the obligations' 
of an owner. He says that indicatesj 
that absolute ownership was not really' 
intended to be conveyed to tbemortgagee.| 
I do not quite follow this argument. Thel 
deed conveys absolutely the mortgaged' 
premises to the mortgagee in expressj 
terms, subject to the proviso for redemp- 


perty Act and 


tion. I do see that when by contract the 


the power of sale and provisions ancillary or 
auxiliary thereto conferred upon the mortgagee 
by the said Act or by Ss. 6 to 19 inclusive of Act 
26 of 1666 (I. C.) or any statutory modification 
thereof shall apply and be deemed to be in* 
corporated iu these presents but without the 
restriction of the last mentioned Act (Act 28 of 
1866 1. 0.) contained as to giving notice, provided 
also and it is hereby agreed and declared that 
the power of sale hereinbefore provided shall 
not be exercised unless and until default shall 
bo made in the payment of the said principal 
Bum of Rupees one lac or any part thereof or 
any other moneys that may become for the time 
being due and payable together with interest, 
if any, thereon on 2Tth July 1933 or at any 
other time when the same may become due and/ 
or payable. 

It is conteuded by the couusel for the 
appellant that the clause by which the 
mortgagor undertook to pay taxes and 
rates, the clause for substitution of se- 
curity and the clause for sale of portions 
of the mortgaged premises by the mort- 
gagor make the mortgage which would 
otherwise have been an English mortgage 
not an English mortgage but an anomalous 
mortgage. His contention proceeds upon 
the basis that by an English mortgage the 
mortgagee is made the full owner till re- 
demption. and on redemption only the 
title is re. vested in the mortgagor by the 
act of reconveyance by the mortgagee. In 


mortgagor undertakes to discharge some 
of the liabilities which ordinarily are to 
be discharged by an owner, how can he be 
said to have retained some of the rights 
of the owner. To follow the contention 


to its logical effect, when the mortgagor 
retains possession under a contract em- 
bodied in the mortgage, the mortgage 
cannot be considered to be an English 
mortgage even if all the three elements of 
an English mortgage, as defined in S. 58. 
T. P. Act, be present, for in that case it 


nay be urged with greater force that the 
Dortgagor by contract retains the valuable 
)art of ownership. In India a mortgage is, 
ihe transfer of an interest in specific im-j 
noveable property; in substance it is not] 
be transfer of the whole interest of tb^ 
nortgagor to the mortgagee. In deter-] 
nining such questions, in my view 01. (a)j 
)f S. 58, T. P. Act, cannot be ignored. 
Che view I am taking is supported by two 
lecisions of the Division Bench, namely 
D 36 OWN 709 (3) and 40 0 W N 

1 Satya Cbarau Srimaniv. Ramkiokar Banerji, 

1936 Oal 659=159 I C 1001=62 0 L J 20. 

2 Narayana Ayyar v. Venkata Eamana Ayyar^ 

(1902) 25 Mad 220 (P B). . 

3. Pala Krista Pal v. ’nWN 

Oal 776=140 I 0 788=690al 1314=86 OWiN 

709=56 0 L J 187. 
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846 ( 4 ) at p. 854. In 62 C L J 28 (l) 
the learned Judfies were also inclined 
to rollow: 36 C W N 709 (3); and 
although one of the learned Judges 
(Cuba, J.) relied upon the fact that the 
niortgagor undertook to pay rents royal- 
ties for coining to the conclusion that one 
of the mortgages was not an English 
mortgage, but the other learned Judge 
(Lodge, J.) did not think it necessary for 
the case before them to decide whether 
the said mortgage was an English mort- 
gage or not. That observation of Guba.J. 
at the bottom of p. 33 of the report relied 
upon by the Counsel for the appellant 
cannot therefore be considered to be the 
decision of a Division Bench and so bind- 
ing on me. 

I accordingly, hold that the mortgage 
which the appellant executed in favour 
|of Miss Mary Jones is an English mort- 
gage. By the terms of S. 69, T. P. Act, 
before amendment, and by the contract 
between the parties also, S. 12, Trustees 
and Mortgagees Powers Act, has been in- 
corporated in this mortgage. In my 
judgment S. 69.A, introduced into the 
Transfer of Property Act by Act 20 of 
1929 (I.O.), has not repealed or modified 
that section, namely S. 12 of Act 28 of 
1866; but the only effect of the amend- 
ment in my judgment is that S. 12 of Act 
26 of 1866 is not to be deemed to be in- 
corporated in an English mortgage, pro- 
priore vigore executed after the amending 
Act came into force. In this case the 
mortgage was executed before tbe amend- 
ing Act and tbe terms and incidents 
thereof, including the term and condi- 
tions introduced into the deed by virtue 
of S, 69, T. P. Act, as in force at the date 
of the mortgage, including the term about 
the appointment of receiver by the mort- 
gagee without recourse to Court have not 
been modified or affected by reason of the 
amendment by Act 20 of 1929 by which 
the last paragraph of the original S. 69 
has been taken out of tbe statute. In- 
terest for more than six months was ad- 
mittedly due at the time of the appoint- 
ment of respondent 1 as receiver. As I 
construe the mortgage instrument the 
power of sale could not be exercised 
before 27th July 1938 or till the mort- 
gagor made default in payment of taxes 
and rates, etc., but the power of appoint- 


4. Satya Priya Ghoshal v. Borid Baran .Mn. 
ksrjj. (1936) 40 0 W N 84$. ^ 


ment of receiver could be exercised before 
tbe said date or before the said events, if 
interest for six months was due. I accord- 
ingly overrule the first three points 
urged on behalf of the appellant. 

Regarding the fourth point, the facts 
are these: Mr. Deveria wrote a letter to 
tbe appellant on 2nd June 1933 requiring 
him to nominate a person as receiver. 
The appellant received the letter on 6th 
June 1933 and did not nominate a person 
as receiver. Mr Deveria appointed res- 
pondent 1 as receiver on l6bh June 1933. 
The learned District Judge has held that 
the period of 10 days mentioned in S. 12 
of Act 28 of 1866 is to be counted from 
the date of tbe letter and not from tbe 
date of tbe receipt of the same by the 
appellant. Here be is wrong. Time is to 
be counted from the date of delivery of 
the letter to tbe appellant. The statute 
plainly gives the mortgagor a period of 
10 days to make bis choice. But I do 
not think that the appointment made on 
16tb June 1933 is invalid, because in 
my judgment tbe mortgagor, by bis con- 
tract as embodied in tbe mortgage is not 
entitled to 10 days' time as provided for 
in S. 12. The words there are to this 
effect: bat without restriction in tbe last 
mentioned Act (Act 28 of 1866) contained 
as to giving notice.” This in my judgment 
issuffioiently comprehensive. I accordingly 
overrule the fourth point also urged on 
behalf of tbe appellant. 

Regarding tbe last point I bold that 
under Cl. (2) of the power of attorney 
which Mr. Deveria held for Miss Jones 
he could exercise tbe power be has exer- 
cised in this case. The attorney is given 
tbe power ‘ to execute or enforce powers 
of sale or other rights, power of receiving 
incident to such mortgages, charges or 
securities,” This point however was not 
raised in either of tbe Courts below and 
if raised in the Court of first instance 
could have been met by the plea of ratifi- 
cation by the principal, or tbe assump- 
tion that Mr. Deveria had not the power 
of appointing a receiver of the mortgaged 
premises. It would accordingly be wrong 
to allow the appellant to urge this point 
for the first time here. I accordingly 
overrule all the points urged on behalf 
of the appellant and dismiss this appeal 
with costs. It must be however made 
clear that respondent 1 is the receiver in 
aspect of that portion of premises No. 57 
Ballygunj Road which is still under 
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mortgage. Leave to appeal under S. 15 
of the Letters Patent is refused* 

B.D./r.e* Appeal dismissed. 


^ A. I, R. 1935 Calcutta 650 
E. C. Mittbr, J. 

Monindra Lal Chatter jee^Deleni^ui 
— Appellant. 

V, 

Hari Pada Ghose and others — Plaintiffs 
— Eespondents. 

Appeal No. 1625 of 1935, Decided on 
3rd July 1936, from appellate decree of 
Diet. Judge, Birbhum, D/. lOtb Septem. 
ber 1935. 

(a) Civil P. C. (1908), O. 1, R. 1— R. 1 ap- 
plies to joinder of causes of action also. 

Buie 1 applies not only to the joinder o( 
plaintiffs, but also to the joinder of causes o( 
action in one suit. So under that rule several 
causes of action can be joined in one suit if 
some common question of law or fact would 
arise. [P 651 G 2] 

Where the defendant was the agent of two 
sets of principals appointed at diUerent times 
and by different acts, and the priooipals sued 
him for rendition of accounts and having regard 
to the scope of agency some common questions 
of fact and law were bound to arise: 

Beld: that the principals could join their 
causes of action to one suit, and hence there 
was no misjoinder of parties: 1918 Cal 858, 
Bel on. [P 651 C 1, 2] 

^ (b) Contract Act (1872), S. 201'-^Agency 
-^Termination-^Joint and several principals 
—On death one agency terminates only as 
regards representative of deceased principal 
but continues as regards surviving principal 
—Surviving principal may sue for rendition 
of accounts within three years of termination 
of agency as against biro. 

Where there are two or more principals and 
they are joint and several, and if one of them 
dies, the agency terminates only as regards the 
representatives of tbe deceased principal, hot it 
continues as regards the surviving principal. 
So tbe period of limitation for the suit against 
agent for rendition of accounts does not begin to 
run as against tbe surviving principal from the 
death of the deceased principal: Phillips v. 
Bull Alhambra Palace Co., (1901) 1 £ B 59; 
1917 Cal 486; 1918 Mad 279 and 1916 Cal 680, 
Bel on; Case law discussed. 

[P 652 C 2; P 653 0 1] 

Be joy Kumar Bhattacherjee and Ama- 
rendra Mohan Bagchi — for Appellant. 

Gopendra Nath Das — for Respondents. 

Upendra KtiTnar Boy — for Deputy 
Registrar. 

Judgment. — This appeal is on behalf 
of the defendant. It is directed against 
tbe judgment and decree of the learned 
District Judge, Birbhum, which have 
affirmed the judgment and decree of the 
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Munsif of Sari. Tbe defendant has been 
held liable to render account from 1313 
to 1337 B. S., and a Commissioner has 
been appointed to take accounts. Hari 
Pada Ghose, plaintiff 1, Guru Pada Ghose, 
the father of tbe minor plaintiff 2, and 
plaintiff 3, Gokul Mobini Dassi, wife of 
Rakbal Das Sarcar, now dead, were tbe 
owners of some zemindary and other pro- 
perties. Hari Pada and Guru Pada were 
both minors before 1313; tbe latter who 
was tbe eldest o( the two attained majo- 
rity in 1313. At the time when both of 
thorn were minors, Rakbal Das Sarcar 
was appointed their guardian by the Dis- 
trict Judge. As such guardian he ap- 
pointed the defeudant. appellant an agent 
of the minor's estate. His wife also ap- 
pointed the same gentleman as her agent. 
The duties of the defendant were to col- 
lect the rents and profits of all their 
properties, to put in Government revenues 
and rent due to tbe superior land- 
lords and to pay tbe net proffts to bis- 
principals. 

The plaint states that he submitted 
regular accounts to Rakbal Das Sarcar 
acting as guardian of the said minors and 
to him, as tbe husband of plaintiff 3. till 
1313, when Guru Pada attained majority; 
but since then be has not submitted 
complete accounts for a single year. 
Tbe plaint further states that after 
Hari Pada and Guru Pada attained 
majority he continued as their agents, 
and after Guru Pada's death in Magb 
1335 {February 1929) he continued as the 
agent of Hari Pada and Guru Pada s 
minor son till 1337 or the beginnin? of 
1338 on the same terms. There is no 
further question that he continued as the 
agent of plaintiff 3 since his appointment 
till tbe beginniDg of 1338. The plaintiffs 
have accordingly sued him for accounts 
for the period 1313 to 1337, as he refused 
to render accounts in spite of repeated 
demAtids made siDoe tbe commencemsnt 
of the year 1338. The plaint was filed on 
17th April 1934. The main detenoes now 
maintained are that the suit is not main- 
tainable and that it is bad for misjoinder 
of parties and causes of action, and that Jt 
is barred by limitation; at least the daim 
for accounts up to the death of GnrQ 
Pada. the father of plaintiff 2, is so barred. 
Both the Courts below have overruled 
these defences and have granted the 
plaintiffs a decree for accounts from laio 

to 1337. 
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The points urged by Mr. Bbattacbarjya 
are the followiDg: (i) That the suit is bad 
for misjoinder of parties and causes of 
action; (ii) that the claim for accounts up 
to the death of Bakbal Das Sarcar is not 
maintainable on the plaint as bled; 
(iii) that the defendant's agency under 
Guru Pada and Huri Pada terminated on 
tbe death of Guru Pada, and the claim 
for tbe period up to Guru Pada's death is 
barred by limitation; and (iv) that tbe 
claim after tbe death of Guru Pada is 
also barred by limitation as tbe suit bas 
been instituted beyond three years of tbe 
termination of tbe defendant's agency 
under plaintiffs 1 and 2. Regarding this 
last mentioned point tbe learned Subordi- 
Date Judge found that tbe defendants' 
services were dispensed with nob in Pous 
1337 as alleged by him, but in the begin- 
ning of the year 1338. He did not pre- 
cisely find on what date of Baisakb 1338 
tbe defendant ceased to be the plaintiff's 
agent, but assuming that his services 
ceased on Ist Baisakh 1338, which corres- 
ponds to ISth April 1931, tbe suit would be 
in time if filed on 15th April 1934. It was 
filed on 17fch April 1934, and Mr. Bbatta- 
cbarjya contended that it was filed too 
late by two days, but as soon as it was 
pointed out that 15th and 16th April 
1934, were civil Court holidays, he did 
not pursue the point further and con- 
ceded that there was nothing in it, Tbe 
fourth point therefore need not be con- 
sidered further. 

Regarding the first point there cannot 
be any doubt that two suits have been 
combined into one. The defendant was 
employed as an agent by Gokul Mobini by 
^ separate power of attorney. This agency 
has continued from before 1313 till the 
heginning of 1338 without any break. The 
agency of defendant 1 under Guru Pada 
and Hari Pada was a separate agency. 
•Ihe properties which defendant 1 was to 
manage were no doubt the same, viz the 
joint properties of Gokul Mohini and 
Mru Pada and Hari Pada. bat the defen- 
want was the agent of two sets of princi. 
pals appointed at different times and bv 
different acta. But having regard to the 
scope of tbe agency and the defence taken 
some questions of fact and law were 

ItS- n \ arisen. 

1^6 Court of first instance overruled this 

point on this ground and the point was 

not further mooted by the defendant be 

|iore the lower appellate Court where the 


defendant was the appellant. On the 
principle formulated in 45 Cal 111 (l) I 
overrule this point. 

The second point urt^ed by Mr Bhatta- 
charjya, is based on the following facts : 
He says that the plaintiffs admit in their 
plaint that they have received from the 
defendant complete account papers up to 
a certain time. In their plaint they do 
not say that the defendant was asked to 
esplain those papers and had refused. 
Under these circumstances Mr. Bhatta- 
charjya says that the plaint is had ns it 
does not succiuctly state the contents of 
those account papers so received from 
tbe defendant and does not indicate what 
items appearing in them are under chal- 
lenge by the plaintiffs. This contention 
of Mr. Bhattacharjya is supported by the 
observations made iu 52 Cal 766 (2) at 
pp.7dl-782aQdis a souud one, but it does 
not affect the decree made. The decree 
for rendition of accounts is from 1313 to 
1337. The admission in the plaint is that 
complete papers had been submitted up 
to the time when Guru Pada and Hari 
Pada were both minors, and no such 
papers have been submitted by thedefeu- 
dant after Guru Pada had attained majo- 
rity. which was in the year 1313. The 
principle formulated in 52 Cal 766 (2) 
does not accordingly help the defendant 
in respect of tbe claim after 1313. 

The third point urged by Mr. Bbatta. 
cbarjya raises a very important question. 
He says that the defendant was np. 
pointed an agent of Guru Pada and Hari 
Pada by their guardian Rakbal Das Sar- 
oar. He continued to be the agent of tbe 
said persons till February 1929 (Magh 
1335) when Guru Pada died. On that 
event he says that the agency terminated 
and a suit for accounts for this period has 
to be brought within three years from 
February 1929. under the second part of 
Art. 89, Lim. Act. He further says that 
tbe continuance of the employment of 
defendant by Hari Pada and Guru Pada’s 
SOD under the same terms and conditions 
after February 1929 is really in the eye 
of the law a new agency, and in the suit 
as filed by the plaintiffs can only gat a 
decree for accounts from Magh 1335 

1. Eamecdra Nath Roy v. Btojondra Nath 

=210 W N ^ ^ 

2. Bharat Ohaodra Chakravarty v, Kirau 

62 CaU66 ^ ^ 944= 
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(February 1929) till Chaitra 1337. This 
argument cannot apply to Gokul Mohini's 
claim because the defendant ^vas her 
agent under a separate power of attorney 
and there has not been a termination of 
that agency till the beginning of 1338. 
The claim of Hari Pada and plaintiff 2, 
Guru Pada’s son, has to be examined 
carefully. 

Where one man employs an agent, 
there cannot be any difficulty. S. 201. 
Contract Act, which does not make an 
exception in favour of a special contract, 
says that the agency is terminated by 
the death of either the principal or the 
agent. If the same person continues 
to be empolyed on the same terms as 
before under the legal representative of 
the deceased principal, in the eye of 
the law a new agency is constituted, 
and for the purpose of limitation a suit 
for accounts for the old agency must be 
brought within three years of the termi- 
nation of the said agency e. g. from the 
principal's death, assuming that there 
bad been no previous demand and refusal 
to account: 43 Cal 248 (3) at pp. 254.265; 
40 G W N 245 (4). This, I gather, is 
also the principle formulated by the Judi- 
cial Committee of the Privy Council in 
44 Cal 1 (5) where Lord Parmoor said 
that the legal representatives of Nanda 
Kumar Barua had a right to demand ac- 
counts from the agent appointed by Nanda 
Kumar for a period of three years from 
the death of Nanda Kumar under the 
last part of Art. 89, Limitation Act. 

Cases, however, where two or more 
persoos appoint an agent by the same 
act or instrument, and where only one of 
such principals dies, present difficulties. 
These oases cannot be answered simply 
by the terms of S. 201, Contract Act. The 
principle that the death of the principal 
terminates the agency as embodied in 
S. 201, Contract Act, is a principle taken 
from the English law. In England, how. 
ever, cases where the appointment of an 
agent had been made by a firm have 
presented difficulties when one member 
of the firm subsequently died. It has 

3. Madhusudan Sen v. Rakhal Chaodra, 1916 

Cal 680=30 I C 697=43 Cal 248=19 OWN 

lO'-O- _ 

4. Bir Bikram v. Jadab Chandra, 1935 Cal 817 

=100 I 0 388=62 0 L J 464=40 OWN 

245 

5. Nobla Chandra Barua v. Chandra Madhab 

Barua, 1916 P C 148=36 I C 1=44 Cal 1= 

21 C W N 97 (P 0). 
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been held that death of one of the part, 
ners does not ipso facto terminate the 
agency, but the scope of the agency and 
the business for which the agent was em- 
ployed are material factors : 6 H & N 
575 (6) and (1901) 1 K B 59 (7). In 21 
OWN 620 (8), a case which has been fol- 
lowed by the Madras High Court in 35 
M L J 294 (9), Mookberjee, J. examined 
the position in detail and laid down the 
law in these terms : 

We caoDot coDsequently hold aa an inflexible 
rule of lav? that whenever two principals ap* 
point an agent to take charge of some matter 
in which they are jointly interested, the death 
of one terminates the authority of the agent 
not merely as regards the deceased, but also as 
regards the remaining principal. We have in 
each case to determine the true intention of 
the parties to the contract, from the terms 
thereof and from the surrounding circum- 
stances. 


In that case, as also in 35 M L J 294 
(9), members of a joint Mitakshara family 
bad appointed one of them as agent for a 
certain purpose. It was held that the 
death of one of the members who had 
appointed their coparcener as agent, did 
not affect the agency at all, the agency 
continued not only under the surviving 
coparceners who bad concurred in the 
appointment, but also under all the oo* 
parceners including sons and descendants 
of the deceased coparcener. This view 
that the agency continued* so to say, 
onder the joint family as before, may be 
due to the special facts of those cases and 
to the peculiar position of a joint Mitak- 
shara family. That fact may account for 
the continuance of the agency not only 
under the survivors, but also under the 
descendants of the deceased principal, 
but I do nob see why in other cases the 
agency should not continue under the 
surviving principals only in the absence 
of any evidence that all the principals 
were, as Mookerjee, J. points out, in 21 
C W N 620 (8), and to use bis convenient 
expression, *' joint principals and^ not 
“ joint and several principals” and the 
power given to the agent is not joint and 
several.” It may terminate so far as the 
representative of the deceased principa 


3. Taskarv. Sheppard, (1858) 6 H <fc N 675— 
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is oonceraed and to that extent only. 
This accords with the view taken in IS 
Cal 218 (3), a case which I have already 
noticed. The power of attorney which 
Bakhal Das Sarcar as guardian of his 
wards executed in favour of the defendant 
has not been produced. The defendant s 
statement that he never saw it and never 
knew of its terms does not seem to me tc 
bo either convincing or truthful. If he 
wants to maintain the position that 
the death of Guru Pada termi- 
nated his agency under Ilari Pada also, 
it was incumbent on him to prove from 
the terms of the power of attorney, either 
by producing the power of attorney or 
from secondary evidence, that Guru Pada 
and Hari Pada were " joint principals " 
and not “ joint and several principals " 
lin the words of Mookerjee. J. S. 109, 
Evidence Act, in my judgment, places the 
the burden of proof on him. 

I accordingly hold that on the death 
of Guru Pada the defendant continued to 
be the agent under Hari Pada. The same 
agency continued and Hari Pada can by 
invoking Art. 89, Limitation Act, get 
accounts from him from 1313 to 1337. 

On Guru Pada's death, however, the 
old agency under him terminated and a 
new agency under Guru Pada's son, 
namely, under plaintiff 2, sprang up. 
Plaintiff 2 was bound to sue for accounts 
of his father's time within three years of 
his father s death which occurred in 
February 1929. If he had not been a 
minor at his father’s death and at the 
date of this suit bis claim from 1313 to 
Magh 1335 (February 1929) would have 
been barred by time, but his minori. 
ty has saved his claim for this period. 
S. 6, Limitation Act, covers the case and 
there is no need for him to invoke S. 7 at 
a 1. I accordingly overrule this point 
also. The result is that this appeal is 
dismissed with costs. 

D.s./r.k. Appeal dismissed. 

A. 1. R. 1936 Calcutta 653 
M. 0. Ghose, j. 

J aques and others — Defendants— Ad 
pellants. ^ 

V. 

Narendra Lai Das — Plaintiff — Rea 
pondent. 

Appeal No. 1922 of 1934. Decided on 

22nd June 1936. from appellate decree 

of Addl. Sub-Judge, Sylhet, D/. 4th 
August 1934. . / 46n 


Limitalion Act (1908), Art- 2 — Kolice 
officers exceeding their lawful authority and' 
causing hurt when acting bona fide in exer* 
cise of what they understood to be their duty 
under Criminal Procedure Code — Suit for 
compensation is goNrerned by Art. 2. 

WboD a public o^cer acts bona bdo in tho 
exercise of his U«ful authority but needlessly 
exceeds bis authority then a suit would Ho and 
the limitatioa prescribed by Art 2 would 
apply. [P 055 0 2] 

Where poHoo otVicers exceeded tboir lawful 
authority aod A'ausod hurt when acting bona 
fide in exercise of what they uaderstood to be 
their duty under Criminal Proroduro Code: 

Held : that Art. 2 governed the case and the 
suit for contpeusation brought more than 90 
days after injury was barred. 

[P055C 2 ; P G56 C 1] 

S. -U. Bose, S. Jl. Akram and Dijun 
Kumar Mukherji — (or Appellants. 

Paresh Lai Shame and Priya Xath 
Dulla — for Redpondent. 

Judgment. — This is an appeal by the 
defendants in a suit for damages. Tbe 
plaintiff is a man of Habigunj* Defend- 
ant 1 was the Assistant Superintendent of 
Police of Sylbet. Defendant 2 was tbe 
Deputy Saperinbendeat of Police at Habi- 
gunj. Defendant 3 was tbe Sub. Inspec- 
tor in charge of Habigunj Police Station. 

The plaintiff's case is that from April 
1930 peaceful and well-regulated prooes. 
sions and meetings were held in Habi- 
gunj Sub-Division according to tho pro- 
gramme of the Indian National Congress; 
that on 18tb June 1930 tbe Sub-Divi- 
sional Magistrate of Habigunj wichoub 
any justilicatioQ issued an order under 
S. 14i, Criminal P. C., prohibiting such 
meetings and processions and that the 
people of Habigunj considered the order 
to be illegal and unjustifiable and wore 
determined to disobey the same. Ac- 
cordingly at 3-30 p. m , on 1st July 1930, 
nine civil rosisters called Satyagrabis 
started in procession through the princi- 
pal street of Habigunj town, followed by a 
motor lorry in which there were throe 
men including the plaintiff with red cross 
badges on their dress. They meant to 
render first aid to the Satyagrahis who 
might be wounded or injured by the 
Police; that the civil and military Police 
under the inatructions of the three defen 
dants assaulted the nine Satyagrahis 
and then advanced towards the lorrv in 
which the plaintiff and two other mem. 
bers of the ambulance were and svithout 
justihcation assaulted the plaintiff. De- 

^ other 

constables assaulted him with the result 


1936 


654 Calcutta Jaques v. Narendba Lal Das (M. C. Gbose, J.) 


that he fell down unconscioas, his left 
elbow joint was dislocated and it has 
been permanently injured. The plaintiff 
claimed damages of Bs. 509. 

The defence was that the Sub-Divi- 
sional Magistrate was justified in issuing 
the order under S. 144, having regard to 
the intense excitement of the people dur- 
ing the period of propaganda of the Civil 
Disobedience Movement by meetings and 
processions and that the procession of the 
Satyagrabis together with the so-called 
ambulance lorry carrying the plaintiff 
and others and the people following the 
lorry formed one and the same assembly 
in violation of the order under S. 144, 
Criminal P. C.,and that defendant 1 judg- 
ing the assembly to be an unlawful as- 
sembly in exercise of the authority vested 
in him under S. 127, Criminal P. C., com. 
manded the assembly to disperse and 
when his command was disobeyed, be 
ordered his constables to disperse the as- 
sembly by force; that the lorry men bad 
no legal right to make use of the red cross 
and that only minimum force was used in 
dispersing the crowd; that defendant 1 had 
ordered the policemen that no blows 
would be struck above the waist and that 
when the men in the lorry refused to dis- 
perse, the policemen only struck the 
sides of the lorry and there was a 
scramble amongst the occupants who 
jumped off and fell one upon another but 
that the defendants were not aware of 
any injury received by the plaintiff. The 
trial Court decreed the suit and the de- 
cree was affirmed in appeal. The learned 
Subordinate Judge in a long and careful 
judgment has found that the order of the 
Sub-Divisional Magistrate under S. 144, 
Criminal P. C., was invalid and illegal. 
He found that from January 1930 there 
was a great agitation in the whole of the 
sub-division and meetings and processions 
were organized throughout the sub-divi- 
sion. Civil disobedience was launched 
with the result that the people were ex- 
cited to break the salt laws and forest 
laws, not to pay Chowkidary tax, to aban- 
don schools and to burn foreign cloths. 
Lectures were delivered asking the people 
to go to jail and even to sacrifice their 
lives and that they should not be afraid 
of bloodshed; that the Government Officers 
were molested in various ways and on a 
certain day of a Hartal the Magistrates 
had a great difficulty in reaching their 
offices. The learned Subordinate Judge 


found that the Magistrate could reapon. 
ably be of opinion that the situation pre. 
vailing at the time was sufficiently urgent 
to call for an order under S. 144, Crimi- 
nal P. C., but that the order was invalid 
and illegal, inasmuch as it did not comply 
with the provisions of Cl. (3), S. 144, Cri- 
minal P. C., which runs as follows: 

Aq order under this section may be directed 
to a particular individual or to the public gene- 
rally when frequenting or visiting a particular 
place. 

The order of the Magistrate was to for- 
bid the meetings and processions through, 
out the sub-division of Habigunj. The 
Court of appeal below held that such a 
wide order was not contemplated by Cl. (3), 
S. 144, Criminal P. C , which meant a 
particular place which the public would 
be asked not to visit. On the question 
whether the nine volunteers and four 
lorry men formed one and the same as- 
sembly, the learned Subordinate Judge 
held that their common object was not 
the same. The object of the nine Satya- 
grabis was to defy the Magistrate's order 
and the object of the red cross men in- 
cluding the plaintiff was not to defy the 
Magistrate's order but to give first aid to 
the nine Satyagrabis in case they were 
wounded by the police. It is urged by the 
learned Standing Counsel that the Court 
of appeal below has not taken a correct 
view. These men all came from the camp of 
the Civil Disobedience Movement. Nine of 
them dressed up as Satyagrabis who 
offered themselves to be injured by the 
police and their friends, the plaintiff and 
others put on red cross badges on their 
dress and followed in a lorry to give them 
first aid when they were wounded by 
the police. 

On a proper view, it is clear they 
formed one and the same assembly ; the 
front men were out to defy the orders of 
the Government and the men in the lorry 
were behind them to aid and abet them. 
They were followed by a crowd of about 
1,000 people. The lorry was at some 
distance behind the nine men who were 
marching ahead. But when in front o 
the local Treasury Office the policemen 
stopped the nine men, a large number o 
men gathered between them and the 
lorry. The Court of appeal below has 
criticised the defendants because they 
took the aid of the armed police. 
the Court committed an error. Actually 
defendant 1 used only hie fists and the 
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cooatables used only lathis. No firearms 
were used. The order under S. 144 being 
found to be illegal the question is whe- 
ther the defendants acted bona fide in tbe 
exercise ot their rights under Ss. 127 
and 128, Criminal P. C , in declaring tbe 
assembly unlawful and in commanding it 
to disperse. Considering the large num- 
ber of men who were led by tbe persons 
wbo were openly defying tbe law, it can- 
not be said that tbe defendants wbo were 
in charge of tbe peace of the sub division 
were wrong to bold that the assembly was 
unlawful. 

Defendant 1 wbo was tbe Police Officer 
in charge was right to declare tbe assem- 
bly to be unlawful under S. 127 and was 
right to direct bis policemen to disperse 
tbe assembly. Tbe learned Subordinate 
Judge considers that the lorry men did 
not disobey the order to disperse ; when 
they were ordered to disperse the driver 
of tbe lorry tried to back, but be was pre- 
vented by tbe police. He tried to drive 
forward; from that also he was prevented 
by the police. Then the poUoemen beat 
on tbe sides of tbe lorry and struck at the 
occupants. The Court of appeal below 
has held that in assaulting tbe occupants 
of the lorry tbe police acted wrongly. It 
is urged by tbe learned Standing Counsel 
that the view taken by the Court of ap. 
peal below is not correct. When the 
order was given for the assembly to dis- 
perse, apparently the greater number of 
the assembly quickly dispersed. Tbe men 
dressed with red cross badges stayed in 
the lorry. It was clearly their duty to 
get down from the lorry, but instead of 
doing that they kept their seats on tbe 
lorry and refused to move. In the cir 
cumstances it cannot be said that the 
police exceeded their rights in striking 
the sides of the lorry and commanding 
Ine men to disperse. 

As to the actual injury which happened 
to the plaintiflf it has been proved that 
Die left elbow joint was dislocated. He 
Bays that he was struck on the left arm 
by the constables and by such injury his 
left arm was dislocated. He stated in 
evidence that defendant 3 struck him 
lhat story has been disbelieved by the 

Court of appeal below. It would appear 

horn that that the plaintiff ia not a 
Witness of truth. It appears that he 

fS down from the 

footboard of the lorry after re 


ceiving a lathi blow. In any case the 
police wbo struck him must be held 
responsible for tbe severe hurt which was 
caused and it cannot be said that in 
causing the hurt to the plaintiff the police, 
men were within their rights. The plain- 
tiff would therefore be entitled to damages 
if bis claim be not barred by limitation. 

It is urged that the suit is barred by 
limitatioQ, that the proper Article to 
apply is Art. 2, Sch. 1, Lim, Act. That 
article applies to a suit for compensation 
for doing or for omitting to do an act 
alleged to be in pursuance of any enact- 
ment in force for the time being in British 
India. Tbe periocl of limitation is 90 
days from the time when the act com- 
plained of takes place. It is urged that 
here the plaintiff claimed compensation 
from the Police Officers for doing an 
injury to him which they did in the 
course of the dispersal of an unlawful 
assembly under the Criminal Procedure 
Code and therefore this is the proper 
Article and as tbe suit was not brought 
within 90 days, tbe plaintiff cannot suc- 
ceed. The Courts below have held that 
the Article applicable is Art. 22 for com. 
peusabion for any other injury to the 
persoD Tbe period of limitation is one 
year from tbe time the injury is com- 
mitted. It is urged by the learned Stand, 
ing Counsel that Art. 22 would apply in 
the case of tort against a private person 
or against a public officer acting mala fide. 
But when a publio officer is acting bona 
fide in pursuance of the law and commits 
a tort Art. 2 is tbe proper Article to 
apply. That Article which lays down a 
short period of 90 days for a suit is for 
the protection of publio officers who have 
acted bona fide in tbe exercise of their 
duties. 

It has been held in many cases that 
Art. 2 will nob protect a public officer 
who has acted mala fide under colour of 
bis office. In this case it is clear that the 
three defendants acted bona fide in exer.I 
oise of what they understood to be their' 
duty under the Criminal Procedure Code ; 
The injury that was caused to the plaintiff! 
was done in the exercise of that duty, buti 
in doing the injury they exceeded their 
lawful authority. If the act complained! 
of 13 believed to be actually authorised by 
law, then no question of limitation would 
arise, as m that case the action itself 
wou d not be maintainable. It is when a' 
publio officer acted bona fide in the exer-' 
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cise of his lawful authority but heedlessly 
exceeded bis authority, then a suit would 
lie and the limitation prescribed by Art. 2 
would apply. The present is such a case, 
and as the suit was brought more than 
three months after the injury was received 
by the plaintiff, the plaintiff's claim is 
barred by limitation In the result the 
appeal is allowed and the plaintiff's suit is 
dismissed with costs in all the Courts. 
Leave to appeal under S. 15 of the Letters 
Patent is refused. 

D.S./r.K. Appeal allowed. 

A. I. R. 1936 Calcutta 656 
MUKERJI AND S. K. GHOSE, JJ. 

Ehoka Das — Decree-holder — Appel- 
lant. 

V. 

Mahendra Nath Biswas and. others — 
Respondents. 

Appeal No. 478 of 1934, Decided on 
24th June 1936, from original order of 
Sub-Judge, Khulna, D/- 28th July 1934. 

Co8l8— Decree for— Enforcement of— Suit 
for poBsession— Different 8et8 of defendants 
entitled to different interests in properly — 
Decree ageinst defendants for costs payable 
by defendants jointly — Plaintiff treating as 
satisfied his claim for costs in respect of 
defendant A— No intention of parties lo treat 
entire order for costs as satisfied— Plaintiff 
held entitled lo proceed against defendants 
other than A for proportionate share of costs 

—In calculating proportion, respective shares 

of defendants in property should be taken 
into account. 

In a suit for possession of property diaerent 
sets of defendants were entitled to diflerent 
interests in the property. A decree against them 
was made in respect of the properties and one 
joint order lor costs payable by the defendants 
jointly was made. Under a compromise with 
defendant A the plaintifi released him from his 
liability for the costs, but there was no inten- 
tion of the parties to treat the entire order for 
costs as satisfied : 

Held : that in such circumstances the decree- 
holder was entitled to proceed against other 
defendants than A for realization of a propor- 
tionate share of the costs. [P 658 C IJ 

Bold further : that in calculating the pro- 
portion of costs the proportion of the respective 
shares of the defendants in the property should 
be taken into account ; 11 I C 450, Not Fof^ 

[P 058 0 2J 

Prakash Chandra Uazumdar and Sa- 
tindra Nath Boy Chowdhury—hr Appel- 
lant. , - 

Sarat Chandra Roy Chowdhury and 

Sris Chandra Dutt—ior Respondents. 

Judgment. — This is an appeal by a 
deoree-holder from an order passed by 
the Subordinate Judge of Khulna dismis- 


sing an application for execution of a 
decree for costs. The question which 
arises for consideration in the appeal is 
one of some nicety. The decree was passed 
in a suit which.the decree-holder as plain- 
tiff bad instituted for recovery of posses- 
sion of four items of property and also for 
certain other reliefs. There was a very 
large number of defendants in the suit. 
As regards property No. 1, the suit was 
dismissed. One Jogendra Nath Sbome, 
who was defendant I'in the suit, claimed 
8 annas share in properties Nos. 2 and 3 
and the other 8 annas share in those pro- 
perties was claimed by defendants 2 to 6. 
In property No. 4, the said defendant 1 
claimed to be owner of tbe landlord's 
interest and in that property the tenants' 
interests were claimed by certain persons 
amongst whom wore defendants 22 and 
22-Ka. Tbe plaintiff succeeded in ob- 
taining a decree for possession in respect 
of properties Nos. 2, 3 and 4, and also 
certain other reliefs amongst which was 
a relief in tbe shape of a decree for 
account as against defendant 1, Jogendra. 
Two appeals were thereupon preferred to 
this Court from that decree; Appeal No. 71 
of 1931 by defendant 1 and Appeal No. 43 
of 1931 by defendants 2 to 6. 

In tbe former appeal there was a com- 
promise arrived at as between the plain- 
tiff and defendant 1, and that appeal was 
disposed of on 12th April 1933 in accord- 
ance with the terms of the said compio- 


lise. In that appeal the other defen- 
ants had been made respondents but 
ley were not parties to the compromise 
ud the appeal was dismissed in so far as 

1 was against them. The latter appeal 
smained pending and after running its 
sual course was eventually dismissed 
a a date with which we are not con- 
srned here Daring the pendency of 
le latter appeal, an application for 
secutioD which has given rise to the 
ppeal now before us was filed by the 
laintiff as decree-bolder, and 

uly for execution of the portion of the 
ecree of the Subordinate Judge by 
'hich costs were awarded to the 
,ff as against defendants 1, 2 to 6 and 

2 and 22.ka jointly. The Subordinate 
udge has held that by reason of the 
^mpromise which the plaintifi had e - 
sred into with defendant 1, the plamtiO 
ad absolved and released that defen- 
ant from all liability in respect of costa 

3 provided for by the decree under exe- 



1936 

cution and thafcp thoroforo. tbo pr6S6Dfc 
applicatioD for execution in respect o£ 
the said costs, which had been awarded 
to the plaintiff as against the defendants 
jointly including defendant 1, could not 
be allowed to be proceeded with as 
against the defendants other than defen- 
dant 1. It is from this order that the 
present appeal has been taken. 

One of the contentions that have been 
urged before us on behalf of the decree- 
holder is that as a matter of fact under 
the compromise which was effected as bet- 
ween the plaintiff and defendant 1 and 
which was given effect to by the de- 
cree of this Court in Appeal No. 71 of 
1931, there was no release granted to de. 
fendant 1 or satisfaction recorded as b^- 
ween the decree. bolder and the said 
defendant in respect of the decree for 
costs. Id this connexion, reliance has 
been placed upon the different clauses of 
para. 5 of the petition of compromise 
which set out the terms of the said 
compromise. We are of opinion that 
this contention is not well founded and if 
the terms contained in the several clauses 
of that paragraph have to be given effect 
to simultaneously it must be held that so 
far as defendant 1 is conoerned, it was 
not the intention of any of the contract- 
ing parties that that defendant should 
have any further liability under the order 
for costs which bad been made in the de- 
cree of the trial Court which is the 
decree now under execution. Whatever 
may have been said in Cl. (a) of that 
paragraph, it is perfectly clear to our 
mind upon a reading of Cl. (g) of the 
paragraph that it was the intention of 
the parties that the claim which the 
plaintiff has as against defendant 1 under 
the order for costs that had been made 
in the decree was to be treated as satis- 
fied. 

In Cl. (g) there is a speci&o refer- 
«nce to the fact that defendant 1 bad 
spent a large sum of money over the 
litigation and it was expressly stated that 
in consideration of that fact as also for 
certain other considerations a sum of 
Bs. 1,600 was being paid by the plaintiff 
to the said defendant. We are clearly of 
opinion that the decree in so far as it 

was a decree as against defendant 1 was 

not intended to be kept alive for the pur- 
pose of execution even after the compro- 
miee effected as between that defendant 
And the plaintiff, 

1986 0/83 & 61 
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The qnestion, therefore, that has to be 
considered is whether in circumstances 
such as these when a decree for costs has 
been passed in favour of the plaintilT and 
against the defendants jointly, the plain- 
tiff by adopting this particular course, 
namely, having absolved defendant 1 
from liability in respect of the costs can 
be permitted to proceed as against tho 
parties other than defendant 1 for rea- 
lizing the said costs. On this question, 
one matter that has to bo considered at 
the very outset is whether by the com- 
promise it was intended that the entire 
decree for costs as against all the defen- 
dants should be treated as satisded. 
Well, on this point whatever may have 
been the intention of the parties it is not 
possible for us to hold that upon the 
language that was used in the petition it 
could be held that such was the intention 
of the parties; and indeed it seems to us 
somewhat improbable that such could 
have been the intention seeing that the 
other appeal, viz. Appeal No. 43 of 1931 
which had been preferred by some of the 
other defendants, remained pending in 
this Court at the time. Now the whole 
question, therefore, is whether as a 
matter of law it can be said that the 
decree became incapable of further exeou- 
tion in so far as it was against the other 
defendants and, if not, then to what 
extent was it executable as against them. 

A very learned argument has been ad- 
dressed to us by the learned advocates 
who have appeared on behalf of the 
parties in this case, but it seems to us that 
the decision that we will have to give 
will depend entirely upon the considera- 
tion of the peculiar equities of the parti- 
cular case now before us. Here, it was a 
case in which a number of defendants in 
their character as tort-feasors had wrong, 
fully entered into possession of the pro- 
perty which belonged to the plaintiff, and 
it was to recover possession of such pro- 
perties that the plaintiff instituted the 
suit. Different interests were claimed by 
the different sets of defendants in the 
properties that were the subjeot-matteri 
of the suit. Appropriate decree was made' 
as against the different sets of defendants! 
in respect of the properties and, one joint 
order for costs was made in favour of the 
successful plaintiff payable by the defen i 
dants jointly. 

In those circumstances, if the plaintiff 
treats as satished bis claim for the costs 
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in BO far as they could be realized from 
one of the defendants, then ordinarily 
and in the absence of any other facts 
which may be considered to be relevant, 
the principle to be followed is that the 
other defendants who are also liable under 
the decree jointly with the one in respect 
of whom tbe claim had been treated as 
satished, may plead either that tbe entire 
claim has been satisfied or that the plain- 
tiff decree holder having released one of 
tbe joint defendants from his liability for 
tbe costs is entitled only to proceed 
against them for realization of their share 
of tbe costs pro tanto The first of these 
pleas, as we have already stated, cannot 
succeed because we are not able to put 
upon tbe terms of tbe compromise tbe 
interpretation that by it the parties in- 
tended that the entire order for costs 
was to be treated as satisfied. Tbe result, 
therefore, must be that tbe deoree-bolder 
would be entitled to proceed as against 
tbe other defendants for realization of a 
proportionate share of tbe costs. 

The next question, therefore, is on 
what principle bas the proportion to be 
calculated. There is a decision of this 
Court in 14 G L J S54 (l), in which it 
has been held that the costs should be 
treated as distributed in equal proportion 
amongst all tbe defendants. The rule 
laid down in that case, however, in our 
opinion, should not be treated as an 
indexible rule but a rule which with 
propriety may be applied to a case in 
which the facts are similar to those as in 
the case in which that rule was laid 
down. So far as the present case is con- 
cerned, tbe matter will have to be decided 
upon considerations of equitable princi- 
ples. We find that defendant 1 claimed 
an 8 annas share in tbe properties Nos. 2 
and 3, and tbe other 8 annas share in 
those properties was claimed by defen. 
dants 2 to 6, and that while defendant 1 
claimed tbe landlord’s interest in property 
No. 4 tbe tenants' interest in that pro- 
perty was claimed by defendants 22 and 
22 Ka. By the compromise the plaintiff 
must be regarded as having given up his 
claim for costs which is proportionate at 
least to tbe 8 annas share in properties 
Nos 2 and 3 and the landlord’s interest 
in property No. 4, if not to the tenants 
interest in that property as well, a ques. 
fcion which we are not called upon here to 

1 . BhswADi Koor v. Daraaa Singh, (X911) It 
I 0 160=14 C L J 864. 
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decide. In such circumstances, we think 
it would be quite in consonance with 
principles of equity to bold that the 
plaintiff as decree-holder will be able to 
realise by execution as against defen- 
dants 2 to 6 only a quarter share and no 
more of the costs awarded to him under 
the decree of tbe trial Court. The ap. 
peal, in our opinion, should succeed to 
the extent indicated above and we order 
accordingly. Tbe appellant will be enti. 
tied to bis costs of this Court, bearing-fee 
being assessed at three gold moburs 

D.S./r.K. Appeal partly allowed. 
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Mukherji and 8. K. Ghosh, JJ. 

Emperor 

V. 

J, a PZcotier— Opposite Party. 

Beference No. 1 of I9d5, Decided on let 
June 1936, made by Dist. Judge, Mymen. 
singh, D/- 26th September 1935. 

Legal Practitioner— Carele*tne<«— Pleader 
checking account book* of bit client and 
filing application for withdrawal of money 
from Court— Money found already with* 
drawn- No ground for proceeding under 
Legal Practitioner*’ Act — Yet, pleader 
warned to be more careful. 

A pleader filed an applicailon for withdrawal 
of moDey in Court depot-it, and it was found that 
the money was already withdrawn, but the 
pleader had checked the account books of his 
client to ascertain the amount to be withdrawn 
from the Court : 

Eeld: that there was no sufficient material 
before tbe Court to proceed under the Legal 
Practiiioners' Act, but it wae noticed that the 
pleader should be more careful in such cironm- 
atances. [P 659C2] 

S C. Basak and Bijan Kumar Mukher- 
jee — for the Crown. 

Amarendra Nath Basu, Gopal Chandra 
Das, Prasanta Bhushan Gupta and Saty- 
endra Ktshore Ghose — for Pleader, 

Order. — We are not prepared to take 
too severe a view of the conduct of the 
pleader concerned in this case. The 
pleader appears to have been a praoti- 
tioner of about 25 years standing and, as 
far as can be gathered from tbe papers 
before us, he commands a considerable 
practice For the purposes of the affida- 
vits which he swore, and in which he went 
out of his way to make a statemeDt that 
the facts deposed to by him were true to 
bis knowledge, be did, as a matter of fact, 
make such engniry as was open to him 
to make. Prom the evidence that has 
been recorded in this ease it appears that 


J936 ElimODDIN 

in the coarse of that enquiry the boobs of 
the office of the client himself were con- 
sulted and when it was found that the 
moneys were not entered therein and a 
list was prepared for his use stating the 
amounts which bad not been withdrawn 
and for which applications for withdrawal 
bad to be made, be bona hde put in the 
application and swore to the affidavits 
which had to be filed therewith. There 
was no disDonesty on the part of the 
pleader and indeed Dr. Basak appearing 
on behalf of the Crown has said that there 
are no materials whatsoever upon wbioh 
be can contend that the conduct of the 
pleader was in any way dishonest. What 
has been complained of before us and what 
seems to have struck the learned District 
Judge, as appears from the letter by 
which he has forwarded this reference to 
this Court, is that the carelessness of the 
pleader was such as required to be firmly 
dealt with in order that others may not 
take advantage of such carelessness or 
other pleaders may not resort to the 
tactics of colluding with the clients and 
pot in applications for withdrawal of 
moneys which had already been with- 
drawn* The learned District Judge has 
rightly observed in that letter that there 
was gross negligenoe and lack of care on 
the part of the pleader in the disobarge 
of his professional duties and that bis con- 
duet amounted to professional negligence 
which should be taken notioe of by this 
Court, because otherwise pleaders would 
think that they could safely be careless 
and collude in matters like this with 
unscrupulous clients, and be has proceeded 
to observe further that 
U would Qot bo beyond the bounds of possibi* 
lily that the pleader deliberately turned the 
blind eye to any oheok that he might apply at 
the request ol the admittedly guilty law agent 
who was convicted for misappropriating the 
money originally withdrawn. 

So far as the last* mentioned conclusion 
is concerned, we do not find any materials 
on the record on which we can say that 
this particular case in putting forward the 
six applications which form the subject 
matter of this case, the pleader deli- 
beratoly connived at a false claim pub for- 
ward by his client- The pleader in this 
particular case bad to deal with the very 
large number of withdrawal applications 
of whioh all the others were genuine 
oaaes. At the same time, it is quite true 
that it is expected that when the Court 
requires the assistance of the pleader for 


. Umbd Ali Calcutta 659 

the purpose of enabling it to satisfy itself 
that the money is due and had not been 
withdrawn the Court certainly expect^ 
a greater degree of care on the part of the 
pleader. Having regard to all these cir.| 
oumstances, however, we feel that we are 
not able to bold that the conduct on the 
part of the pleader amounted to such mis 
conduct as would justify the Court in pro. 
oeeding to take action under the Legal 
Practitioners' Act against him. We, there- 
fore, discharge the reference. We bopa| 
that the pleader concerned will be more 
careful in matters of this description in 
future, and we have no reason to suppose 
that the present proceedings that have 
been taken against him and have been 
pending for all this time will not serve as 
a warning to him for that purpose. 

B.d7r.K, Reference discharged. 
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Lort- Williams and Ounlippe, JJ. 

Elimuddin Sarkar — Petitioner. 

V. 

Umed AH Bepari and others — Opposite 
Parties. 

Criminal Ref. No. 55 of 1935, Decided 
on 13tb November 1935. 

Crimififtl P. C (1898). S. 145 (el-Former 
dispute— Order under S. 145 (6) in favour of 
one perty — Subtequenl dispute relating to 
same property and between came parties or 
parliee deriving their intereit from tame par* 
ti^**^Order in former dispute held binding 
on parties in subsequent dispute. 

In a dispute coaoeraing certaio laud between 
two parties an order uoder S 146 (6) was mado 
ID favour ol one parly. In a subsequeot dis- 
pute relating to the same properly and between 
same parlies or between parties deriving their 
interest from the same parlies, the Magistrate 
reversed the order made in the former dispute: 

ffefd: that the Magistrate's order w«s wrong. 
The two disputes being related to the same pro- 
perty and between same parties or parties deriv- 
ing their interest from same parties, the order 
in the former dispute was blndingon the parties 
in the subsequent dispute. OonsequenMy as 
provided by S. 145 (6) the party declared to bo 
entitled to possession In the former dispute waa 
entitled to be protected against disturbance of 
such possession until evicted therefrom In due 
course of law; otherwise it would be possible for 
the opposite party to continne to harass hia 
opponents by instituting successive proceedines 
under 8 145. The party alleging that it was 
aggrieved had its remedy in a civil Oourt 
where the questions of title and possession could 
be settled as between oontending parties. 

^ [P 661 0 9] 

N. K. Ba^i and Ninnal Chandra 
Chakravarly—tQT Petitioner. 

S. S. Suhrawardv and A. S, M. Akram 
—for Opposite Parties. 


660 Calcutta Elimuddin v. Umed 

Eort-Williams. J— Thia'is a Eeferenco 
under S. 438, Criminal P. 0., made by the 
Sessions Judge of Dacca. It relates to an 
order under S. 145 passed by the Sub- 
Divisional Magistrate of Manikgunj on 7th 
December 1934 in respect of lands com- 
prising Sheet No. 1 of the Cadastral Sur- 
vey of Mouza Purulia. In 1919 the 
present applicant's mother-in-law Fakrun- 
nessa Chaudhurany, who was the prede- 
oessor-in-interest of the applicant’s son 
who is the present malik of Touzi No. 97 
of the Pabna Collectorate to which the 
disputed property belonged, obtained an 
order under S. 146, Criminal P. C., declar- 
ing the possession of herself and her ten- 
ants to the entire area covered by Sheet 
No. 1 of Mouza Purulia. This order was 
the result of proceedings taken in respect 
of a dispute between her and her tenants 
on the one hand and U. N. Boy, the Malik 
of the property covered by the adjoining 
Sheet No. 2 of Mouza Purulia, on the 
other; Elimuddin, the principal member 
of the first party in the present proceed- 
ings was a party to that case. That order 
came before this Court in Criminal Bevi- 
sion No. 985 of 1919 and was upheld. In 
1921 the property belonging to U. N. Boy 
was purchased by Hara Sundar Majumdar, 
and as a result of further trouble between 
bis tenants and the tenants of the present 
applicant’s party, a second proceeding 
under S. 145, Criminal P. C., was drawn 
up in 1922. This matter came before the 
High Court, and in Criminal Bevision 
No. 468 of 1922 reported in 27 C W N 
171 (l) their Lordships, B. B. Ghose and 
Chobzner, JJ. quashed the proceedings on 
the ground that the original order of 1919 
was binding on the parties and that fresh 
proceedings were improper. They held 
that it was clearly the duty of the Magis- 
trate to see that the possession of the 
first party adjudged under the previous 
order was not disturbed. 

In 1927 further trouble arose and the 
present applicant’s party secured an order 
under S. 144, Criminal P. 0 , in respect 
of the same property. Subsequently, the 
boundary of Sheet No. 1 was demarcated 
with pegs in a proceeding under the Sur- 
vey Act of 1875 and this demarcation was 
confirmed by the Collector of Dacca in 
1928. There was no appeal against this 
order. I n 1933 there was further dis- 

1 Aran Sardar v. Hara Sundar Mazamdar, 

1923 Oal 96=71 1 0 225=24 Cr L J 97=27 

OWN 171=37 0 L J 39. 
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turbance, with which it is not necessary 
to deal in this judgment, and inMay 1934 
there was a further disturbance, as a 
result of which the Sub-Divisional Officer 
of Manikgunj passed a further order 
under S. 144 in favour of the present 
applicant’s party and in respect of the 
same property. This order came before 
the High Court and was dealt with by 
Guha and Bartley, JJ. in Criminal Bevi- 
sion No. 693 of 1934(2). Their Lordships 
held that the original order of 1919 was 
not binding in the sense that fresh pro- 
ceedings under S. 145 were not barred. 
Accordingly, they quashed the proceed, 
ings under 8. 144. The present applicant 
was not a party to those proceedings. In 
the meantime, the applicant’s party bad 
instituted cases of rioting, trespass and 
theft against the members of the opposite 
party who were convicted. One of these 
oases was dealt with by this Court in 
Criminal Bevision No. 1191 of 1934 when 
the conviction was upheld on the ground 
that the applicant's party was secured by 
the order of 1919 in their possession of 
the disputed property, that possession not 
having been challenged in any civil Court. 
The present order was passed against the 
applicant Hamid and 38 others. The 
learned Sessions Judge recommends that 
this order of the Subdivisional Officer of 
Manikgunj should be set aside. The 
grounds given for the opinion expressed 
by the Sessions Judge are that the pro- 
perty and the parties in the present pro- 
ceedings and in the proceedings in 1919 
are identical, that is to say, the parties in 
the present proceedings are either the 
same or they derive their interest from 
persons who were parties to the 1919 pro- 
ceedings. 


The learned Judge then proceeds in 
cis letter of reference to refer to 
(vhat he considers to be conflicting deoi- 
jions of this Court, namely the deci- 
jion reported in 27 C W N 171 (1) aofl 
she decision of Guha and Bartley, JJ-> 
;o which I have already referred. lu 
my opinion, it is not clear that these 
lecisions are in conflict. The first deci- 
jion proceeded upon the assumption that 
ihe property and the parties concerned 
were the same. But the decision of Guha 
ind Bartley, JJ. so far as we have been 
ible to ascertain b oth from the recor^ 

2. Harpad Mazumdar v. Dhani Ahmad S^^dar, 
1985 Oal 494=1935 Or 0 886=167 I 0 671. 
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and the reoQarks addressed to us by the 
learned advocates, proceeded upon the 
assumption that the parties, at any rate, 
were not the same and, therefore, the 
order of 1919 could not bo a bar to the 
proceedings in 1931 between different 
parties. Mr. N. K. Basu, in bis argument 
before us, has proceeded upon the same 
lines and sought to show that both the 
property and the parties are different, 
and that theV are different in the pre- 
sent proceedings from the property and 
the parties with which the proceedings 
of 1919 were concerned. He has failed 
to show this distinction by means of any 
document upon the record. The learned 
Judge has stated in bis letter of refer- 
ence that both sets of proceedings con- 
cern the same property and are substan- 
tially between the same parties. The 
order of 1919 was passed against the 
party of U. N. Hoy. His interest passed 
in 1921 to Hara Sundar, the present 
owner of the property covered by sheet 
No. 2, and the present landlord of the 
tenants of the opposite party. This ap- 
pears from the record. Mr. Basu has 
drawn our attention to the petition filed 
in Criminal Eevision No. 693 of 1934 (2) 
in which it is stated that the Official He- 
ceiver of this Court was appointed Re- 
ceiver of U. N. Roy’s property and was 
at first made a party to the 1919 proceed- 
ings. This was without the leave of the 
Court, and this leave not having been ob- 
tained, the Receiver made an application 
to the Magistrate in the S. 145 proceed- 
ings for time in order that leave might 
be obtained. The petition, however, was 
tejeoted and the Magistrate passed a final 
order declaring possession of the first 
party. Subsequently, the Official Re- 
ceiver moved the High Court in Criminal 
Bevision No. 985 of 1919 decided on 13th 
January 1920. The High Court dis- 
charged the Rule, but observed as fol- 
lows: 

It bas been pointed out to us that the order 
“ay be construed as aflecting the rights of the 
receiver. In that view we think that as no 
tormal leave from the High Court was obtained 
to add him as a patty, his name may be deleted 
‘'^“^“®^ptocoeding8. The order stands good 

Ur. Basu then sought to argue that 
his clients, the opposite party in the 
present proceedings, derived bis interest 
from that Receiver and, therefore, is not 
bound by the order made in 1919. Mr 
■oasu, however, has failed to show any.! 
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thing upon the record which supports 
this contention. According to his argu- 
ment, this information was before their 
Lordships Guha and Bartley. JJ. in 
Criminal Revision Case No. 693 of 1934 
(2), and it was this fact which was the 
basis of their judgment, namely that the 
parties in 1934 were not the same as 
those in 1919. This fact not appearing on 
the record which is before us, and which 
was before the Sessions Judge, we must 
proceed upon the assumption that the 
Sessions Judge is correct when bo states 
that the parties to the two sets of pro- 
ceedings were the same or derived their 
interest from the same parties. It is 
upon this basis, namely that the property 
and the parties are the same in the two 
sets of proceedings that my judgment 
herein is based. That being so, in my 
opinion tbe learned Sessions Judge is 
right in bis contention that the proceed- 
ings in 1919 are binding upon tbe parties 
concerned in the proceedings of 1934. 
Consequently, as provided by S. 145, sub- 
8. (6), tbe party declared to be entitled to 
possession in 1919 is entitled to be pro. 
tected against disturbance of such posses- 
sion until evicted therefrom in due course 
of law. Otherwise it would be possible 
for tbe opposite party to continue to 
harass his opponents by instituting suc- 
cessive proceedings under S. 145. The 
party alleging that they are aggrieved 
have their remedy in a civil Court, where 
tbe question of title and possession can 
be settled as between the contending 
parties. Mr. Basu further attempted to 
show that tbe property affected by the 
two sets of proceedings is not the same. 
He failed, however, to show anything 
upon the record supporting his conten- 
tion and wo must accept the statement 
of tbe learned Sessions Judge that a map 
of the property was prepared by a 
Kunangoe after local enquiry and that the 
boundaries shown are identical with the 
boundaries with which the proceedings 
of 1919 were concerned, that is to say, 
the property comprised in sheet No. 1 of 
Mouza Purulia. The result is that the 
decision in this case turns upon questions 
of fact, namely that the property and the 
parties in the 1934 proceedings are identi- 
cal. We accordingly accept the refer 
ence and set aside the order drawn up by 
the Sub-Divisional Magistrate of Manik- 
gung under S. 145. Criminal P. 0., dated 
7bh Daoeznber 1934. 
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Cuoliffe, J, I am of the same opinioD. 
It is quite obvious that only in the most 
exceptional circumstances and, I should 
say, within the longest distance of time, 
would an order under S. 145, Criminal 
P. 0 , be upset. In considering this 
question, Rampini and Mookerjee, JJ, in 
33 Cal 33 (3) at p 49 said as follows after 
reviewing all the authorities with regard 
to the matter: 

It appears to be clear to us that there is no 
Inflexible rule of law, that a Magistrate, in de* 
cid ing the question of possession under 8. 145, 
Criminal P. 0., is concluded by every previous 
order of a Civil or CrlmiDal Court relating to 
the subject of dispute, and that the weight to 
be attached to any such previous order must 
depend upon the facts and circumstances of the 
particular case. 

As my Lord baa related, there have 
been confUoting ordera in relation to tbia 
particular piece of land. I abould have 
thought that the real basis on which any 
particular order under 8. 145 could be 
reversed by a subsequent Court would be 
only on the ground that the parties 
affected by the previous order have been 
completely dispossessed. There is no such 
evidence of that having occurred here 
and for these reasons I concur with my 
Lord in accepting this reference. 

D.s/r.K. Beference accepted. 

8. Khulada Kinkar Boy v. Daaesb Mir, (190C) 
33 Oal 83=10 OWN 267=2 Or L J 670=2 
0 L J 271 (F B). 
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MacNair, j. 

In re Jalpaiguri Banking and Trading 
Corporation Ltd. 

0. 0. C. J. Decided on 25tb November 
1935 * 

Companies Act (1913), Ss. 153, 169-SUy 
of proceedings — Arrangement between com* 
pany and its unsecured creditors including 
decree holders for sanctioning scheme post* 
poning payment of all such creditors— Such 
arrangement sanctioned by Court — Decree* 
bolder creditor carrying on execution of 
decree against such compromise— Court^ has 
power to order stay of execution proceedings. 

Section 153 ooulomplatos the type of arrange* 
moDt arrived at between the company and its 
uoeecurod creditors including decreo*bo]ders for 
the sanction of a scheme postponing payment 
of all such decree holders. It does not con- 
template merely a compromise or arrangement 
come to in or after a winding up order has been 
parsed, and it provides in clear language that 
when such compromise has been sanctioned by 
the Court, such compromise shall bo biodiog on 
the creditors. Hence the Court has power to 
stay the execution of a decree started by one 
of tko decree-holders creditors questioning the 
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compromise and issue iujanotiou to restrain him 
from proceeding further with such proceedings. 
The lojuuction would remain so long as the 
scheme is in operation: Booth v. Walkden Si>in- 
ntnp and Manufacturing Co. Ltd., (1909) 2 Z B 
868, Disting. [p 663 0 1,2] 

Sudhish Boy — for the Company. 

N . C. Chaiterjee — for Kalipada Banerjee. 

Order. — This is an application by the 
company that certain execution proceed, 
ings that have been undertaken by Eai 
Bahadur Kalipada Banerji in the Court of 
the Subordinate Judge of Jalpaiguri be 
stayed, so long as the scheme passed by this 
Court, remains in force. Kalipada Banerji 
obtained a decree against the Jalpaiguri 
Banking and Trading Corporation Limited 
in July 1934. Various payments were made 
under that decree and on 17th December 
1934 the Company applied under S. 153, 
Companies Act, for the sanction of a scheme 
postponing payment of all unsecured ore. 
ditors including deoree.bolders. A meeting 
was held and the scheme was passed in 
February of this year. In March there 
was an application by Kalipada Banerji 
to this Court in which be submitted that 


the scheme was not binding on him. That 
application was beard by my learned bro. 
tber Cunliffe, J., who decided in a judg- 
ment reported in 39 0 W N 876 (1), that 
the creditor Kalipada Banerji was not 
entitled as a deoree.holder to be con. 
sidered separately as a "class" of creditor. 
The scheme was sanctioned as I have 
said, and in view of this judgment of the 
learned Judge in this particular matter 
the creditor Kalipada Banerji is bound by 
that scheme and the compromise which 
was being entered into between the Com- 
pany and its creditors. Kalipada Bauerji 
however was not satisBed and has attemp- 
ted to nullify the orders of the Court by 
getting his decree transferred to the Court 
of the Subordinate Judge of Jalpaiguri and 
attempting to execute it against the assets 
of the Company. 


rhe main ground of opposition to the 
isent application is that this Court has 
jurisdiction to stay the proceedings in 
> Jalpaiguri Court because no such 
isdictioD is vested in the Court 
J Companies Act except under S. 169. 
169 merely provides, it is argued, a stay 
proceedings after presentation of a 
ading up petition and in no other 
oumstanoes is a stay o f prooeedinga 

In re Jalpaiguri Banking & Trading Oo. 

Ltd., (1936) 89 0 W N 876. 
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possible. Belianoe ia placed on the case 
in (1909) 2 KB 368 (2). But that case 
is in many respects different to the pre- 
sent. There an order had been made that 
meetings of the creditors and of the mem- 
bars of the Company should be summoned 
to consider whether a scheme should be 
come to between the Company and its 
creditors and members. Before the order 
bad been made summoning the meetings a 
creditor obtained judgment and the ap- 
plication in that case was by the Com- 
pany for stay of exeoution of that judg. 
ment. In bis judgment Darling, J. states 
the question which the Court was called 

on to decide, and says : 

I am far from saying that, if the meetings of 
the creditors and of lbs shareholders of the 
Oompany bad been bold, sod if the proposed 
ecbeme of arrangement bad been agreed to at 
those meetings and had been sanctioned by tbe 
Oonrt.astay of execution on a judgment ob- 
tained against tbe Company might not be 
ordered. It Is however not necessary to decide 
that point for that stage has not yet been 
reached in this case. Ml that has happened 
here la that tbe Judge has made an order lot 
the aummoning of meetings of creditors and 
ehareholdere, and until those meetings have 
been held it Is impossible for anyone to say whe- 
ther the scheme will or will not be agreed to. 

Stress is laid on the same point by 
Jelf, J. in bie judgment in the same case. 
He points out that tbe scheme bad only 
been proposed and that it was impossible 
to say what would be the outcome of the 
meetings which were beiug convened for 
Approving tbe Scheme. S 153, Companies 
Act, which is similar to S. 120 of the 
English Aot, on whioh tbe case to which 
I have just referred was based, provides 
that if a majority of three- fourths in value 
of the creditors agree to a compromise or 
arrangement, such compromise or arrange- 
ment shall, if sanctioned by the Court, be 
binding on all such creditors, as also on 
the Company, or, in tbe case of a Com- 
pany in the course of being wound up, on 
the liquidator and contributories of the 
Company. 

There is no doubt that S. 153 con. 
templates the type of arrangement whioh 
has been come to in this case and nob 
merely a compromise or arrangement come 
to in or after a winding np order has been 
passed and it provides in clear language 
that when such compromise has been 
sanctioned by the Court, such compro. 
mise sbali be binding on the creditor s. 

V. WalkdtrU Splooing Mauufaoiurluff 
Oo. Lid., (19U9) a K B 368=^78 L J K B 764 
—18 Manson 236. 


Mr. Banerji has already had one decree 
of this Court given against bis contention 
that he was not bound by the compromise 
and he is now endeavouring to set that 
decree at naught by starting execution 
proceedings in the mofussil. In my 
opinion, this Court has tbe power to 
stop such proceedings and there will be 
an injunotioD restraining him from pro. 
oeeding further with tbe eiecution of tbe 
proceedings of tbe decree in this suit 
dated 20tb July 1934 now pending in tbe 
Court of tbe Subordinate Judge of Jalpai- 
guri. Tbe injunction will remain so long 
as the scheme ia in operation. Tbe ap- 
plication is allowed with costs. 

R.W./r.K. Application allowed, 
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D. N. Mitter and Patterson, JJ. 

Adhar Chandra J/ondaf “ Plaintiff- 
Appellant. 

V. 

Dolgobinda Das — Defendant 1 and 
others — Respondents. 

Appeal No. 107 of 1933, Decided on 4th 
March 1936, from original decree of Sub- 
Judge, Mursbidabad, D/. 23-12.1932. 

(») Contract Act (1872), Ss. 2 and 69*— 
Stranger to contract, when con eue— Dar- 
pelnt kobuliot itipuUttng for poyment into 
zomindari tbireata on behalf of palnidar^No 
trust crooted'— Sapotntdor tnoking payment 
of arreors of rent end averting sale of patni 
can claim reimbursement from patnidar and 
not darpatnidar. 

A strsDger to a contract cannot take tbe 
benefit of a contract between two other persons 
reserving a benefit to that stranger unless from 
the terms of tbe contract it is clear that a 
trust for tbe stranger was intended. Oon- 
sequently where under a darpatni kabuHyat 
the darpatnidar contracts with the painidat 
that ha would pay the darpatni rent into the 
shiresta of zamindar in the name of patnidar, 
and stipulates that in default of the payment 
of the assigned darpatni rent according to the 
kist he shall remain bound to pay what sum 
will fall due to the zamindar on account of in- 
terest for the defaulted kUts in terms of patni 
kabuliat between tbe patnidar and tbe zamin- 
dar, there is no trust created in favour of the 
zamindar so as to entitle him to enforce pay- 
ment by darpatnidar. nor is the darpatnidar 
'"bound by law to pay*' within the moaning of 
S. 69, if proceedings for sale of patni under regula- 
tions for arrears of rent are taken and sapatnl- 
dar pays the arrears and averts sale of patni so 
as to give him cause of action for reimburse- 
ment under S. 69 against darpatnidar: 1934 
Cal 682 and 1914 Oal 129. Ihjsenf ; 1926 Cai 

1917 Bom 55; 

Sa All 410 (P O); 7 TT B 377 ; 1922 P 0 176 aod 
1930 Mod 382 (F B). Be/.; English and /UiS 
cases dtsoussed. ' 

[P 667 0 1 ; P 671 0 1,2 ; P 679 0 1,21 
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(b) Precedent - Conflict of decision.- 
Benches of same High Court-Proper pro- 
cedure IS to refer question to Full Bench. 

Where a Bench of a High Court takes view on 
a question of law opposed to the view taken by 
other Bench or Benches of the same High 
Court although that view may agree with a 
view of yet another Bench, the proper pro- 
«dure to follow is to refer the question to the 
hull Bench to decide what so far as their High 
Court is concerned would be a binding decision. 

, , „ . [P 671 0 1) 

Tftluqs Regulation (8 of 
1819), S. 13— Non-registration of name of 
purchaser of patni tenure— Effect of. 

Until registration of the name of a purchaser 
of patni tenure is effected in the landlord’s 
shensta, the transfer does not affect the zamin- 
dar’s right and in spite of the transfer the 
landlord may ignore the transferee and may 
continue to hold the recorded tenant respon- 
sible for the rent and other obligations imposed 
upon the tenure : 1028 Cal 94, Foil. 

[P C72 C 2] 

Mukherji, Benoyendra P. Bagchi and 
Kumud Bandhu Bagchi — for Appellant. 

Eamaprosad Mukerji, Sambhu Nath 
Banerjee, Bejoy K. Mukherji, Bankim 
Chandra Boy and B. N. Mukerji — lor 
Bespondenbe. 

D. N. Mitter, J. — The plaintiff whose 
suit for contribution has been dismissed 
by the Subordinate Judge of Mursbidabad 
has preferred this appeal. The facts on 
which bis right of contribution is founded 
lie within a narrow compass and may be 
brieSy stated ; Estate No. 199 of the 
Mursbidabad Collectorate belongs to a 
lady Daibakumari and to the Nawab 
Babadoor of Mursbidabad in the shares 
of 12 annas and 4 annas respectively. On 
2Dd September 1907 the Nawab Baba, 
door granted a patni lease in respect of 
the 4 annas share of his said zemindari to 
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patnidar to which detailed reference will 
be made hereafter. The patni rents for 
1335 to 1336 B. S. fell into arrears and 
proceedings under Regn. 8 of 1819 were 
taken to sell the property on Ist Baiaakh 
1336. In order to avert the sale the plain- 
tiff bad topayRs. 1173-9.6. The Patni 
rents for 1336 and 1337 B. S. fell due 
and two other Astam proceedings were 
taken for the sale of the patni under the 
regulation, and in order to avoid the sale 
the plaintiff sepatnidar bad to pay a 
further sum of Rs. 2,602-10.0 to the 
zemindar. 

The plaintiff has sued for recovery of 
the aggregate sum of Es. 3,776-3-6 and 
as neither the patnidar nor the darpatni. 
dar paid the said sum on demand by the 
plaintiff, the plaintiff has impleaded in 
the suit both the patnidar and the dar- 
patnidar and has sought for relief in the 
first instance against the darpatnidar 
(Nirod Barani, defendant 2, and her bus. 
band, defendant l), and in the alternative 
against the patnidar 's (Daibakumari's) ad. 
opted son who is defendant 3 to the suit. 
The case made in the plaint is that 
defendant 1 remained bound to pay the 
zamindar, the Nawab Babadoor, the 
patni rent payable by Daibakumari Bibi 
according to the terms of the darpatni 
kabuliyat executed by Tarini Dbar and 
actually made amicable payments. The 
gist of the action is stated in para. 7 of 
the plaint where it is stated that defen. 
dants 1 and 2 were bound by law to pay 
the rental aggregating Rs. 3,776-3-6, and 
as they did not pay, the plaintiff was 
forced to pay alone the entire sum and 
hence the suit in which this appeal 


Daibakumari, the proprietor of the 12 
annas share. On 29th April 1905 Daiba. 
kumari granted a darpatni to Tarini 
Dhar in respect of 4 annas share of the 
zemindari. On 9th August 1905 Tarini 
Dhar created a sepatni in favour of 
Adbar Chandra Mandal, the plaintiff, of 
some mouzas comprised in his darpatni 
and he granted sepatni of the remaining 
mouzas to defendants 4 to 11. On 20th 
February 1923, Tarini sold the darpatni 
interest to Nirod Barani (defendant 2) as 
benamidar for her husband Dolgobinda 
who is defendant 1 to the suit. From 
1332 B. S. onwards the darpatnidars 
used to pay the superior (patni) rent 
to the zemindar under the terms of the 
darpatni kabuliyat which regulate the 
rights between the patnidar and dar. 


arises. 

The defence of defendant 1 to the suit 
is that be had nothing to do with the 
patni which had been purchased by 
defendant 2 with her own money and 
that the suit against him should be dis- 
missed and costs awarded. The defence 
of defendant 2 Nirod Barani is that she 
purchased the patni with her own money, 
that the payments made by plaintiffs 
were voluntary payments and that the 
defendant was not bound to pay the 
amount of patni rent to the zamindar, 
and further that the plaintiff was not 
bound and had no right in law to pay the 
amount under the Regulation. Defen- 
dant 3 stated in his defence that be was 
the adopted son of Daibakumari and 
pleaded that he had sold away, on the- 
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basis of a registered deed of sale, the 4 
annas patni interest which he o^oed in 
the Mahals in Touzi No. 199 to defen- 
dant 6 Serowgi on 20th Magh 1335 to the 
fall knowledge of the plaintiff, and that 
he WAS not liable. On these pleadings 
several issues were framed and arose for 
decision. It is necessary to state only two 
issues for the purposes of the present 
appeal. They are issues 5 and 6. Issue 5 
is as follows : Were defendants 1 and 2 
bound to pay the money which was paid 
by plaintiff ? Issue 6 is in these terms : 
Can the plaintiff recover the amounts 
claimed ? If so, from whom ? 

The conclusion of the Subordinate 
Judge on issue 5 was that the patoidar 
was tbe person bound to pay the rent to 
bis superior landlord and that, although 
by tbe terms of the darpatni patta the 
darpatnidar was bound to pay tbe rent 
payable by the patnidar to the zamiudar 
but as the Nawab Bahadur of Mursbida- 
bad could not sue defendant 1 or defen- 
dant 2 for the patni rent as be was no 
party to the contract between the patni- 
dar and darpatnidar, defendanb 1 or de. 
fendant 2 was not bound by law to pay 
to the zamindar i and in support of bis 
view he relied on a decision of Page, J, 
^9 he then was) and Camming, J. in 53 
Cal 922 (l), The Subordinate Judge dis- 
missed the suit against defendants 1 and 
2 on this ground. He dismissed the suit 
against the patnidar, defendant 3, on the 
ground that Daibakumari (predecessor of 
defendant 3) sold her patni rights to Joy 
Cband Serowgi defendant 6 in 1336 B. S.; 
the patni rent for the period in question 
was nob payable by her. 

This appeal has consequently been 
roQght by the plaintiff, and on bis behalf 

Ik t ® contended by Dr, Mukerji 
that the Subordinate Judge has gone 
wrong on both the points. He contends 
that it should have been held that S. 69, 
Act, applied to the present case 
and that the darpatnidar was ‘‘bound by 
law to pay the patni rent to the Nawab 
jahadoor by reason of the terms of the 
?^'P^tni kabuliyat and that the zamindar 
Vttawab^ Bahadur) could enforce the co- 
venant in the darpatni kabuliyat against 
♦ although ho was no party 

Of Page, J. 

_ 3 Oal 922(1) has been dissented from in 

Nirupama Gupta, 1926 

N I 0 846^63 Cal 929 = 30 0 W 


later decisions of this Court, in particular 
by Lort-Williams, J. and M. C. Ghose. J. 
in 3S C W N 682 (2). Dr. Mukerji hae 
argued further that even if tbe decision 
of Page, J. on which tbe trial Court 
has relied be held to bo right, it does 
not affect plaintiff's right to contribu- 
tion as defendant 1 or defendant 2 
(darpatnidar) wore bound by law to pay 
under tbe darpatnidar kabuliyat and a 
suit could lie at tbe instance of tbe pat- 
nidar and bo has relied in support of thie 
contention on certain observations of the 
learned Judges of the Bombay High Court 
in 42 Bom 93 (3) at p. 98 where it is 
said 

that bound by law does not moan bound by law 
to the plaiotiS but that the defendant at the 
suit of aoy person might be compelled to pay. 

It becomes necessary to esamioe the 
two contentions respectively a little care- 
fully, more particularly the first of tbe 
above contentions as tbe decisions of this 
Court seem to be in conlliot. Taking tbe 
first ground contended for that a suit 
would lie at tbe instance of the Nawab 
Bahadur for recovery of the patni rent 
from the darpatnidar it appears to us 
that this contention is opposed to tbe 
general rule that no rights can be ao- 
quired by third parties under a contraob 
unless by tbe creation of a trust, and the 
question whether a trust was created in 
favour of the Nawab Bahadur would 
depend on the construction of tbe dar- 
patni pottab in the present case (Es. 3), 
p, 1, part 2 executed by Daiba Kumari 
in favour of Tarini Prosad Dhar. We 
propose in the first instance to discuss 
the English law relating to the general 
rule just indicated. Sir William Adsod 
in his principles of the English Law of 
Contract, Edn. 17 (1929) (p. 279) expounds 
the English law on the subject as follows: 

(a) It was at one time thought that if the per* 
son who was to take a benefit under the cou* 
tract was nearly related by blood to the pro- 
misee a right of action would vest in him. The 
case ID 1 B«k S 393 (t), is coaclasive against 
this view ; (b) Equity Judges have used langu- 
age sometimes, very explicit, to the effect that 
where a sum is payable by A for the benefit of 
fl, B can claim under the contract as If it had 
been made with himself .... 


9. Khirod Behary v, Man Gobinda, 1934 Oal 
6S9 — 152 I C 851^61 Cal 841 — SS 0 W N 
6S2. 

8. Somashastrl v. Swaml Rao, 1917 Bom 55 = 
. m ^ ^ ?, 462=12 Bom 93=19 Bom L R 939. 

4. Twee^e V. Atkloson, (1861) 1 B A S 393 = 

Hi ®) 832=80 L J Q B 

265—121 E R 762=4 L T 468 = 9 W R 481 
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The impression that in any soch case a 
third party who is to be benefited ac* 
•quires equitable rights ex contractu arises 
as was explained by Jessel* M. B., in 16 
Ch D 125 (5)1 from the fact that an 
• agreement between two parties might 
well be so framed as to make one of them 
trustee for a third • • . • Whether a trust 
•has or has not in any particular case been 
•created must be a matter of construction 


traetee, ot a principal claiming or being charged 
through an agent. 

From the statement of the law in the 
leading text books we now turn to the 
leading English decision on the subject. 
In 6 Ch A 671 (8) Lord Hatberley, L. C, 
uses language to suggest that in equity, 
where a sum is payable by A B for the 
benefit ot C D, 0 D can claim under the 
contract as if it bad been made with him. 


us may be seen by reference to the case 
in 25 Ch D 89 (6) and 25 Ch D 103 (7). 
In the case last cited Lindley, L. J. put 
4be matter very tersely thus : 

But an agreement between A and B that B 
•shall pay C ga^e C no right o( action against B. 
1 cannot see that there is in such a case any 
diSerence between Equity and Common Law. 
It Is a mere question of contract. It is said that 
Mr. Peace has an equity against the company 
because the company has had the beoeSt of his 
•labour. What does that mean ? If I order a 
coat and receive it 1 got the benefit of the 
labour of the cloth manufacturer but does any 
one dream that I am under any liability to 
‘him. It is mere fallacy to say that because a 
tpersoD gets the benefit of work done (or some* 
body else he is liable to pay the person who did 
the work. 

Professor Langdell has put the English 
'Common Law view in the following clear 
•and vigorous language : 

A person for whose benefit a contract ie made 
df be 18 a stranger to the consideration, cannot 
maintain an action on it. This latter proposi* 
4ion is so plain upon its face that it is difficult 
to make it plainer by argument. A binding 
promise vests in the promisee, and in him alone, 
a right to compel performance of the promise, 
and it ie by virtue of this right that ao action 
is maintained upon the promise. In the case 
•of a promise made to one person for the benefit 
of another there is no doubt that the promisee 
can maintain an action not only in hie own 
name but for bis own benefit. If therefore the 
person for whose benefit the promise was made 
could also sue on it, the consequence would be 
that the promisor would be liable to two actions. 
In truth a binding promise to A to pay 100 
to B confers no right upon B in law or equity. 
It confers an authority upon the promisor to 
pay the money to B, but that authority may 
be revoked by A at any moment: (see Langdell 
on Contract, Art. 62). 

In Leake on Contrack, Edn. 7, p. 301 it 


is Said* 

A contract can create no right or liability in 
a person who is not a party to it unless he can 
claim or be charged through a party, as in the 
case of a cestui quo trust olaiming through a 

5. Empress Engineering Co., In ret (1681) 18 

Ch D 125=43 L T 742=29 W B 342. 

6. Murry v. Flavell, (1884) 25 Ch D 89 — 68 

L J Ch 185=49 L T 690=32 W R 102. 

•7. Rotborain i^lum and Chemical Oo., (1894) 

26 Oh D 10.^= 63 L J Ch 290=50 L T 219 = 
.32 W R m. 


self. In In re Empress Engineer ing Co* (5) 
Sir George Jessel, Master of the Bolls, was 
of opinion that the principle laid down in 
Touche V. Metropolitan (8) can be justu 
fied on the ground that an agreement bet. 
ween the two parties might be so framed 
as to make one of them a trustee for a 
third. In (I9I9) A C 801 (9), where the 
Charterer sued the Shipowner for the 
amount of the broker's commission as 
trustee for the broker, the claim was 
allowed as against the Shipowners on the 
footing of a trust. This is manifest from 
the speeches of some of their Lordships 
to which reference will presently be made. 
Lord Chancellor Birkenhead said: 


My Lorde, so far as I am aware, that case has 
aot before engaged the attention of this House, 
^nd I think it right to eay plainly tbat I agree 
:eith tbat decielou and I agree with the reason* 
ug, aborily as it ie expressed, upon which 
^he decision was founded. In this connection 
[ would refer to the welbkoown case In re 
Empress Engineering Co. (5). In the judgment 
>f Sir George Jessel, M. R. the principle le ex* 
(plained which in my view nnderlies and is the 
ixplanatioo of the decUion in 8 Ex 299 (10). 
rhe Master of the Rolls uses this language: 'So, 
^gaio, it Is quite possible tbat one of the parties 
to the agreement may be the nominee or trustee 
df third person. As Lord Justice James suggest* 
sd to me in the course of the argument, a mar* 
ried woman may nominate somebody to contract 
3 n her behalf, but then the person makes the 
:oDtract really as trustee for somebody else, and 
[tie because he contracts in that character that 
the cestui que trust can take the benefit of the 
contract.' It appears to me plain that for con- 
venience, and under long establiehed practice, 
the broker in such cases, in effect, nominates 
the charterer to contract on hie behalf, iu* 
fluenced probably by the circumstance that 
there is always a contract between 
and owner in which this stipulation wbion s 
to enure to the benefit of the broker, may 
:onveniently be inserted. In these cases the 
broker, on ultimate analysis, appoints tne 
charterer to contract on his behalf. / 
therefore wi th the conclusion arrived at by au 

8. Touche v. Metropolitan Ry. Warehousing 

Oo., (1870) 6 Ch A 671. ir.Unrd 

9. Lea Affreteura Keunia v. ^ 

(1919) A 0 801=88 L J K B 861=191 L T 

993=35 T L R 542=24 Com Oas 268. 

10. Robettaon v. Wait, (1853) 8 Ex 299—2 

Ex 209=1 W E 132. 
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4he learned Judges In I^obertson v. Wait (10), 
that in sMch cases charterers can sue as trustees 
<5D behall of the broker. 

Lord Wrenbury observed in the same 

have here to do with a contract between 
two parties reserving a benefit to a third The 
two parties are the Shipowners and the Char* 
terers. the third party is the broker of one of 
them, who Is to be remunerated in respect of a 
oontraot which Is being made for the hire of a 
ship. The particular form of contract in ques* 
tion Is of course prepared by or 1$ under the 
eyes of the broker who is negotiating the mat- 
ter. It is sent to the principals for signature, 
and they sign It. and there is contained in it a 
clause which reserves a benefit to the broker. 
Under these circumstances an action is brought 
by the broker against the shipowner for the 
commission which is expressed to be payable to 
him under the contract between the shipowner 
and the charterer, a contract to which be him* 
seif, I agree, was not a party. By agreement 
between the parties the record is to be treated 
as if the charterers were joined as a plaintid in 
the action. The case is one In which an action 
can be brought on behalf of a person to whom a 
benefit is reserved although be is not a party to 
it. That is the subject of the decision in Robert- 
son V. Wait UO). 

And again Lord Wrenbury remarks: 

Directly it is conceded that the broker al* 
though not a party to the contract, can sue on 
the contract, inasmuch as he can sue by the 
charterer as trustee for him, it appears to me 
that the case really is over. 

In 30 Gb D 57 (ll) the rola of the 
Common law and the exceptions to the 
rule have been stated by Lord Justice 
Cotton thus: 

Now, of course, as a general rule, a contract 
cannot be enforced except by a party to the 
contract; and either of two persons contracting 
together can sue the other, if the other is guilty 
of a breach of or does not perform the obliga* 
lions of that contract. But a third person, a 
person who is not a party to the contract, can* 
not do so. That rule, however, is subject to this 
exception: if the contract, although iu form it is 
with At Is intended to secure a benefit to £, so 
that B is entitled to say he has a beneficial 
tight as cestui que trust under that contract, 
then B would, in a Court of equity, be allowed 
to insist upon and enforce the contract. That, 
in my opinion, is the way in which the law 
niay be stated. 

It seems to us that the reason for the 
tule that none bat those in privity with 
the consideration can maintain an action 
CD the promisee ia found in the original 
conception underlying assumpsit. This 
tetnedy of assumpsit was founded on the 
notion of giving redress for damages in- 
jnrred by the non*fulfilment of a deceit- 
ful promise; only the person who suffered 
^he damage in queation could therefore 

il. Oandy v, Gandy, (18d5) 80 Oh D 67=64 L J 
Oh 1164=68 L T 806=83 W R 803. 


bring a suit upon broach of the promise* 
This rule was clerirly a procedural one 
and was peculiar to the action of assump- 
sit. The statement of the rule that the 
stranger to the consideration cannot main- 
tain assumpsit does imply according to 
English Courts that the promisor owes no 
legal duty to the person for whose benefit 
the contract is made. Thus Lindley, J. 
in hotherani Alwn (7) once said that 
if an agreement is made between A and 
B that B shall pay a sum of money to C 
the inability of C to sue is nob due to any 
defect of remedy. ' It is.*' said he» "a 
mere question of contract.*' The remedy 
by the action of assumpsit is as broad as 
the limits of contractual liability. If it 
were otherwise then one would have ex. 
peoted that the English Courts should 
have recognised the right of a stranger to 
sue upon a contract made for bis benefit 
now those forms of action have been abo. 
Hsbed by the Judicature Acts. English 
Courts have refused to sanction the ao. 
tions, generally, although exceptions have 
been introduced to the general rule by 
introducing the theory of trust, agency 
eto. In (1915) A C 847 ^2) at p. 863 
Lord Haldane L. C. said: 

My Lords, Id the law of England certain 
principles are fundamental: one is that only a 
perron who is a party toa contract, can sue on It, 
our law knows nothing of a jusquacstun ierte$ 
arising by way of contract; such a right can be 
conferred by way of property, as for example 
under a trust. 


The rule deduoible from the authority 
above cited is that it is a general princi- 
ple both at Common law and at equity, 
that a stranger to the contract cannotj 
sue on it although the stranger takes a 
benefit under it. There are however! 
several apparent exceptions from this 
principle. At one time it was considered 
that the nearness of relationship of one 
party to the contract with the party to be 
benefited by it gave the latter the benefit 
of the considerations and the right to 
sue on it. The Physician's Case cited in 
1 Ventr 6 (l3) was a leading authority on 
this point. There A made a promise to 
bis physician, that if he would effect a 
certain cure, he would pay a sum of 
money to the physician s daughter and it 
was held that sho might suo, 1 Venbr 


12. Dunlop Pnumfttic Tyre v, SeHrtdge, (1916) 
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318 (14) at p. 332 was another case of this 
type illustrating the exception from the 
general principle on the ground of nearness 
of relationship. There in assumpsit the 
plaintiffs who were husband and wife de- 
clared that the wifes father being seized 
of land which had subsequently descended 
to the defendant was about to fell £1000 
worth of timber to raise a portion for bis said 
daughter: and the defendant promised the 
father that, if he would forbear to fell the 
timber, he would pay the daughter£l000. 

It was held negativing the contention 
that the father alone could have brought 
the action, that the husband and wife 
could sue on the ground of nearness of 
relationship This last case was approved 
of by Lord Mansheid, C. J. a century after 
in 2 Cowper 437 (15) at p. 443 but these 
two cases were in the year 1861 consi. 
dered and deliberately disapproved in 1 
Best fi Sm 303 (4) and can no longer be 
considered law. 


1936 


Another exception to the general prin- 
ciple is illustrated by cases where A 
having as trustee for B contracted with 
C, B was held entitled to sue both C and 
A for the performance of the contract; the 
case in 6 Ch A 671 (8), already referred 
to is a case of this sort. So too in 25 ChD 
89 (6) where a widow who was the cestxii 
gue trust of a trust created by partnership 
articles was allowed to sue upon them. 
There are cases of agency which may be 
considered as furnishing another apparent 
exception from the rule, see 3 S W 4l7n 
(16). In some of the American States 
there was some early recognition of the 
right of the third person to sue. See the 
leading case in (1859) 20 N Y 268 (17). 
Mr. Street in his treatise on the Founds- 
tions of Legal Liability, Vol. 2, p. 157 
points out that in the State of New York 
the right of the third person to sue on a 
contract made for his benefit was by this 
leading case fully established. The Ame- 
rican doctrine laid down in the leading case 
is not binding on us and we are bound to 
follow the principle laid down by the 
Courts of Equity in England unless there 
are overriding authorities in Indian 
Courts which prevent us from doing so. I 

14. Datton v. Poole, (1681) 2 Lev 210=1 Veatr 

318. 

16. Martyn v. Hind, (1776) 2 Cowper 437=1 

Doug 142- _ ^ 

16. Hook V. Kiooear, {1818) 3 S W 417n=19 R R 

261. 

17. Lawrence v. Fox, (1859) 20 NY 238. 


am nob unmindful also of the fact that 
in several other foreign countries like 
Germany and Italy the view is taken that 
in a contract between A and B for benefit 
of C, C can bring an action against the 
person by whom the benefit is to be con- 
ferred and there is an interesting article 
by an American writer in the Harward 
Law Review Yol. 15, p. 43, showing the 
comparative statement of the law in 
different states including Japan, but we 
are nob troubled with either the Roman 
Law or the law of other foreign nations 
but we have to determine the matter by 
rules of equity as obtained in England. 
We now turn to the Indian decisions. 

The question of the applicability of the 
rule laid down in 1 Best & Sm 393 (4) to 
India where rights of parties have to be 
determined by equity, justice and good con- 
science came up for consideration by their 
Lordships of the Judicial Committee in 
37 I A 152=32 All 410 (18) there on 
25th October 1877 the appellant executed 
an agreement with the respondent's father 
that in consideration of the respondent’s 
marriage with his son (both being minors 
at the time) be would pay to the respon- 
dent Rs. 500 a month in perpetuity for 
her betel leaf expenses from the date of 
her reception and charged certain proper- 
ties with the payment with power to res- 
pondent to enforce it; itwas held in a suit 
in 1901 by the respondent to recover 
arrears of this annuity from 1896, when, 
husband and wife separated that respon- 
dent 1, although no party to the agree- 
ment was clearly entitled to enforce her 
claim and Mr. Amoor Ali who delivered 
the judgment of the Judicial Committee 
referred to the case in 1 Best & Sm 393 (4)' 

and observed as follows: 

First, it is contended on the authority in 1 
Best & Sm 393 (4) that as the plaintifl was no 
party to the agreement she cannot take 
tage of its provisions. With reference to this it 
is enough to say that the case relied on was aa- 
actioD of assumpsit and that the rule of common 
law on the basisof which it is dismissed Isnotin 
their Lordships’ opinion applicable to the facts 
and circumstances of the present case. Her 
the agreement executed by the defendant speci- 
fically charges Immovable property for tno 
allowance which he binds himself to pay 
plaintiff. She is the only person benehoiaiiy 
entitled under it. In their Lordships 
although no party to the document she is 
clearly entitled in equity to enforce her claim , 
and then their Lordshipa proceed to state. 

18. Kbwaja Mohammad I,2usaini 

(1910) 82 All 410=7 I 0 237=14 0 W N 866 
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Tbeir Lordships desire to observe that in 
India and amongst communities circumstanced 
as the Mahomedans, amongst whom marriages 
ace contracted for minors by parents and guar- 
diansi it might occasion serious injustice if the 
common law doctrine was applied to agree* 
nients or arrangements entered into iu con- 
nexion with such contracts. 

The noib case to be coosidored is 41 
Cal 137 (19) which cootains the weighty 
opioioD of Sir Lawrence Jenkins, C. J., 
and it is necessary to (luote at some 
length the observations of tbo learned 
Chief Justice (with whom A. T. Mukerji, 
J. concurred) for this decision has been 
the subject of consideration in two later 
judgaients of tbis Court and has been 
held to lay down the rule of equity some- 
what too broadly. There the facts shortly 
put were these : In 1899 defendants 1 
to 4 borrowed from plaintiff £s. 300 on 
16th August 1903; defendants 1 to 4 exe- 
cuted a registered instrument of transfer 
o( all their property moveable and im- 
moveable to defendant o for Ks. 2,000; 
Bs. 2,000 was not paid in cash and it was 
stated in the Kobala that out of the con- 
sideratioD money the sum of Bs. 330 due 
to plaintiff should be paid by defendant 6. 
On the same day there was an arrange, 
ment between plaintiff and defendant 5 
by wbiob the liability of defendant 5 was 
acknowledged and accepted and the Patta, 
the title deed of one of the properties was 
handed over to defendant 5. This money 
not having been paid by defendant 5 a 
suit was brought by plaintiff against de- 
fendants 1 to 4 as also against defendant 
8. Both Courts dismissed the suit. In 
allowing the appeal Sir Lawrence Jenkins 
uses the following language with regard 
to the applicability of Tweedle v. Atkin. 

(4) to the facts aforesaid : 

If we wore governed by Tweedle v. Atki,tson 
14). there might possibly be a difficulty In out 

‘hat 

1.^**^*"*°" » decision on a 

‘he Common Law 

«u?a auction in assumpsit 

® promise unless 
^ “ mo76d from the party to whom it 
* Hero wo have a definition oi con- 
V v r^* Wider than the requirement 
tS-2(d), Contract Act] 

In a Pull R 

tlonf« P ® ‘hfa Court in rela* 

«6=7 W n BL R Sup Vol 

- 7 W R 377 ( 20 ), that in those Courts the 


rights of parties are to be determined according 
to the gonoral principles of equity and justice 
without aoy distinction as in England, between 
that partial justice which is administered in the 
Courts of iaw and the more full and complete 
justice for which It is frequently necessary to 
seek tbo assistance of a Court of Equity. The 
rules and the fictions which have been in many 
cases adopted by tbo Common Law Courts iu 
England for the purpose of obtaining jurisdic* 
tion in cases which would otherwise have been 
cognizable only by the Courts of Equity are not 
necessary to be followed iu this country where 
the aim is to do complete justice in one suit. 
More than that wo now havo ample authority 
for saying that the administration of justice iu 
these Courts is not to bo in any way haraperoi 
by tbo doctrine laid down in Twcedlc v. Atkin'^ 
son (4). That I take to be the result of the 
decision of the Frivy Council iu tbo recent case 
Khwiija Muhaffimad KIuih v. l/umini Dc'Hon 
(18). In the report of that case in 14 C W N 
805 (16) at p. 808 there is an iutorlocutocy re* 
mark of Lord Macnaghton which indicates the 
limits imposed on a Court of Common Law. 
He there says 'Supposing she (that is the plain- 
till) were an English woman, it is true she 
could not bring an action in the King's Bench 
Division, but could she not bring a suit iu 
equity ?* The answer of the learned counsel 
was \es'. It is possible that this distinc- 
tion can bo explained by the history of the 
action of assumpsit which was a develop- 
ment of tbo writ of trespass. In the old writ 
in indebitatus assumpsit it was alleged that 
the defendant not regarding his said promise 
and undertaking but contriving and fraudu- 
lently intending craftily and subtlely to deceive 
and defraud, has not paid and so forth. The 
breach of contract was charged as deceit and it 
was only the person deceived who could sue. 
The bar then in the way of an action by the 
person not a direct party to the contract, was 
proUbly one of procedure and not of substance. 
Id India we are free from these trammels and 
are guided in matters of procedure by the rule 
of justice, equity and good conscience. 

With regard to the observation of Sir 
Lawrence Jenkins, C. J. that the decision 
in Tweedle v, Atkinson (4) was inlluenced 

no action in assumpsit 
could be maintained upon a promise 
unless consideration moves from the party 
^ whom it was made it seems the learned 
Chief Justice was of opinion that the re- 
medy by action of assumpsit is not as broad 
as the limits of contractual liability ; but as 
against thisview Lindley. J. uses language, 
in Alum Oo. (7) which has al- 

ready been quoted before and which goes to 
show that inability of the stranger to sue 
13 due to any defect of remedy but is a mere 
question of contract. Then again Sir 
Lawrence Jenkins, C. J. remarks at 


uar tnen m tno 


person not a direct nartv Z .v. 

probably one ol procedure and not oTSstluco^ 
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Here again the view of Sir Lawrence 
Jenkins conflicts with the view of 
Lindley, J , who regards the bar to action 
as a matter of substance and not of form or 
procedure. Then the learned Chief Justice 
observes : 

The case with which we are now dealing finds 
a close parallel id (1817) 3 Mer 583 (21) and also 
in the more recent cases of Touche y. Afcfro- 
politan 18) and Oandy y. Oandy (11). 

There is a valuable exposition of the 
law by Lord Hatherley in the first of 
these last two cases which was adopted 
by Lord Justice Cotton in the second. 
The Lord Chancellor said: 

The case comes within the authority that 
where a sum U payable by d B for the benefit of 
C D, C D can claim under the contract as if it 
had been made with himseif. That appears to 
me to be a principle which is of distinct use in 
the consideration of this case It appears to 
me that we have therefore ia the eiroamstances 
of this case a condition of affairs in which it 
would be right to bold that the plaintiff is en* 
titled to enforce his claim in this suit. 


Lord Hatherley 's observations must in 
our opinion be taken with reference to 
the context in which they appear, and if 
they are so taken then the foUo^ving 
oriticlsm by Page, J., (as he then was) in 
Jiban v. Nirupama (l), of Sir Lawrence 
Jenkins's view in 41 Cal 137 (11^) seems 
justified : see 53 Cal 925 (l): 

But tbsss observations of Lord Hatherley 
must be taken with reference to the context in 
which they appear, and in 6 Oh App 671 ^8), it 
is clear that Walker was treated as holding the 
sum which he received from the company uuder 
the agreement between himself and the com' 
pany as a trustee for the plalotiff. Lord 
Hatherley's obsecyations In Touche's case (8) 
were considered in In re Empress Engineering 
Co (5) In that case Jones and Pride were solici- 
tors who claimed in the liquidation ol the com- 
pany for work done upon instructions received 
by on© of the promoters. 

Referring to Touche v. Metropolitan 
Hallway Warehousing Co. (8) Jesael, 


M R. observed that: 

In that case the Lord Chancellor finds, as a 
net, that Walker was to receive the money as a 
,tu8le6 for the plainiiSs. If you can niake out 
ibat Jones and Pride are costuis que trust that 
iltets the case. It appears to me that they ate 
not The promoters were liable to Jones and 

PrL wbo are slmplytheir creditors. A being 

liable to B, 0 agrees with A to pay B. That 
loes not m.ke B a cestui que trust. 

In Man Krishna MuUtok s case (U bbe 
'acts were similar to that in present case 
Ihere A. a putnidar. created a darpatm 
in favour of B for Rs. 244 per annum. B 
sreaced a sepatm by an instrument m 


■ Gregory and Parker v. WUliams. (1817) 3 
Met 688. 


favour of C for Rs. 344 per annum, out of 
which Bs. 244 was to be paid to A for the 
darpatni rent, and Rs. 100 was to be paid 
to B, the darpatnidar. C paid the Rs. 244 
to A for sometime and then fell in arrear. 
A sued G lot rent and in this state of 
facts it was held that (l) mere payment 
of a 8um of money by C to could not be 
made the foundation of a legal obligation 
on tbe part of 0 to pay to A a, like sum in 
like circumstances in the future. More- 
over, there was no consideration passing 
to C from A to bind any such agreement ; 
and (2) it was farther held that as the 
instrumanb creating the sepatni was not 
executed for the purpose of conferring a 
benefit upon A, A was not entitled to sue 
G upon the agreement thereto contained 
either at law or in equity. In 55 Gal 
1315 (22) Sir George Rankin, G. J. (as he 
then was) subjected tbe statement of the 
law by Sir Lawrence Jenkins in Deb-^ 
narams* case (19) to considerable criticism 
and used language which would seem to 
suggest that tbe proposition formulated 
by Sir Lawrence Jenkins in that case was 
too wide. Sir George Rankin observed at 
p. 1326 of the report : 


Mot only, however, is there nothing in 8. 2 
;o encourage the idea that contracts can be en- 
orced hy a person who is not a party to the 
contract, but this notion is rigidly excluded by 
;he definition of 'promisor' and 'promisee.' The 
leoisiOQ in Tweedle v. Atkinson (l) W4$ a deoi* 
uoQ at law and was unaffected by tbe rules oi 
iquity. For this reason the Judicial Oommittee 
Q Khwaja Uuhammad Khan v fluwnins 
Bsi/um (18) regarded it as inapplicable to the 
:acts of the case before them where the agree- 
nent inclnded a specific charge on immoveable 
property. In my judgment it is erroneous od 
^be basis of that case or on tbe observations of 
Jenkine. 0. J., in Debnarain Dutt v. Chumlal 
3hose (19), to suppose that in India petsons 
who are not parties to a contract cau be admit- 
ted to sue thereon, except where there is an 
obligation in equity amounting to a trust ana- 
log out of the contract. I say nothing as to 
whether special rules of law may be applicable 
^0 communities among whom marriages ate 
contracted for minors by parents and guardians. 
But putting aside such cases I see no reason to 
think that tbe law in India contains a series ^ 
exceptions to the principle that a oontraot can 
only be sued upon as such by a party .• 

A trust may be founded on the 
capable of being enforced by a patty to the trust 
In appropriate proceedings as was pointed out 
in 10 Hare 163=68 E R 882 (28). 


Krishnalal Sadhu 
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To bark back to such cases as 2 Lev 210 
(U) and (1680) 1 Yentris 6=36 E R 5 (13), 
Is, lo 0^7 judgment, a clear mistake and the 
mistake is lOOt cured hj the circumstances 
that, under the Contract Act, the definition 
of 'ooneideration' is voider than in English 
Law. 

The next oase to be coQsidered is the 
deoisioQ of Lort Williaois, J. in the more 
recent case in Kshirode Behari Dutt v. 
Man Gobinda Panda (2), where the facts 
were simitar to the facta of the case io 
Jihan Krishna v. Nirupavia (l) and it 


was held that right of action lay in a 
third person under a contract between 
two persoos which if performed will bene- 
fit such third person, Lort^WilUams. J., 
came to the conolusion directly opposed to 
the view taken by Sir George Rankin in 
Erishnalal Sadhus case (22), as these 
oases seemed to be in confiict with Deb- 
narains oase (l9) which be proposed to 
follow. Lort* Williams, J. did not follow 
the constitutional principle of referring 
the matter to a Full Bench when be die- 
seated from two decisions of this Court, 
in Jiban Krishna Mallik's cose (i) and 
Krishnalal Sadhu*s case (22) just referred 
to for that is the proper procedure to 
take as the Courts of India have been 
reminded by their Lordships of the Judi- 
cial Committee of the Privy Council in 
53 I A 16I (24). In that case Sir John 
Edge observed as follows on the question 
of the proper procedure in case of coafiiot: 

Previous to that amendment in 1907 sub* 
88 2 and 3 bad been variously construed by 
diflerent Benches of the High Court at Calcutta 
none of which seems to have considered them* 
selves bound by any previous decision on the 
eubject by a Bench of that Court, and bad not 
followed the constitutional principle of referring 
the question on which they differed from a 
previous decision of their own Court to a Pull 
Bench to decide what, so far as the High Court 
was concerned, would be a binding decision on 
all t{ie Benches of that Court. If such a ques- 
tion had been referred to a Full Bench the 

J P.5li appolDted 

a Full Bench to consider such an important 

referaooe and to decide the question referred. 

An independent; examination of English 
cases as also tho decisions of the Judicial 
Committee shows that the view taken by 
J'iianv. Nirupama (l) and 
of Sir George Rankin, 0. J., in Krish. 
nalal v. Pramtlabala (22) is the right 
view to take and it follows therefrom 
■that a stranger to a contract cannot take 
the benefit of the contract b etween two 

34- v. Maharaja Kesho Pro- 


other persons reserving a benefit to a 
stranger unless from the terms of the 
contract it is clear that a trust for the 
stranger was intended. This view also^ 
receives support from the high authority 
of their Lordships of the Judicial Com- 
mittee io 26 C W N 514 (25) cited before 
us by Mr. R. P. Mookerji, the learned 
Advocate for the darpatnidar respon- 
dent. The (acts in that case were that 
after a sale of certain properties the 
vendor sold another item of property to 
a third person and it was agreed between 
them that the latter should discharge the 
inoumbrance on the property which the 
vendor had sold to the first purchaser 
free from incumbrance, it was held that a 
suit by the first purchaser against the 
eecond purchaser for recovery of the 
amount of the incumbrance was miscoo* 
ceived, the former being no party to the 
latter’s purchase and no trust having 
been created in bis favour. Lord Buck^ 
master said (at 515 bottom, of tbe report): 

Tbs plslot was a clumsy documdot and the 
suit as agaiost BiDdeswari was miscooccived* 
for tbe plaintiffs were no parties to the deed of 
7th September 1904 and no trust was crested io 
their favour. 


A Full Bench of the Madras High 
Court in 53 Mad 270 (26), after review of 
the oases English and Indian have reached 
the same conclusion as we have reached 
in the present oase. That case states 
the general rule in the manner we have 
done but states four exceptions to the 
rule one of which is that 'where a con- 
tract between A and B creates a trust in 
favour of C.** The question whether a 


trust was created or not in tbe present 
case depends on the construction of the 
terms of the contract between two parties. 
In the present oase it appears from tbe^ 
darputni kabuiiyats, see p. 7, Part 2, that 
the darpatni rent was to be paid into, 
the Sherista of tbe Nawab Bahadur of 
Murshidabad in the name of the patnidar 
and receipts taken from the zemindar 
and then at p. 8, line 5 it is stated: 

If you fail to pay the assigoed darpatni rent 
accordiDg to kists you shall remain bouod to 
pay what sum will fail due to the Nawab 
Bahadur on account of interest for defaulted 
kists, in terms of our patni kabuUyat. 

From these two clauses in the kabuli- 
yat it is apparent that no t rust was in 

26. Nathtt Khan v. Burtouath SioiEh IDJia P n 
176=66 I 0 107=26 0 W N 614 * ^ ^ 
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tended to be created in favour of the 
zamindar, the Nawab Bahadur, so as to 
entitle the Nawab Bahadur to sue the 
darpatnidar. On the other hand it 
seems to us that this stipulation was for 
the protection of the interest of the 
darpatnidar. We are therefore of opin- 
ion that the darpatnidar was not bound 
by law to pay the patni rent to the 
zamindar. 

It is next argued that although the 
darpatnidar might be held not liable to 
pay the patni rent to the Nawab Baba- 
dur still he would be bound to pay to the 
patnidar under the contract between him 
and the patnidar; and it is argued that 
for the purpose of S. 69, Contract Act, it 
is not necessary for the plaintiff to estab- 
lish that money was payable to the 
Zamindar in the sense that a right of 
action should lie in the Zamindar. Reli- 
ance is placed on a decision of the Bom- 
bay High Court in Soma v.Swamirao{3); 
the following observations made in that 
case no doubt support the contention of 
the appellant: 

Then the only question is whether the deten* 
dant is bound by law to pay that judi. Taking 
each step in order, I think it is very clear that 
he is ‘bound by law' does not mean bound by 
law to the plaintiQ but that the defendant at 
the suit of any person might be compelled to 
pay. Here we should hare to begin with the 
original donor Krishnaji against whom, it is 
conceded, the plaintiff might bring a suit to re- 
cover this judi upon the covenants of the 
deed of 1876. Krishnaji in turn, it is conceded, 
might reimburse himself from Bisto according 
to the tenor of the deed of 1902 and the under- 
standing and resultant contract of the parties. 

Then it becomes merely a question of fact 
whether Bisto in turn could compel the defen- 
dant Swamirao to reimburse him, and that is 
the question which I have already answered in 
anticipation by indicating that in out opinion, 
notwithstanding the inartificial character of the 
deed of 1005, its real intention, that intention 
being well understood, was that the defendant 
undertook Bisto's obligation to pay the judi on 
plaiotifl’8 land. Thus by three stages the plain- 
tifl could put the law in motion in such a way 
that the result would show that the defendant 
was bound in law to pay the money in the pay- 
ment of which the plaintifl was interested and 
which the plaintiff had thus in the first in- 
stance to pay. On that view we think that 
wo find solid ground fordoing what we do not 
doubt is justice in the case. i. e. compelling the 
defendant to carry out the original donors 
obligations to pay the judi on the plaintiff s 
land. 

Accepting the view taken in the Botnbay 
case the Question still xemains whether 
the pli'.iaiiffi the sepatnidar can take ad- 
vantage c£ bh right to contribution which 
founded on principles of equityj seeing 


that he himself was in default in the 
payment of sepatni rent to the darpatni. 
dar. The facts show that a suit bad to 
be instituted for realisation of the sepatni 
rent of the material period. Being him. 
self in default at the time when the patni 
was advertised for sale he cannot get any 
relief in equity. We are therefore of opi. 
nioD that the suit has been rightly dis- 
missed as against the darpatnidara, e. g. 
defendants 1 and 2. In the case before 
Lort. Williams, J. all the parties were! 
present before the Court and that cir- 
camstances made it possible for the 
learned Judge to give relief in the appeal 
before him instead of driving the parties 
to a separate suit. In the present case 
the Zamindar Nawab Bahadur of Uur- 
sbidabad is not a party to the present 
proceedings, and even if the decision of 
Lort- Williams, J. is right, the present case 
can be distinguished therefrom. 

The question next arises whether plain- 
tiff is not entitled to a decree against 
the patnidar Daibakumari or rather 
against defendant 3 who is her adopted 
son. There can be no question that the 
patnidar was liable to pay the Zamin- 
dar*9 patni rent and he was therefore 
bound by law to pay the same but de» 
fendant 3 seeks to evade the liability in 
the suit on the ground that the interest 
of the patnidar bad been transferred to 
another defendant in the suit namely Joy 
Chaod Serogi, towards the end of 1335 
B. S. Serogi is defendant in another capa- 
city and no relief has been asked against 
him on the footing of his being the trans- 
feree of the patni interest. The patni- 
dar defendant 3, does not produce the sale 
deed neither has the transferee got his 
name registered in the Zamindar's Sherista 
and under S, 13 of the patni Regulation 
the Zamindar is not bound to recognise 
the patnidar's transferee until certain 
conditions are ful&lled. In 54 Cal 1064 
(27), to the decision of which I was a 
party, it was held that until registration 
of the name of a purchaser of a patni 
tODurs is effected io the landlord s She- 
rista the transfer doss not affect the 
Zamindar's right, and in spite of the 
transfer the landlord may ignore the 
transferee and may continue to hold the 
recorded tenant responsible for the rent 
and other obligations imposed upon the 

37 Krishna Chandra Ohowdhuty v. Dlnanath 
Bi8wa8%928 Cal 94=107 I 0 857=54 Oal 
1064. 
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tCQure. In the presenb case as a matter 
of fact the proceedings under the patni 
Regulation were issued against Daiba. 
kumari and as a receipt Ex. l.A (Part 2, 
page 47) sbotvs that the present plaintiff 
paid the patni rent for Agrahayan 1336 
as also for the other period in question. 
In these circumstances the Subordinate 
Judge was not right in dismissing the 
suit against the patnidar, defendant 3, on 
the ground that the plaintiff himself ad- 
mitted in his deposition that Daibaku- 
mari, predecessor of defendant 3, sold her 
patni right to Joychand Serogi in 1335 
B. S. 

The result is that the appeal must be 
allowed and a decree for the amount 
claimed will be passed against defen- 
dant 3, The appeal is dismissed as against 
tbe darpatnidar defendants 1 and 2 with 
costs. It is allowed as against defen- 
dant 3 and the snit is decreed against him 
with costs of the trial Court. But the 
appellant is not entitled to any costs of 
this appeal as against defendant 3. 

Patterson, J.— I agree. 

v.B./b.K. Appeal allowed. 
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Jack, J. 

Abinash Chandra Kumar — Acoosed — 
Petitioner. 

V. 

Dhani Buksh Mahammad — Complain- 
ant — Opposite Party. 

Criminal Revn. No. 839 of 1935, Deci- 
ded on 14th November 1935. 

Criminal Mitappropriation — Complainant 
pawning ornaments with accused — Com- 
plainant returning money and asking for re- 
turn of ornaments — Ornaments not returned 
forthwith— Next day accused denying exist- 
ence of pawn — Pacts found against accused 
—Conviction under S. 406, Penal Code, held 
lustified. 

A complainant took a loan horn the accused 
and pawned with him certain ornamente. When 
the loan was returned the accused, instead of 
returning the ornaments forthwith, asked the 
complainant to come over tho next day to re- 
ceive back the ornaments pawned. The next 
day accused denied tho pawn. Tho trial Court 
found against the accnsed on all the facts: 

Beld : that tbe findings were snffiolont for a 
conviotion under 8. 406, Penal Code. 

[P 673 0 a ; P 674 0 1] 

S. K. Basu, Bamdas Mukherji aud De- 
babrata Mukherji— tot Petitioner. 

Order. — This Rule was issued on tbe 
Deputy Commissioner of Jalpaiguri and 

1986 C/85 & 86 






tQ6 opposit6 p&rty to sdow wla^ — 

conviction of and the sentence imposed on 
the petitioner should not be set aside. 
The grounds set oat in the petition are : 
(l) that on tbe findings arrived at by the 
learned Magistrate himself tbe conviction 
is illegal, (2) that the Magistrate having 
in effect found breach of trust having 
been committed in respect of tbe pledged 
ornaments the conviction under S. 406, 
I. P. G., in respect of tbe charge as 
framed in the case is nob maintainable; (3) 
that tbe Court should have treated the 
case as one of a civil nature ; (l) that in 
the absence of a clear finding that the 
petitioner bad acted dishonestly in viola, 
tion of a trust the conviction under S.406 
not sustainable ; (5) that the learned 


is 


Magistrate failed to consider if the facts 
and circumstances of tbe entire case pre- 
cluded tbe possibility of the petitioner 
having acted in tbe bona fide belief that 
he bad a lien on the pledged ornaments ; 
and lastly, that tbe elements necessary to 
flonstitnte the offence charged have nei- 
ther been found nor established by the 
evidence. 

The case for the prosecution is that the 
complainant had taken a loan of Rs. 12 
from the accused by pawning two gold 
ear-rings with himj'that on 24th February 
last the complainant went to the house of 
the accused and paid tbe sum of Rupees 
17-4-0 which was due to the accused ; 
that the accused accepted the amonnt 
and went inside the house to bring out 
tbe ornaments but returned without them 
and asked the complainant to come on 
the next day ; that on the next day the 
complainant went to the house of the ao- 
cased and asked for tbe ornaments but 
that the accused denied having ever lent 
any money to tbe complainant or having 
taken any ornaments as security for the 
loan from the complainant. On all these 
points the findings are against the accused 
except that the Magistrate stated that 
even if he did nob deny the pawn alto- 
pther be committed misappropriation as 
he did nob raturn tbe oroameate on the 
payment of the amount due as he should 
have dona according to the contract bet 
ween the parties. He finds that the ao- 

onsed did nob return the ornaments per- 
haps with a view to misappropriate them 

money from 

the oompUmanb by retaining them. He 

finds that the complainant paid off the 
entire dues of the accused amounting to 
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Rs. 17-4-0 but that the accaaed did not 
return the ornaments belonging to the com. 
plainant which he sbonld have done forth, 
with and that the accosed instead of re. 
turning the ornaments to the complainant 
denied the pawn and misappropriated the 
ornaments. These findings appear to be 
sufficient for the conviction of the peti. 
tioner under S. 406 inasmuch as they 
show that the accused dishonestly used 
or disposed of the property in violation of 
the trust created by a contract express 
or implied, the trust being the deposit of 
the ornaments as security for the loan. 

As regards the second point it is true 
that there is an error in the form of the 
charge. But the error appears to be a 
clerical error. The charge states that 
the accused took Rs. 17.4-0 as the prin. 
cipal and interest of a loan given by him 
ont be pawn of two gold ear-rings but that 
he did not return the ornaments and 
thereby committed breach of trust of the 
money and committed an offence punish, 
able under S. 406. This appears to be a 
clerical error in the framing of the charge. 
The fact is that the ornaments were en- 
trusted to the accused and that he com- 
mitted breach of trust of them in not 
returning them after the repayment of 
the loan. There is therefore no substance 
in this ground as the accused has not 
been in any way prejudiced by this cleri- 
cal error in the framing of the charge. 
The third point is that the dispute is one 
of a civil nature. It is true that oases of 
this kind are not generally admitted in a 
criminal Court, as generally there is some 
dispute about the amount payable and the 
criminal Courts are reluctant to take up 
oases of this nature. On this ground I 
bad some hesitation in discharging the 
Rule. But in this case there was no dis- 
pute as to the amount payable; there is no 
evidence whatever that there was a dis- 
pute at the time of the transaction. So 
that although on the facts found the ac- 
oused would be civilly liable there is no 
doubt that he is also criminally liable 
under S. 406. 

As regards the fourth point, it is clear 
on the findings of the learned Magistrate 
that the petitioner acted dishonestly in 
the violation of the trust and therefore 
the conviction under S. 406 is sustain- 
able. As regards the fifth point it is 
clear on the finding of the learned Magis- 
trate that it is impossible to hold that 
the petitioner acted in the bona fide be- 


lief that he had a lien on the pledged 
ornaments. The elements necessary to 
constitute the offence appear to have 
been found and there is evidence in sup. 
port of the findings. The Rule must, ao- 
cordingly be discharged. 

B.D./b.K. Rule discharged. 
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M. C. Ghose, J. 

Kalipada Mondal — Accused — Peti- 
tioner. 

V. 

Kali Kinkar Chatter jee — Complainant 
— Opposite Party. 

Criminal Revn. No. 627 of 1936, De- 
oided on 24tb July 1936. 

Penal Code (I860), S. 406**-Accu»ed pur* 
cbaitng gramophone on instalment basit^ 
Mere non* payment of instaiment cannot be 
considered as criminal offence. 

A parson purchased a gramophone on monthly 
instalments. As there was no payment of any 
instalment for some months the seller went 
to his bouse and asked for the machine. The 
accused had not sold the machine and though 
be could not immediately produce the machine 
when demanded be produced it in the Oourt : 

Etld • that the matter wae of cirll dispute. 
It was the baeiness of the seller not to sell hU 
machine unless he could see reasonable pros* 
pect of monthly instalments. If traders passed 
on their goods to improvident and impecunious 
persons, they most sufier the loss. The mere 
non-payment of monthly instalments could not 
be considered as a criminal ofience. 

[P 674 0 2 ; P 675 0 11 

Sudhansu Sekhar Mukherjee^tot Peti- 
tioner. 

Probodh Chandra Ohatterjee — for Op* 
positd Party. 

Order. — In this case the petitioner pur* 
chased a gramophone from the shop of 
the complainanti paid Bb. 80 and pro- 
mised to pay Es. 9 per month for ten 
months. This was in October 1934. 
Thereafter the petitioner paid nothing- 
About ten months afterwards the com. 
plainant went to bis bouse and asked for 
the machine* The petitioner could not 
immediately produce it and a criminal 
complaint was lodged. The petitioner 
produced the machine in Court. He has 
been convicted under S. 406, 1* P* 0. 
Upon perusal of the papers it appears 
that it is a matter of civil dispute. It 
was the business of the complainant not 
to sell his machine unless he ooold see 
reasonable prospect of monthly instal- 
ments. If traders pass on their goods to 
improvident and impecunious persona, 
they must suffer the loss. The mere non. 
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^payment of mootbly iostalmeots cannot 
Ibo considered as a criminal offence. As 
for the delay in proiooing the maobine, 
it was actually produced in Court. There 
is no 6nding that be bad actually sold 
the machine. The conviction is set aside. 
The fine, if paid, is to be refunded, 
D.S./r.k. Conviction set aside. 
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CUNLiPPE AND Henderson, JJ. 

Samarali and others — Appellants. 

V. 

jEJmperor— Opposite Party. 

Criminal Appeal No. 450 of 1936, De- 
oided on 30th July 1936. 

(a) Criminal Trial'-^HosUle wilnecs^Duty 
of proiocution^n is not right for Public 
Proiecutor to declare prosecution witneia as 
hostile— Only way in dealing with hostile 
witness lies with Judge. 

It is net right for a Public Proseootor to de^ 
olars a prosecutiou witness as hostUe. The only 
way Id dealing with witnesses who go back on 
their statements or testify In a way wbioh is 
frankly against the interest of the party calling 
them lies with the Judge of the Court. It is 
the duty of the Pahllc Prosecutor or of counsel 
representing the Crown to formally ask the 
leave of the Court to cro9S*examlne the offendiog 
witness both with regard to the evldenoe he has 
already given which is complained about and 
also, if necessary, to put questious to him todis* 
credit his testimony generally. 

fP 676 0 a ; P 676 C 1] 

(b) Penal Code(IS60), S. 366— 'Procedure'^ 
Judge should specifically question jury as re* 
gards its conclusion on ago of gtrl— English 
system is to be followed. 

In trying a case under 8. 366. it is the duty 
of Judges with jury to adopt iu part the system 
which is prevalent in England, and that is to 
put a specific question to the jury as to the con* 
oiaslon they have come to in relation to the age 
of the girl whoso maltreatment has beeu the 
subject of the charge. The jury, unless it is 
specifically put to them, never really under* 
stand what their duty is under S. 866. 

Joges Chandra Sinha-tox Appellant. 

Ehundkar, Dy, Legal Remembrancer . 
and Fanindra Mohan Sanyal—tot the 
Grown. 

Cunliffo.J— These appeals have been 
ably argued before os and are put for 
warden behalf of three men who were 
oonviotedby a Judge and jury at Mymen- 
eingh for crimes of abdnotion and rape 
npon a yonng Hindu married woman 
ihe appellants are Mohammedans. In mv 
opinion, this was a false case and it was 
made no more easy before the jury to 
come to a correct conolnsion by the man 
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ner in which it was handled by the learned 
Jndge. As the learned Deputy Legal 
Bemembrancer pointed out, it is perhaps 
diflioult to put one's finger upon any 
striking piece of misdirection : but the 
whole of tbe summing up, in my opinion, 
was apt to mislead the jury by the 
learned Judge's mieappreciation of tbe 
evidence which was laid before tbe Court. 
One of the most striking features of tbe 
case was that tbe witnesses whom one 
might have expected to have been called 
for tbe prosecution were called for the 
defence, while other witnesses whose 
names were originally mentioned as being 
proseontioD witnesses concerning whom 
the defence alleged that they were at the 
bottom of tbe false charge made against 
these three men, were never called at all 
and the extra featnre of the ease is that 
one of the prosecution witnesses gave evi. 
deuce which was quite inimical to the 
prosecution case and thereupon the 
learned Judge recorded in his diary that 
the Public Prosecutor declared this wit- 
ness to be a hostile witness. He refers 
again to this event in the charge by using 
the expression. — 'The witness was de- 
clared hostile by the prosecution'— a 
phrase wbioh 1 imagined at first was a 
slip, but evidently it is a true version of 
what occurred. It is very difficult to 
appreciate exactly what efifeot it would 
have upon a jury. But I think it is fair 
to draw the conclusion that the Public 
Prosecutor in this Court has very much 
more influence than he ought to have, and 
if he has very much more influence than 
he ought to have, it would only be a step 
further to imagine that the jury think 
that bis evidence or rather the way he 
presents his evidenoe is to bo accepted at 
a greater value than the way in which 
the defence evidenoe is presented. The 
conclusion that I draw is not far fetched 
in that regard and it is nob right to 
declare a prosecution witness as hostile. 
The only way in dealing with witnesses 
who go back on their statements or 
testify in a way which is frankly against 
the interest of the party calling them lies 
with the Judge of the Court. 

o oorreobly by 

r: Act, and it is the duty of 

the Pubho Prosecutor in such oiroum- 
stances or of counsel representing the 
Crown to formally ask the leave of the 
Court to orMs- examine the offending wit- 
ness both with regard to the evidenoe be 
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,ba8 already given which is complained 
about and also, it necessary, to put ques- 
fcions to him to discredit his testimony 
generally. The case is also an unfortunate 
one, because one of the charges against 
the accused is under that dreadfully 
drawn S. 366 of the Code which is al- 
ways giving trouble in these Courts, be- 
cause we never know in an appellate Court 
really bow the jury have made up their 
minds. It is an omnibus section dealing 
with both abduction and kidnapping and 
I think it is the duty of Judges with jury 
to adopt in part the system which is pre- 
valent in England, and that is to put a 
specific question to the jury as to the 
conclusion they have come to in relation 
to the age of the girl whose maltreatment 
has been the subject of the charge. It 
was not done here. I very much doubt 
that the jury, unless it is specifically put 
to them, ever really understand what 
their duty is under S. 366. It is difficult 
even for a trained lawyer to appreciate 
and it must be extremely difficult for a 
layman. I am leaving to my learned 
brother a close analysis of this charge. I 
think the appeals must be allowed, the 
convictions and sentences set aside and 
the appellants set at liberty forthwith. 

Henderson, J. — The prosecution case 
was briefiy as follows : One night at 
about 10 o’clock Tarnbala, P. W. 4, who 
is the wife of the complainant Jatindra 
Nag went out of the house to ease her- 
self accompanied by her mother-in-law. 
She was suddenly attacked by a body 
of 8 to 10 persons, including the 
appellants and was forcibly carried oS 
after being gagged. A search organised 
by the mother-in-law proved fruitless. 
The girl said in her evidence that the 
appellants bad committed rape upon her 
at various places. Eventually the com- 
plainant received information from the 
tbana to the effect that his wife had been 
found and was there. He accordingly, 
went and recovered her. It was never 
disputed by anybody that she was taken 
to the thana by the Chaukidar who gave 
evidence for the defence and who, as my 
learned brother has pointed out, ought 
really to have been called by the prosecu- 
tion. There is divergence as to what 
happened at the thana. According to 
the police witnesses, the girl refused to 
return to her husband and the Sub-Ins- 
pector made her over to the witness Bam 
Kumar Das, with the request that he 
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would send her back either to her bro- 
ther or eventually to her husband. 

There were several startling features 
about tbe case and, in my opinion, the 
learned Judge altogether failed -to put 
them before the jury in a proper manner. 
The charge was far too long, dealing with 
petty and unimportant matters and pre- 
sented in a thoroughly confused manner. 
It was the sort of charge which has fre- 
quently been condemned by this Court, 
in which no attempt was made to mar. 
shall the evidence under the proper 
headings and I very much doubt whether 
the Jury derived any assistance from it at 
all. Now, the first thing to notice is that 
tbe explanation of the law was confused 
and unsatisfactory. Tbe prosecution made 
a simple and straightforward case of 
abduction. Probably in view of the very 
unsatisfactory nature of the evidence 
with regard to tbe girl’s age and tbe fact 
that she bad given her age in the com. 
mitting Magistrate’s Court as 17, tbe 
prosecution thought that they were not 
justified in putting forward a charge of 
kidnapping. In spite of that, the learn, 
ed Judge introduced it himself and did 
80 in a thoroughly confusing way. His 
first direction of the law is in these 
terms; 

these poiots are proved, then the charge 
under S. S66 should be regarded as proved. If 
it is found that her age is above 16 years and 
she willingly went with the accused, then the 
charge under S. 366 falls. 

Now, tbe natural inference to draw 
from this id that if the girl was nob over 
16, the charge under S. 366 would be 
establiehed even though she went wil- 
lingly. Of cour86i it would and if the 
learned Judge thought that a parallel 
line of enquiry should go on in this case, 
be should have altered the charge aooor- 
dingly and given tbe appellants due notice 
of the fact that the age of tbe girl was 
going to be called in question. It could 
not be doubted that if she was below 16 
and went away willingly with the accused 
they certainly were guilty of an offence 
punishable under S. 366. Instead of 
dealing with the matter on these linesp 
the learned Judge tells them not to con- 
vict of kidnapping under S. 366, because 
no such offence was charged, and then 
proceeds to introduce a lot of irrelevancy 
about S. 366. NoWp if all the odd pas- 
sages dealing with this matter are put 
together* the irresistible conclusion is 
that tbe jury must have been in a hopeless 
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muddle. W© find it difficult to sappoa© 
that they really believed the evidence 
with regard to abduction and the direo- 
tions of the learned Judge are such that 
they may well have thought that they 
were entitled to bring in a verdict of 
guilty of kidnapping. There are, of 
cours©! as the learned Deputy Legal Re- 
membrancer points out, passages in the 
charge which should have prevented the 
jury from arriving at such a conclusion, 
but we are not concerned with isolated 
passages. We are concerned with the 
charge as a whole and the law has been 
presented in such a confused way that 
we really do not know what the Jury 
thought. 

But it is not only with regard to the 
explanation of the law that the charge is 


entry can write anything according to his sweet 
will. 

Of course, in any view of the matter, 
the learned Judge was over stating it 
when he said that such entries have very 
little evidentiary value. It is only when 
definite circumstances are proved to sug- 
gest that it has not been made in a bona 
fide way that its value could be called in 
question. Now, it is quite true that if 
Jatindra said that he did go to the thana 
and that be gave the information that 
bis wife bad been carried off by the ap- 
pellants and others, then the observa- 
tion of tbe learned Judge would have 
been to the point and of some use. But 
in the present ease, they are entirely 
irrelevant and misleading. The case of 
the prosecution is that Jatindra never 
went to the thana at all and never gave 


UDsatisfaotocy. There are several strik- 
ing features about tbe case. Tbe duty 
of tbe Judge was to marshall tbe evidence 
with regard to the points eucoinotly and 
clearly, so that tbe Jury would clearly 
understand the materials upon which 
they should take the facts into considera- 
tion. Instead of doing that, be delivered 
a charge whioh is a long and rambling 
account of what the various witnesses 
said a matter of which tbe Jury were 
perfectly aware without auy direction. 
I do not propose to deal with every matter 
but with only tbe more important ones. 
Now, tbe first admitted fact to wbioh I 
would refer is tbe existence of Ex. A. 
This is an entry made by tbe officer in 
oharge of Gaffargaon tbana on 29th May 
1935, and recorded by the Sub-Inspeolor 
Syder Rabaman. Tbe ooourrenoe is said 
to have taken place on the 24th May. It 
was, therefore, prior to this entry. The 
learned Judge tightly told the Jury that 
if they believed that this information was 
really givea by Jatindra, they could nob 
conviob tbe appellants. He, however, 
did not point out to them the oiroum- 
Btances whioh related to the question 
whether such information was, in fact, 
given. It was really a serious misdireo.! 
tion in the sense that the learned Judge 
was nob dealing with the realities of the 
case with regard to this particular entry. 
On this point tbe learned Judge said 
this; 

As tho Btatement of the informant 1b noted 
in a giBt form and as it is not read over to him 
to show that it baa been correotly recorded 
these General Diary entries have in reaUty very 
ilttlo evidentiary value, as the writer of the 


any information. What the learned Judge 
should have put before the Jury was two 
theories: (l) that tbe Police Officer made 
this entry in the ordinary course of busi- 
ness, as he made hundreds of other en- 
tries; and (2) that he invented the whole 
thing out of his own head about a person 
whose existenoe.so far as we know, he may 
have been quite unaware of for no reason 
whatever. The very fact that a great 
deal of this entry is admittedly true is 
enough to show that the prosecution sug- 
gestioo is purely fantastio. Another (act 
is that the girl was brought to the 
police station by the Chaukidar D. W. 3 
and it was obviously necessary to instruot 
the jury how this admitted fact fitted in 
with tbe respective oases of the two 
parties. Now, it would bo perfectly idle 
for tbe proseoution to suggest that the 
Chaukidar is not a real and genuine wit- 
ness. He obviously is and tbe explana- 
tion whioh ha gives is perfectly natural 
and straightforward. He was a witness 
who ought to have been examined by the 
prosecution and they ought not to have 
thrown his evidence overboard in the 
absence of very strong reasons. 

The reason for doing so , is a ridiculous 
explanation given by the proseoution 
witness, the girl herself. She solemnly 
suggests that she was sent to the thana 
by the aooused. What reason the accused 
should have for doing so, it is impossible 
even to imagine. Bub she is nob consistent 
even about this. First of all, she says that 
she was taken to the thana by the Chauki- 
dar after he had consulted with the aoous- 
ed. Later on she says that the aooused told 
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the Chaukidar to take her back to her own is so unhappy 

honse.Insteadofpomtmgouttothejnrythe have thought 

circumstances lo which the girl was pro- down that if tt 

strongly suggest witnesses or wi 
that the prosecution case wasentirely false, genuineness of 
the learned Judge devoted a good deal of Diary, they wc 
time to dealing with petty discrepancies the accused gui 
in the depositions of witnesses which did It only ren 
net make the least difference one way or or two about 
the other. Then another admitted fact Das. As my I 
18 the existence of Ex. B. which is the out, the Public 
entry in the General Diary with regard have been allc 
to the admitted fact that the girl was and deal with 1 
produced in the thana by the Chaokidar. for the learoec 
An abstract of the statement alleged to he \vould allos^ 
have been made by the girl is included cross-examine 
and it contains a reference to the alleged to bis depositii 
ill-treatment by a person referred to as ness had givei 
her dadi sasuri. The prosecution pounced almost transpi 
upon this word and proceeded to erect a favour of the p 
huge theory that a Hindu girl would a substratum c 
not refer to dadi sasuri, and it must have one place that 
been introduced by some Mabomedans, cutor to deck 
presumably some of the appellants, al- circumstances, 
though it is common ground that none of have exercised 
them was there. rejected the 

The thana officer who is said to have crosa-examinat: 
engineered this falsehood was of course From what h 
himself as well aware of the use of the appear that tbi 
word as anybody else. Instead of point- been able to esi 
ing out to the jury that there was no evi- to kidnapping 
dence to support this theory except the doubtful whetl 
use of the word itself, the learned Judge gard to the age 
expatiated on it at great length and ap- course. The 1 
peared to attach enormous importance to membrancer di> 
it, the result being that he presented be- we have read 
fore the jury a highly coloured picture ought not to e 
and entirely neglected what was on the re-trial. I ther< 
other side. He failed to point out the must be allowei 
whole of this entry part of which was d.S./r.K. 
admitted by everybody to be true and 
was therefore not invented by some un. 
known Mabomedans. It is quite obvious AIR 

that when the girl was produced in the p 
thana she must have made a statement GDNI. FFE 
of some kind and there is no reason to Giridhari L 
suppose that the Sub-Inspector, instead of Appellants, 
recording what she really stated, invented 
something else for no reason at all. Then, Emperor — 0| 
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is so unhappy that the jury may well 
have thought that he intended to lay 
down that if they disbelieved the defence 
witnesses or were not satisfied with the 
genuineness of the entries in the General 
Diary, they would be justified in finding 
the accused guilty. 

It only remains for me to say a word 
or two about the witness Bam Kumar 
Das. As my learned brother has pointed 
out, the Public Prosecutor ought not to 
have been allowed to declare him hostile 
and deal with him on those lines. It was 
for the learned Judge to decide'whether 
he would allow the Public Prosecutor to 
cross-examine this witness. On turning 
to bis deposition it appears that the wit- 
ness had given a great deal of what was 
almost transparently false evidence in 
favour of the prosecution, and it was only 
a substratum of truth which came out at 
one place that induced the Public Prose- 
cutor to declare him hostile. In these 
circumstances, the learned Judge would 
have exercised a wise discretion if he bad 
rejected the application and left the 
cross-examinatioD to the defence alone. 
From what has been said above, it will 
appear that the prosecution might have 
been able to establish a case with regard 
to kidnapping. But it is really very 
doubtful whether the evidence with re. 
gard to the age of the girl justified such a 
course. The learned Deputy Legal Be- 
membrancer did not really ask for it and 
we have reached the conclusion that we 
ought not to send the case back for a 
re-trial. I therefore agree that this appeal 
must be allowed. 

D.S./r.K. Appeal allowed. 
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CUNDIFFE AND HENDERSON, JJ. 

Giridhari Lal and others — Accused — 
Appellants. 


Emperor — Opposite Party. 


again, the jury were positively misled 
with regard to the general effect of the 
evidence. The learned Judge should have 
placed it prominently before them in the 
forefront of the charge that they could not 
possibly convict, unless they believed the 
girl and her mother-in-law. Instead of 
doing that, he suggests that the evidence 
of certain other witnesses is sufficient to 
prove the charge. Further, his language 


Criminal Admitted Appeals Nos. 146, 
147, 174 and 314 of 1936, Decided on 
2lBt July 1936. 

Pen»l Code (1860), S. 420 — ‘Cbealing’— 
Offence doea no» depend upon accuaed'e aue* 
ceaa in awindling amount of tlmea but upon 
auccesaful inducement of peraon cheated. 

The question whether an offence has been 
committed under 8. 420 does not depend upon 
the accueed's success in swindling of theamount 
of times that he has managed to obtain pro- 
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pertj by cheating bat depends on 
inducement oi tbe person cheated. [P 680 0 IJ 

D. N. Bhattacharja, Fanindra Mohan 
Sanyal, S. C. Taluqdar, Joy Gopal Ghose, 
Amiya Prosad Moitra aai. Satindra Nath 
Mookerjee— for Appellants. 

Khundkar, Anil Chandra Roy Chou- 
dhury and Nirmal Ch. Das Gupta for 
the Crown. 

Cunliffe, J.— The four appellants here 
•were convicted by the Chief Presidency 
Magistrate of offences for cheating under 
S. 420 of the Code read with the con. 
spiraoy S. 120.B and they were also con- 
vioted of individual offences of cheating. 
The learned Magistrate refrained from 
passing separate sentences under the 
conspiracy charges but be sentenced each 
of them to two years’ rigorous imprison- 
ment on the bare cheating convictions. 
It is a very bad case indeed of organised 
and up tc discovery successful attempts at 
swindling traders by means of the persons 
concerned putting themselves forward as 
being members of a reputable firm of 
buyers. The firm which they invented 
bad no existence. They called it a firm 
of Gangadbar Beni Prosad, and their 
method was to hire and lock up a 
room, keep a durwan there and operate 
from this place obtaining goods by swin- 
dling. After they bad obtained the goods 
they would resell them at prices under 
the market rate and it was through a 
police officer inspecting one of the accused 
customer’s stocks that the goods were 
found and the crime was detected. One 
of the appellants has been at this game 
before and presented an appeal, none too 
successful one, so far as this Court was 
concerned. We think that the facts 
which were very adequately dealt with by 
the learned Chief Presidency Magistrate 
are quite unassailable and as far as they 
are concerned, the appellants have never 
bad any chance of success at all. But 
they bad the advantage of an interesting 
and able argument put forward by Mr. 
Bbattaoharya who appeared for one whom 
I think 1 tnight safely call the leading 
appellant Giridhari Lal on grounds of law 
and procedure. Mr. Bhattacharya's con- 
tention amounted to this that in addition 
to the charge of conspiracy brought 
against these persons they were impro- 
perly charged with cheating in a manner 
contrary to the provisions of 8. 234, Ori- 

minal P. C. That section which is com- 
plementary to the preceding 8. 238 affords 


an exception to the usual rule in the 
criminal case that each offence must be 
the subject of a separate charge. S. 234 
lays down that if a person is accused of 
more than one offence of the same kind 
committed within a space of 12 months 
he may be charged with and tried at the 
same trial for any number of those offences 
not exceeding three. Mr. Bhatlacbarya 
argued here that the charges did, in fact, 
amount to more than three and he urged 
upon us that as they were put before the 
Court together with a charge of conspiracy 
they constituted an illegal procedure as 
laid down in the well-known case, decided 
in the Privy Council over 30 years ago, 
that in 25 Mad 61 (l). 


The answer of the Crown to this point of 
law was that the Subrahmania's case (l) 
was decided when the only type of con. 
spiraoy offence which was recognised by 
Indian Penal Code was that form of con- 
spiraoy which is known as conspiracy by 
abetment, but that since the decision in 
Sufira/rmania'^ca^e, (l) a new and supple 
mentary 8. 120.B, extending the law of 
conspiracy in India and bringing it into 
line with the law of conspiracy in England 
has been introduced and by the appear- 
ance of that section it is possible to try 
persons at one and the same time for con- 
spiraoy under S. 120-B together with 
numerous other charges not necessarily of 
the same kind. A number of authorities 
were cited to us by the learned Deputy 
Legal Kemembrancer in regard to his 
view of the law dealing not only with 
misjoinder of charges but also with the 
common case of misjoinder of parties. 
The whole position is a curious one. 
because I for one find it a little difficult 
to distinguish in principle between the 
decision in Subrahmania’s case (1) and 
these other more recent decisions even 
though it may be accepted that S. 120.B 
has extended the law of conspiracy beyond 
the narrow confines of the law of con- 
spiraoy depending upon abetment alone. 
It seems to be that at some time or an- 
other, (it may be quite soon), that the 
Judicial Committee will be asked to give 
an authoritative ruling upon any possible 
change in the law which has been intro, 
duoed by the appearance of 8. 120.B and 
it may well be that the governing factor 
in laying down the procedure as to what 


1 . Buoranmania Ayyar v. Emparor, (1903) 25 
Mad 61=28 I A 257=8 Sar 160 (P 0). 


CUNLIFPE AND HeNDERSON, JJ. 
SupeYintetident aud HeTnembtaticeT of 
Legal Affairs, Bengal — Appellant. 
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accused persons will depend upon some ~ ‘ ^aicutta 680 

necessary finding as to whether the parti- 
cular conspiracy in the particular case 
amounted toasingle transaction or several 
transactions. I have perhaps taken too 
much time in dealing with this point. I 
have only done so in deference to the 
argument addressed to the Court. 

We are of the opinion that on the ac- 
tualities of this case there has been no 
infringement of the provisions laid down 
in S. 234, Criminal P. C. No doubt the 
question whether an offence has been 
committed under S. 420 does not depend 
upon the accused’s success in swindling 
of the amount of times that he has 
managed to obtain property by cheating 
but depends in each individual case, on 
the successful inducement of the person 
cheated. In this particular case, we are 
of the opinion that if the charges, care- 
lessly drawn up as they are, are regarded 
in their proper perspective, there are 
only three charges which come within 
the legitimate purview of the section. For 
all these reasons, we dismiss these appeals 
80 far as the convictions are concerned. 

We dismiss also the appeals, so far as the 
sentences are concerned, with the excep- 
tion of the sentence upon the appellant, 

Badha Kissen Brahmin. He has alleged in 
this petition of appeal that be is only 18 
years of age. The Crown are unable to 
help us at the moment as to testing that 
allegation. If it is true, we shall reduce 
bis sentence. He must now surrender 
to his bail along with the others and we 
further direct that he be examined by 
the Police Surgeon who will report to 
this Court as to his exact age; and on 
receipt of bis report, if Eadba Kissen is 
found to be under 20, we shall certainly 
reduce his sentence. 

Henderson, J. — I agree that Mr. 

Bhattacharya was unable to lay the neces- 
sary foundation for his argument on the 
point of law. I am bound to say that 
had he been successful in doing so, then 
it was an argument which would have 
deserved our very serious consideration. 

In the present circumstances, I do not 
desire to express any opinion on the 
point raised. 

B.w./b.K. Appeals dismissed. 


v. 

Akhil Bandu Guha and others— H qs. 
pondents. 

Govfc. Appeal No. 1 of 1936, Decided od 
24th June 1936. 

(a) Company — No banking business — 
Deposit account similar to Government 
bavings Bonk account — Overdrah not 
allowed on deposit accounts but allowed on 
current accounts only— Company giving loan 
to depositor but showing as overdraft con- 
ceals true statements of facts. 

A common form of deposit account is a Govern* 
mentaccount in Savings Bank. It is difficult to- 
Tisualise any deposit customer of a Savings Bank 
going to the Manager of the Savings Bank and 
obtaining an overdraft. Neither would anyone be 
strictly allowed an overdraft based on a deposit 
account to an ordinary Bank. Overdrafts are the 
usual accompaniments of current accounts. There* 
fore a Company giving loan to one of its deposi* 
tots and showing it to be an overdraft to him 
conceals the true statement of facts. [P 083 C 1) 
* (b) Companies Act (1913), S. 282— Inter* 
pretetiDn^**Wilfully'* does not mean with 
criminal intent — Spontaneous action of person, 
who is free agent is wilful action— Term to 
be interpreted according tofacts of each case. 

The expression 'wilfully* in S. 282, Companies 
Act, does not embody the Idea of a criminal 
mentality, but the expression 'wilfully* used in 
the Companies Act in this country means 
nothing more nor less than the ispootaneoua 
action of a person who is a free agent. It is of 
course, a term that must be interpreted accord- 
ing to the facta of each ease. It has been des- 
cribed as not being a term of art, but a legal ex- 
pression to be fitted to the circumstances beln^ 
considered by the Court. [P G63 0 2J 

^ (c) Company— Balanco sheet — Should not 
be mere inventory^It should be pictorial re* 
presentation of trading position understand- 
able to people in commercial line. 

A balance sheet need not be, in fact it must 
not be, a mere inventory. It is supposed to be a 
pictorial representation of the trading position 
of the Company, easily appreciated not by igno- 
rant people but by persons who are reason- 
ably able to understand commercial expressions 
and commercial conditions: GiusAsfein v. Barnes^ 
(1900) A C 240 ; Peek v. Ourney, (1874) BEL 
877; Bex t. Eylsant, (1932) IKS 442 and Bex ?• 
Bishirgian, (1936) Ib^ L T 499, Bef 

[P 683 0 2; P 684 0 1] 
$ ^ (d) Company — Balance sheet— Loan and 
deposit accounts— Difference between— Con- 
solidation, amounts to suppression of truth. 

A loan and a deposit are items dilTerlng com- 
pletelv in principle from the balance sheet 
point of view. Strictly speaking they ought to 
appear on different sides, for one is an asset and 
the other Is a liability. Consolidating the two 
and presenting them as one item to the readers 
ie a striking case of non* disclosure, amounting 
to a suppression of the truth. [P 684 C 2] 

^ (e) Company- Position of directors** 
Directors stand in fiduciary capacities witJs 
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respect to capital under their control-^Invei* 
ting public should have confidence in mana- 
gers — Directors are not allowed to publish 
false balance sheets to cover their improper 
conduct. 

It is of paramount importaDce that the 
vesting public m India, now tbiit modern 
motbods are being adopted in business should 
hare the utmost confidence in those persons who 
are managlug Indian concerns. Directors of 
Joint Stock Companies stand In a fiduciary capa* 
oity with regard to capital under their control. 
They are in the position of trustees and are 
bound to deal with the capital under tbeir coo* 
trol as a trust aud cannot be allowed with im* 
punity to publish false balance shcots to conceal 
their own improper conduct. 

tP 6S4 C 2; P C8G C 2] 

(fj Company— Balance sheet not disclosing 
true state of affairs - Opiniort of auditor that 
it is properly drawn is of no value. 

The opinion of an accountant or an auditor 
that a balance sheet which does not disclose the 
true state of afiairs of a company has been pro* 
perly drawn Is of oo value whatsoever for no 
opinion expressed by him can turn a false balance 
sheet Into a true one. [P 665 C 1, 2] 

S. M. Bose and Diresivar Chalterjee — 
for Appellant. 

Barwell, Nirmal Kumar Sen, N. K. 
Basti, D. N. Bhatlacharjee and Hemendra 
Nath Basu — for Respondents. 

Cnnliffe, J. — This is an appeal by the 
Crown against an acquittal passed by tbo 
Sessions Judge at Dacca. The learned 
Judge himself was dealing with an appeal 
from convictions and sentences passed 
upon throe respondents here by a Local 
Magistrate for offences under the Compa- 
nies Act. The facts which led up to this 
prosecution are, I think, not in great dis- 
pute. It is the construction to be put on 
those facts which formed conffict between 
the prosecution and the defence in the 
trial Court and which has been tbo sub- 
ieeb of an elaborate argument both in 
the lower Court and before us at the 
hearing of the appeal. Now, the facts 
are shortly these: The three respondents 
Akhjl Bandu Cuba. Surjya Kumar Bose 
and Bajani Mohan Basak, were Managing 
Directors of a concern known as the Dba- 
keswari Cotton Mills Ltd. They were 
appointed to this responsible position out 
of a large Board of Directors amounting 
sometimes to as many as 17. The Com 
pany appears to have been a flourishing 
one paying dividends and was, as far as 
one can see. run and intended to be tun 
upon up-to-date modern lines both in its 
equipment and in its management. It 
may be seen from the contents of a small 
booklet that was handed to me which 
contained both a review of the year's 


working ending December 1933, the 
balance sheet, profit and loss account, and 
the revenue account, that the Directors 
were full of confidence as to their com- 
mercial position and also with regard t& 
certain subsidiary aims which took the 
form, as authorised by tbe memorandum 
and articles of association, of training 
young Bengalee businessmen in up-to-date 
business methods. There was another 
Company formed sometime after the 
Dbakeswari Cotton Mills Ltd. which was 
known as the Fiastern Bengal Jute aud 
Cotton Mills Ltd. This Company was at 
the material time in a formative stage 
only. It was engaged in thesamo branch 
more or less, of industry as the Dbakes- 
wari Cotton Mills and it bad the advan- 
tage of having as its Managing Directors 
the three respondents hero who had 
already considerable experience in the 
trade. 

Tbe trouble, however first came to light 
with regard to tbe Dbakeswari Cotton 
Mills Ltd., and its Directors when the 
balance sheet for the year ending Decern, 
her 1933, was produced in draft. An 
objection was taken at a Directors’ 
mooting by one of the Directors, who was 
not a Managing Director, to two items 
which appeared in tbe balance sheet. 
Tbe first was shown on the capital and 
liability side of the sheet and was en- 
titled “Deposits by others" Rs. 2,52,496. 
Then exception was taken also to an item 
which appeared on the property and assets 
side of the balance entitled “Advances to 
contractors and others" Rs. 69,334. 

It is not disputed, to turn first to tbe 
deposit item, that this figure represented 
or purported to represent the net balance 
of a deposit account which had been 
opened by tbe firm for tbe purpose of 
receiving cash from depositors which was 
divided. I think I am right in saying, into 
two deposit accounts; one on a per cent 
basis and the other at a higher rate of 
interest at 6 per cent. The indulgence in 
cash deposit taking which the Company 
had undertaken was perfectly valid. It 
was authorised generally by Art. M of the 
Memorandum of Association. But it is 
again not in dispute that this figure of 
roughly Rs. 24 lakhs was the nst balance 
of this account, because the actual de- 
posits amounted to nearly Rg. 3 lakhs, but 
for the purpose of arriving atRs. 24 lakhs 
DgorQ, a dfiduotioD bad bd^D oiadd from 
the total deposits by subtracting tho 
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loan of over Rs. 40.000 and its interest 
which bad been made by the Managing 
Directors to the Eastern Bengal Jnte and 
Cotton Mills Ltd. The Eastern Bengal 
Mills had at one time been depositors 
with the Dhakeawari Cotton Mills but at 
the time the loan was made, they were no 
longer depositors. It may also be noted 
that earlier than the date of this balance 
sheet the loans extended to the Eastern 
Jute Mills had amounted to well over 
Es. 60,000. So much for that figure. 

Turning to the other figure that I men- 
tioned, Advances to Contractors and 
others,” it is said that this figure con- 
tained a much smaller item of cash 
advanced to the Managing Directors 
themselves by way of prepayment of 
annual commission on the Company’s 
profits and travelling expenses, and it was 
objected, as far as the accounting expres- 
sion "Contractors and others” was con- 
cerned, "and others” did not indicate 
clearly that a loan had been made to 
officers of the Company. In fact it was 
argued that such payments did not con- 
stitute loan items at all. When the 
objections were raised at the Directors’ 
meeting there was a good deal of fuss and 
it is said that at the meeting which 
subsequently took place when the balance 
sheet was confirmed, the meeting was 
packed and the objectors were bowled 
down. Then came this prosecution on 
the part of a nominal shareholder who, it 
is suggested, was set up to complain by 
the recalcitrant Director who bad started 
the first objection and bad not signed the 
balance sheet. The respondents were 
prosecuted under S. 282, Companies Act 
of 1913. That section is in the following 
terms; 

Whoever io any returo, report, certificate, 
balance sheet or other document, required by 
or for the purposes of any of the provisions of 
this Act, wilfully makes a statement false in 
any material particular, knowing it to be false, 
shall be punishable with imprisonment of either 
description for a term which may extend to 
three years, and shall also be liable to fine. 

Closely connected with the penalty 
section of the Act, are the earlier sections 
which deal specifically with the form of 
balance sheet to be adopted. S. 132 for 

example is in these terms: 

The balance sheet shall contain a summary 
of the property and assets and of the capital 
and liabilities of the Company giving such 
particulars as will disclose the general nature 
of those liabilities and assets and how the value 
of the fixed assets has been arrived at. The 
balance sheet shall be in the form marked F in 
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the Third Schedule or as near thereto as oitcum- 
filances admit. 

Section 134 deals in part with a penalty 
to be sought in a still earlier section, that 
of S. 32, if a default is made in the re. 
quired form of the balance sheet, and the 
penalty for infringement there is a fine. 
Turning to the schedule mentioned in 
S. 132, Form F, one finds a specimen 
balance sheet in a very full form and as 
far as this case is concerned, I think the 
only requirement which needs notice is 
that, apparently, the Statute insists upon 
the loans made by the Company beingitem. 
ised with some precision on the capital 
and liability side of the sheet. Loans and 
mortgages are dealt with, also general 
loans prescribed as loans otherwise 
secured; and it is necessary according to 
the form to state the nature of the seou. 
rity. Finally we find the items of un. 
secured loans. 

It is not necessary for me I think to 
enter into all the elaborate arguments 
which were discussed in the two very 
long judgments of the Court below. 

I think it will sufifice if I endeavour to 
deal with the arguments which were 
addressed to us io this Court. It was 
contended on the part of the Crown that 
this manner of accounting concentrating 
upon the item ‘by other deposits’ amount, 
ed to a breach of S. 282. It was said 
that this was a false statement because it 
amounted to a non-disclosure of a material 
particular. The Crown argued that the 
figure ought not to have been the net 
amount at all, but ought to have been in 
the neighbourhood of Bs. 2,90,000 which 
would have shown the true deposit 
account and that the Bs. 40,000 loan 
ought to have been shown as a separate 
item altogether. It is necessary to deal 
with this point more particularly because 
I bad omitted to say that the learned 
Magistrate, for reasons which commended 
themselves to him, convicted the respon- 
dents for a false statement in relation to 
the 'by other deposit items’, bnt be acquit- 
ted them of the charge based upon the 
alleged mis-statement wrapped np in the 
item “Contractors and others." The way 
in which the defence met this argument 
on the part of the Crown was this: they 
said that the Company was in reality 
carrying on a subsidiary banking business 
and that they were entitled to do this 
under the two Arts. L and M in the 
memorandum and that this loan of 
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Bs. 40,000 made to the Eastern Bengal 
Mills was nothing more or less than a 
banker's overdraft granted to a banking 
oQstomer and therefore it was quite in 
order to enter as the banking deposit 
account the actual net figure of the ao. 
count, when showing it in the balance 
sheet. There was a further argument to 
illustrate this contention based on the 
well known difi'erence in banking law bet- 
ween banker's loan and banker's over, 
draft; and it was strenuously argued that 
here there was' nothing more or less than 
an overdraft, because the Eastern Bengal 
Mills was an old client of the banking 
side of the Company's activities, 1 shall 
deal with that point at once. 

It seems to me however that in reality 
this Company was not carrying on a 
banking business at all. Its object in 
receiving deposits in cash from its custo- 
mers was merely to assist its working 
capital. These were of course deposit 
accounts and were treated as deposit 
accounts, but in my experience I have 
never beard yet of an overdraft based on 
a deposit account. A common form of 
deposit account is a Government account 
in a Savings Bank. It is difficult to visua- 
lise any deposit customer of a Savings 
Bank going to the Manager of the Savings 
Bank and obtaining an overdraft. Neither 
do I imagine that anyone would be 
strictly allowed an overdraft based on a 
deposit account in an ordinary Bank. 
Overdrafts are the usual aooompani. 
ments of current accounts. Therefore 
I am not prepared to accept that this 
figure of Eb 2.63,200 odd, the net 
balance of the deposit account, with 
the isolated loan subtracted, was a pro- 
per way of entering the Company's acti- 
vities in this regard in the balance sheet 
to be issued to the'eharebolders. It is 
not disputed that this was an insolated 

DO evidence that any 
of the other depositors had loans extended 
to them; and one cannot free one’s mind 
from the thought having regard to the 
aspect of suggested concealment about the 
manner of accounting, that the Es. 40,000 
loan was made to a Company of which 
three respondent persons who made the 
loan were also the Managing Directors. 

Another point which was strenuously 
canvassed before us, and in the Courts 
below, was that supposing the method 
adopted of entering this combined finan- 
cial transaction was a wrong one, could 


it possibly come within the mischief 
of S. 282, having regard to the section's 
exact wording? It must be recollected 
that the word “wilfully" is employed in 
the section and the section also con- 
tains the words, as was apparent when 
when I read it, “a statement false in any 
material particular." This argument 
based on the word wilfully' very greatly 
impressed the Judge of the lower appel- 
late Court. 

I have DO hesitation in saying that it 
was largely due to his construction of the 
expression 'wilfully’ on the facts which 
were disclosed to him when considering 
the judgment of the Magistrate's Court 
that be reversed the conviction The 
learned Judge apparently took the line 
that the expression 'wilfully' embodies 
the idea of a criminal mentality and he 
came to the conclusion that there was no 
criminal mentality on the part of the 
three accused persons here. There I 
differ from him. In my opinion also the 
expression 'wilfully' used in the Compa. 
Dies Acts, both in this country and in the 
United Kingdom, means nothing more nor 
less than the spontaneous action of a 
person who is a free agent. The word 
wilfully' has been dealt with in certain 
well-known decisions to which I need 
not refer exactly but such seems to be 
the considered opinion with regard to its 
exact signifioanoe. It is, of course, a term 
that must be interpreted according to the 
facts of each case. It has been described 
as not being a term of art, but a legal 
expression to be fitted to the oiroum- 
stancea being considered by the Court. 

Now the really important question in 
this ease falls at last to be considered, 
and it is this : Was the entry of the 
figure to which I have referred over and 
over again appended to the expression 
deposits by others" in the oiroomstanoes 
of the case, a statement false in any 
material particular ? In my opinion, it 
was. The requirements of a balance 
sheet have often in law been discussed 
both in the Courts of this country and 
in England and it had been said that a 
balance sheet need not be, in fact it must 
not be, a mere inventory. It is supposed 
to be, to use an expression employed in 
one judgment, a pictorial representation 
of the trading position of the company, 
easily appreciated not by ignorant 
people but by persons who are reason- 
ably able to understand commercial ex- 
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pressions and commercial conditions. 
There is a well known observation of that 
great Judge, Lord Macnaughten, in (1900) 
A C 240 (l) at p. 250. The learned Law 
Lord there said : 

It is a trite observation that every document 
as against its author must be read in the sense 
which it was intended to convey. And every 
body knows that sometimes half a truth is no 
better than a downright falsehood. 

Then, again, in the old case, 6 H L 377 
(2), it was said in the House of Lords 
with regard to a prospectus that 
the foundation in relation to a projected com- 
pany was therefore necessarily laid in conceal- 
moLt ; and to render the scheme attractive to 
the public, the promoters were not only com- 
pelled to bide the truth but to give such a 
colour to the statements put forth in the pros- 
pectus as to tender them (though perhaps lite- 
rally true) yet, in the sense in which they must 
have known the statements would be under- 
stood by the public, really false. 

I apprehend that all these cases which 
sometimes deal with balance sheets and 
sometimes with propectuses are governed 
by the same principles of law with 
regard to the making of false statements, 
and it is the effect upon the ordinary 
investor reading the statements in an 
ordinarily careful manner in which an 
investor would do which has to be con. 
sidered, when one is making up one’s 
mind as to whether the breach of S. 282 
in this case of the Indian Companies Act 
has been committed. Those were the 
principles which were adopted by the 
Court of Appeal in England in two 
recent cases which are very familiar to 
those of us who study the law in relation 
to joint stock companies. The first is the 
case of Bex v. Eylsant (3), the second 
being the case of Bex v. Bishirgian (4) 
better known as the Pepper case. 
These were both instances in which 
the convictions that followed the trial 
depended upon the false prospectuses, 
although in the Boyal Mail Case (3) Lord 
Kylsant was also charged with conceal- 
ment of material particulars in balance 
sheets. In both cases also the jury were 
directed to consider what would be the 
effect on the minds of the members of 
the investing public. 

Now, applying these principles to this 
case, I have no he sitation in saying that 

1. Gluskstein v. Barnes, (1900) A. 0,240=83 L T 

393=7 hfanson 321=16 TL R 321. 

2. Peek v, Gurney, (1874) 6 H L 877 — 22 W R 

29=43 L J Ch 19. 

8. (1932) 1 KB 442=101 L J K B 97. 

4 (1986) 164 li T 499. 
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ordinary investors reading the item ‘by 
other deposits’ would imagine that it 
represented a total figure of accumulated 
doposits aD(3 nob an incorporated net 
figure making an outgoing loan. It is 
quite obvious that a loan and a deposit 
are items differing completely in princi- 
ple from the balance sheet point of view. 
Strictly speaking, they ought to appear 
on different sides, for one is an asset and 
the other is a liability. Consolidating 
the two and presenting them as one item 
to the readers, to my mind, is a striking 
case of non-disclosure, amounting to a 
suppression of the truth. I further re. 
gret very much to say that there was 
every inducement for the people who 
drew up this balance sheet to make it up, 
in this irregular fashion. It was cer- 
tainly an improper thing for the directors 
of the Dhakeswari Cotton Mills to advance 
money to the East Bengal Jute and Cotton 
Mills which was an embryonic concern and 
which might possibly turn out afterwards 
to be a competitor. These directors knew, 
or at any rate ought to have known, 
before the final minutes, which included 
the balance sheet, were confirmed that 
grave objections were being raised among 
their own colleagues to this type of action 
being adopted. They knew or at any rate 
ought to have known that the sbaie- 
bolders of this very big concern, scattered 
all over India, could not possibly on 
receiving by post a balance sheet of this 
nature appreciate these particular activi- 
ties of the company. 

In my opinion, the three respondents 
here were rightly convicted by the Magis- 
trate. It is of paramount importance 
that the investing public in India, now 
that modern methods are being adopted 
in business a fact which should be grati- 
fying to all men Of good will should 
have the utmost confidence in those per- 
sons who are managing Indian concerns. 
Directors of Joint Stock Companies stand 
in a fiduciary capacity with regard to 
capital under their control. They are 
in the position of trustees and I regret to 
say, that these three gentlemen do not 
seem to have appreciated their position 
and that they wilfully misled the share- 
holders by making up the balance sheet 
in the way they did. The convictions as 
passed by the Magistrate on the respon- 
dents are restored. As to the sentences, 
we take a graver view than the learned 
Magistrate did. We consider that the 
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fines imposed by the Magistrate ought to 
remain; bub the sentences of imprison- 
ment are enhanced in each case to one of 
three months’ simple imprisonment. 

Henderson, J. — I have had no diffi- 
culty in reaching the conclusion that the 
balance sheet was false. It was grossly 
misleading. It suggested that the amount 
doe from the company to depositors w-as 
Rs. 2,50.000 odd, whereas in reality 
it was over Rs. 2,90,000. Then, in the 
second place, it deliberately suppressed 
the fact that an advance of Rs. 40,000 
was made to the Eastern Bengal Jute and 
Cotton Mills. No explanation or juggling 
with figures can suggest that that balance 
sheet was true. The next question which 
requires consideration is whether this 
false balance sheet was prepared wilfully 
by the respondents and whether they 
knew that it was false. Their defence 
was that they bad drawn it up in good 
faith, because they thought that, as 
drawn up, it was in conformity with law 
and with Form No. F. I may note that 
it is clear that the respondents were not 
over scrupulous or punotillious with re- 
gard to money matters from the transac- 
tions which formed the subject matter of 
the third charge. Two of the respon- 
dents with the connivance of the third 
drew advances for themselves on account 
of their commission and travelling allow- 
ances and then showed it under the head- 
ing 'advances to contractors and others.' 
This was clearly an onsorupulous thing 
to do. But in support of their plea of 
good faith, they examined two expert 
witnesses, viz., a chartered accountant, 
named Reed, and the auditor of their own 
company, and both these witnesses gave 
evidence to the effect that, in their opi- 
nion, the balance sheet was properly 
drawn up. 

Of course, no opinion expressed by an 
auditor or accountant can turn a false 
balance sheet into a true one and the 
only importance of this lies in the effect 
that it may have had upon the intention 
of the respondents. So far as Mr. Reed 
is concerned, it has none at all because 
he was only shown the accounts a few 
days before he gave evidence and was 
merely called to depose that there was 
nothing wrong in the balance sheet. He 
was severely shaken in cross-examina- 
tion and I do not believe him when be 
says that in bis opinion the balance sheet 
was oatefully drawn up. I am further of 


opinioQ that the learned Magistrate formed 
a proper estimate of the auditor. He was 
related to one of the respondents and was 
clearly under an obligation to them. That 
be was not c.rrryiDg out his duties to the 
share-holders is abundantly clear from 
the fact that be did not press and call 
their attention to his objection that the 
advances made by the respondents to the 
Eastern Bengal Jute Mills wore impro- 
perly made. I canuot place any reliance 
on theopinion that ho has given. But be 
that as it may, the plain fact of the matter 
is that the opinion of an accountant or an 
auditor that a balance sheet, which does 
not disclose the true state of affairs of a 
company has been properly drawn is of no' 
value whatsoever. 

Then, again, the respondent relied 
upon the faot that the same method had 
been employed in drawing up previous 
balance sheets. As my learned brother 
has pointed out there never was any 
advance to any depositor, except to the 
Eastern Bengal Mills. So all this amounts 
to is that on previous ocoasious the res- 
pondents did the same improper thing for 
exactly the same reason. This clearly is 
no evidence of good faith. The explana- 
tion given for the contention that the 
balance sheet was properly drawn up is 
that this advance was in reality a banker's 
overdraft and not a loan, My learned 
brother has given full reasons for reject- 
ing that contention and I have no desire 
to elaborate it. In my opinion it makes 
not the slightest difference whether this 
advance was an overdraft or a loan. 
Supposing it were true that a banker was 
bound to disclose the existence of loans 
bat was entitled to suppress the existence 
of overdrafts, there might have been 
something to be said. But there cannot 
be any doubt that a banker in drawing 
up a b'alanoe sheet must disclose both” 
In my opinion, the respondents have 
entirely failed to show that the balance 
sheet was properly drawn up. They knew 
obviously that it was false, and it was 
further apparent from their own conduct 
that it was done wilfully. P. W. 8 is the 
Director who refused to sign this balance 
sheet. 

He had heard rumours of this improper 
advance to the Eastern Bengal Mills and 
was anxious to investigate the matter 
He was not allowed to enter the office or 
to inspeob the accounts without the per- 
mission of the Managing Directors. The 
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Directors' meeting to pass the balance 
sheet was called on 8th April. This wit- 
ness received the draft balance sheet the 
previous evening at 9 p. m. and had not 
time to examine it properly. In previous 
years he was given four or five days for 
this work. Accordingly, as soon as the 
meeting began, he asked that it might be 
postponed for three days so that he might 
have time to examine the balance sheet 
properly. This was disallowed, and he 
was left in ignorance of the true position. 
Such conduct is clearly not the conduct 
of honest men who think that they have 
drawn up their balance sheet properly 
and have nothing to conceal. Then, again, 
if we found on examination that the 
irregularities were of no importance to 
anybody and were of no benefit to the 
respondents, we might be able to bold 
that the action of the respondents was 
not wilful; but exactly the opposite is the 
case. There were two irregularities both of 
which were of benefit to the respondents 
and both of which were necessary to the 
respondents in order to enable them to 
cover up their tracks. From this it is 
transparent that they wilfully drew up a 
false balance sheet for their own benefit. 

1 think the respondents were ill-advised, 
when they became the Managing Direc- 
tors of a rival Company. At any rate, 
they received a warning from the objec- 
tion of a co-director, P. W. 8, when he 
objected to their taking up the manage- 
ment of the new mill as well. They pro- 
mised him that the new mill would deal 
with jute and not with cotton; but that 
promise was soon broken. The result was 
that when the new mill required money, 
the respondents were placed in a position 
in which their duty to one mill confiioted 
with their doty to the other. Not to 
mince matters they took money belonging 
to the Dhakeswari Mill in an iihproper 
and irregular way and used it for the 
rival mill. They knew that their action 
was improper and irrsgular, because even 
their timid auditor had warned them of 
the fact before. Having done this, they 
were determined to conceal their impro- 
per conduct from their own shareholders 
and from such members of the public as 
might be interested in the position of the 
company. Accordingly, they draw up the 
balance sheet in this false way and, so far 
as the balance sheet alone goes, they were 
completely successful in hoodwinking 
their aharebolders. Thus, there can be no 
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question that they knew the balance 
sheet to be false, and that they acted wil- 
fully in every possible sense of the term, 
in order to conceal their own improper con- 
duct. On the question of sentence, Mr. Basu 
contended that although it is necessary to 
inflict imprisonment, it should be nominal 
in the case of a technical offence of this 
description. I can find nothing technical 
in this offence. The only thing that can 
be Slid in favour of the respondents is 
that they did not put the money which 
they had taken from the company into 
their own pockets. But, of coarse, if they 
had done that, they would have been 
charged with another offence. I entirely 
agree with my learned brother that this 
is a serious offence, because persons io 
tbd position of theso gentldmen &t 6 
entrusted with the money of the public 
and are bound to deal with it as trustees 
aud cannot be allowed with impunity 
publish false balance sheets in order to) 
conceal their own improper conduct. 
b.d./b.k. Sentence enhanced. 
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Shib Chandra Boy — Accused “ Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Re^n. No. 557 of 1936, Decid- 
ed on 4th August 1936. 

Crimiaal P. C. (1898). Ss. 403 (1). 235(1) 
— Person, prosecuted under S. 283, Penal 
Code for obstructing river by extending 
tank*bankf , acquitted on appeal — Subsequent 
prosecution under Embankment Act for 
meddling with embankment Subsequent 
offence held not distinct offence and prio* 
cipie of autrefois acquit applied. 

A person was prosecated under 3. *283, Penal 
Code, for creating obstruction in the bod of ariver 
by estending a tank, and making banks. He 
was acquitted on appeal. Subseqaeotly be was 
prosecuted under S. 76'B, Bengal Embankment 
Act, for meddling with embankment : 

Held : that the subsequent oSence did not 
constitute a distinct offence within the meaning 
of S. 235 (1), Criminal F. 0., from one in the 
former case and, therefore, the principle of 
autre/ois acquit operated and the second prose* 
cation was barred. [P 687 C 2] 

Probodha Chandra Chatterjee — for 
Petitioner. 

Khundkar — for the Crown. 

Canliffe, J, — We granted this rule on a 
point of law based upon the principle of 
autrefois acquit laid down in S* 403, 
Criminal P. 0. The petitioner was on. 
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ginally tried for an offenoe under S. 283, 
Penal Code, and sentenced to pay a fine 
with a term of imprisonment in default 
of the fine. S. 283 is widely drawn, Sec- 
tion dealing with criminal acts causing 
danger to property, obstruction or in- 
jury to persons in a public highway or 
in a public line of navigation. After that 
conviction, the petitioner went up on 
appeal. On appeal, he was acquitted 
somewhat technically perhaps on the 
ground that the place which he had 
obstructed was not a navigable river as 
during considerable portions of the year, 
it consisted of a dry bed and the learned 
appellate Court Judge relied on a defini- 
tion of 'navigable river' laid down in the 
Government Estates Manual. Whether 
the learned Judge was right in specifically 
relying upon a definition whioh I should 
regard as being rather more executive 
than judicial 1 am not prepared to say ; 
but at any rate the petitioner was acquit- 
ted. That acquittal took place on 5th 
December 1934. Subsequently, the 
authorities returned to the attack, be- 
cause there is an order sheet on the 
record referring to a fresh prosecution 
under the Embankment Act, this time for 
an offence under S. 76. B of that statute. 
S. 76.B, Bengal Embankment Act, deals 
with the offence of interfering with em- 
bankments. Apparently after that. Mr. 
Ahmed, the Local Sessions Judge at Nadia 
was approached by way of motion and his 
record of what occurred in its material 
particulars runs as follows : “ Argu- 

ments heard. For judgment 2l8t May 
1936.” Then, a short judgment oama to 
ba delivered. The learned Judge said 
this : 

I went through (he records. The only ques* 
tiOD for determination in the case is whether 
S. 403 (1) applies (o this case, It is contended 
that as the applicant was once fined and acquit- 
ted on appeal under 8. 283, Penal Code, be can- 
not again be tried upon the same facts under a 
different enactment. But la this case I think 
the prosecution of (he applicant under 8 76 
01. (b), Embankment Act, is a distinct offence 
and it IS governed by 8, 235 ( 1 ), Criminal P. 0 
and as such, 8. 403 U) has no appUcation. The 
motion IS hereby rejected. 

That nxeana that a prelimioary point of 
law, whioh raised a plea in bar to the 
second prosecution, was rejected as the 
new offenoe under the Embankment Aot, 
in the opinion of the learned Judge, was 
quite distinct from the old offenoe under 
S. 283 and the learned Judge pte-supposed 
that the new prosecution wag going to be 


upoQ osaotly the same facts as the peti« 
tioner was tried in the earlier case. I 
need not refer in terms to S. 403 in its 
entirety. By sub a. (2) it refers back to* 
the provisions of S. 235. sub-s. (ij on the 
basis and on the basis alone that a dis- 
tinct offence has been committed. 
S. 235 (l) runs as follows ; 

1( in oae sories of acts so coancctcd togetboc 
as to form the same traasactioa, more oSeacos 
tbaa one are committed by the same person, be 
may be charged with, and tried at one trial for, 
every such oQouoe. 

The question is whether the offence of 
meddling with an embankment is a 
genuinely dislinct offence from the kind 
of offenoe with which the petitioner was 
charged under the widely drawn S 283. 
It is no good looking at the bare terms of 
8. 233. One must, I think, in equity look 
at the exact charge as embraced by 
S. 283 and tbe charge against the peti- 
tioner, as I understand it, was of oreatingi 
an obstruction in the bed of the river by| 
extending a tank and making banks which 
would constitute an obstruction under 
the section. In my opinion, it cannot be 
said that meddling with an embankment 
is a distinct offenoe as compared with 
this first offenoe with whioh the peti- 
tioner was charged, and then acquitted 
which was, as I have indicated, conoerned 
with making a tank together with extend, 
ing some kind of protection to it in the 
way of an embankment. For these rea- 
sopa, I think that the principle of autre, 
/ois aeguil operates in favour of the peti. 
tioner here. The prosecution in 1934 
had reached a finality before this new 
prosecution under the Embankment Aot 
was launched. We had a case the other 
day when we ordered a man to be retried 
by a Magistrate under another section of 
the Code after he had been convicted 
under a separate section, and when the 
learned Magistrate proceeded to carry out 
pur order, learned counsel rose and said 
My client has been acquitted of the 
offence; I would plead aulre/ois acquit.' 
And when he came to us, we pointed out 
to him that he could nob plead autre, 
fois acquit, because there was no finality 
there; bub here there was. The rule 
therefore, will be made absolute. ' 

Henderson, J. — I agree. In showing 
cause, the learned Deputy Legal Remem. 
branoer tried to persuade us that the pre 
sent prosecution is really for a different 
offenoe. The argument he made is this • 
the previous prosecution was for obstruo- 
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tion of the river by the erection of banka 
in connection with the extension of the 
petitioner s tank. The present prosecu- 
tion is not really for that at all, but for 
something done in the course of smashing 
down the embankment of the rivet itself. 

I can find nothing whatever in the record 
to support any such argument. There is 
nothing to show us that the petitioner 
smashed down anything in connexion 
with the extension and excavation of the 
tank. The present prosecution is based 
upon a letter written by the Collector 
and the impression that letter has made 
on my mind is that the present prosecu- 
tion was intended to be precisely the same 
thing on a misapprehension of the law. 
Certainly that is the course which the 
proceedings took in the Court of the 
learned Sessions Judge. It by no means 
follows that anything which the peti- 
tioner is supposed to have done to what 
is called the bank of a river would be an 
offence under 8. 76-B, Embankment Act, 
at all. I have, therefore, reached the con. 
elusion that there is no foundation for the 
argument made on behalf of the Grown 
and I agree that this rule must be made 
absolute and the proceedings quashed. 

D.S./b.K. Rule made absolute. 

A. I. R. 1936 Calcutta 688 
Gdha, Bartley and R. C. Mitter, JJ. 

Collector of Dacca — Appellant. 

V. 

Gholam Kuddus Choudhury and others 
— Respondents. 

Letters Patent Appeal Nos. 1 to 5 of 
1935, Decided on Slat March 1936, from 
Mukerji and M. C. Ghose, JJ., D/- 14th 
March 1935. 

(a) Appeal — Right of — Mutt be given by 
expres* enactment. 

A right ol appeal from auy decision of any tri* 
bunal must be given by express enactment; 
such a right can not be implied : Sand Bank 
Charily Trustees v. North Staffordshire By. 
Oo., (1877) 0 Q B D 1, Bel. on. [P 690 0 1 ] 

(b) Letters Patent (Calcutta), Cl. 15— "Judg- 
ment'', meaning of — “Judgnienl" in land ac- 
quisition case is judgment under Cl. 15. 

The ** judgment'* in 01, 16» Letlera Patent, 
means a decisioa which aCeots the merits of the 
question between the parties, by determining 
some right or liability; judgment in a land 
acquisition case Is a judgment as mentioned in 
01. 16. Letters Patent, and Isappealable: 8 Beng 
L R 433 ; 9 Oal 482 (P C) and 0 Cal 594, 
Sel on. [P 690 0 1.2] 

(c) Land Acquisition— Basis of valuation — 
There is more than ordinary room for guess^ 
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exposition of reasons for con- 
clusions arrived at should not be demanded. 

Id all valuation, judicial or otherwise, there 
must be room for inference and inclinations of 
opinion which are difficult to reduce to exact 
reasoning or to explain to others i. e. something 
more than guesswork. It would be unfair to 
require an exact exposition of reasons for the 
conclusions arrived at : 26 Bom 1 {P C\ Reh on. 

[P 691 0 1] 

(d) Land Acquisition Act (1894), S. 18 — 
Owner of land objecting to amount awarded 
but not to apportionment between tenants— 
Afterwards be would be entitled only to 
proportionate and not full increased amount 
resulting from his objection less compensa^ 
tion accepted by them -Government and not 
owner is entitled to benefit arising from 
tenants having accepted compensation at 
lower value. 

Where in proceedings under Land Acquisition 
Act, the owner of the land has objected under 
8. 18 to the amount awarded, but has not 
objected to the apportionment between them, 
the owner Is not entitled to an Increased 
amount resulting from his objection less the 
compensation accepted by the tenants, but only 
to such proportion of the increased amount as 
accords with the apportionment awarded ; the 
Oovernment and not the owner is entitled to 
the benefit arising from the tenants having ac- 
cepted compensation upon a lower value : 1932 
P C 102 and 1929 All 525, B$l. on. [P 692 0 1] 

(e) Land Acquisition Act (1894), S. 30 — 
Interests of landlord and tenant with right 
of occupancy— No general rule exists as to 
apportionment. 

Id the matter of determining the value of the 
two different interests, the landlords and the 
tenants, the position that the tenants on the 
lands acquired, had right of occupancy in the 
same has to be taken into consideration. There 
is no doubt that there is, and csn be no rule of 
general application, applicable to apportion- 
ment between a landlord and a tenant with a 
permanent right of occupancy ; and what is 
sometimes called a rough and ready method of 
settling the matter of apportionment has to 
be adopted. Landlords held entitled to 2/5 of 
value of entire interest in land acquired. 

[P 692 0 2] 

Sarat Chandra Basak and Bijan 
Kumar Mukkerjee — for Appellant. 

Atul Chandra Gupta, Nurul Euq, 
Hamidul JInq Choudhury (in 3 and 4), 
Shamsuddin (in 1 and 5), Eajendra 
Chandra Guha and Mahendra Kumar 
Ghose (in 2) — for Respondents, 

Jod^meiit. “ These five appeals are 
under S. 15, Letters Patent, and have 
arisen out of prooeedings under the Land 
Acquisition Act. In pursuance of a de- 
claration, dated 17th December 1928, 
lands were acquired for a project named 
** Landing Grounds for Aeroplanes at 
Dacca, in the village of Dbanmandal, 
Zillah Dacca.*' The village is just out- 
side the Municipal limits, and the lands 
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aoiiuirdd were near the other lands in 
the village purchased by private owners 
for residential purposes. The lands ac- 
quired had tenants on them, having 
rights of occupancy ; their landlords had 
lakheraj right in the same. The Colleo. 
tor valued the tenants’ interest in the 
lands acquired at Rs. 275 per bigba and 
the lakheraj right of tbs proprietors at 
twenty-five times the annual rent, and 
five years’ purchase in addition for the 
loss of selami of the net annual profit for 
rent paid by the tenants to the proprie- 
tors; the total valuation of all interests 
in the lands acquired was about Rs. 450 
per bigba. The tenants accepted the 
Collector's award ; there were, however, 
references under S. 18, Land Acquisition 
Act, to the Special Land Acquisition 
Judge, on applications made by the pro- 
prietors claiming increment of the valna. 
tion of their interest in the lands 
acquired. The proprietors claimed that 
the lands acquired should have been 
valued by the Collector at Rs. 5,000 
a bigha. 

The learned Special Land Acquisition 
Judge, on consideration of the materials 
placed before the Court, increased the 
valuation of tbe lands acquired ; that 
value of tbe lands was estimated by the 
Judge at Rs. 1,150 per bigha. The in- 
crease in the valuation was based on 
three transactions subsequent to the 
notification under which the lands in 
question were acquired. Tbe two Mirash 
Pottae, Exs. 1 and 2 in the case, accord, 
ing to which the value of the lands 
covered by the documents worked out at 
Rb. 1,350 ; a deduction was made from 
that valuation, for the reason that the 
lands acquired were at a greater distance 
from the town of Dacca, and therefore 
slightly less favourably situated. The 
third transaction relied upon by the 
J udge was an offer of which, as it appears 
from the Judge’s judgment itself, the 
exact terms were not in evidence and in 
regard to which negotiations had not been 
completed. The evidence relating to this 
transaction was oral, coming from a wit- 
ness examined on the side of the Govern- 
ment ; from the particulars given by the 
witness in his deposition before the Court, 
the learned Judge came to the conclusion 
that the total value of the land, in regard 
to the granting of a permanent lease 
negotiations had not been completed, was 

Rs. 1,150 per bigha. This plot of land 
1886 C/87 & 88 
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comprised an area of five bighas adjoining 
the lands acquired. It may be noticed 
also, while referring to the judgment of 
the Special Laud Acquisition Judge, that 
according to the Judge, the landlords clai- 
mants before the Court were entitled to 
get tbe full value of the laud less the 
value of the tenant’s interest as valued 
by the Collector. The landlords were to 
get Rs. 875 per bigha as their share of 
tbe value of the lands acquired. 

The Collector of Dacca preferred appeals 
to this Court directed against the deci- 
sion of tbe Special Land Acquisition 
Judge to which reference has been made 
above. The appeals (.Appeals from Ori- 
ginal Decrees Nos. 212 to 247 of 1930) 
directed against that decision, were heard 
by two learned Judges of this Court : one 
of the six appeals {No. 247) was dismissed 
by tbe learned Judges, while in the other 
five (Nos. 242 to 246), there was differ- 
ence of opinion as between the Judges, 
and those appeals were also dismissed in 
view of the provision contained in S. 98, 
Civil P. C. The Collector of Dacca pre- 
ferred these appeals under S. 15. Letters 
Patent, in those five cases in which tbe 
opinion of the Senior Judge of tbe Divi- 
sioQ Bench prevailed. 

It is necessary at this stage to give our 
decision on tbe question of competency of 
these appeals, raised by way of prelimi- 
nary objection. It was urged on behalf 
of tbe respondents in these appeals that 
no appeal was permissible under the 
Letters Patent, inasmuch as tbe decision 
of the High Court in a land acquisition 
case was not a judgment within S. 15 of 
the Letters Patent, so as to enable a party 
to file a further appeal to tbe High Court 
under that provision of the law. In sup- 
port of this position, reliance was placed 
on the decision of the Madras High Court 
given in the year 1918, in 41 Mad 948 (l), 
based principally on the judgment of 
their Lordships of tbe Judicial Committee 
of the Privy Coonoil, delivered in the 
year 1912, in 39 I A 197 (2) and on the 
observations of Lord Macnaughten in a 
case decided by the Judicial Committee 


1. MnnavlkramaQ Tiromalpad v. Oollector of 

NllgitiB, 1919 Mad 626 =49 1 0 27=41 Mad 
943=35 M L J 110 (F B). 

2. Rangoon Botatoung Oo. v. OoUeotor of 
Rangoon, (1912) 40 Cal 21=39 I A 197=6 
L B R 160=16 I 0 188 (P 0). 
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in the year 1913, 17 C W N 421 (3). The 
provisions in the Land Acquisition Act 
contained in S. 26 of the Act, were how- 
ever amended in the year 1921, by the 
Amending Act 19 of 1921. Every award 
under the Land Acquisition Act was to 
be deemed to be a decree, and the state- 
ment of the grounds of every such award, 
a judgment within the meaning of S. 2, 
01. (2I and S. 2, Cl. (9) respectively of 
the Code of Civil Procedure, 1908, (S. 2, 
Amending Act) ; consequential changes 
were also introduced in S. 54, Land Ac- 
quisition Act, providing for appeal to His 
Majesty in Council, subject to the provi- 
sions contained in S. 110, Civil F. C., 
(S. 3, Amending Act). 

The reason for the amendments re. 
ferred to above, was to remove the 
anomaly created by the decision of the 
Judicial Committee in 39 I A 197 (2), 
and to meet the observations mado in 


Privy Council by their decision in 10 I h 
4 (6), which affirmed the decision of this 
Court in 6 Cal 594 (7), in which the defi- 
nition of the word ''judgment" contained 
in 8 Beng L R 433 (o) was adopted. A 
judgment in a land acquisition case is 
now under the Code of Civil Procedure, 
and appealable as such, and we do not see 
any reason to give a limited meaning of 
the word as used in the Letters Patent. 
The view taken by the Lahore High 
Court in 3 Lah 420 (8). was that the Land 
Acquisition Amendment Act (l9 of 1921) 
did not in any way affect the right of ap- 
peal from the judgment of one Judge to a 
Division Bench under the Letters Patent; 
the scope of the amendment was to extend 
the right of appeal, and not to curtail 
any existing right. As it was pointed out 
by the learned Judges in the above case, 
S. Ill, Civil P. C., prohibits an appeal to 
His Majesty in Council from the judg- 


that case by their Lordships based on 
Lord Bramwell’s dictum in (1877) 3 Q B 
D 1 (4), that an appeal did not exist in 
the nature of things; a right of appeal 
from any decision of any tribunal must 
be given by express enactment; such a 
right could not be implied. By the 
Amending Act of 1921 the awards of 
Courts made in land acquisition cases 
were placed in the same category as 
decrees, and awards are now, after the 
passing of the Amending Act, decrees and 
orders of Civil Courts; and the statements 
of the grounds of such awards are judg- 
ments within the meaning of the Code of 
Civil Procedure. The question for con- 
sideration now is whether a judgment in 
a land acquisition case is a judgment as 
mentioned in Cl. 15 of the Letters Patent 
and the question in our judgment must 
be answered in the words used by 
Couch, C. J. in 8 Beng L R 433 (5) : 

The judgment in 01. 16 means a decision 
which affects the merits of the question bet- 
ween the parties, by detetmining some right ot 

liability. . o 

The definition of judgment m 8 
Beng L R 433 (6), must be taken to 
have received the approval of their Lord- 
ships of the Judicial Committee of the 


3 . The Special Officer Salsette Buildmg ^tM 

V. Dosabhai, (1919) 20 I 0 769 — 17 OWN 

4. sl^nd^Bank Oharity Trustees v. North Straf- 

fordshirc By. Oo., (1877) 9 Q B D 1. 

Justices 01 the Peace for Calcutta v. The 
OritutalGas Oo., (1872)8 Beng LR 433—17 
W K 964. 


ment of a single Judge of a High Court 
established by the Letters Patent, and 
the reason of the prohibition was that an 
appeal from such a judgment is provided 
for in the Letters Patent ; that an ag- 
grieved party should not be permitted to 
appeal to His Majesty in Council, bub 
that be should not in the first instance 
appeal under the Letters Patent, to the 
other Judges of the High Court. As indi- 
cated above, the word "judgment" ae 
used in S. 15 of the Letters Patent, most, 
in our judgment, be held to include all 
judgments affecting the merits of the 
question between parties before the Court, 
by determining some right or liability; and 
by the express provision contained in the 
Amending Act of 1921, a judgment in- 
eludes a judgment iu a land acquisition 
case. Tbe appeals preferred by the Col- 
lector of Dacca in tbe case before us are 
competent. 

On the merits of tbe appeals it must 
be stated at tbe outset that one of the 
learned Judges of this Court was of opi- 
nion that the decision of the Special 
Land Acquisition Judge valuing the lands 
acquired in tbe oases before us, at Rupees 
1,150 per bigha, should be accepted. In 
the opinion of the other Judge, it would 
be amply generous to the landlords claim- 

6. Hnrriab Ghunder v. Kali Sundari, (1684) 9^ 

Cal 482=10 I A 4 (P C). 

7. Kally Sundari v. Hurrish Ohunder, (1881) o 

Oal 594=7 OLE 513. _ . 

8. Har Dial Shaba v. Secy, of State, 1923 Lab 

275=69 I 0 428=3 Lab 420. 
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aots for compeDSation* if the market value 
of the lands was fixed at Bs. 980 per 
bigha. Regard being had to the position 
indicated above, the appellant before us 
cannot be allowed to challenge the valu- 
ation of the lands acquired at the rate of 
Bs« 960 per bigha. It must be conceded, 
as it has been conceded by the learned 
Senior Government Pleader that there 
was agreement as between the learned 
Judges of the Division Bench to this ex- 
tent, that the Colleotor's valuation of the 
lands must be increased from Rs. 450 to 
Bs. 960 per bigha. The question arising 
for consideration in these appeals is whe- 
ther on the materials on the record, any 
further increase in the valuation of lands 
as mentioned above, could be allowed. In 
our judgment, no such increase would be 
justifiable. In the first place there is no 
reason why the market value as indicated 
in the documents, Exs. A and B in the 
case of lands lying immediately to the 
north of the acquired lands, should be 
kept out of consideration and preference 
given to the value of lands deduoible from 
tbe two other transactions evidenced by 
Exs. 1 and 2, and from an offer of a per- 
manent lease of which tbe exact terms 
were not in ovidence and relating to 
which there is no evidence other than 
the statement by a witness examined in 
Court, a transaction which admittedly 
was not complete even after more than a 
year after the date of the publication of 
the declaration for acquisition of lands, 
The transaction evidenced by Exs. 1 and 2 
relates to a time more than a month after 
the publication of declaration under tbe 
Land Acquisition Act for the acquisition 
of lands in the case before os. 

The law requites that the market value 
of lands acquired is to be determined as 

time of the publication of 
the notification under S. 4. Land Aoquisi. 
tion Act [S. 23 (l). Land Acquisition 
Actj, and m tbe casa before us, there 
was no special reason for relying on trans- 
actions after the publication of the de- 
claration for acquisition of lands, and 
giving them preference over Eis A and B 
on which the Collector’s valuation was 
based. It is however unnecessary to 
pursue the matter any further, as both 
the learned Judges constituting the Divi 
Sion Bench most be presumed to have 
relied upon the basis of valuation afforded 
by transactions to which reference has been 
made above, and the increase in valuation 


to the extent of Rs. 960 per bigha must 
be accepted by us, based presumably upon 
these transactions and tbe oral evidence 
in the cases before us In accepting tbe 
figure Rs. 960 as we are bound to do, we 
desire to express our opinion, in tbe 
words used by Lord Hobhouse in 28 I A 
121 (9), that both the learned Judges of 
this Court appear to have admitted into 
their minds those very considerations 
which tbe law directs to exclude, namely 
speculation on the value likely to be con- 
ferred on tbe lands taken for a particular 
project, by the completion of the project 
itself. 

The position however must be recog- 
nized, as was pointed out by their Lord- 
ships of tbe Judicial Committee of the 
Privy Council in the case mentioned 
above, that in all valuation, judicial or 
otherwise, there must be room for infer- 
enoe and inclinations of opinion which 
being more or less conjectural, are diffi. 
cult to reduce to exact reasoning or to 
explain to others ; there is more than 
ordinary room for guess work ; and it 
would be very unfair to require an exact 
exposition of reasons for the conclusions 
arrived at. On the materials before us, 
we fix the market value of the lands ac- 
quired in the cases before us. at the rate 
of Rs. 960 per bigha, as mentioned in tbe 
judgment of one of the learned Judges of 
this Court, as. in our opinion, no increase 
on that figure could be held to be justifi. 
able. The valuation of Rs. 960 per bigha, 
as mentioned above, represents the value 
of the proprietor's interest in the lands 
acquired on the one hand, and that of 
the tenants on the lands on the other. 
The value of the lands being determined 
as a whole, the question of the apportion- 
ment of the compensation awarded had 
to be taken into consideration with refer- 
enoe to the interests of different degrees 
as amongst the claimants. The Collec. 
tor's basis of calculation of the two 
different interests in the oases before us 
shows that the valuation of the tenants' 
share of the compensation money based 
on average price paid on lands in the im. 
mediate neighbourhood as represented by 
the transactions evidenced by Exs A 
and B was Rs. 276 per bigha, out of the 
total valuation of about Rs. 460 per bigha 
as a whole, repr esenting the valiie of the 

9. Secy, of State for Foreign Aflairs v Oha.i... 
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two different intereefca in the lands. The 
Special Land Acquisition Judge increased 
the valuation as a whole, from about 
Bs. 450 to Bs 1,150 per bigha ; and as 
the tenant has not applied for any re. 
ference under S. 18, Land Acquisition 
Act, against the valuation of the Col- 
lector, the landlords were held by the 
Judge to be entitled to get the full value 
of the land, less the value of the tenants' 
interest, namely Bs. 275 per bigha, i. e. 
Bs. 875 per bigha, as their share of the 
compensation money for the lands ac- 
quired. 

One of the learned Judges of this Court 
affirmed the decision of the learned Spe- 
cial Land Acquisition Judge mentioned 
above, while the other learned Judge of 
the Division Bench expressed the opinion 
that the view taken by the Judge in the 
Court below was not sound. In our judg- 
ment, tbe question arising for consider, 
ation on this part of tbe case must be 
decided in accordance with tbe rule laid 
down by their Lordships of tbe Judicial 
Committee of tbe Privy Council in 59 I A 
155 (lO), that where in proceedings under 
the Land Acquisition Act, tbe owner of 
tbe land has objected under S. 18 to the 
amount awarded, but has not objected to 
the apportionment between them, tbe 
owner is not entitled to an increased 
amount resulting from hie objection less 
tbe compensation accepted by the ten. 
ants, but only to such proportion of tbe 
increased amount as accords with the 
apportionment awarded ; the Government 
and not tbe owner is entitled to the bene, 
fit arising from the tenants having ac. 
cepted compensation upon a lower value. 
The above rule is in consonance with 
what was held by the Judicial Committee 
in 51 All 765 (11). In the case before us, 
there was, in tbe words of Lord Bussell 
of Killowen in 59 I A 155 (10) no found- 
ation for the landlords’ claim to be enti- 
tled to extra amount which the tenants 
might have received if they had not ac- 
cepted the lower valuation and tho land- 
lords were therefore only entitled to their • 
share of the compensation money, so 
much of tbe value of the lands acquired, 
as represents their interest in the same. 

10. Praiz Nsraln v. Collector of Agra, 1932 P 0 

102=186 I 0 449=69 I A 165=54 All 286 

(P 0). 

11. Robau Lai v. Oolleotor of Etab, 1929 All 

625=117 I 0 612=61 All 768=1929 A L J 

622. 


In the matter of determining the value of 
the two different interests, the landlords 
and the tenants, the position that tbe 
tenants on tbe lands acquired had right 
of occupancy in tbe same has to be taken 
into consideration. 

There is no doubt that there is, and 
can be no rule of general application, ap. 
plioable to apportionment between a 
landlord and a tenant with a permanent 
right of occupancy: and what is sometimes 
called a rough and ready method of set. 
tling tbe matter of apportioumeut has to 
be adopted. In view of all the oiroum- 
stauces that have to be taken into consi. 
deration in the matter of rights conferred 
with rights of occupancy, it is uot, in our 
judgment, unreasonable to bold in tbe 
oases before us that tbe landlords claim- 
ants for compensation who applied for a 
reference under S 18, Land Acquisition 
Act, for increased valuation, were entitled 
to get two-fifths of the value of tbe entire 
interest in tbe lands acquired, which is 
fixed at Bs. 960 per bigha. In tbe result, 
tbe appeals are allowed in tbe manner 
indicated above. Tbe Collector's valu- 
ation of the lands acquired in tbe cases 
before us is increased to Bs. 960 per 
bigha, representing the valuation of the 
landlords' and tenants' interests in tbe 
Same. The landlords claimant^ are held 
entitled to get two-fiftbs of tbe increased 
valuation of Bs. 960, the statutory com- 
pensation 15 per cent allowed by law be- 
ing added to tbe same. 

Tbe appellant is entitled to get his 
costs in these appeals, and in tbe appeals 
beard by tbe Division Bench of this 
Court, as also in the reference cases be- 
fore tbe Special Land Acquisition Judge, 
in proportion to his success. 

E.w./r.K. Appeals allowed. 
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LoRT- "W illiams and Conlifpe, JJ. 
Rehati Mohan Bose — Petitioner. 


V. 

liottal Chandra Sen — Opposite Party. 

riminal Revn. No. 613 of 1935. Deci- 
on 13th November 1935. 

■immal P. C. (1898). Si. 133,. 137 and 
— Magiitrale, in ipite of making order 
•r S. 142, ii enlilled to proceed with 
and make final order under S. 137. 
i order under S. 142 is intended to meet an 
ediate danger 

ent that injury pending the determination 
le case under S. 183 or 8. 137. A Mag strata 
ing an order under 8. 142 is not only not 
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preolnded from making a final order under 
8. 187. but Ss. 133. 137 and 143 taken together 
clearly mean that the Magistrate, in spite of 
making an order under S. 142, is entitled to 
proceed with the case and make a final order 
SnderS.m. [P 603 0 1. 2] 

S. 0. Taluqdar and Jatis Chandra 
Guka — for Petitioner. 

Lort-Williams. J. — In this ease, a 
rule was issued oalling upon the District 
Magistrate and the opposite party to 
show oanse why a certain order should 
not be set aside. It appears that an order 
was made under S. 133, Criminal P. C., 
directing the petitioner to remove certain 
obstruction in a Khal which was claimed 
to be a public Khal belonging to the 
Municipality. The petitioner proceeded 
under S. 135 and appeared in accordance 
with the order to show cause why the 
obstruction should not be removed. Sub. 
sequently and before hearing either the 
evidence or arguments, the Magistrate 
made an order under S. 142 and directed 
the petitioner immediately to remove the 
obstruction. Subsequently, he proceeded 
with the hearing and made a final order 
under S. 137 against the petitioner. 

The petitioner's present contention and 
the contention which he made before the 
learned Sessions Jodge at Chittagong, is 
that owing to the fact that the Magis. 
trate made an order under S. 142 which 
was complied with, he was preolnded 
from continuing with the case and from 
making a final order nnder S. 137. This 
contention is based upon the argnment 
that an order under S. 137 can only be 
made, where there is an existing obstruo. 
tion cr nuisance and cannot be made in 
respect of some future nuisance. That 
intention, no doubt, is correct. But that 
is not what the Magistrate has done in 
this case. His order under S. 137 was 
not made in respect of some future nui- 
sauce. It was made in respect of the 
nuisance which existed when the pro- 
ceedings under S. 133 commenced. S. 142 
provides merely for issue of injunctions 
pending inquiry and the Magistrate made 
an order under this section to obviate or 
prevent imminent danger or injury pend- 
ing the determination of the matter. It 
is clear that the section intends the order 
to meet an immediate danger or injury 
and its object is to prevent that injury 
pending the determination of the case 
under S. 133 or S. 137. In my opinion 
therefore the Magistrate not only is not 
precluded from making a final order 
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under S. 137, but Ss. 133, 137 and 142 
taken together clearly mean that the 
Magistrate in spite of making an order 
under S. 142 is intended to proceed with 
the case and make a final order under 
S. 137. For these reasons the rule is 
discharged. 

Cunliffe, J. — I agree. 

r.m./b.k. Buie discharged. 


A. I. B. 1936 Calcutta 693 
Cqnliffe and Henderson, JJ. 

Amitava Ghose — Appellant. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 371 of 1936, Deci. 
ded on 29th July 1936. 

Criminal Trial-*-Con<piracy cate — Charge 
should not be introduced before proper 
appraisement of preliminary prosecution 
evidence hat been adopted by prosecuting 
authorities. 

It is weste of public time that charges of 
conspiracy, which always mean a long trial, 
however convenient the prosecution may think 
it to be to the success of its case, should be 
introduced when no sort of proper appraisement 
of the preliminary prosecution evidence has 
apparently been adopted by the prosecuting 
authorities before tho case comes to its actual 
trial. [P C94 0 

In a case the accused was originally prosecuted 
lot cheating and criminal breach of trust but 
subsequently the prosecutlonauthorities to make 
themselves safe and to let in certain evidence, 
added the charge of conspiracy to the charges of 
cheating and orimlnal breach of trust. In addi* 
tion to these charges 14 other charges were 
alleged. The trial Judge tried all these charges 
and without oonsidertng whether there was any 
real evidence in support of conspiracy convicted 
the accused of cheating and criminal breach of 
trust together with conspiracy: 

Beld: that the trial Judge ought to bavo in* 
sisted on the prosecuting authorities to produce 
evidence in support of the charge of conspiracy. 
The result, apart from multiplicity of charges, 
was that the accused was convicted of conspiracy 
without consideration of evidence and hence the 
case should be retried. [P 694 G 3] 

D. N. Bhattacharjee and Sanlosh 
Kumar Basu — for Appellant. 

Ehundkar and Juif Chandra Boy — for 
the Crown. 

Cnnliffd, J. — The appellant Amitava 
Ghose, an undischarged insolvent, was 
tried before Mr. H. K. De, 4th Presidency 
Magistrate of Calontta, on 14 charges com. 
prising both cheating and criminal breach 
of trust as a banker, together with 
allegations of conspiracy in relation to 
these two types of charges with two 
named persons, one, Kalimuddin and 
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the other Banerjee, with certain other 


unnamed conspirators. He was convic- 
ted and sentenced to four years’ rigorous 
imprisonment in all, such sentence com. 
prising separate convictions under both 
criminal breach of trust with conspiracy 
and cheating with conspiracy, the sen- 
tences to ran concurrently. Now, the sole 
ground on which this appeal has been 
argued before us is a technical one. The 
learned Advocate for the appellant has 
conBned himself to a criticism of the 
manner in which this man was tried in 
law. The complaint is that there was no 
evidence before the Court whatever to 
support the charges of conspiracy to which 
I have already referred. It appears that 
originally the appellant was not charged 
with conspiracy. He was prosecuted for 
criminal breach of trust as a banker only 
and it was not until the case apparently 
got into the hands of a pleader and as we 
are told, the Court Inspector, that these 
charges of conspiracy were superadded. 
There seems to be a kind of mania in the 
Province for introducing charges of con- 
spiracy into criminal oases. It is, I sup. 
pose, based upon an idea at the back of 
the minds of those conducting the prose- 
cution that by introducing the conspiracy 
element into a charge of crime, you there, 
by let in, to use a colloquialism, certain 
evidence which otherwise it might be 
difficult to bring before the Court. 

This is a very peculiar case, because 
there is only one accused person and there 
is very little evidence that there was 
any intention to bring any other accused 
persons before the Court with any rosolu- 
tioQ. We have been told that one of tbe 
named conspirators was at one time tbe 
subject of a charge, but be was never 
charged, and he was not placed before 
the Magistrate in the capacity of an 
accused standing his trial. Why, indeed, 
in addition to the conspiracy charge, there 
were so many as 14 different charges 
alleged, it is also difficult to see, with no 
evidence worth the name of conspiracy — 
certainly no evidence which would inter- 
connect these various offences of oheat- 
ing and misappropriation. I suppose the 
prosecution also thought that they would 
be on the safe side by introducing these 
numerous charges. As a matter of fact, if 
we had been unable to accept tbe argu. 
ment that tbe conspiracy charge was not 
supported by the evidence before tbe 
Court, we should have been faced with 
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another argument based upon a misappli. 
cation or infringement of S. 234. Criminal 
P. C. That is the section which sets out 
an exception to the ordinary rule laid 
down in S. 233 which deals with separate 
charges and provides that in some cases 
not more than three charges might be 
lamped together in one prosecution. As 
I have already said, there are 14 here. 
I am surprised that the learned Magis. 
trate should not have appreciated firstly 
that there was no real evidence of con- 
spiracy, and secondly that there was an 
illegal multiplicity of charges against the 
accused in the trial Court. He has con- 
victed the appellant upon the conspiracy 
basis, and when we find that that was 
done without any evidence, it is our boun- 
den duty to set aside tbe convictions and 
sentences. 

In this particular case we shall order 
a new trial. But I sbonld like to say that' 
it is a sickening waste of public time that 
charges of conspiracy which always mean 
a long trial, however convenient the prose.i 
oution may think it is to the success of 
their case, should be introduced when no 
sort of proper appraisement of the preli- 
minary prosecution evidence has appar- 
ently been adopted by the prosecuting 
authorities before the case comes to its 
actual trial. There is no blame attached 
here to the police authorities, as I have 
endeavoured to show; but there does lie 
a blame somewhere that we should have 
to set aside this case which ought by now 
to have been disposed of. It is, without 
expressing an opinion about it, a very 
serions case indeed from the prosecution’s 
point of view of swindling, and we are now 
forced to start all over again. Tbe order 
of tbe Court is that tbe convictions and 
sentences are set aside and there will be 
a new trial before the Additional Chief 
Presidency Magistrate. 

Henderson, J.— I agree It should be 
obvious to anybody that the police officers 
who sent up this case were alive to the 
realities ot it. In my opinion, it is deplor- 
able that the learned Magistrate did not 
put a stop to tbe transparent manoeuvre 
made by the gentleman in charge ot the 
actual prosecution with tbe object of 
evading the provisions ot the law with 
regard to a joint trial. It should^ have 
struck him as strange that when it was 
never suggested that anybody but the 
appellant was responsible for these offen- 
ces, he should possibly have been charged 
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with conspiracy. If lie fcboughfc that tbe 
officers in charge of the prosecution before 
him had received subsequent information 
which would justify him in making an 
entirely new case, he should have, at any 
rate, insisted upon their producing evi- 
dence in support of it. He says not a 
word in his judgment to show ijt what way 
the appellant conspired with Kalimnddin, 
Banerjea and other unknown persons. 
Tbe simple explanation of this is that 
there was no evidence that be conspired 
with any of them. Tbe witnesses who 
referred to Kalimuddin are P. W. 24, 
P. W. 26. P. W. 26 and P. W. 30. There 
is nothing in any of their depositions to 
suggest that be had anything to do with 
tbe swindling of the appellant. Tbe case 
with regard to Banerjea is even more 
ridioolous. This is to be found in the 
deposition of P. W. 14. All the evidence 
amounts to, if true, is this: that tbe wit- 
ness bad been caught by an advertisement 
issued by Banerjea and that the appel- 
lant snocessfolly took him away from 
Banerjea and persnaded him to make tbe 
money over to him. It should have been 
transparent to the learned Magistrate 
-that there is nothing here to support the 
imaginary charge of conspiracy. 

One unfortunate result was that tbe 
learned Magistrate's mind was entirely 
diverted from bis real duty which was to 
decide whether certain speciSo charges 
had been established. He was so busy 
with this imaginary conspiracy that be 
does not say a single word in bis judgment 
which would enlighten us as to tbe way 
in which be thinks that the speoibo 
obarges were established. I entirely agree 
with my learned brother as to what tbe 
result of the manoenvre is. But the whole 
trial has been rendered abortive and the 
only course open to us, however harassing 
it may be to both parties and the wit. 
nesses, is to order a re-trial and we sin- 
cerely trust that we shall not have any 
other cases of this sort. 

d.s./r.k. Retrial ordered. 

A. I. R, 1936 Caloatta 696 
Edgley, j. 

Siidhansit Sekhor Banerjee— Defendant 
— Appellant. 

T. 

Rai Kiron Chandra Roy Bahadur and 
•others — Respondents. 

, Appeals Nos. 167, 168, 169 and 170 of 
1935, Decided on 9bh June 1936. 


(•) Bengal Ces* Acl (9 of 1880), Preamble 
— Cefi must be paid whether property ii rent 
free or not. 

According to the general scheme of tbe Cess 
Act, subject to certain statutory exceptions, cess 
must be paid on all Immoveable property situate 
within any district whether rent Is paid in res* 
pect of such immoveable property or such pro* 
petty is rent free. [P C 1] 

(b) Bengal Cess Act (9 of 1880). Ss. 1 6 and 14 
— Act is tasing Act to be strictly construed 

Form of return — Annual value of land 
must be included in return 

The annual value of the land is one of the 
most important details required to be furnished 
in tbe returns under S. 1C read with S. li In 
the prescribed form as it is upon the basis of 
these returns that the valuation roll is prepared 
by the OoUector under S St. Tbe Cess Act is a 
taxing statute and should therefore be strictly 
construed. [P C97 0 2] 

(c) Bengal Cess Act (9 of 1880), S. 66 — 
Rent free lands omitted from landlord's 
return^Valuation under S. 2 1-* Notice under 
S. 66 must be given— Procedure in Ch. 4 
should be followed before proceeding under 
Cb. 2. 

The general scheme of tbe Cess Act demands 
that as regards rent free lands, the special oon* 
ditions prescribed by Ch. 4 should be observed 
before the procedure laid down in Oh. 2 can be 
brought into operation and, in this view, the 
issue of a notice under S. 66 is a condition pre* 
cedent to tbe valuation under S. 21 of rent free 
lands which bad been omitted from the land* 
lord's cess returns. [P 693 0 1] 

(d) Bengal Cess Act (9 of 1880), Ss. 16,14 
^Liability of holders of rent free land to pay 
Cass'— There must be inclusion of those lands 
in landlord's return. 

The Inclusion of the rent free land in the 
landlord's return under Ss. 14 and IG of the Act 
is a condition precedent to any liability which 
is imposed upon the bolder of rent free land to 
pay cess in respect thereof* [P 69$ 0 1] 

Prekash Chandra Pakrasi and 
Banjan G/tose— for Appellant. 

Hemendra Chandra Sen and Surendra 
Nath Basu (Sr.) — for Respondents. 

Judgment. — These appeals arise with 
reference to certain suits brought by the 
plaintitfs for the recovery of cess from the 
defendant. Both the Courts below held 
that tbe defendant was liable in respect 
of tbe major part of the cess whioh bad 
been claimed. Tbe facts of tbe case 
appear to be briefly as follows: The lands 
in respect of which cess has been claimed 
by tbe plaintiffs are admittedly nishkar or 
rent free lands. Notices were issued in 
due course under Ss. 14 and 16, Cess Act 
(Bengal Act 9 of 1880). After the issue 
of the notices under S. 16 of tbe Act, tbe 
landlords did not submit returns in the 
form prescribed in Sob. A to the Act, but, 
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instead of doing so. sent some petitions to 
the Collector, in which they referred to 
the entries contained in the record of 
rights and suggested that the valuation 
for the purposes of the Cess Act should be 
made in accordance with those entries. 
The Collector thereupon proceeded to 
make a summary valuation of the rent 
free land under Ss. 21 and 28, Cess Act. 
Subsequently the valuation roll was duly 
published and notices were duly issued 
under Ss. 52 and 54 of the Act. It is 
admitted that the landlords have actually 
paid to the Collector the cess for which 
they are liable and they now seek to re- 
cover from the holders of the rent free 
lands that portion of the cess which 
according to their allegation, is payable to 
them under S. 56 of the Act. The main 
point which has been urged by the learn- 
ed Advocate for the appellant in this case 
is that the landlords are not entitled to 
recover any cess from the holders of rent 
free lands, because the nisbkardars’ 
liability to pay cess to them depends upon 
the observance by the landlords of the 
procedure prescribed in Ch. 4, Cess Act, 
and, as this procedure has not been ob- 
served, they are under no liability what- 
soever in respect of the cess which has 
been claimed. 

According to the general scheme of the 
jCess Act, subject to certain statutory ex- 
ceptions, cess must be paid on all immove- 
able property situate within any district, 
whether rent is paid in respect of such 
immoveable property or such property is 
rent free. Cb. 2, Cess Act, laysdown the 
procedure to be observed generally in 
connection with the valuation of lands for 
the purposes of the Cess Act, and, under 
S. 16 of the Act read with 8 . 14, certain 
returns have to be submitted to the 
Collector by the holders of estates or 
tenures the gross annual rental of which 
exceeds one hundred rupees in the form 
prescribed in Scb. A to the Act. The Act 
further lays down that, if no return is 
lodged in accordance with the require- 
ments of S. 16, the Collector may proceed 
to make a summary valuation under S. 21. 
Further, under 8 - 28 the Collector baa 
summary powers of valuation in connec- 
tion with small estates, but it appears 
that, in the present case, this section has 
no application as the gross rental of the 
estate with which we are concerned 
exceeds Rs. 100. 8 . 34 of the Act pro- 
vides that: 


Wheaever any valuation or revaluation la 
made under this Part, the Collector ehall cause 
to be prepared from the returns furnished to 
him and from the valuation made by him In 
accordance with this Act a valuation roll of each 
estate. 

And there follow certain provisions with 
regard to the publication of the valuation, 
roll. Cb. 3 contains certain provisions 
with regard to the mode of the amount of 
cess which has been assessed under the 
valuation roll. In the cases out of which 
these appeals arise the valuation of the 
lands in suit purports to have been made 
under Ss. 21 and 28 of the Act although, 
as pointed out above, S. 28 is not appli. 
cable in view of the circumstances of tbo 
cases out of which these appeals arise. It 
is, however, contended by the learned 
Advocate for the appellant that even if it 
he admitted that any valuation was made 
by the Collector under 8 . 21 of the Act 
such valuation alone cannot be held to 
impose any liability on the defendant as 
regards the payment of cess because, 
when it is a question of valuing and asses- 
sing rent-free land, the procedure laid 
down under Cb. 4 of the Act most be 
followed, and the procedure prescribed by 
that Chapter is exhaustive as regards the 
valuation and assessment of rent free land. 

Chapter 4 is beaded: ‘‘Valuation and 
Assessment of Lands held rent free and* 
Payment and Recovery of Cess in respect 
thereof.” It is then provided under 
Ss. 50 and 51, that in submitting their 
returns in the form prescribed in Scb. A, 
holders of estates or tenures must in- 
clude all rent free lands contained within 
the boundaries of their estates or tenures 
in the returns relating to those estates or 
tenures as the case may be. It is then 
laid down that the holder of an estate or 
tenure 

shall be bound to pay road cess and publio 
works cess on the annual value of such lands at 
one half of the rates fixed under this Act for 
the levy of such cesses respectively in the dis- 
trict generally for the year. 

It would therefore appear to have been 
the intentiou of the legislature that ordi- 
narily cess due from rent free lands 
should be collected through the agency of 
the holders of estates or tenures within 
which such lauds are situate and, pro- 
vided such land had been included in 
their returns, they would then be entitled 
to realize cess from the owners of the 
rent free lands concerned under Ss. 56. 
and 58 of the Act. It was however neces- 
eary to provide that rent free lands which- 
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bad been omitted from the landlords re- 
torns should not escape liability to pay 
cess. It is therefore laid down in S. 66, 
Ch. 4, that: ^ 

Noi\9ltbstaQd)ng aorthlog id tnis Chapter 
contained, the Oollectoc may at any time caose 
a notice as mentioned in S. IG to be served on tbe 
bolder of any rent free land which be shall con* 
eider nob to have been entered In the return of 
any estate or tenure in which each land ought to 
have been included under the provUions of 8. 51. 

This section goes on to state: 

And on service of such notice, tbe provisions 
of this Chapter shall no longer apply to such 
lands; but the same consequences shall ensue 
and the san^e liabilities shall attach to tbe 
holder of such land as would have ensued and 
would have attached if such lands bad const!* 
toted a reveoua free estate. 

In this connexion therefore it is to be 
noted that, after service of a notice nnder 
S. 66| one of the consequences would be 
that, if DO cess return were lodged by tbe 
nidbkardar, tbe Collector wonld be em* 
powered to value rent free lands somma* 
rily in accordance with procedure laid 
down in S, 21 of tbe Act, and further, a 
valuation roll of such lands would be pre- 
pared and published in tbe manner pro- 
vided by S» 34 and tbe following sections 
of tbe Act. In B. 70 provision is made for 
the liabilities of holders of rent free lands 
after the issue of notices under 8. 66 and 
it is further provided in S, 71 that: 

No owner or holder of rent free land on whom 
a notice has been served by the Collector under 
8. 66 or in respect of whose land an order has 
been made by the Collector under 8. 66, shall be 
liable to have the land to which such notice or 
order refers included in any return of an estate 
of tenure, or to pay any amount ae road cess or 
publio works cess otherwise than to the Collec* 
tor or to some person appointed by him in that 
behalf. 

It follows from what I have already 
stated that, if Oh. 4 of the Act cannot be 
exactly described as containing a Code of 
exhaustive procedure relating to the 
valuation and assessment of rent free 
lands for tbe purposes of the Cess Act, it 
nevertheless prescribes certain essential 
conditions which must be observed as re- 
gards such lands before tbe general pro- 
cedure presoribed in Chs. 2 and 3 can be 
brought into operation with reference 
^ereto.^ In particular the provisions of 
Ch. 4 indicate that the valuation roll 
which ia publiahed by the Colleolor under 
B. 62 can only be prepared under S. 34 as 
regards rent free lands which such lands 
have been Included in the landlords’ cess 
returns, that, unless they have been so 
included the owner or holder of rent free 


land is nob bound to pay cess to the 
holder of tbe estate or tenure: see S. 56 
and, if the Collector wishes to realize cess 
from rent free lands ommitted from the 
returns and value such lands under the 
provisions of Ch. 2, he should issue a 
notice under S. 66. 

It is however argued by the learned 
advocate for tbe respondents that tbe 
petitions Exs. 23-A to 23.E should be re- 
garded as valid returns under S. 14 read 
with S. 16, Cess Aot. I am nob prepared 
however to bold that these petitions can 
possibly be regarded as return as required 
by the law. They merely refer to oer- 
tain partioulars conbained in tbe record 
of rights and suggest that the assessment 
should be made ou the basis of these par- 
tioulars. Admittedly they are uot in the 
form required by Sob. A to the Aot and, 
in any event, they furnish no particulars 
relating to the auaual value of tbe land. 
This is oue of tbe most important details 
requited to be furnished in the returns 
in tbe presoribed form as it is upon the 
basis of these returns that the valuation 
roll is prepared by the Collector under 
S. 34. The Cess Act is a taxing statute 
and should therefore be strictly construed 
and, this being tbe case, I must hold that! 
in no event, can the petitions Exs. 23.A 
to 23.E be regarded as returns under 
S. 16 read with S. 14 of the Aot. It is 
said that the Collector treated these peti- 
tions as returns for the purposes of the 
Aot. In that case it is curious that be 
should have proceeded to ascertain the 
annual value of the nishkar lands partly, 
at any rate, under S. 21 of tbe Act which 
can only be brought into operatioo, if no 
return has been naade. It is however 
clear that, in view of the mandatory re- 
quirements of the Aot as to the form of 
the returns and the partioulars that they 
should contain, the Collector bad no 
jurisdiction to treat these petitions as 
valid cess returns under Ss. 14 and 16 of 
tbe Aot. 

It is then urged on behalf of the res. 
poudents that tbe Collector was compe- 
tent to ascertain tbe annual value of tbo 
rent free lands under S. 21 even without 
issuing a notice under S. 66 of the Aot. 
This part of the argument of the learned 
advocate assumes that no return was ao. 
tually made, and it is therefore somewhat 
inconsistent with his contention to the 
effect that the petitions Exs. 23.A to 
23.E should be deemed to be valid re- 
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iturns. I have already indicated that in 
my view the general scheme of the Act 
‘demands that as regards rent free lands, 
|th 0 special conditions prescribed by Ch. 4 
should be observed before the procedure 
laid down in Ch. 2 can be brought into 
operation and, in this view of the case, 
the issue of a notice under S. 66 would be 
a condition precedent to the valuation 
under S. 21 of rent free lands which had 
• been omitted from the landlord's cess 
returns. If however it be assumed that 
the Collector was competent to make the 
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Mdkerji, Ag. C. J. and 
8. K. Gbose, J. 

Jonah Ali Khan and another — Defen- 
dants 2 and 3 — Appellants. 

V. 

Satis Chandra Bay — Plaintiff and 
others — Respondents 

A.ppeal No. 201 of 1932, Decided on 
26th November 1935, from original decree 
of Sub-Judge, Bankura, D/- 9bh May 
1932. 


valuation under S. 21 without issuing a 
notice under S. 66 such valuation would 
not enable the landlords to realize cess 
from the defendants in view of my 6nd- 
ing that the tent free lands had not been 
included in their cess return. If such 
valuation were intended as a preliminary 
step to enable the landlord to collect cess 
in respect of rent free lands it would be 
merely a work of supererogation on the 
part of the Collector. It would not give 
him jurisdiction to issue the notice re- 
quired by S. 52 nor would it render the 
nishkardar liable to pay cess to the land- 
lord under S. 56 as these sections ex- 
pressly require that the rent free lands 
should have been included in the land- 
lord’s cess returns. It would appear 
therefore that the inclusion of the rent 
free land in the landlord’s return under 
Ss. 14 and 16 of the Act is a condition 
precedent to any liability which is im- 
posed upon the bolder of rent free land 
to pay cess in respect thereof. 

In the case out of which these appeals 
arise I have already said that the peti- 
tions Exs. 23-A to 23-E cannot be re- 
garded as returns which comply with tbe 
requirements of tbe Cess Act. This being 
tbe case, as the landlords must be deemed 
to have failed to include the nishkar 
lands in suit in tbeir returns in the form 
in Scb. A as required by S. 51 of the Act, 
the defendant does not appear to be under 
any liability to pay cess to tbe landlords. 
In this view of tbe case these appeals 
must be allowed witb costs throughout. 


Tbe judgments and decrees of the lower 
appellate Courts are set aside and the 
plaintiffs’ suit will stand dismissed. 
Permission to 6Ie an appeal under 3- 15i 
Letters Pa^W is gr^edC^oX 
b.d./b.kG^ 

I CoUfI 

ft 


^ (a) Mortgage — Mortgagor dead at date of 
final decree and no lubstitution of heira— 
Final decree is nullity. 

Where the final decree on the mortgage is 
passed at a date when the mortgagor was dead 
wiihoat any snbstitution made of his heir in his 
place, the final decree is a nullity. [P 699 0 2] 

(b) Minor^Courk guardian unable to get 
inslructiona to defend suit — Not contesting 
suit is not wrongful. 

If after taking steps, tbe Court guardian is 
unable to get any instmotioos to defend the salt 
it is not at all wrong on his pact not to contest 
it. [P 700 0 1] 

(c) Mortgage — Separate and distinct suits 
on fuccessiTe mortgages to same person of 
same property Whether maintainable. 

It is highly debatable whether separate and 
distinct suits for successive mortgages to same 
person on the same properties can be held to 
be not maintainable : 1921 Cal 821, Ref. [But 
see S. 67-A, T. P. Act.] [P^OO 0 1] 

H iralal Chakravarty, Shyama Das 
Bhattacharji and Babindra Nath BhaU 
tacharjee — for Appellants. 

Bijan Kumar Mukherji and Sa^itosh 
Kumar Ghosal — for Respondents. 

JodgmeDt — One Nadiar Ohand Roy 
was tbe owner flU properties which are 
plots Nos. 1 to 6 of schedule to the plaint. 
He mortgaged plots Nos. 1 to 4 to one 
Upendra Dutt in 190 i and again in 1906. 
and in 1913 be made a gift of tbe said 
properties in favour of one GbiDtamani 
Roy. Upendra Dutt obtained a prelimi- 
nary decree on tbe basis of the first mort* 
gage against Chintamani and others ; and 
thereafter on 15th November 1920 he 
also obtained a final decree against them; 
but in tbe meantime on 23rd September 
1919 which was a date after the prelimi- 
nary decree and before tbe final deorfle» 
Cbintamani had died leaving bis widow 
Nanibala and a minor son namely the 
plaintiff. On the second mortgage 
Upendra Dutt instituted a suit after Ohin- 
tamani's death against the plaintiff and 
some other persons, impleading the plain- 
tiff as a minor represented by his mother 
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a3 Uia guardian. The mother did not ap. 
pear in the suit and on that one Monsbi 
Obeidur Rahim, a pleader of the Court 
%va3 appointed Court guardian for the said 
minor. In April 1920 a preliminary dec- 
ree was passed in the said suit, and there, 
after in November 1920 a final decree was 
also passed therein. In pursuance of this 
final deoree the mortgaged properties 
were put up to sale. Upendra purchased 
the said properties for Rs. 1,600 and 
having got his deoree on the second mort- 
gage satisfied attached the surplus sale, 
proceeds and credited the same in part 
satisfaotioD of his deoree on the first 
mortgage. On 2nd March 1925 Upendra 
sold the properties to Jonah Ali Ehan who 
made the purchase for himself and bis 
brother Rayen Ehan for Bs. 2,200. The 
plaintiff as a minor represented by his 
maternal uncle Behari Roy as his next 
friend, then commenced this suit on 27th 
July 1928. 

He applied for permission to sue in 
forma pauperis but the application was 
disallowed. Court-fees were then paid 
on the plaint and the suit thereafter pro- 
ceeded in the ordinary way. Of the six 
items of properties which were included 
in the plaintiff's claim in this suit, two 
namely plots Nos. 5 and 6 need no longer 
be considered because the Judge has held 
that the plaintiff had no cause of action 
as regards them and this conclusion has 
not been challenged before us. As regards 
the other four items, namely plots Nos. 1 
to 4. put quite shortly the plaintiff claim, 
ed to recover possession of the properties 
on a declaration of bis title thereto. The 
decrees and the sale by which he purpor. 
ted to have lost his title to the properties 
were attached under the following broad 
heads: (1) That the final deoree on the 
first mortgage was a nullity as it had been 
passed with Chintamani as a party when 
he was dead; (2) that the decrees on the 
second mortgage were nullities inasmuch 
as the Court guardian was appointed in 
direct contravention of O. 82, R. 3 (4) of 
the Code no notice having been served on 
the minor or on his mother with whom as 
his gnardian he had been impleaded in the 
suit, or on his maternal uncle Behari Lai 
Roy throngh whom as his next friend the 
present suit has been instituted and who 
■was really his natural guardian and with 
whom he was living at that time; (3) that 
the Oonrt guardian did not communicate 
with the minor’s mother or maternal 
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uncle and neglected his duties as such by 
not entering any defence when as a mat. 
ter of fact several substantial defences 
were open; (4) that the proceedings held 
in pursuance of the deoree which culmi. 
Dated in the sale were vitiated by fraud, 
illegalities and material irregularities The 
contesting defendant was defendant 2 
who averred that there was no fraud, that 
every thing was legally done and all the 
proceedings were regularly taken and that 
the minor’s maternal uncle with whom it 
is alleged that the minor was living at 
the relevant period, bad full knowledge, 
at the time, of all that was happening 
about the suits and the other proceedings. 

The Subordinate Judge having decreed 
the suit, defendants 2 and 3 have pre. 
ferred this appeal. It would be conve. 
nient to deal with the case under the four 
items of objection noted above on which 
the plaintiff rested bis claim. 

1. It is conceded on behalf of the ap-, 
pellant that the final decree cn first mort-j 
gage was passed at a date when Chinta- 
mcni was dead and without any snbstitu- 
tion made of bis heir in his place. That 
deoree therefore was a nullity. 

2. In the plaint in the suit on the second 
mortgage Chintamani, as the original defen. 
dant 1 was described as resident of Bhaluka. 
On his death on 23rd September 1919, bis 
name was struck out and the following en- 
dorsement was made in the place: “Pefen. 
dant 1 having died his heir son No. I Satie 
Chandra Roy, minor through bis guardian 
his mother, Nani Mayrani.is made a party.” 
(After examining the evidence his lord- 
ship proceeded.) The plaintiff's contention 
was that 0. 32, R. 3 (4), Civil P. C., has 
been contravened and that contention had 
two branches: Ist that Nanibala was nob 
the natural guardian bub Behari Roy 
was: and 2Dd that there was no service at 
Bhaluka as was alleged. That contention 
in our opinion, has failed in both its 
branches. The learned Judge has re- 
corded as his conclusion that Upendra 
Dutt, in order to avoid the difficulties 
which would be raised if the suit was 
defended, intentionally gave a wrong ad- 
dress of the minor and caused a false 
return to be submitted by the peon. We 

are unable to hold that any such oonclu- 
BiOD IS justified. 

3. As regards neglect on the part of the 
Court guardian to obtain instructions, the 
materials, siwh-^^tlyre are on the record 
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and such as we have already referred to 
lead us to a very different conclusion 
frou3 what the learned Judge has arrived 
at. We think the Court guardian's evi- 
dence, supported as it is by the contem- 
poraneous statements made by him as 
contained in the two petitions to which 
we have already referred, must be ac- 
cepted as true. The report no doubt is 
missing, but if either of the two parties 
are at all responsible therefor, no suspi. 
cion certainly can fall on the defendants ; 
for it is obvious that the report must have 
been in consonance with what was stated 
in the petitions. If after taking the steps 
which the Court guardian alleged be took 
be was unable to get any instructions to 
defend the suit, it was not at all wrong 
on bis part not to contest it. The sub- 
stantial defences that are said to have 
been open to the minor to take are three: 
Ist that nothing was due to the mortgagee 
upon any of the two mortgages; 2nd that 
the stipulation to pay interest on the 
second mortgage was penal; and 3rd that 
separate and distinct suits for successive 
mortgages ou the same properties were 
not maintainable. As regards the drat of 
these defences, even now there is nothing 
reliable on which such a defence can be 
said to be true. 

On the second point it may he pointed 
out that the rates of interest was l6i per 
cent per annum compound with yearly 
rest. As regards the third ground, it would 
be sufficient to say that it is highly debat- 
able whether in any Court subordinate to 
the Calcutta High Court such a suit could 
be held to be not maintainable in view of 
the decision in 33 C L J 232 (l) to which 
the learned Judge has himself referred in 
his judgment. Moreover, we have perused 
the judgment in the suit on the second 
mortgage which apparently the learned 
Judge has not read. It appears defendant 
2 in the suit, who was a puisne incurn. 
brancer, contested the mortgagee's claim 
on all possible grounds and that at his 
instance various issues were framed : 
question of execution and attestation of 
the mortgage bond: question of considera- 
tion ; question of interest ; question of 
maintainability of the suit, etc. And it 
appears also that after evidence of several 
witnesses was recorded on behalf of the 
mortgagee all the issues were specifically 
and elabor ately considered. 

1. NUu V. Asirbad Maudal, 1921 Oal 821=60 
I 0 809=25 OWN 129= 33 0 L J 232. 


4. There is no substance in this ground 
and the plaintiff’s claim has not been 
pressed before os on its basis. In our 
opinion, therefore, the view which the 
learned Judge has taken of the second 
mortgage decree and the sale cannot be 
supported. The result is that this appeal 
should be allowed, and the decree of the 
Court below should be modified. The 
plaintiff should get a declaration that the 
decree in the suit on the first mortgage is 
void, and will be entitled to recover from 
defendant 1 the surplus sale proceds, 
namely Bs. 90-15-9 (which was appropri- 
ated by the mortgagee against that 
decree) with interest at the rate of 6 per 
cent per annum from the date of the sale 
namely 15tb July 1921, until realisation. 
Defendant 2 who was the contesting 
defendant in the Court below will be en- 
titled to bis costs in that Court from the 
plaintiff ; and in this Coart the appel- 
lants (i. e. defendants 2 and 3) will get 
their costs from the plaintiff, but the 
plaintiff will get bis costs of the appeal 
from defendant 1, hearing fee being 
assessed at 5 gold mohurs. 

a.l./r.e. Appeal allowed. 
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Uddab Nath — Defendant 1 and other9 
— Appellants. 

V. 

Gokul Chandra Deb Nath and others 
— Respondents. 

Appeal No. 436 of 1932, Decided on 
2l8b November 1936, from appellate de- 
cree of Sub- Judge, Second Court, Sylbet, 
D/. 15th July 1931. 

Regittration Act (1908), S. 17— Butwara 
Chitta— Mere list if (hares — Regittration 
not necessary for admissibiUty. 

A Butwara Chitta is a mere list of the shares 
which each of the parties has in the property 
concerned and which is signed by the parties 
but it is not in itself a deed of partition but is 
merely a note upon which the parties have to 
proceed at the partition. As such it does not 
require registration for being admissible in evi- 
dence. ^ ^1 

Priya Nath Dutta—tor Appellants. 

Paresh Lai Shome—-ioi Respondents. 

Judgment. — This appeal has arisen oub 
of a suit for declaration of the plaintiffs 
3 annas and 3 pies maliki right in the 
land described in the plaint, and for 
recovery of joint khas possession in the 
trial Court the plaintiffs’s title to li pie» 
share in the holding was declared. In the 
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lower appellate Conrt, in addition to the 
pies share awarded by the trial Court 
the plaintiffs were deolared to be entitled 
to another 1 anna 2 pies share in the 
property in suit, as being the share 
originally held by Moiratn Chand Banu, 
the predecessor of the plaintiffs. This 
appeal is with regard to 1 anna 2 pies 
share. The plaintiffs are claiming by 
purchase from defendants 14 and 15. 
These defendants purchased the share 
which they held in a revenue paying 
■ estate. The whole question is whether 
their predecessor had the share which 
they purported to have sold to the plain- 
tiffs. This again depends upon the ques- 
tion whether Uoiram Banu had inherited 
this share of 1 anna 2 pies. The defen. 
dants claim that there was a partition 
and that Moiram gave up her claim to 
a share in the property in suit and that 
she got in exchange some other speoi&ed 
land and that, thereafter she has no 
share in the land of this estate. The 
trial Conrtdeoided in favour of the defen- 
dants that there bad been a partition 
and that Uoiram gave up her share in 
the land in suit in exchange of other spe. 
cified lands. The learned Judge in the 
Court of appeal below, on the other band, 
held that the partition paper or Saham 
list or Butwara Cbitta was signed by 
the father of defendants 5 and 6, defen. 
dant 8, father of defendant 7, mother of 
defendants 9 and 10, defendants 9 and 10 
and defendant 12, and that that being an 
unregistered deed of family partition is 
inadmissible in evidence under Ss. 17 
and 19, Begistration Act, and that the 
document could not bo used in evidence 
against the plaintiffs. 

For the appellants it has been urged 
that the Court of appeal below ought to 
have held that Ex. B was a Butwara 
Chitta and that it having been duly 
proved was admissible in evidence to 
show that there was a partition ; and it 
was further urged that the Court of appeal 
below ought to have hold that the fact of 
partition could be proved even by oral 
evidence although Ex. B was inadmis- 
Bible for want of registration. In fact, on 
considering the document Ex. B it ap- 
pears that the learned Judge could not 
himself decide whether he should des- 
cribe it as a partition paper or Saham 
list or Butwara Chitta. It appears to be 
a list for giving shares to various parties 
after the partition of the suit lands. It 
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does not appear to be a regular deed of 
partition. As I have said, it was simply 
a list for giving shares. It does not men- 
tion under what circumstances Moiram 
had been excluded from the list and that 
again shows that it was not a regular de6d| 
of partition. I am therefore inclined to 
think that this list did not require 
registration. But apart from that the 
other contention of the appellant must' 
prevail. There was ample evidence which 
was relied on by the trial Court but was 
not considered by the Court of appeal 
below which shows that in fact there 
was a partition between the heirs of 
Watir, the original holder of the estate. 
P. W. 2, brother of Watir, is an old man 
of 77. He says that there was a parti- 
tion between the said heirs. He also 
admits that the husband of Moiram Banu 
was present at the time of the partition. 
D. W. 2 states that be asked at the time 


why Moiram's name was left out and 
that her husband said that she had got 
some speoi&ed lands in her share. There 
was another circumstance going to show 
that the whole of the original property 
held by the heirs of Watir was purchased 
by defendant 1 by two kobalas — 8 anna 
share by each kobala making up the 16 
anna share of the whole property. There 
is no reason whatever to disbelieve P. W. 
2 who states that there was in fact a 
partition between the heirs of Watir or 
D. W. 2 who stated that when he asked 
the husband of Moiram Banu why her 
name was left out from the list which 
was a memorandum of shares to be given 
to the parties at the partition, her bus- 
band said that she had got soms sped- 
fied lands in her share. This portion of 
the evidence was not discussed at all in 
the lower appellate Court. The only 
portion of the evidence that was consi- 
dered in the lower appellate Court ap. 
pears to be Ex. C which was filed by the 
defendants in order to show that in lieu 
of the shares in this property defendants 


14 and 15 got the whole of another piece 
of land. The learned Judge finds that 
this evidence was not sufficient to destroy 
the title of the plaintiffs’vendors; he says 
that there was no other documentary 
evidence in the ease. But he has failed to 
consider the oral evidence referred to by 
the trial Court. I have been referred to 
the case in 37 0 W N 112 (l), jp which 

1. Kshetro Mohan Pal v. Tufani Talukdar 
1933 Oal 474=U4 I 0 863=37 0 W N Ug ’ 
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It wag decided that where on a partition 
of certain bonds having been effected a 
list of bonds allotted to each of the par- 
ties was prepared and the list was signed 
by the parties that the list was not an 
instrument of partition which required 
registration. Similarly, in the present 
case, the list of the shares which each of 
the parties had in the property concern- 
ed, and which was signed by the parties, 
is not in itself a deed of partition but 
merely a note on which the parties had 
to proceed at the partition. That there 
was unquestionably a partition seems 
also clear from the finding of the trial 
Court that the plaintiffs bad purchased 
la pies share in the property from defen- 
dants 14 and 15, that the plaintiffs could 
not remember the price they paid and 
that only Rs. 10 wag paid in cash and 
the rest of the consideration of Rs. 50 
was contained in a bond for Rs. 40 exe- 
cuted by them, 

On these grounds I think that the de- 
cree of the lower appellate Court should 
be set aside and that the decree of the 
trial Court should be restored and that 
the plaintiffs' claim to 1 anna 6 pies 
share in the property in suit cannot be 
allowed. As regards the li pies share 
which Abdul Bari, husband of Moiram 
Banu, had inherited from Golam Hossein's 
widow and which was again inherited by 
the plaintiff's vendors from Abdul Bari, 
the plaintiffs claimed only 7/8 pie 
share but the trial Court gave them a 
decree for 1^ pies share. But as there 
was no cross-appeal by the defendants 
against the decree of the trial Court, the 
plaintiff should be given a decree for the 
whole of li pies share. The result is 
that this appeal is allowed and the decree 
of the trial Court is restored with costs 
in this appeal and proportionate costs in 
the Courts below. 

B.D./r.E. Appeal allowed. 
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Nasim Ali, J. 

Jagat Eishore Acharya Choudhury — 
Plaintiff — Petitioner. 

v. 

Badan Mandal and others — Defendants 
— Opposite Parties. 

Civil Rule No. 650 of 1936, Decided on 
28th July 1936, from order of 2nd Court, 
Munsif, Mymensingb, D/. 6th May 1936. 

Bengal Tenancy Act (18S5), S. 148 (h) — 
Natural guardian of minor is perion entitled 
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to cuelody of minor under minor a perionat 
law in absence of testamentary or appointed 
guardian. 

The mere fact that an Infant is in the cate 
of a person does not make that person the 
natural guardian of the person of the infant. 
S. 148 (h) contemplates guardians who are 
entitled to the custody of the Infant under the 
personal law by which the infant is governed, 
in the absence of a testamentary guardian oc a 
guardian appointed. An elder brother was en- 
titled to the custody of the mioot under the 
Muslim laxv. He did not appear and object to 
be appointed guardian of the minor when served 
with a notice under S. 149 (b); 

Beld: that he must be deemed to be duly 
appointed guardian of the minor for the suit: 
Eemington v. Holby, (1880) 14 Ch 630, Eel. on. 

[P 703 C 1] 

Jatindra Nath Sanyal and Tarapada 
Mukherjee — for Petitioner. 

A. Quasem—iot Deputy Registrar. 

Order. — This rule is directed against 
an order of the Second Sadar Munsif, 
Mymensingb, dated 6th May 1936, in 
rent Suit No. 34 of 1936 now pending 
before him. The petitioner is the plain- 
tiff in that suit. He applied to the 
learned Munsif under S. 148 (h), Ben. 
Ten. Act, to serve on defendant 1 the 
elder brother of minor defendant 6, a 
notice informing him that he will be 
treated as the guardian of the minor 
defendant in respect of the suit. That 
prayer was allowed and the notice was 
served. He, however, did not appear 
and object to his- being treated as guar- 
dian for the suit within the time pres- 
cribed by that section. On 21st April 
1936, the learned Munsif directed the 
petitioner to deposit requisite fees for the 
appointment of a Court guardian. The 
petitioner thereafter prayed for reconsi- 
deration of that order on the ground that 
defendant 1 who was the natural guar- 
dian of defendant 6 did not object to his 
being appointed guardian and conse- 
quently must be deemed to be the duly 
appointed guardian of the minor defen- 
dant under the provisions of S. 148 (h), 
Ben. Ten. Act. The learned Munsif how- 
ever rejected his prayer on 6th May 
1936, on the ground that defendant 1 
was not the "natural guardian of the 
minor” within the meaning of S. 148 (bj 
of the Act. The petitioner thereupon 
obtained this rule. 

The expression "natural guardian has 
not been defined in the Bengal Tenancy 
Act or in the Civil Procedure Code. The 
word "guardian” standing alone generally 
means guardian of the person. Guar* 
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dian of an infant means guardian of tbe 
person” per Jessel M. R. in 14 Cb D 630(1) 
at p. 632. A "nataral guardian” there- 
fore is a natural guardian of tbe person 
of the infant. A person is a natural 
guardian when be is neither the testa- 
mentary guardian nor a guardian nppoint- 
'ed. The mere fact that an infant is in 
the care of a person does not make that 
‘person tbe natural guardian of tbe person 
of tbe infant. The section contemplates 
guardians who are entitled to the custody 
^of the infant under the personal law by 
which tbe infant is governed, in tbe 
absence of a testamentary guardian or a 
'guardian appointed. It is not disputed 
'that defendant 1 is now entitled to tbe 
custody of defendant 6 under the Muslim 
|law. He did not appear and object to be 
appointed guardian of defendant 6 for the 
suit. He must therefore be deemed to 
^be tbe duly appointed guardian of defen- 
dant 6 for tbe purposes of tbe rent suit. 
The learned Munsif was therefore wrong 
in directing tbe petitioner to deposit fees 
for tbe appointment of a Court guardian. 

Tbe result therefore is that this rule is 
made absolute. Tbe orders of the Munsif 
directing tbe petitioner to deposit fees 
for tbe appointment of a Court guardian 
are set aside. Defendant 1 must be 
deemed to be the duly appointed guardian 
of defendant 6 for tbe purposes of tbe 
suit. There will be no order for costs in 
tbe rule. 

D.S,/ r,k. Rule made absolute. 

l. Remington v. Holby, (1880) 14 Ch D 630. 


A. 1. R. 1936 Calcutta 703 
McNair, J. 

Sagoremull ZfioKan— Applicant. 

V. 

Gajadhar Mansinghka and others 
Opposite Parties. 

0. 0. C. J. Suit No. 309 of 1933 i 
cided on 18th November 1935. 

Execution Sale— Condition of eele reauiri 
J* •••ume certain facte owing 
inabihty of vendor to obtain neceeeery ti 
deed* or documenU— Condition it neiti 
miileeding nor does it amount to miiste 
netit. 

A condition of sale requiting the purchaser 
Msamo certain facts, epeolfioally added o» 

1^® vendor to obtain pai 
cular title deeds or documents, is not mislead 

though the ooQditloa is intended to cover 
flaw which goes to the root of the title. C( 


sequently, where tbe conditions of sale settled 
under R. 15 are iu the form set out in rules and 
orders so far as condition 14. and a condition 15 
is specifically added to tbe effect that the pur- 
chaser sb.all accept the recitals in the abstract 
of title, owing to the inability of tbe decree- 
holder to obtain tbe necessary title deeds and 
documents, .and the forni.rlitics of Rr. 15 and 
20. Ch. 27, of the Calcutta High Court Original 
Side Rules, are complied with, and thepurebaser 
signs the bidding paper and purchases the pro- 
perty, he cannot subsequently be allowed to 
Impeach tbe s.ale on the ground of wautof defect 
in title : In re Evans and Bettell's Contract, 
(1910) 2 Oh 438. Disling. ; In re Sandbach and 
Edmondson's Contract, (1391) 1 Ch 99 and Blai* 
berg v. Keeves, (1906) 2 Ch 175, Be/. (P 705 C 2] 

iSaraf C. Bose and H. N. Sanyal — for 
Applicant. 

Sudhis C. Bay and J. N. Alajuvidat — 
for Opposite Parties. 


Order. — This is an application on the 
part of tbe purchaser of premises No 1, 
Jugmoban Mulliok Street, for an order 
that the sale held by the Registrar on 
26th July 1935 be set aside and the 
money paid by the applicant refunded. 
There is an alternative prayer that a re- 
ference be directed to the Registrar to 
enquire and report on the title of tbe pre. 
mises. On behalf of the respondent to 
this motion Mr. Mazumdar has stated 
that he is agreeable to an enquiry as to 
title, but the applicant preferred to pro. 
oeed with bis application to set aside the 
sale. The sale was held pursuant to a 
final mortgage decree, and the petitioner 
was declared the highest bidder and pur- 
chaser for a sum of Rs. 34,500. The peti. 
tioner paid the sum of Rs. 8,625 to the 
Registrar being twenty. five per cent of 
the purchase money. The petitioner 
contends that tbe vendor was unable to 
give him a good title, and he seeks to have 
the sale set aside. It appears that the 
property was purchased in 1887 by one 
Hanuman Das, a Hindu governed by the 
Mitakshara School of law. By his will 
dated 20th October 1901. Hanuman Das 
directed that bis charities at Nawalgarh 
and Barna should for ever be continued 
and the expenses thereof met out of the 
income of his estate and should form a 
charge on his estate. The expenses at 
Barua were stated to be Rs. 750 yearly 

The expenses at Nawalgarh were Rs 400 
yearly. 


tne executors 

Hanuman 8 will conveyed tbe estate ii 

No. 1, Jugmohf 
Mnllmk, Street to Gajadhar, the defendai 

m this suit, subject to the charge 


704 Calcutta 


Sagoremull V. Gajadhar (McNair, J.) 1936 


Es. 750 yearly for the carrying out of the 
religious trust to which I have referred. 
On 7th September 1917 Gajadhar pur- 
ported to release the property from the 
■charge, and created a charge for the pay- 
ment of that sum of Es. 750 on certain 
other properties at Siliguri. On 13th 
March 1931 Gajadhar mortgaged No. 1, 
Jugmohan Mullick Street, in favour of the 
plaintiff who instituted this suit on his 
mortgage on 9th February 1933. There 
was the usual final decree and the sale by 
the Begistrar took place on 25th July 
1935. In support of the application 
Mr. Bose for the petitioner complains that 
neither the will nor the probate, which, 
he says, are two of the moat material 
documents, was abstracted. It is true that 
this was not done, but in the affidavit on 
behalf of the plaintiff Seary Lai explains 
that neither the will nor the probate was 
in the plaintiff's possession, and that they 
were unable to procure them from the 
defendants. A copy of the will has now 
been produced and it is on the record of 
this application. The material part to 
which I have referred has been set out in 
the petition. The second line of argu- 
ment on behalf of the petitioner is that 
the action of Gajadhar purporting to re- 
lease the property from the charge in 
favour of the charity was illegal and im- 
proper. 

It is further contended that even if the 
shifting of that charge from the properties 
on which a charge was placed by the 
testator was in order, the further charge 
of Bs. 400 on Nawalgarh remained, and 
this was an incumbrance which should 
have been mentioned in the notification 
of sale. Beference is made to Gh. 27, B. 9 
of the Buies and Orders of this Court, 
Original Side, which states : 

Where the property or any portion of it is to 
be sold subject to an inoumbrance the nature 
and the amount of such incumbrance shall, as 
far as practicable, be also stated. 

No incumbrance has been mentioned, 
and it is argued therefore that the pro- 
perty must have been sold free from 
incumbrances, and inasmuch as an in- 
cumbrance is now disclosed no good title 
can be given by the vendor. Beference 
has also been made to S. 55, T. P. Act, 
which in effect states that the seller is 
bound to disclose any defect in title and 
that it is bis duty to discharge incum- 
brances unless the property is sold subject 
•to incumbrances. Beliance has been 


placed on the case (1910) 2 Ob 438 (l). 
In that case it was held that not even the 
Court bad jurisdiction to set apart a fund 
to answer annuities and legacies and 
distribute the rest of the property released 
from the charge, and notwithstanding the 
setting apart of the fund it was held that 
a purchaser of part of the distributed 
property may validly object to the title 
in the absence of any release from the 
annuities and legacies, and an order under 
S. 5, Conveyancing and Law of Property 
Act. On behalf of the vendor reference 
has been made to the abstract and to the 
Bale, more particularly, the abstract of 
the indenture of release made by Gaja. 
dbar Agarwalla on 17tb September 1917, 
where the whole history of the property 
and of tbe dealings with it have been set 
out. In that document there is a recital 
of tbe will of Hanuman Das which states 


that in giving certain legacies he directed 
that tbe charities at Nawalgarh and 
Barua should for ever be continued and 
the expenses thereof should be met out of 
the income of his estate and should form 
a charge on his estate and that the ex- 
penses at Nawalgarh should be Bs. 400 
per annum and at Barua Bs. 750 per 
annum. There is a recital that tbe will was 
duly proved and that after obtaining pro- 
babe tbeexeoutors administered tbe estate. 

Clearly those recitals give tbe sub- 
stance of the will so far as it is material 


to this application and mention the pro- 
bate. There is therefore no substance in 
the contention that the will and probate 
have not been abstracted. Under Oh. 27, 
R 15 of the Original Side Rules, it is pro- 
vided, that on tbe notification and condU 
bions being settled a fair copy thereof and 
3 f the abstract should be filed in the 
Accounts Department of the Registrar’s 
Office, and it is stated that in accordance 
with the rule a copy of this document 
was filed in the Registrar’s Office. Under 
R. 20 of tbe same chapter the notifica- 
bions and conditions of sale are to be read 
jut and the name of each bidder is to be 
entered in tbe Registrar’s note-book and 
each bid offered by him entered opposite 
fiis name. In the affidavit of Pearilal it 
is stated that the purchaser and ^ his 
iittorney inspected the abstract of title, 
[n the affidavit in reply it is stated that 
the abstract of title was not inspected. 

1. In re, Evans and Bettell’s Oontraot. (1910) 2 
Ch 438=103 L T 181=79 L J Oh 669-54 
S J 680. 
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At any rate, it was there for inapeotion 
and any failare to inspect it was the fault 
of the parobaser. The conditions of sale 
are in the form set out in the Rules and 
Orders as far as condition 14. Condition 15 
is added and is as follows : 

The plaintiQ has oot in his possession apj 
title deeds or documents other than those dis' 
closed in the abstract of title and the purchaser 
shall not be entitled to make any objection or 
requisition in respect of such title deedsor docu- 
ments and shall accept the recitals in the 
documents mentioned in the abstract of title as 
correct. 

It is stated that this condition was 
specifically added owing to the inability 
of the vendor to obtain the will and the 
probate which be states wore not in his 
possession. The purchase was sabjeob to 
the conditions of sale inclnding condition 
16 to which I have just referred, wbioh 
states that the purchaser shall accept the 
recitals; and the purchaser has signed the 
bidding paper on the understanding that 
the purchase is subject to the conditions 
of sale. In my opinion the reoital wbioh 
I have already referred toin the document 
of 17bb September 1917 gives the purport 
of the will and probate and the other reoi. 
tals which set out the history of the pro- 
perty state the facts from which the pur- 
chaser is able to form bis own conclnsion 
as to whether a good title can be obtained 
or not. 

There is a recital of a conveyance 
by the executor to Gajadbar and that 
Gajadbar was advised that the executors 
could nob in any way modify the effect 
of the terms in the will nor select any 
specific property for the operation of the 
charges created by the will. There are 
further recitals that Gajadbar bad since 
18bh Pebrnary 1916 been maintaining the 
trust of Barua out of the income of the 
general estate and not out of the rents 
and profits of No. 1 Jagmohan Mulliok Lane 
which were said to have been bharged 
with the payment of the Ra. 760 per 
month. There is a further reoital of the 
release by Qajadhar of the premises from 
the charge and the transfer of that oharge 
on to the properties at Siliguri which were 
paying an annual rent of Ra. 7.0-3 In 
fact, as I have already stated, the whole 
history of the property is set out and it 
18 for the purchaser to decide whether on 
the facts which are contained in that 
abstract he can or cannot obtain a good 
title. I have been referred to the case 
1936 C/$9 A 90 


in (1891) 1 Ch 99 (2), the head-note of 

wbiob is as follows : 

A coDditiou of sala requitiog tbo purchaser to| 
assume certaio facts is not misleading, if the, 
Teodor belioves ^be facts to bo true, even tbougb[ 
the condition is intended to cover a flaw wbiebi 
goes to the root of the title In such a case it 
18 not necessary to explain in tbo condition the^ 
specific defect iu tbo title which the condition 
is inteudod to cover. 

In his judgment Lord Halsbury says : 

If there were an actual misstatement or such 
an imperfect statement of the facts as in the 
result makes wbat is stated untrue, the condi* 
tioQ would be so taiotod by falsehood that it 
could not be innisted on as against tbo purchaser 
misled by such taint or falsehood. But now that 
the facts are all known tbo condition appears to 
have been «aptly aud properly framed to proTont 
the purchaser insisting on proof of what was 
then and is now believed to be (he fact but 
which tbo vendor is not in a position to estab* 
lish by legal proof. 


In my opinion the facts here are very 
similar. The vendor has set out in the 
abstract of title tbo facts so far as be is 
able to state them, but owing to bis in- 
ability to get possession of the will and 
probate he has inserted Cl. 15 of the oon- 
dltions of sale to prevent the purchaser! 
insisting on proof of what was believed 
to be a fact but which the vendor is not 
in a position to establish by legal proof. 
I can find no misstatement or such imper- 
fect statement of facts as in the result 
makes wbat is stated untrue. The same 
principle is laid down in (1906) 2 Ch 175 
(3). The properly there was described 
as freehold, and in one of the conditions 
of sale it was stated that the property was 
formerly held on a Ibaee for 500 years at an 
yearly rent of one shilling but the property 
bad beenassignei many years previously 
free from the said rent, and the purchaser 
should assume that the rent had been 
released and was no longer charged on the 
property. By a deed poll in 1902 the 
property was expressed to be enlarged in. 
to a fee si&ple and the oondition stated 
that it should be assumed that the deed 
poll operated as an effectual enlargement. 
It was there held that the vendor might 
reasonably believe the property was free- 
hold and was therefore justified in so 
describing it in the particulars, and then, 
by the conditions, requiring the purchaser 
to assume the facts establishing the free- 
hold title, which the vendor knew he 


2. In ra Saudbach <fe Edmondsoa's Ooatraot. 
(1391) 1 Oh 99=60 L J Oh C0=63 L T 797= 
39 W R 193. o A 

8. Blalberg y. Keoves, (1906) 2 Ch 176=75 L J 
Oh 461=95 L T 412=54 W R 461 
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■would have a diflBculty in proving. There 
again it is doubtful whether legally the 
property was in fact freehold as it was 
described; but it was being sold as such 
and the vendor in the conditions of sale 
put the purchaser on notice by stating 
the facts. Warrington, J. at p, 183 says 
as follows : 

^11 that the teodor bas dooe is to describe the 
property as being held upon a particular tenure, 
which he believed, and reasonably believed, od 
snfficleut grounds, might be tbe true tenure on 
which it was held. Then, knowing that he 
might have a difficulty in proving ibe fact of 
freehold tenure, in the proper pan of the docu* 
ment, i. e. , the condilione, which shew how he 
is going to establish his title, be throws upon 
the purchaser the burden of assuming the facts 
the proof of which might have been difficult. 

Tftie principles involved in these cases 
seem to me to be a complete answer to 
the contention of the petitioner that the 
property •with which we are now con- 
cerned was sold free frem incumbrance. 
The facts were all set out end it was the 
duty of the purchaser to assume the burden 
of finding out from those facts whether 
or not be could obtain a good title. In 
my opinion no good reasons have been 
advanced as to why the sale should be 
aet aside and the application is dismissed 
with costs. 

■V.B./r.K, Application dismissed. 

A. 1. B. 1S36 Calcntta 706 

M. 0. Ghose, j. 

Uajaharali and onoifier— Petitioners. 

V. 

Mafijaddi Sardar and a«o//jer — De- 
cree- bolder and Judgment debtors 

— Opposite Parties. 

Civil Rule No 390 of 1936, Decided on 
28tb July 1936, from order of Special 
Sub. Judge, Barisal (Bakargunj), D/. 8th 
January 1936. 

sfr {») Liolitallon Act (1908), S-^8— Execu- 
tion sale fraudulently conducted by decree- 
holder— Application to $et aeide eale beyond 
liine— S. 18 cannot apply when properly l» 
purchased bona fide by third party. 

V/bere in execution sale which was condacted 
fraudulently by the decree-holder, the property 
was purchased bona fide by a third party and an 
application to set aside the sale was made by 
the mortgagee of the property beyond 80 days: 

Eeld: that 8. 18 did not apply as the section 
applied only against a person claiming through 
another otherwise than in good faith and for 
valuable consideration; iACLJ 56^, Ref on. 

[P 707 C 1] 

(b) Civil P. C. (1908), S. 115— Error of lew 
ia not suflicient ground for interference. 
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In a case under S. 115 even an error of law ig 
not a sufficient ground for interference by the 
High Court: 11 Caf 6, Bel. on. [P 707 0 1] 

Jitendra Nath Guha—hr Petitioner. 

Badhika Ranjan Guha—ht Opposite 
Parties. 

Order.— In this case the petitioners 
were mortgagees of certain tenure. Oppo. 
site party No. 1, the landlord, instituted 
a rent suit, got a decree and in eiecution 
of that decree put up the tenure to sale. 
It was sold at auction and purchased by 
another person, opposite party No. ‘d, wife 
of opposite No. 3, and not the decree- 
holder. After about six months the 
petitioners applied to set aside the sale 
on the grounds that sale processes had 
been frandulently suppressed by the 
decree-holder and that by such sale the 
petitioners bad suffered substantial loss. 
The trial Court set aside the sale. In 
appeal the findings were reversed and the 
petition was dismissed. 

It is urged in this Court that the 
learned Munsif, carefully considered all 
the evidence on the issue of the service 
of the sale proclamation. He noticed that 
the witnesses named in the peon's report 
were not examined but other persons 
were brought in to prove the service of 
the sale proclamation and that a person 
was brought in who stated that be bad 
beaten the drum whereas his name was 
not in the peon's report. Tbe Court of 
appeal considered that tbe defect might 
have been due to the mistakes o( tbe peon. 
The appellate Court did not believe that 
tbe processes had been suppressed. On 
the matter of tbe valuation the Munsif 
found that tbe value of tbe property 
would be Bs. 1,200 as it appeared that 
this particular property bad been sold in 
1928 for Rs. 1,300. Tbe Court of appeal 
below considered that since 1928 there 
had been fall in prices of staple food- 
crops; there was correspondingly fall in 
prices of land and tbe prices in 1936 
could not be as in tbe year 1928. But 
that as in his opinion there was no sup- 
pression of novices, tbe question of valua- 
tion was not important. On ibis point 
the Court of appeal below upon considera- 
tion of tbe evidence has come to its 
finding and in an application under 8. 115, 
Civil P. 0., his findings cannot be attacked 
on the ground of error in appreciating the 
evidence. Tbe last point taken is that 
the Court of appeal below recorded a 
finding that even if there was a finding 
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of fraud od the part of the decree- bolder 
the petitioner would not succeed against 
the aaotioD purchaser who was a third 
party and against whom there was no 
allegation of fraud. On this point the 
case in 44 C L J 565 (0 is quoted. Upon 
perusal of the judgment and upon consi- 
deration of S. 18, Lim Act, it cannot be 
said that the Court of appeal below was 
'Wrong. S. 18 of the Act runs as follows : 

Where aay peraon baviug a right to institute 
a suit or make ao application, has, by means of 
fraud, been kept from the knowledge of such 
right of or the title on which it is founded, the 
time limited for instituting a suit or making an 
application (a) against the person guilty of the 
fraud or accessory (hereto, or lb) against any 
person claiming through him otherwise than in 
good faith and for a valuableconsideration shall 
be computed from the time when the fraud first 
became known to the person injuriously aflected 
thereby . . . 

On a plain reading of the section the 
extended time can only be claimed against 
a person guilty of the fraud and against a 
person accessory thereto and against a 
person who claims through the person 
who committed the fraud. From this it 
would appear that it cannot be claimed 
against an innocent third party against 
whom ordinary limitation would apply. 
In a case under S 115, Civil P. C., even 
an error of law is not a sufficient ground 
for interference by the High Court. See 
the case in 11 Cal 6 (2). The Buie ie 
discharged with costs, hearing fee being 
assessed at one gold mobur. 

D.S./r.K. Rule discharged. 

1. Kedar Hura y. Asatosh Roy, {1021) 44 0 L J 
665=99 I 0 946. 

2. Amir Hsssan Khan y. Shoe Baksh Sioeb, 
(IS85) U Oal 6=U I A 237 (P C). 
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Nirvial Chandra Satiyal and another 
— Plaintiffs — Appellants. 

y, 

Alunicipal Comnitssicners^ Pabna — 
Defendants — Respondents. 

Appeal No 9B9 of 1935. Decided on 
17th July 1936. from appellate decree of 
Diet. Judge. Pabna, D/. 5th March 1935. 

H.ekoey Carriage Act (I of 
1919), S 60— Authority to appoint hackoey 
carnage iland it absolute — Statute not 
mereiy permit* but direct* person or body 
authorized to do so — Persons would be 
exempt from liability of causing nuisance to 
neighbour* provided they have statutory 
authority - Pabna Municipality held had no 
such authority. 
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Under S. 60 the authority to appoint stinds 
for hackney e.arriages is absolute. The statute 
does not merely permit the appointment of such 
resoryod places for hackney carriages bat directs 
the person or body aathori/ed to do so. Persons 
having such authority to appoint places to be 
used as public stand for hackney carriages would 
not be liable even if the said public stand Is a 
source of nuisance to ibo neighbours. Since 
1919 and rt /oriiori in July 193:^, tbo Commis- 
sioners of the Pai>na MuniciptHty had no 
statutory authority to appoint or reserve any 
place as a hackney carriage stand and hence 
there was no statutory iDdemnity from actions 
for nuisance. (The principles of exemption of 
liability for acts done uuder statutory authority 
summarised): Gaddis v Proprietors of Bann 
Beservoir, (1878) 3 .4 0 430; Vaughan v. Ta// 
Vale By Co., 11660) 6 Z2 & xY 679; Afnna;ers of 
Metropolitan DiHrict Asi/fu»n v. /fiff, (I SSI) 
6 A C 193 and Canadian Pacific By. Co. v Parke. 
(1899) A C 685 Bel. on. [P 709 0 J; P 710 C 1] 

(b) Tort— Continuing nuisance— Injunction 
is usual remedy unless injury is trivial. 

Injonctioo is the usual and proper remedy in 
the case of continuing nuisance. It ought to be 
granted in some form unless the injury com- 
plained of is trivial. [P 710 0 2] 

The construction of hackney carriage stand 
wUhno suitable contrivaooe for draiuage Cs^used 
discomfort to the pUintifi in that It was the 
cause of his house being vacated by tenant and 
not being ro-occupied : 

Held: that the injury was not trivial and 
that injnQOtion was proper relief. [P 710 0 3] 

(c) Bengal Municipal Act (3 of 1884), 
S. 5 (35)— Applicability Erection of defec- 
tive hackney carriage stand with no suitable 
contrivance for drainage— Suit for injunction 
for removal of same It not governed by 
S. S (35). 

Section 5 (35), Bengal Municipal Act, applies 
when the act complained of Is purported to be 
done under the Mnnlcipal Act or any rule or 
bye-law made thereunder. But the erection of 
a defective hackney carriage stand with do 
suiUble contrivance for drainage does not come 
within this section, for the Bengal Municipal 
Act has no provisiou for the erection of euub 
stands, nor are there any statutory rules or 
bye* laws made under the said Act. Hence a suit 
for mandatory injunction for removal of same is 
not governed by S. 5 (35). 711 C 1] 

Jatindra Nath Sanyal and Bijali 
Bhwsan Sanyal — for Appellants. 

Surajit Chandra Lakinj and Arnaresh 
Chandra Roy — for Respondents, 

Judgment. — This appeal has been pre- 
ferred by the plaintiff against the judg- 
ment and decree of the learned Diatriob 
Judge of Pabna who has partly reversed 
the judgment and decree of the Second 
Court of the Uunsif of that place. The 
defendants, the Commissioners of the 
Municipality of Pabna, have referred 
oro49.ohjections and as the oross-objeo- 
tioas go to the root of the matter, I have 
beard the respondent's advocate first in 
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support of his cross-objections. In 1918 
the Commissioners of the Pabna Munici- 
pality bad reserved a part of the Strand 
Eoad, in front of the plaintiffs’ land, as a 
hackney carriage stand. At that time the 
Calcutta Hackney Carriage Act of 1891 
(2 of 1891, B. C.) was in force. The said 
Act had been extended to the Municipal 
limits of the town of Pabna by Notifica- 
tion No. 1008 T. M., dated 4th November 
1913. The said notification is in the 
following terms: 

Id e^cercise of the power conferred by S. (1), 
Cl. (3), Calcutta Hackney Carriage Act 2 of 1891, 
the Governor in Council is pleased to extend 
the provisions of the said Act to the Pabna 
Municipality in the District of Pabna. 

2. The Governor in Council is also pleased, in 
exercise of the power conferred by S. 61, sub- 
section (1) of the same Act, to appoint the Com- 
missioners of the Pabna Municipality and their 
Chairman, respectively, to perform the duties 
imposed and to exercise the powers conferred by 
the Act on the Corporation of Calcutta and the 
Chairman of the Corporation, respectively. 

By the Calcutta Hackney Carriage 
Act 1 of 1919 {B. C.) Act 2 of 1891 (B.C.) 
was repealed and no notification by the 
Local Government has been issued under 
S. 2, Cl. (a) of Act 1 of 1919 extending 
the said Act of 1919 to the town of Pabna. 
In July 1933 the Commissioners of the 
Pabna Municipality paved the portion of 
the Strand Road reserved in the year 
1918 as ■ a hackney carriage stand. The 
said place is still being used as a hackney 
carriage stand. 

The plaintiff filed his suit on lltb Decern- 
ber 1933 against the Commissioners of the 
Pabna Municipality for a mandatory in- 
junction for removal of the said hackney 
carriage stand, (or a permanent injunction 
restraining them from allowing the said 
place to be used as a hackney carriage 
stand, for a permanent injunction for 
restraining them from obstructing the 
passage to bis land from the Strand Eoad 
and for damages. The basis of these 
reliefs is the statement made in para. 4 
of the plaint. The substance of that 
paragraph is that the hackney carriage 
stand is kept in a dirty condition; there i| 
no flushing arrangement and the bad 
smell has caused and is causing great dis- 
comfort with the result that some of the 
plaintiffs’ tenants occupying huts on his 
land had already left and the carnages 
standing in a long row caused obstruction 
to the ingress and egress to and from his 
land to the Strand Road. 


The first Court dismissed the suit, and 
an appeal was taken by the plaintiff to 
the learned District Judge. The learned 
District Judge, apparently with the con- 
sent of both parties, inspected the locality 
and thereafter heard arguments and 
decreed the suit in part. He held that 
no case for an injunction has been made 
out by the plaintiff, but that he was 
entitled to damages which be assessed at 
Rs. 50. I will have to examine this part 
of bis judgment in some detail hereafter. 
The plaintiff bas preferred this appeal in 
which he maintains that an injunotion 
ought to be granted. The defendants have 
preferred oross-objactions in which they 
maintain that the decree for damages 
ought to be discharged and the plaintiff's 
suit dismissed in its entirety. 

The learned advocate for the defen. 
dants-respondents raises in bis cioss-ob- 
jeotion a point which goes to the root 
of the matter and if it be a sound one, 
the plaintiff’s suit will have to be dis- 
missed, even if the hackney carriage stand 
constitutes a nuisance. He contends that 
if the Commissioners have the statutory 
power to appoint a place as a hackney 
carriage stand, and if in the exercise of 
that power they do something which is 
necessary for the exercise of the same, no 
action can lie against them even if their 
said acts constitute nuisance. The pro- 
position so stated and in such a broad 
form is in my judgment now the law. 
The principles of exemption of liability 
coming within this bead, in my judgment, 
can be summarised in the following man- 
ner: (i) Whenever an act otherwise 
unlawful and actionable is expressly autho- 
rised by the legislature, no action would 
lie against the person who has the statu- 
tory authority to do the act, provided it 
is done without negligence. The statu- 
tory authority is to be regarded as statu- 
tory indemnity: (1878) 3 A C 430 (l) per 
Lord Blackburn at p. 455. (ii) The statu- 
tory authority and the consequent statu- 
tory indemnity extends not only to the 
act itself, but to all its necessary conse- 
quences. When the legislature has autho- 
rised an act, it most be deemed also to 
have authorised by necessary implioation 
all inevitable results of that act. As has 
been put in some of the oases, the test of 
the necessity of a ooDsegoe nce is the 

1. Geddis V. Proprietors of Bann Beservolt, 

(1878) 3 A 0 430. 
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impossibility of avoiding it by the exer- 
oisQ of du6 card and skill. No cons©- 
quence which can be so avoided is within 
the scope of the statutory indemnity. It 
is on this principle that in 5 H & 
N 679 (2) DO damages were awarded 
against the Railway Company for fire 
caused by a spark escaping from one of 
their locomotive engines, it being proved 
that the engine had been constructed 
with due care and skill and escapes of 
sparks were inevitable. It is not neces- 
sary to multiply cases, many of whiob 
can be found in tbe reports which illus- 
trate this principle, (iii) Tbe aforesaid 
two principles of exemption from liability 
are only applicable when tbe statutory 
authority is absolute and conditional. 
Whether the authority is abosolute or 
conditional has often to be implied from 
tbe general provisions of tbe statute. A 
good working tost is that where tbe 
authority to do an act is imperative, that 
is, where the statute imperatively directs 
tbe aots to bo done, and not permissive, 

i. e. merely allows to be done, it is to be 
considered as absolute; if it is merely 
permissive, tbe authority is prima facie 
conditional and does not absolve the 


which by reasoo of tbe poise aod smell 
was a nuisaoce to tbe adjoioiDg residents. 
Having regard to the provisions of S, 60» 
Hackney Carriage Act of I9l9 (l of 1919X 
which corresponds to S. -lo, Act 2 o( 
1891, however, I hold that the authority 
to appoint stands for hackney carriages is 
absolute. The statute does nob merely 
permit the appointment of such reserved 
places for hackney carriages but directs 
tbe person or body authorised to do so. 
If therefore tbe Commissioners of the 
Pabna Municipality had. in July 1933, 
the statutory authority to appoint places 
to be used as public stand for hackney 
carriages they would not be liable even 
if tbe said publio stuod erected on a part' 
of the Strand Road is a source of nui-' 
sance to the neighbours. 

This leads me to tbe question as to 
whether they bad the statutory autho- 
rity. This depends upon tbe question 
whether tbe Calcutta Hackney Carriage 
Act either of 1891 or 1919 was in force 
at Pabna in July 1933. There cannot be 
any question that the Act of 189i was 
not in force because that Act being wholly 
repealed by Act 1 of 1919 is no longer on 
the statute book. The question is whe- 


authorised person doing tbe act from 
liability, if nuisance results from the act: 
(1881) 6 A C 193 (3)and(l899) A C 535(0. 


It is on this principle that Metro- 
politan District Asylum, a statutory Cor- 
poration having sUtutory authority to 
build a smallpox hospital, was restrained 
from building it at Hampstead in London, 
as tbe erection of such a hospital there 
would be a source of danger to the neigh- 
bourhood: (1881) 6 A C 198 (3). On the 
the same principle the case (1893) 2 Ch 
588 (5) was decided. There the Tramway 
Company was authorised by an Act of 
Parliament to use horse traction for their 


tramcars. That power by necessary 
implication anthorised building stabler 
for the horses to be used for drawing the 
tranioars. But the company was res. 
trained from maintaining a large stable 


2. Vaughan v. Tafl Vale Ry. Co. 
N 679=29 L J Ex 247=6 Jur 
L T 894=8 W R 640. 

3. Managers of the Metropolitan 

lum 7. Hill, (1881) 6 A 0 193s 
363=44 L T 663=29 W R 617 

4. Canadian Pacifio By. Co. 7 
A C 536=68 L J P C 89=81 
W R 118=15 TLB 427. 

5. Napier 7. London Tramways 
Ch 688. 


, (I860) 6 H & 
(N S) 899=2 

District Asy 
=60 L J Q B 
=45 J P 664. 
Parke, (1899) 
L T 127=48 

Co., (1893) 2 


tber Act 1 of 1919 was in force then. It 
is admitted that no notification has been 
issued by the Local Government under 

S. 2, Cl. (a) of this Aot, extending its 
operation to the town of Pabna. The 
only notification that has been issued is 
the notification No. 1003 T. M. dated 4tb 
November 1913, which I have quoted 
above. That notification extended to tbe 
town of Pabna the Act then in force, 
namely tbe Hackney Carriage Aot of 
1891. The word ‘said' used in para. 1 
of the notification implies that it was a 
notification issued under S. 1, Cl. (3) of the 
Aot of 1891. S. 25. Bengal General Clauses 
Aot (1 of 1899 B. C.) is of no assistance 
to tbe Municipal Commissioners of Pabna. 
The only effect of that section is to make 
tbe notification No. 1008 T. M., dated 4th 
November 1913, as if issued under Aot 1 
of 1919. By tbe application of S. 25, 
General Clauses Aot, tbe said notification 
would read in the following manner : 

In the exercise of the powers con- 
ferred by S. 2, Cl. (a), Calcutta Hackney 
Carriage Aot 1 of 1919, the Governor in 
Council is to be pleased to extend tbe pro- 
visions of -Aot 2 of 1891 to the Pabna 
Municipality in the District of Pabna." 
But this means to the Commissioners 
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nothing as Act 2 of 1B91 is not in exist- 
ence since 1919. The view I am taking 
18 supported by the decision in 36 C W N 
11 (6), I hold that since 1919 and a 
fortiori in July 1933, the Commissioners 
of the Pabna Municipality bad no statu- 
tory authority to appoint or reserve 
any place as a hackney carriage stand, 
and hence there is no statutory in- 
demnity from actions for nuisance. I do 
not consider that S 3. Ci. (2). Hackney 
Carriage Act of 1919, which preserves in- 
tact the validity of anything done or 
suffered or any right, title obligation or 
liability which may have accrued under” 
the Hackney Carriage Act of 1891, pro- 
tects the Commissioners from this action, 
if their act done in July 1933 amounted 
to nnisance. The liability sought to be 
enforced in the suit is a liability which 
arose in July 1933 when the Hackney 
Carriage Act of 1891 was no longer in 
force. 

The question now to be considered is 
whether the plaintiff has succeeded in 
proving that the construction of the 
pQcca hackney stand in front of bis pro- 
perty has caused and is causing nnisance. 
In the plaint he stated that by reason 
of the bad smell, bis tenants have left. 
He also complained of obstroction to 
free access to his land from the public 
road caused by the backney carriages 
standing in a row. The learned District 
Judge who inspected the locality has 
found that there is no extra accumula- 
tion of filth on the stand itself. The smell 
emitting from the stand itself is not more 
noxious or disagreeable than the smell 
emitting from the streets of Pabna 
generally. If this was the only finding 
no action for nuisance would lie. for a 
person living in that town must put up 
with its usual and ordinary discomforts. 
But he finds something more. He finds 
that there is no proper drain or channel to 
drain off the urine of the horses with the 
result that offensive matter drains into 
and accumulates in a long strip of land in 
between the pucoa stand and the plain- 
tiff’s land. This finding in my judgment 
supports the plaintiff's action. I do nob 
attach much importance to the respon- 
dents' contention that this fact is not 
specifically mentioned in the plaint. The 

6. Cbairmaa of ibe commisBioners of tbe 
Honrab Muoioipality v. Haripada Boy 
CboDdhury. 1932 Cal 315=138 I 0 28=59 
Cal 1007=86 C W N 11. 
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plaintiff complained of nuisance and gave 
some instances of discomfort he and his 
tenants were feeling, and I do think it 
would be giving a too strict interpreta- 
tion to the plaintiff's pleading if I am to 
accept the respondents' contention. I do 
bold that the plaintiff is entitled to re- 
lief on the basis of this finding. 

The learned District Jndge refused the 
prayer for injunction hot awarded the 
plaintiff Rs 50 as damages. He was. it 
seems to me, by reading his judgment 
infiuenced to some extent in refusing the 
prayer for injunction by the promise 
made before him that the Mnnicipality 
will in a short time provide proper drains. 
This promise was made in March 1936, 
hot baa not yet been redeemed. Injanc. 
tion is the usnal and proper remedy in 
the case of continuing nnisance. It ought 
to be granted in some form unless the m-> 
jury complained of is trivial. I do not' 
consider that the discomfort caused to 
the plaintiff is trivial. One of bis tenants 
has left the land. The plaintiff has no| 
doubt failed to prove that the pacoa| 
hackney carriage stand was the cause ofi 
his departnre. But the fact is establisbedj 
that DO tenant has come in his placej 
since then and the but that be occupied 
is DOW owing to long and continned 
vacancy in a dilapidated state. I bold 
that injuDctioD is the proper relief. Hav- 
ing taken all the oircamstanoes into con- 
sideratioo I think that Commissioners of 
the Municipality sbonld not be directed 
to remove the stand elsewhere, but that 
they should be directed to take proper 
care in tbe matter of keeping the stand 
and tbe adjoining places reasonably clean 
and for that purpose they are directed to 
clean and to keep in a reasonably clean 
state tbe strip of land in between tbe 
backney carriage stand and tbe plaintiff's 
land by providing a snitable puoca drain. 
They are accordingly directed to coustruot 
a suitable pucoa drain on that piece of 
land within six months from this date. 
If they fail to do so tbe plaintiff will 
have snch a drain constrncted and re- 
cover tbe costs thereof from tbe Com- 
missioners of tbe Municipality. As I am 
giving the plaintiff an injunotiou in this 
limited form, I discharge decree for 
damages. 

A point was taken that tbe snit not 
being instituted within tbe time limited 
by 8. 5 (35), Bengal Municipal Act, is 

barred by time. I do not accept that 

% 
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conkenbion. The said seotioo applies when 
the aob complained of is purported to be 
done under the Municipal Act or any rule 
or bye law made thereunder. The act 
'complained of, namely, the erection of a 
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Narendra Kumar Das and Durgesh 

Prosad Das— lot Appellant. ^ , 

Amrilalal Mukherjee and BohtnibiiKXi 

Bakshit—iot Respondents. 

Judgment —The eubjeot matter of the 
suit is a strip of Ian 1 being the Western 
portion of the Southern Bank of a certain 
tank. The Eastern portion of the 
Southern Bank admittedly is the pro- 
perty of the Aryya Mitra Institution, a 
school of which the defendants ate the 
members of the committee. The suit 
lands are described in schedule Ka of the 
plaint. The plaintiff's case is that the 
Western portion and the Eastern portion 
of the Southern as well as the other banks 
of the tank were at sometime ejraali pro- 
perties of the plaintiff's and the defen- 
dants' predecessors in title. There was a 
partition and the Western portion of the 
Soothern Bank was allotted exclusively to 
the share of the plaintiff's predecessor. 
The plaintiff has instituted this suit on 
the ground that the property described 
in Sch. Ka falls within his exclusive pro- 
perty but be was dispossessed from it in 
the year 1928 when there was an en- 
oroaobment made and some huts of the 
school were built upon a portion of it. He 
claims therefore recovery of possession on 
declaration of bis exclusive title. The 
defendants denied the title of the plain- 
tiff and in one paragraph of their written 
statement they said that the plaintiff's 
suit was barred by estoppel, aciiaiesoenoe 
and waiver. 

They did not plead facts which would 
sopport the said plea of estoppel, acquies- 
cence and waiver. In another paragraph 
of the written statement they stated that 
at the time when those huts were raised 
on behalf of the school authorities, the 
plaintiff's son was the secretary of the 
school and those huts wore raised with 
the knowledge of the plaiutiff's son and 
of the plaintiff. They did not say in the 
written statement that either the plain- 
tiff or the plaintiff's son on behalf of his 
father gave bis consent to the school 
authorities to raise those buildings nor 
did they plead an alternative case that 
even if the land belonged to the plaintiff 
the school authorities were given a license 
to build upon it. Both the Courts below 
have found that the land in suit be- 
longed to the plaintiff and he was dispos- 
sessed in the year 1923, well within the 
periol of limitation. The Court of drat 
instance made a decree in favour of the 


defective hackney carriage stand with no 
snitable contrivance for drainage does not 
jeome within this section, for the Bengal 
■Municipal Act has no provision for the 
^erection of such stands, nor are there any 
[statutory rules or bye-laws made under 
the said Act. The appeal and the cross- 
objections are thus partially allowed. 
Each party to bear their costs of this 
Court. 

r.W./R.K. Appeal partly allotced. 

A. I. R. 1936 Calcutta 711 
R. C. Mitter, J. 

Abdul Kader Chaudhury — Plaintiff — 
Appellant. 

V. 

(Jpe7iiira Lal Barua and others — 
Respondents. 

Appeal No. 811 of 1935, Decided 
23rd July 1936, against decree 
Sub.Judge, Second Court, Chittagong, 
D/- 13tb December 1934. 

Acquieicence — Mere •itence is no acquie- 
scence — Silence is acquiescence only when 
there is duty to speak and silence amountsto 
fraud — Trespasser spending money on pro- 
perty of another — True owner silent — To 
emount to fraud, he must know that pro- 
perty is bis at that time and that trespasser 
is acting under mistaken belief that land is 
his (trespasser's) — Where he does not know 
any of these there is no acquiescence. 

The docttlaes of estoppel aod acqoiescenco 
both require (or theic foundatioa a represeota- 
tloD made by one party to acother. Such repre- 
sentation in oasa of acquiescence is to be in- 
ferred from silence. Bat mere silence does not 
amount to acquiescence. In order that eilence 
may amount acquiescence there must be 
duty to speak and silence means fraud. For 
silence to amount to fraud, the chief elemeute 
are that the possessor of legal right must know 
of the existence of his otrn right which is in- 
consistent with the right claimed by the tres- 
passer, and secondly he mast know of the tres- 
passer’s mistaken belief of his eights. 

[P 718 0 1] 

If in a suit for possession of land the posses- 
sor of legal right does not know at the time 
when the trespasser is spoading money npon 
his property that the land Is his, and If be does 
not know in addition that the trespasser is act- 
ing uuder a mistaken belief that the property is 
bis. there is nothing wrong if he remains silent. 
His silence is not (randulent^a^ hence It can- 
not amounytu«cquie|6e^Qce/^^0 E / 23 (P 0) 
and Willmltj^ BaJUr, on. ' 

. I ^ IP 713 0 21 

Advocate H’O 
Jammu It 
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plaintiff on those findings. The lower 
appellate Court, although maintaining 
those findings which I have noticed above, 
has dismissed the suit on the ground that 
the plaintiff must be taken to have given 
his consent to the school authorities en- 
closing the disputed land within his com- 
pound and raising structures on some 
portion thereof. 

The lower appellate Court deals with 
this question in dealing with point No 4 
formulated by it, namely “To wbat re- 
hef is the plaintiff entitled.” First of all 
it states that the plaintiff's son was the 
secretary at the time when the school 
authorities took possession of this plot of 
land and from that be says “there can be 
no manner of doubt” that he (the plain, 
tiff’s son) was fully aware of the fact that 
the school authorities were enclosing the 
said portion and wore raising structures 
on it, That is a finding which I take to 
be a good finding based on evidence. It 
was open to the lower appellate Court to 
draw the inference from the fact that the 
plaintiff s son was the secretary, at the 
time that the plaintiff’s son bad know- 
ledge of the fact that on this particular 
plot rooms of the school were being built 
and this particular plot was being en. 
closed within the school compound. Then 
the lower appellate Court says the plain, 
tiff B son is a dutiful and obedient son 
and is in the same mess with his father. 
From that he concludes that the plain, 
tiff s father must have known of these 
operations on the part of the school 
authorities well, although there is some 
element of speculation here, and I would 
take it for the purpose of my decision 
that this is a good finding also. 
Then the learned Judge says that 
' 1 am inclined to think that the 
school was removed to the suit land with 
the knowledge and consent of the plain, 
tiff.’ He is a litle inaccurate there in 
the statement of the facts because the 
school was not removed from its old site 
to its present site but there was only an 
extension over the suit land. However 
that may be, that is a misstatement 
which is immaterial for the purpose of 
this appeal. Then be says that, 
inasmuch as tho piainliS by his own condnot 
must have led the school authorities to believe 
that he would doc object to any hut being 
erected there and the remaining land being 
used for the purpose of the school he cannot 
now turn round lo take kbas possession of the 
land by the removal of the mud-walled but or 


huts thereon which 
structures. 
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are no doubt substantial 

On these three findings which I have 
enumerated above the learned Judge 
modified the decree of the Court of first 
instance and gave to the plaintiff posses, 
^on of only the vacant portion of schedule 
Ka land. He did not give him kbas pos- 
session of the portion of schedule Ka 
where the huts stand nor did he direct 
the removal of the said huts but only gave 
the plaintiff a decree for damages for use 
and occupation of tho lands whereon the 
school bats stand. I have great difficulty 
in following the conclusion of the learned 
Judge on the aforesaid findings. As I have 
indicated above I consider some of these 
to be no findings at all but mere specula- 
tions. But assuming them to be good 
findings, there are serious objections to 
the decree which the learned Subordi- 
nate Judge has made in this case. In the 
first place, as I have pointed out, defen- 
dants did not plead an alternative case 
that the school authorities were there 
with the license of the plaintiff. They 
did not plead that the plaintiff had given 
consent to the extension of the school 
over this ground. All that they pleaded 
was that the plaintiff knew of these 
extensions and they said that the plain- 
tiff's claim for possession was barred by 
estoppel and acquiescence and waiver. 
The point about waiver has not been 
developed before me and therefore in 
dealing with tbe above mentioned sentence 
in the written statement I leave aside tbe 
word “waiver.” Tbe finding therefore 
that the plaintiff gave consent to tbe 
school authorities to enclose bis land is a 
finding on a new case made by the lower 
appellate Court for tbe defence and that 
finding therefore must be disregarded. 
Wbat remains then is tb» finding that 
tbe plaintiff knew that tbe school autbo- 
rities were enclosing the land which is 
DOW described as Sob. Ka of tbe plaint 
and which is now claimed as the plain- 
tiff's land. 

There is no suggestion that tbe plaintiff 
either himself or through bis son made an 
active representation to tbe school autbo- 
rities in tbe year 1928, that this land was- 
tbe land belonging to tbe school. There- 
fore there is no foundation for tbe appli. 
cation of the doctrine of estoppel. The 
question is whether tbe doctrine of ac- 
quiescence can be invoked for the purpose 
of defeating tbe plaintiff's claim for kbas 
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po696SsioD. Now, as I uDdersfcand it, the 
dootrine of acquiescence is only another 
phase of estoppel. The foundation of the 
doctrine of estoppel and acquiescence is 
[that the representations have been made 
|to the other side — representations which 
|were intended to he acted upon by the 
iotber side, and were in fact acted upon 
|by the other side spending ney or 
doing some act which he would not have 
otherwise done which involved expendi- 
ture or a change of position In the case 
of estoppel the material representations 
are active in form white in the case of 
acquiescence the representations are to 
be inferred from silence. The doctrine of 
acquiescence has gone by different names 
— the doctrine of standing by — but all the 
elements must be there. If an owner finds 
another person trespassing upon bis land 
sod bnilding upon bis land» mere silence 
or ioaotioo on bis part at the time of the 
building operations is not sufficient to 
support a case of acquiescence. He need 
not prevent the act at the time when it 
was begun. He need nob say to the other 
side to stop. Mere silence, mere inaction 
cannot be construed to be a representa* 
tioD. Id Order to support a case of acquies- 
cenoe there muet be something more 
than mere silence or inaction. Inaction 
or silence in oiroumstances which require 
a duty to speak is the foandatioD of the 
doctrine. When inaction or silence would 
amount to fraud or deception then and 
then only would the doctrine of standing 
by or acquiescence be applied. This is 
the position which is made quite clear 
in the judgment of Sir Asutosh Mookerji 
m 1 C L J 23 (1). The passage is at p. 27 
and runs as follows , 


It oaoQot be doubted that there may be caa 
la which there Is deception by omission, b 
slleoce may be treated as deception only whi 
there is a duty to speak ; In other words, 
Bigelow points out, • a duty to epeak. which 
the ground of liability, arises wherever ai 

only where silence can be considered as bavij 

jaa active properly, that of misleading.' 

In 15 Ch D 96 (2) Fry. J. has define 
the elements in a lucid manner. Thej 
he was considering the case whether th 
defendant was bound by the doctrine i 
acquiescence from asserting bis legi 
rights. First of all he points out the 


1, Joy Chandra Bandopadhaya v. Srinath 
33 (P (1905) 82 Cal 857=1 0 L J 


8. Wnimott T, Barber, (1880) 16 Ch D 96 = 43 
L T 96=28 W R 911=49 L J Ch 792. 


omission or inaction on the part of the 
defendant would support a caso of ac- 
quiesoencd if his omission or inictiou 
amounted to fraud. Then he makes this 
observation : 15 Ch D 96 (2). The passage 
is at pp. 105 and l06 : 

What, then, are tho elomcnts or requisites 
necessary to conslitulo fraud of that descrip- 
tion? In the first place the plaiuCiQ must 
have made a mUtako us to his legal rights. 
Secondly, the plalntig must have e^epended 
some money or must have done some act (not 
necessarily upon the dofondaLit'.s land) ou the 
iaith of his mistaken belief. Thirdly, the 
defeudant, the possessor of tho legal right, must 
know of the existence of bis own right which is 
inconsistent with the right cLkimod by the 
plaintiff. If he does not know of it bo is in 
the same position as tho plaintiff aovl the doct- 
rine of acquieBcence is founded upon conduct 
with a knowledge of yourlegnl rights. Fourthly, 
the defendant, the possessor of the logal right, 
must know of the plaintiff's mistaken belief of 
his tights. If he does not. there is nothing 
which calls upon him to assert bis own rights. 
Lastly, the defendant, the possessor of the 
logal right, must have encouraged the plaintiff 
ID bis expenditure of money or iu tho other 
acts which be has done, oithor directly or by 
abstaining from asserting his legal right. Where 
all these elements exist, there is fraud of such 
a nature as will entitle the Court to restrain 
the possessor oi the legal right from exercising 
it but, iu my judgment, nothing short of this 
will do. 

U is the third and the fourth element 
in the passage which is material for this 
case. If the possessor of the legal right 
does not know at the time when the, 
trespasser is spending money upon bis' 
property that the land is bis, and if he' 
does not know in addition that the tres. 
passer is acting under a mistaken belief' 
that the property is bis, there is nothing 
wrong if be remains silent. His conJ 
science is not affected. There is nothing' 
fraudulent in his conduct. Even if he 
knows that the property is his he might 
not disclose at that time to the trespasser 
that the property is his unless ho also 
knows that the trespasser is spending 
money upon a mistaken view of bis rights. 
In the present case there is no evidence 
whatsoever that in the year iy23 either 
the plaintiff or the plaintiff's son knew 
that the portion which was being enclosed 
by the school authorities was the pro- 
perty of the plaintiff and/or that they 
knew that the school authorities were 
under the mistaken belief that the pro- 
perty that was being enclosed was the 
property of the school. Tho onus is on 
the defendants who want to deprive the 
plaintiff of his legal rights by taking tho 
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said plea. They must prove all the ele- 
menu, specially the 3rd and 4tb which 
are imp ort ant for the present case noticed 
in tlio ^ndgment of Fry, J. It may very 
^etl he that in the year 1928, when the 
plaintiff's son was the Secretary of the 
school, the plaintiff’s son believed that 
the portion which was being enclosed then 
was a part of the property of the school. 
If that was so, there would be no founda- 
tion for the doctrine of acquiescence. In 
this view of the matter I do bold that the 
defendants have not made out a case of 
acquiescence. The lower appellate Court 
having found title to the whole of sche- 
dule Ka in the plaintiff and the suit 
having been instituted within six years of 
the dispossession of the plaintiff by the 
school authorities, the plaintiff must have 
a decree for possession in respect of the 
property in suit The result is that 1 
allow this appeal, set aside the decree of 
the lower appellate Court and restore the 
decree of the Court of first instance. 
Having taken into consideration the his- 
tory behind this litigation I think both 
parties should bear their respective costs 
of this Court and of the lower appellate 
Court. 

n.s./R.K. Appeal allowed. 
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Hajendra Chandra Guha and Mahen. 
dra Kumar Ghose—lox Appellants. 

Panchanan Ghose and Bhupendra 
Narayan Bera—lox Respondent. 

Judgment. — In the suit out of which 
this appeal arises the plaintiff sued the 
defendants for the cancellation of an 
Bkrarnama which, according to bis case, 
had been forged by the principal defen- 
danbs. This document is said to have 
been executed oq 3rd August 1931 and 
was presented for registration on 9th 
September 1931. The land covered by 
the Bkrarnama originally belonged to the 
maternal grandfather of the plaintiff and 
subsequently it devolved upon Nagendra- 
bala Dasi, his maternal grandmother 
from whom he inherited it. On 29tb 
August 1931 be sold this property to 
Rajendrabala. The contention of the 
defendants was to the effect that the 
Ekrarnama was a genuine oue and that, 
in any event, the ptaiotiff's suit was nob 
maintaioable having regard to the provi- 
sions of S. 39, Specific Relief Act. Both 
the Courts below found that the Bkrar- 
nama was a forged document and, this 
being the case, they decreed the plain- 
tiff's suit. It has been faintly argued by 
the learned advocate for the appellants 
in this case that the findings of fact with 
regard to the genuineness of the Bkrar- 


Edgley, J. 

Eadha Sundar Roy and another — De- 
fendants — Appellants. 

V. 

Saktipada Boy — Plaintiff — Respon- 
dent. 

Appeal No. 73 of 1935, Decided on lOtb 
June 1936. from appellate decree of Sub- 
Judge, Murshidahad, D/- 23rd June 1934. 

Specific Relief Act (1877), S. 39— Cancel- 
lation of inatrument — Person Iraniferring 
interest to another - Suit by such person is 
still maintainable— Test is apprehension of 
injury, 

A person sued another for cancellation of an 
instrument which was alleged to be a forged 
document. Tbe instrument purported to trans- 
fer lands of the plalntiQ to tbe defendant Be- 
fore tbe suit the plain' iS bud transferred his 
interests in the land to a third person. It was 
coniendod that tbe plaintiS's suit was not 
maintainable under such circumstances, because 
bo bad no interest left in the property: 

Held: that a man who has parted with 
the property in respect of which a void or 
voidable inetrument exists can sue to get the 
instrument caocelled, the test for tbe main- 
tainability of the suit being reasonable appre- 
hension of serious injury: 23 Bom 875, Foil.', 13 
Mad 549, Disapproved. [P 715 0 S] 


nama have been reached by the Courts 
below after iosuffioient consideration of 
tbe evidence. From a reference to the 
judgment of the learned Munsif and that 
of the learned Subordinate Judge it ap- 
pears, however, that tbe evidence was very 
osrefnlly discussed in all its bearings and 
I am of opinion that tbe findings of fact 
at which the Courts below have arrived 
with regard to the genuineness of the 
Ekrarnama oanoot be challenged in se- 
cond appeal. It is, however, urged that, 
in any event, the plaintiff's suit was not 
maintainable in view of the provisions of 
S. 39, Specific Relief Act. This section 
provides that: 

Any person against whom a written instru- 
ment is void or voidable, who has reasonable 
apprehension that such Instrumeut, if left 
outstanding, may cause him serious injury, may 
sue to have it adjudged void or voidable. 

In the case ont of which this appeal 
arises it is admitted that tbe plaintiff 
has parted with his interest in the pro- 
perty by reason of the kobala executed in 
favour of Rajendrabala on 29tb_ August 
1931 and it has been argued that, in these 
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<jiroum8t;ance3 and having regard to the 
decision of the Madras High Court in 
13 Mad 649 (l) no suit would lie under 
S. 39, Specitio Relief Act. The learned 
Judges, in the case cited above, stated 
that they were of opinion that the bare 
possibility of the plaintiff being sued in 
an action for damages would not entitle 
the plaintiff who had divested herself of 
all interest in the property to maintain 
the suit. This case was considered by 
the Bombay High Court in 23 Bom 375 
(3). In the latter case a suit bad been 
brought by the Swami of a mutt to avoid 
a Jimmapatra whereby he bad made over 
tbe management of the mutt properties 
to a certain person. It was alleged that 
tbe conditions contained in the Jimma* 
patra bad not been carried out and after 
this deed bad been executed, the Swami 
transferred tbe property covered by the 
Jimmapatra to a third person. In tbe 
judgment of the Court in tbe case last 
•cited above Farran, C. J. made tbe foK 
lowing observations: 

It appears tc us that, If tbe document is not 
csDcelled . . . the purchaser may sue the origh 
ual plaintiS lor a return of his purchase money, 
if he canaot get possession of tbe lands by rea- 
son of the defendant holding them under tbe 
Jimmapatra, and that thus the original plain* 
CiS may have had reasonable apprehension of 
permanent injury Ho was also in danger of 
the defendant suing him in respect of the lands 
of which the defendant bad not detained pos- 
session. for it does not appear that the defen- 
dant has detained possession of all the lands; 
nnd there is lastly the suggested risk that the 
•added plaintiff may not act fully up to the 
terms of his purchase and that the original 
plaintiff may be In a position to resume the 
lands. 

Id tbe case out of which tbe present 
uppeal arises it is alleged in the plaint 
that Bajendrabala is in poseesnion of tbe 
property covered by the Ekrarnama, 
whereas in the written statement it is 
alleged that tbe defendanis are in posses* 
flion of this property. This being the case 
the possibilities of injury to tbe plaintiff 
are almost precisely similar to those to 
which reference has bf-enmade in Farran, 
C. J .'s judgment in 23 Bom 376 (2), the case 
cited above, and it would follow that as 
far as tbe plaiotiff is concerned, there 
exists a reasonable apprehension of seri- 
ous injury. In discussing the decision of 
the Madras High Court in 13 Ma d 

1. lyyappa v. Rapslakshmatnma, (1890) IS 

Mad 049. 

Chsnvirappaya. (iS99) 

23 Born 3T5. 


549 (l) the learned Chief Justice of the 
Bombay High Court farther stated that : 

Wo are not prepared to follow it if it was in- 
tended to lay It down, as a rule of law. thsU in 
DO case can a man, who has parted with the 
property in respect of which a void or void* 
able iostrumoDt exists, sue to have such instru- 
ment cancelled, 

and his Lordship went oo to point out 
that : 

The true tost in a case of this sort is re-i 
asonablo apprehension of serious injury. 

I am entirely in agreement with tbe 
line of reasoning which has been adopted 
in the Bombay case cited above and, in 
these circumstances, I am of opinmn that 
tbe decision of tbe lower appellate Court 
is correct. Tbe judgment and decree of 
the learned Subordinate Judge will there- 
fore be affirmed and this appeal is dis- 
missed with costs. Leave to appeal under 
S. 15, Letters Patent is refused. 

B.d./r.K. Appeal dismissed. 
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Mukerji and Jack, JJ, 
SadAiram Aid — Plaintiff — Appellant. 

V. 


Eunja Behari Banerjee — Defendant — 
Respondent, 

Appeal No. 113 of 1934, Decided on 
lOth July 1936, against decree of Special 
Sub. Judge. Assam Valley, D/. 14th 
August 1933. 

(a) At$«in Land and Revenue Regulation (1 
of 1886), S 82 l2) — “Or** meant “and'* — 
Both conditions must be fulfilled to main- 
tain a suit to set aside sale. 

The word “or** la the sub*seciion must be 
regarded, having boon used in the sense of “and" 
and the sub-section means that unless both (be 
conditions are spcciffod the suit would not bo 
maintainable. [P 717 0 2] 

(b) Assam Land and Revenue Regulation (1 
of 1886), S$. 82 (2) and 80 — Suit to set aside 
sale is governed by S 82 (2) and not by 
Art. 12 (c). Limitation Act. 


when there is a special provision contained 
in the regulation itself as to Umiiation for in- 
stitutiog a suit to set aside a sale under it, it 
would not be right to travel beyond tbe regula- 
tion and to go to the Limitation Act for the 
purpose of finding out an article to bo applied 
to a suit for setting aside the sale. Hence such 
a suit is governed by S. 82 (2) of the Rogulation 
and not by Art. 12 (o), Llmiiaiion Act. 

/ i A f A (P7t8 0 1] 

tc) Assam Land and Revenue Resulaiion ( 1 

of 1866), S. 91(1) and 146-Scope of S. 146 

S 91 (1) ore not to bo 
tullilied before ordering tele of surety'* pro- 
perly. 


Section 146 of the Regulation merely lays 
down the procedore under which sole would 
tolce place, and though certain conditions are 
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S- 91. which have to be 
fulfilled m order to bring to sale the estate of 
the defaulter other than the defaulting estate, 
It was not intended by S. 146 that these provi- 
sions would have to be complied with before the 
properties of the surety are put up to sale. The 
practice of proceeding against the moveables of 
the defaulter before proceedlog against the 
surety is a procedure which is lair and reason* 

“^*5; » , . (P 719 C 1. 2] 

(a) Assam Land and Revenue Regulation (1 
of 1896). S. 82 (2) — Surety's properties sold 
lor defaulter's arrears of revenue— Civil suit 
for declaration that sale is void ab initio is 
not barred though such plea is not taken in 
application before Commissioner, 

A suit for declaration that the sale was void 
ab initio as being ontside the powers of the re- 
venue authorities to bring the property to sale 
because the surety was under no liability under 
his surety bond can be maintained in a civil 
Court even though it was not raised in applica- 
tion before the Commissioner. [P 720 C 1, 2] 

Bijan K^nnar Mukherjee, Sanat Ku- 
mar Chatterjee and Bisua Nath Xaskar 
— for Appellant. 

Prakash Chandra Alajumdar and 
Manmatha Nath Boy {Jr.) — for Bespon- 
dent. 

Mukerji, J. — The plaintiff is the ap. 
pellant in this appeal. The facts of the 
case, shortly stated, are the following : 
One Sarat Chandra Chowdhury was ap. 
pointed Sarbarakar in respect of a mooza 
Bara Khetri in the month of September 
1928, The plaintiff stood surety on be- 
half of the said Sarat Chandra Chow- 
dhury in respect of the said appointment 
by executing a secnrity bond whereby 
he hypothecated certain immoveable pro. 
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as a surety in respect of the balance of 
Es. 8,400. On 29th May 1929 the Sar. 
barakar defaulted in the payment of the 
instalment then due. Upon that his 
moveables were attached, the said 
moveables being valued at Es. 3,000 ; 
but they were never sold. In the 
meantime, proclamation being issued for 
the sale of the hypothecated properties 
which were covered by the plaintiff’s 
surety.bond, the said properties were 
sold at auction on 13th August 1929 and 
were purchased by the defendants at a 
price of Es. 6,200. The plaintiff’s case 
further was that he would have taken 
steps to prevent his hypothecated pro. 
perties being put up to sale, but be was 
misled ; because be came to know on 
inquiry that the Sarbarakar had made 
over the amount for which he was in 
default to the surety Protap Narayan 
Dutta, and also because he was under 
the impression that the moveable of the 
Sarbarakar which had been already at- 
tached would be first put up to sale aud 
that only if such sale failed to fetch the 
requisite amount that the immoveable 
properties hypothecated were to be sold. 
Upon this statement of facts, the plain- 
tiff instituted the suit for a declaration 
that the sale was improper, and not iu 
accordance with law and that the defen- 
dant by his purchase bad acquired no- 
title to the properties. In some of the 
paragraphs of the plaint he complained 
of several irregularities and illegalities in 


perties. The revenue payable for the 
said mouza was Es 26,500 and the plain- 
tiff's properties were taken as being 
valued at Es. 28,000 which was the valu- 
ation which the plaintiff had put upon 
the properties. 

Thereafter, there was a proposal to 
split up mouza Bara Ebetri into two parts, 
one of V Inch was to go by the name of 
Uttar Bara Ebetri and the other Pakhin 


connexion with the sale and also alleged 
that the price fetched at it was grossly 
inadequate. The defendant in his writ- 
ten statement denied that there was any 
irregularity in counexion with the sale 
and also pleaded that if there was any irre- 
gularity in the conduct of the sale it was 
the Government which was responsible, 
and inasmuch as the Government was 
highly interested in the result of the suit, 


Bara Khetri. This proposal of the Com- 
missioner was accepted by the Govern- 
ment on 9th November 1928. Thereafter 
sureties were called for an aggregate 
amount of Es. 13,000 for an appointment 
which was to he made of the said Sarat 
Chandra Choudhury as Sarbarakar in 
respect of mouza Uttar Bara Ehetrii and 
one Protap Narayan Dutta having offered 
himself as a surety he was accepted as 
such the property offered by him as 
security being taken as being valued at 
Es. 4,600 and the plaintiff was accepted 


the Government should be made a party 
thereto. So far as this last. mentioned 
plea was concerned, it was overruled by 
the Subordinate Judge. The learned 
Judge, on dealing with the merits of the 
case, held that the suit should be dis- 
missed and he ordered accordingly. From 
this decree dismissing the suit, the plain- 
tiff has preferred this appeal. 

It would be convenient to deal in the 
first place with some of ihe illegalities or 
irregularities complained of on behalf of 
the plaintiff and to leave out (or the 



Calcutta 717 


1936 Sadhiuam V. Kunja 

present for separate consideration hero* 
after one question of irregularity or 
rather of jurisdiction as the plaintiff 
desires to make it out to be. Now, those 
irregularities were of the following des- 
cription. It was said that there was no 
attachment in respect of the properties 
that were sold; and on this point the 
learned Subordinate Judge held that no 
attachment was necessary because the 
properties had already been hypotbe- 
cated. It was also urged that no notice 
under 0. 31. R. 66, Civil P. C., was issued 
and that there was no valuation of the 
properties mentioned in the sale- pro- 
clamation. The learned Subordinate 
Judge found that these two irregularities 
bad been made out and he also found 
that there had been no beating of drum 
in connexion with the proclamation. Our 
attention has also been drawn on behalf 
of the appellant to another irregularity of 
which he bad made a grievance in his 
petition of appeal to the Commissioner, 
and also in his petition to the Local 
Government, namely, that in the sale 
proclamation the place where the pro- 
perties were to be sold was not men- 
tioned. We find that this complaint also 
is well founded. But the learned Subor. 
dinate Judge having found these facts in 
favour of the plaintiff went on to consider 
the value of the properties, and after a 
oarefnl consideration of the materials 
that are on the record on that question 
he has come to the conclusion that the 
price fetched at the sale cannot be 
regarded as inadequate having regard to 
the fact that at auction sales anything 
approaching the market value of property 
is hardly realized. He has also come to 
the conclusion that at the sale that took 
place, a number of bidders were present 
and that there was nothing to show that 
any insufficiency in the price, even if 
there was any. was due to any of the 
iwegulantiea or even to the cumulative 
effect of all. We are of opinion that in 
view of the finding last mentioned, which 
we find is amply borne out by the mate 
rials on the record, it is nob possible to 
say that the plaintiff was entitled to sue 
ceed on the ground of any of these iri 
regularities. Furthermore, the learned 
oubordmate Judge has found that the suit 
regarded as one of setting aside the sale 
was barred under the provisions of S 8o' 
sub-s. (2) of the Assam Land and Revenue 
Rogulation 1886. It may be mentioned 
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here that the sale took place on 13bh 
August 1929 ; that thereafter ao appH- 
cation was made by the plaintiff to the 
Commissioner, who by an order passed 
on 3rd January 1930 declined to set aside 
the sale ; and that thereafter the piaiu- 
tiff preferred a further appeal to His 
Escelleucy the Governor in Council and 
that appeal was also dismissed. S. 83, 
8ub-s. (2) says : 

A suit to annul such a salo shall not be 
eutertaiued upon aojr ground, unless that 
ground has been spochiod in an application 
mide to the Oommissioner or Chief Gommie- 
sioner under 8. 79. or unle-i.s it h instituted 
within one year from the date of the sale be- 
coming Snal under S. SO. 

On behalf of the appellant it has been 
contended in the first place that the two 
conditions specified in this sub-section are 
disjoined by the word "or" and that in 
this respect the provision contained in 
this sub-seotion is materially different 
from the analogous provis'on contained in 
the revenue sale law. On the strength 
of the appearance of the word "or" in 
this sub-seotion, it has been argued that 
upon a true ooustruotiou of it, it should 
be held that if oue of these oouditions is 
satisfied, an appeal would be competeut. 
We are of opinion that this contention is 
not well founded. The two conditions are 
BO different in their nature that it is im- 
possible to maintain that if only one of 
the conditions is fulfilled an appeal would 
be competent. One of these conditions is 
that the ground to be taken in the appeal 
must be one which has been specified in 
the application made to the Commissioner 
or Chief Commissioner unler S. 79 and 
the other is that the suit is to be insti. 
toted within ooe year from the date of 
the sale becoming final unler S. 80. The 
word ‘ or," as it appears in this sub-section, 
must, in our opinion, bo regarded having 
bet'Q used m thesense of "and" and in our 
opinion, the sub-seotion means that unless 
both the conditions are specified, the suit 
would not be maintainable. 

Nextiy, it has been argued on behalf of 
the appellant that the suit was not bar- 
red by limitation because of an order 
which was passed by the Deputy Com- 
paissioner on Sith January 1930 in which 
it was stated that the sale was confirmed. 
It has been argued that inasmuch as the 
sale took place under the provisions of the 
Civil Procedure Code, the provisions of 
the Code as regards confirmation of the 
sale are applicable, and it was therefore 
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that the Deputy Commissiouer on 24tb 
January ly.SO recorded the aforesaid 
order. Our attention has also been drawn 
to the sale certificate that was issued in 
this case and in it was said that the 
purchase took effect on 24tb January 1930. 
Belying upon this date, that is. 24th 
January 1930, as the date of the confir- 
mation of the sale, it has been argued that 
Art. 12. Cl. (c), Lim. Act, applies, and 
that therefore the plaintiff has got one 
year from the date when the sale is con- 
firmed to institute a suit for the purpose 
of setting aside the sale. In our judg- 
ment this contention also is not well 
founded. The Regulation does not speak 
of any confirmation of the sale. It is 
quite true that the procedure that is pres- 
cribed for the sale is the procedure that 
is to be followed under the Civil Proce- 
dure Code. But that does not make all 
the provisions of that Code applicable, 
specially when it is not expressly stated 
in the Regulation that after a sale has 
become final it is necessary to have an- 
other order from the authority bolding 
the sale for the purpose of getting the 
jSale confirmed. Furthermore, on a ques- 
jtioQ of limitation, with regard to which 
|tbere is speL'ial provision contained in 
the Regulation itself, it would not, in onr 
;Opinion, be right to travel beyond the 
Regulation and go to the Limitation Act 
for the purpose of finding out an article to 
,be applied to a suit for setting aside the 
|sale. S. 82, snb-e. (2) clearly lays down 
the time by which the suit will have to 
be instituted and reading that sub sec- 
tion with the provisions of S. 80 it is per- 
fectly clear that the sale became final in 
the present case when the appeal to the 
Commissioner was dismissed, namely, the 
3rd January 1930. The suit, inasmuch as 
it was laid beyoud a year from that date, 
was barred by limitation. 

As already stated there was another 
complaint urged on behalf of the plaintiff 
as against the sale and the plaintiff relied 
upon it as giving rise to a question of 
jurisdiction Now, that complaint is this. 
It was urged that under S. 146 of the 
Regulation which is a section appearing 
in Ch 8 thereof beaded 'procedure,” 
any person who has become liable for any 
amount as surety for a defaulter or Ra- 
venue Officer may be proceeded against in 
the manner prescribed in Cb. 5 as if he 
were a defaulter for such amount. It has 
been argued that baviug regard to the 


provisions of this section, the procedure 
to be followed for the purpose of enforc- 
ing the security as against the plaintiff is 
the procedure contained in Ch. 6. The 
only section of Ch. 5 which may be taken 
to apply to a case where property other 
than the property in arrears is to be put 
up to sale is S. 91 of the Regulation. It 
may be stated here that there are certain 
papers on the record which show that 
different views used to be taken by dif- 
ferent antborities on this question For in- 
stance, there is an order of Mr. Bentiok, 
Commissioner of Assam Valley Districts 
dated 3rd January 1930, in which he ex- 
pressed the view that a sale of this 
kind is not governed by the provisions of 
Chap. 5 of toe Regulation. On the other 
band there are other documents specially 
an order of the Governor in Council dated 
20th October 1931 in which it has been 
held that Chap a is applicable and that 
the sale of the present description in 
circumstances such as there are in the 
present case is to be regulated by the 
provisions of S. 91 of the Regulation. It 
appears also that in the Assam Land and 
Rcvenne Manual a note has beeu iuserted 
whereby it has been made clear that 
when a Mauzadar defaults and the estate 
pledged by his surety is sold in conse- 
quence under the Regnlation, the sale, 
being of an estate for arrears other than 
its own. is governed by the provisions of 
S. 91. So. at the present moment there 
is hardly any dispute that the sale of the 
present nature has to be held under the 
provision of S. 91 of the Regulation. That 
being the position it has been argued on 
behalf of the appellant that the condi- 
tions laid down in sub-s (i), S 91 have 
got to be complied with before the pro- 
perties could be legally put up to sale. 
Now, snb-s. (l), S. 9i says: 

If an arrear cannot be recovered by any of the 
forogoiog proc6ss68, aod tbd dcfduUor is id pos* 
session of any immoveable property other than 
the estate in respect oi which the arrear has 
accrued, the Deputy Commissioner maj proceed 
againit any of that other property situated 
wuhio his district according to the law for the 
time being in force for the attachment and sale 
of immoveable propotvy under the decree of a 
civil Court. 

Tb6 argument is tbab S. 146 of the 
Bdgul&tioii by making S. 91, anb^e. (1) 
applicable to a sale of this kind requires 
that before the sale can take place, the 
cooditione laid down in that sub-section 
hare been fuldlled. One of the conditions 
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of that sab-sectioD is that the arrears 
could nob be recovered by any of the 
foregoing processes and on reference to 
the previous section, it would appear that 
two of the foregoing processes were con- 
tained in S. 69 and S. 70, S. 69 relating to 
attachment and sale of moveables of the 
defaulter and S. 70 providing for the sale 
of the defaolting estate. It is clear, bow. 
ever, that when the hypothecated pro- 
perty of a surety is put up to sale one of 
these foregoing provisions, namely, that 
contained in S 70, cannot apply. But the 
argnment is that the provisions, in so far 
as they are applicable, should be applied; 
and that, therefore, the moveables of the 
defaulter for seizure of which processes 
had already issued should have been pub 
op to sale and the result of that sale 
should have awaited in order to see 
whether the arrears could be realized or 
not and it was only when it would be 
found after the sale of the moveables that 
the arrears could not be realized that it 
would be open to the authorities to put 
the plaintiff’s properties to sale. 

As a matter of construction of S. Id6 of 
the Regulation, my own view is that that 
section merely lays down the prooi^dure 
under which the sale would take place. 
It says, any person may be proceeded 
against in the maon ir prescribed in 
Chap. 6; and though certain conditions 
are laid down in sob.s. (l), S. 9l which 
have to be fulfilled in order to bring to 
jsale the estate of the defaulter other than 
the defaulting estate, in my opinion, it 
was nob intended by S. 116 that those 
provisions would have to be complied with 
before the properties of the surety are 
put up to sale. Indeed, the view that 
I take seems to receive support from the 
fact that with regard to a sale to be held 
in respect of properties belonging to a 
surety one of the provisions foregoing that 
contained in 8. 91, namely, provisions 
contained in S. 70 of the Regulation, is 
admittedly inapplicable. At the same 
time I am of opinion that the procedure 
which has hitherto obtained in the pro- 
vinoe with regard to the sales of immove- 
able properties belonging to the sureties, 
that is to say of proceeding against the 
moveables of the defaulter before pro- 
oeeding against the surety and which as 
far as we are able to see from the papers 
jbefore us was the procedure that was 
lattempted to be resorted to in the first 
linstanoe in the present case is a procedure 
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which is fair and reasonable. It appears 
from the order of the Governor-in Councilj 
dated 20ch October 1931 to which re- 
ference has already been made that tbe 
Government took the view that the open- 
ing words of S. 91 show that before the 
defaulter's immoveable property can be 
sold thereunder the other processes men. 
tioned in Chap. 5 mu^t be exhausted and 
that the same procedure should be 
adopted with regard lo sales of properties 
hypothecated by sureties Apparently, 
the Government have adopted what text- 
book writers and Judges have oharac- 
tetised as a humane construction and 
inasmuch as that construction is fair and 
reasonable it is open to the Courts to 
adopt it. 

But, however that may be, what has hap- 
pened in the present case is that although 
steps were taken first of all to have the 
moveables of the defaulter sold, those steps 
proved infruotuous and while tbe move, 
able which had been attached remained 
in the custody of the other surety, Frotap 
Narayan Dutta, the Revenue authorities, 
finding that tbe said Protap Narayan 
Dutta was not going to produce tbe move, 
ables before the Court, proceeded to put 
up the plaintiff's properties to sale for tho 
purpose of enforcing the surety bond 
which be bad executed It may be stated 
here that according to the terms of tbo 
surety bond it was not necessary that tho 
remedies as against the defaulter should 
have been exhausted The surety bond 
distinctly states that if tbe revenue duo 
is not paid in due time tbe surety would 
remain liable for tbe amount mentioned 
in tbe schedule. As a matter of strict 
construotioD of S. U6, I am inclined to 
take the view that tbe course which was 
adopted in tbe present ease was one which 
was open to Revenue authorities to take 
for the purpose of realizing tbe amount. 
There is, however, another objection and 
that is, in my opinion, a fatal ohjoc- 
tion to the plambiff succeeding on this 
ground. The suit, even though it may be 
taken as a suit to set aside tbe sale on 
the aforesaid ground, was a suit which 
would come within tbe provisions of S B2 
sub. 8. (j) of tbe Act. However much 
it may be said that the Revenue authori- 
ties would have no jurisdiotion to pro 
ceed to realise the arrears from the 
properties of the surety, the plaintiff in 
order to get over this bar of limitation 
will have to show that the proceedings 
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that %ver 0 taken were ah initioxoiA, That 
cannot be said of the proceedings that 
vjere taken in the present case. All the 
different steps in the procedure have been 
laid down in the Regulation itself and if 
some of the steps have not been taken 
by the Revenue authorities which they 
should have taken, still it was a sale held 
under the provisions of the Regulation 
and the plaintiff in order to succeed will 
have to get that sale set aside. And once 
it is stated that it is a suit for the pur- 
pose of setting aside the sale held under 
the Regulation, the suit will have to 
comply with the provisions of sub-s. (Sj), 
S. 80. In that view of the matter the 
suit as laid must be held to be barred. 
This disposes of the objections on which 
the plaintiff took bis stand for the pur- 
pose of getting the sale set aside on the 
grounds of irregularity or illegality. But 
there is one other part of the case which 
was put forward before the Court below 
and which has been disposed of by the 
learned Subordinate Judge in these words: 

A new question of law bad been introduced 
by the plaintiS'e pleader during the later stage 
of the bearing of the suit, and which bad been 
protested to by the defence. It is contended 
tbat the splitting up of the Barkbetri Mouza 
into two Mouzas made the security bond of 
plaintiff null aud void and that his property 
was not legally liable to bo sold for the default 
of 8arat Chandra, who actually became the 
Sarbarabakar of the newly created Barkbetri 
Mouza I bold tbat plaintiff is barred not only 
by waiver but also by estoppel to take up such 
a plea now. He submitted to the changed order 
of things and continued as surety for Sarat 
Chandra (whatever might have been the area of 
bis jurisdiction] to the extent of Bs. 8,400. Fur* 
ther, this ground was not especially urged in 
his appeal to the Commissioner under the provi* 
sious of S. 82 (2) of the Regulation and so the 
plaintiff is debarred from yaislng such anew 
plea in the civil Court. 

It seems to us that the learned Judge 
has been in error in disposing of this 
matter in the way that he has done. It 
must be stated here tbat if the suit is 
based upon this ground it is not a suit 
for setting aside the sale but only for a 
declaration that the sale was void db 
inttio. A suit of this character would not 
be a suit for setting aside the sale nor a 
suit under the general law for a similar 
purpose. It would be a suit for a deolara. 
tion that it was outside the powers of the 
Revenue authorities to bring the proper- 
ties to sale because the plaintiff was 
under no liability under his surety bond. 
The learned Subordinate Judge was also in 
error in supposing that it was necessary 


that the ground should have been takeni 
in the application to the Commissioner.! 
In the application to the Commissioner 
the facts relevant to this question were 
stated and in the appeal which the plain- 
tiff preferred to the Local Government 
the facts were similarly stated. But the 
ground itself not being a ground either of 
mere irregularity and illegality, and for the 
purposes of an application of that nature 
irregularity and illegality stand on one 
and same footing, this question can very 
well be agitated in a civil Court even 
though it was not raised in that applica- 
tion. It is difficult to make out what 
the learned Subordinate Judge means by 
saying tbat there was waiver or estoppel 
on the part of the plaintiff. There are no 
materials whatsoever upon which such a 
conclusion could be come to. 

The facts upon which this ground is 
based are set out in para. 2 of the plaint. 
It does not appear that any issue with 
regard to this matter was framed because 
as a matter of fact the statement contained 
in this paragraph was not attempted to 
be refuted in the written etatement of 
the defendant. It appears also tbat the 
plaintiff went into evidence with regard 
to this matter and examined certain wit- 
nesses from the revenue department and 
made out a prima facie case to the effect 
that he never entered into a fresh surety 
bond and did not continue to act as a 
surety after the mouza bad been split up. 
The original offer he had made was with 
regard to a very different contract, as 
has been stated above and that offer 
could not hold good, unless there was 
consent on tbe part of the offeror in 
respect of an apppointmenb of the Sar- 
barakar, which in its essence was a 
different appointment. Tbe mouza for 
which the appointment was made was 
only a part of the other mouza and the 
amounts of revenue and of the surety 
were also different. But it appears that 
although tbe facts were set out in the 
plaint, no special point of this matter 
was made in the paragraph of the plaint 
where the irregularities and illegalities 
upon which the plaintiff was relying for 
relief in the plaint were set out. And it 
also appears that the defendant went 
into evidence first and it was after the 
defendant's evidence bad been closed 
that tbe plaintiff called witnesses and 
attempted to get it established tbat he 
was nob liable under the original surety 
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bood having reg'trd to ths alfcorsd oircutn- 
sbanoes. In these cirourostances, we think 
we should accede to the prayer which 
the defendant has made, namely, that 
now the plaintiff is relying upon this case 
he should be given proper opportunity to 
rebut it. It appears that when evidence 
was being given on behalf of the plaintiff 
with regard to this matter, an applioation 
was put in on behalf of the defendant 
objecting to that course. The Subordinate 
Judge apparently did not take any notice 
of this objection then and although the 
judgment was not delivered till after 
three months had expired from the date 
on which evidence had closed, the ques- 
tion of affording the defendant an oppor- 
tunity to adduce rebutting evidence was 
not thought of by the Court or the 
parties. 

Having regard to the fact that although 
the case had been made in the plaint, 
there was no distinct prayer for relief on 
the basis of it, that there was no issue 
framed and that the defendant has given 
evidence before any evidence on this 
question was led by the plaintiff we think 
it right that the case should be sent back 
to the Court below in order that this part 
of it may be re-tried. The questions 
which we have dealt with already in this 
judgment will not be allowed tb be re- 
opened. 

The result is that the appeal will 
succeed and no question which has already 
been dealt with in this judgment being 
allowed to be le-opened, the case will be 
tried only on the question of the plain- 
tiff's liability on the basis of the surety 
boud. It is only this matter which the 
Court below will investigate further and 
having done so the said Court will dispose 
of the case in accordance with law. Costs 
of this appeal will abide the result. 

Jack, J,— I agree. 

a.l./r.k. Case remanded. 

A. I. R. 1935 Calcutta 72 L 

D. N. Mitter and S. K. Ghose, JJ. 

Khatejan Bii»— Plaintiff— Appellant. 

V. 

Haji Mahomed Yusuf and others — Res- 
pondents. 

Appeal No 1091 of 1933, Decided on 
6th July 1938, from decree of Addl. Diat. 
Judge, 2nd Court, 21.Faiganas, D/. 26th 
January 1933. 

1996 Cysi Ss 93 
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(a) Pardanafhin Lady— Execution of deed 
by illiterate young pardana»biti lady in favour 
of relation— Rule that person* relying on 
document should satisfy Court as to her 
understanding the same should apply with 
greater force. 

Wb^re at the time of e^ejution of an Amtnukh* 
tarnama by a Pardanishin lady in favour of her 
relative, the pacdinasblo lady was illiterate aoi 
young and her relative was of immoral cbarac* 
ter: 

Held : that tbe role tbit in the case of deeds 
and powers executed by pardanashin ladies, 
those who rely ou them should satisfy the 
Court that they had been explained to and 
understood by those who execute them, should 
^pply with greater force : 7 Cni 245 and 20 Odl 
749, Rel on. [P 722 C 2) 

(b) Pardanashin Lady— Deed executed by 
pardanasbin lady ^Question as to binding 
nature— Facts existing on date of execution 
and not on date of suit should be considered. 

la a suit brought many years after the exe* 
cutiou of an Ammukhtarnama by a paedansshia 
lady, the question at issue was whether the 
deed was biudiog oq her. The Judge issued a 
commissioQ for enquiriag whether she was 
illiterate aad came to the couclusioa that she 
was not illiterate on the date of the report of 
the commission : 

Held: the matter hsd to be considered with 
reference to the material date. i. e., the dato of 
execution of the Ammukhtarnama and not 
the date of her deposing before the commission. 

[P 72d C IJ 

Harendra Kumar Sarbadhikary aai 
Subodh Chandra Dutt — for Appellaab. 

Bijan Kumar Mukherjee, Kanaidhan 
DuU and Jognesioar Mazumdar—tot Boa. 
pondanta* 

Bamendra Mohan Majumdar — for 
Deputy Begiatrar. 

D. N. MittePi J* — This ia an appeal by 
tbe plaintiff from the deoisioo of the 
Additional Diatriot Judge of 21.Pargazxas 
dated 26th January 1933 reversing the 
deoiaion of the Subordinate Judge of the 
aatne diatriot dated 27th March 1931 by 
which he decreed plaintiff's suit for deola- 
ration of title and recovery of possession 
of the properties mentioned in the sche- 
dule to the plaint. The case stated in 
the plaint is that the land in suit belonged 
to one Peoheruddi Mistri who died leav- 
ing him surviving him his son Belatali, bis 
daughter Khatijan Bibi. (plaintiff) and his 
wife Abujan Bibi. Belatali died leaving 
behind him two wives, Nakjan and KossU 
man, bis sister Khatijan (the plaintiff) 
and his mother Abujan. Abujan is dead 
and plaintiff claims 6 annas 18 gandas 1 
kara share of the property which she in- 
herited from Peoheruddi and his heirs. It 
is further stated in the plaint that plain- 
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tiffs brother got an Ammukhtarnama 
executed by her and her rcother and 
Nekjan Bibi. alleging that the execution 
of the Ammukhtarnama was necessary 
for the purposes of the management of 
their property, but the contents of the 
said Ammukhtarnama were never read over 
or explained to her, and that she never 
authorised Belatali to sell or mortgage 
any land of hers by this Ammukhtarnama 
and that she is an illiterate pardanasbin, 
^oman and that her husband and brother 
were both men of dissolute habits and 
that on the strength of this Ammukbtar- 
nama Belatali executed a mortgage by 
way of conditional sale in the year 1324 
B. S. in respect of 53 bighas odd (of 
which 35 bighas odd are the lands in 
suit and the remaining 17 bighas odd 
belonged toNekjan Bibi) in favour of Haji 
Abdulla for He. 1,000 whereas the value 
of the property would be about three 
thousand rupees. As regards the 17^ bighas 
land Nekjan brought a suit against 
Abdulla to set aside tbe kobala and was 
successful. The plaintiff further alleged 
that the document of 1324 B. S. really 
constituted a mortgage and has prayed 
for redemption of tbe same if the Court 
bolds that the document binds her. Haji 
Abdulla is now dead and defendants 1 to 
8 are his heirs and legal representatives. 
To this suit to avoid tbe document or in 
tbe alternative to redeem, plaintiff joined 
tbe prayer for declaration of title and re- 
covery of possession. The defence of tbe 
defendant is that there was no fraud or 
undue inSuence and that the deed in 
question was an out and out sale and not 
a mortgage by way of conditional sale. On 
these pleadings several issues were joined 
and they are set forth at p. 2 of the paper- 
book. Substantially three questions arose 
for determination before the Subordinate 
Judge: (l) Was the Ammukhtarnama exe- 
cuted by plaintiff and her mother after 
fully understanding the purport of tbe 
same? (2) If not was the conveyance in 
favour of Abdulla binding on tbe plaintiff? 
and (3) Was there any agreement between 
Belatali and the defendant’s predecessor 
Haji Abdulla that defendant will reconvey 
the property in suit on the repayment of 
Es. 1,000? 

Tbe Subordinate Judge found (l) that 
there is noevidence that the Ammukbtar- 
□ama (of which only a certified copy was 
produced in Court) was read over and ex- 
plained to plaintiff and her mother; 
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(2) that the power of attorney was exe- 
cuted under undue influence; (3) that 
the sale on the strength of this power of 
attorney or Ammukhtarnama was not 
binding on tbe plaintiff or her mother 
and that the plaintiff was entitled to a 
declaration of title to the share claimed 
less tbe share which she inherited from 
her brother Belatali after his death ; and 
(4) that the deed in question was an out 
and out sale and not a mortgage by way 
of conditional sale. The Subordinate 
Judge accordingly declared plaintiff’s title 
to 5/12ths share in the property in suit 
and directed that she do get possession of 
the same. 

Against this decree an appeal was taken 
to the Additional District Judge of 24.Par- 
ganas. The learned District Judge states 
rightly enough that the question to be 
decided is whether Abujan and Khatijan 
did understand tbe nature of the transac- 
tion when they executed their Am- 
mukhtarnama but does not come to a 
definite finding on the question. The 
Subordinate Judge whose finding tbe 
learned District Judge was reversing, 
came to the distinct finding that there 
was no evidence that the Ammukhtar. 
nama was read or explained either to 
plaintiff or her mother. The learned 
District Judge finds that “it may well be 
true, as was alleged, that at the time the 
Ammukhtarnama was executed plaintiff 
was a young and inexperienced girl” and 
one would have expected that tbe lower 
appellate Court should have held that the 
rule laid down by their Lordships of tbe 
Judicial Committee of the Privy Council 
in a number of cases that in the case of 
deeds and powers executed by Pardana- 
sbin ladies it is requisite that those who 
rely on them should satisfy the Court 
that they have been explained to and 
understood by those who execute them, 
should apply with greater force having 
regard to the illiteracy, youth and in. 
experience of plaintiff and her mother 
and their liability to be influenced or 
imposed on by near relations like her 
brother or son who are alleged to be men 
of weak character and immoral habits: 
See 8 I A 39=7 Cal 245 (l) and 29 I A 
127=29 Cal 749 (2). 

1. Sudliist Lai V. Sheobarat Koer, (1881) 7 Cal 

245=8 I A 89 (P C). , o , 

2. Shambatl Koeri v. Jago Bibi, (1902) 29 Cal 

749=29 I A 127 (P 0). 
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These strict rules regarding the burden 
of proof of persons dealing with Pardana- 
shin ladies have been laid down as Lord 
Sumner pointed out in a recent case for 
the protection of the defenceless in India, 
and it is a matter of obligation upon their 
Lordships to be strict and unwavering 
about it:" 52 I A 342 (3). In arriving at 
the conclusion that the Ammukhtarnama 
is valid what are the considerations 
that have weighed with the lower appeU 
late Court ? They are : that the suit is 
brought eleven years after tbs execution 
of the kobala.in 1324, during which period 
it was not disputed by either Abujan or 
Khatijan. This reasoning of the learned 
Judge assumes that the plaintiff or her 
mother knew of the kobata as from the 
date of its execution. The learned Judge 
does not refer to such evidence or discuss 
the same. The next consideration of the 
learned Judge is "but a perusal of her 
examination and cross-examination taken 
on commission shows that she is far from 
^being a helpless or uneducated woman 
now." The fallacy in this reasoning is 
.that the matter has to be considered with 
|referenoe to the material date, viz., the 
date of execution of the Ammukbtarnama 
which is many many years prior to the 
date she was deposing on commission 
when she may be more experienced in 
the world’s affairs and less entitled to 
the protection given to illiterate Pardana. 
shin women. The learned Judge in ap. 
peal proceeds to observe: 


The fact that so long a time did elapse befo 
Ibe suit was iustituted raises coaslderafa 

“u. u® 803d faith 

which it ia now brought, and the iaw is not 
be twisted to protect actions which are n 
brought in good faith. 

This reasoning seems to me to be agai 
vitiated by the assumption that tt 
plaintiff knew of the execution of the dee 
of sale from the year 1324 B. S. : The 
the learned Judge proceeds to find th? 
the fact that she had knowledge regari 
ing a mortgage executed by her husban 
along with Belatali in 1913 and b( 
aoquiesoenoe during subseqnent years no 
estops her from calling it into questioi 
ihe learned Judge does not find that th 
mortgage was with reference to the pn 
perty now b suit; on the other hand th 
finding of the Subordinate Judge is | 
there was a forced aoquiesoenoa on 
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part of Khatijan Bibi in regard to the 
sale on the basis of mortgage executed 
by her husband and Belatali: see page 4 
lines 20-30 of the Subordinate Judge's 
judgment in the paper book. We are of 
opinion that there has not been a definite 
finding of the lower appellate Court on 
the main issue as to whether the Am- 
mukbtarnama was read over and ex plained 
to Khatijan or her mother after an 
analysis of the relevant evidence on the 
point. We accordingly set aside the judg- 
ment of the learned District Judge and 
direct him to rehear the appeal ou two 
questions: (1) Whether the Ammukhbar. 
nama was read over and explained to both 
plaintiff and her mother and whether 
they executed the document after fully 
understanding its purport and not being 
under undue influence; and (2) what is 
the extent of the share of the plaintiff in 
the dispnted property? If the learned 
Judge finds that the burden of proving 
the aflBrmative of Question No. 1 has 
been discharged by the defendants he 
will dismiss plaintiff’s suit and it will nob 
be necessary to determine point No. 3. 
If the appellate Court answers Question 
No. 1 in the negative it will determine 
plaintiff’s share and give her a decree 
for such share. Both Courts have con- 
currently found that the document which 
is sought to be avoided ia an out and out 
sale and we do nob disturb the finding 
which will not be re-opened again. Costs 
are to abide the result. We express the 

instead of prolonging 
this litigation parties will reach a settle 
ment. 

S. K. Qhose, J. — I agree. 

D.S./r K. Order aocordinoly. 


&. I. R. 1936 Calcutta 723 
R. 0. Muter, j. 

Surendra Kumar Petitioner. 

V. 


^amintjLumar Ouha and others 
Opposite Parties. 


7 hK T 1936, Decided oi 

7th July 1936, from order of 2nd Couc 

2Sbh November 193.j 
Civil P. C. (1908), Ss. 63 «nd73— Differen 
Courts atUcbing same property of sam 
judgmeat-debtor at mslance of differen' 
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Section 63 contemplates the case whereat* 
tachmonta of the same property have been made 
\>y different Courts at the instance of the differ- 
ent decree- holders of the common judgment- 
debtor and provides for the distribution among 
them of the proceeds of the attached property 
tjy one of such Courts only. The principle under- 
lying it is the principle of convenience, the 
principle of avoiding multiplicity of proceedings, 
the principle of fair distribution, and not the 
principle of exclusion. The distribution is to be 
made by the superior Court, and if all the Courts 
‘be of the same grade, the distribution Is to be 
made by the Court which first attached the pro- 
perty. For this purpose, it is the duty of the 
'Court of inferior grade or the Court of same 
.grade which had attached last of all to send the 
proceeds to the superior Court, or if all the 
'Courts be of the same grade to the Court which 
'first attached the property, and the proceeds so 
received shall be deemed to have been received 
on behalf of all the Courts in which there have 
'been attachments In execution of money decrees 
prior to the actual receipt of assets. The decree* 
^holders in all such Courts will be entitled to 
rateable distribution under S. 73: Case law 
referred. [P 726 C 1, 2] 

h^ani Gopal Dass—iot Petitioner. 

Rajendra Chandra Guka and Amiya 
K. Sen — for Opposite Parties. 

A. Quasem — for Deputy Eegistrar. 

Order —Tbe petitioner instituted a suit 
^or recovery of money against opposite 
f)arties Nos. 2 to S in the Second Court of 
the Muneif at Peni, being Money Suit No. 
501 of 1934. Some immoveable property 
of tbe said opposite parties was attached 
before judgment on 19th March 1934, on 
bis application. He obtained bis decree 
on 4th September 1934, and on 4th 
February 1935, applied for execution of 
bis decree in that Court (Money Execu- 
tion Case No. 32 of 193 5). The opposite 
party No. 1 also obtained a money decree 
against tbe said opposite parties Nos. 2 to8 
in a suit instituted by him in the drst 
Court of the Munsif at Feni and on I9tb 
November 1934, applied in that Court for 
execution (Money Execution Case No. 445 
of 1934). The properties which had been 
attached before judgment by the peti- 
tioner were attached by the First Court 
of the Munsif at Feni on 20th December 
1934. In the sale proclamation issued by 
STbat Court, 11th March 1935 was the 
date fixed for sale. Cn 8th March 1935, 
the petitioner made an application to tbe 
Second Court of the Munsif at Feni, in 
which Court his application for execution 
was pending. In that application he 
stated that the opposite party No. 1 was 
executing his decree for money against 
the same judgment, debtors in the first 
Court and that lltb March 1935 had been 


fixed for sale. He prayed for rateable 
distribution. On that application the 
Second Court passed an order on the same 
date requiring petitioner '*to show papers" 
that the judgment-debtors were the 
same. The next day the petitioner satis- 
fied tbe Court that the judgment-debtors 
were the same and on that the Court 
(Second Court of tbe Munsif at Feni) 
passed order No. 5 dated 9th March 1935, 
in these terms; 

Heard pleader. Prayer for rateable diatribution 
ol the assets to be fetched at tbe sale of the 
above Money Eiecution Case No. 445 of 1931 is 
allowed. Send a copy of this order to tbe local 
first Court for favour of passing necessary orders 
for rateable distribution Tbe claim of this case 
is Bs. 270-4-0. 

On 18th March 1935, the Second Court 
passed the following order: “(Order No. 6) 
Put up on 27th April 1935 for rateable 
distribntion with the Money Execution 
Case No. 445 of 1934 of tbe local First 
Court.” The first mentioned order (No. 5) 
reached the First Court on 11th March 
1935, but before its arrival that Court bad 
allowed by its order No. 6, dated 11th 
March 1935, the decree-holder (opposite 
party No. 1) to bid at tbe sale, but on 
receipt of tbe said order, it passed on tbe 
same date order No. 7 which is in these 
terms: 

Beceived the copy of 0 5 dated 9th March 
1935, passed In Money Execution Case No. 82 ot 
1935 of the local Second Court. It appears that 
the decree* holder of the above execution case 
prayed for rateable distribution of the assets to 
be fetched at the ealeol immoveables. TheNasir 
is accordingly directed to realise tbe purchase 
money in cash, so as to have the same rateably 
distributed between tbe decree holdere of both 
tbe cases. 

Opposite party No. 1 did not proceed 
with the sale of lob No. 1. The sale of 
the other lots by the First Court could 
not be held on the lltb or 12th March, 
bat it was held on 13tb March 1935. 
Opposite Party No. 1 purchased one lot 
and tbe rest were purchased by a stranger, 
Sudhir Kumar Bhowmik. Earnest money 
of 25 per cent wae deposited on that date, 
and the balance in April, within 30 days 
of tbe sale. An application to set aside 
tbe sale was made bub was dismissed on 
23rd September 1935. Thereafter the 
purchaser failed to deposit the landlord s 
transfer fee in respect of lot No. 5 with 
the result that the sales of lots Nos. 2 to 4 
6, 7 and 8 were confirmed and the first 
Court passed an order on 26bh Septem- 
ber 1935 stating that tbe petitioner would 
get by way of rateable distribution the 


1936 


SuRENDRA Kumar v. Jamini Kumar (R. C. Uitter, J.) Calcutta 725 


earn of Rs. 131-5-9. The said sum of 
money was placed to his credit and the 
second Court was informed by the first 
Court. Opposite Party No. 1 thereafter 
filed on 26th September 1935 in the 
second Court an objection to the claim 
for rateable distribution which had been 
made by tbe petitioner in the Court and 
bad already been allowed. On 2Stb 
November 1935, the Second Court allowed 
this objection and recalled its order No. 5 
dated 9tb March 1935. It held that (a) 
it had no jurisdiction to order rateable 
distribution as tbe assets were held not 
by it, but by tbe First Court and (b) 
that the petitioner bad no right to ratea- 
ble distribution as be bad not made an 
application for execution of his decree to 
the first Court which held the assets. 
It is against this order that the petitioner 
has moved this Court. He maintains 
that Order No. 5 dated 0th March 1935, 
is the correot order and prayed for its 
restoration. 

The question involved depends upon 
the interpretation of Ss. 63 and 73, Civil 
P. C. There is a mass of case law on 
the subject and tbe High Courts bare 
taken divergent views, and as I read the 
case law, there is sharp contliot of opin- 
ion in the decisions of tbe Madras and 
Bombay High Courts, but so far as this 
Court is concerned except for one or two 
decisions, a well-marked, definite and 
consistent course has been taken. Before 
reviewing tbe important decisions of the 
different High Courts, it is necessary that 
the precise scope of Ss. 63 and 73 should 
be examined. At the outset one funda- 
mental identity and one fundamental dis- 
tinotioD are apparent. The scope of both 
tbe sections is tbe fair distribution of the 
proceeds of sale among the judgment- 
creditors of the common judgment-deb. 
tors, certain conditions being fulfilled by 
the former. That is the common feature. 
But the fundamental distinction is that 
the fund available for distribution under 
S. 73 among those creditors is the entire 
fund realized or received by the exeout- 
ing Court. (I am not considering the 
proviso which may bo left out of conside. 
ration for the present purpose.) The 
funds available for distribution under 
S, 63 are the proooeds of comcoQ pro- 
perty attached by the judgment-creditors. 
It is the fact of attachment and attach- 
ment of tbe identical properties by the 
several judgment-creditors that bring 


into operation S. 63. To make the point 
clear, the following two illustrations ar© 
helpful: (1) A, who has a decree for pay^ 
ment of money against J, executes hio 
decree in tbe Court of a particular Sub- 
ordinate Judge and sells the judgment- 
debtor’s properties, X Y and 2. If other 
persons B, C and D who have decrees foi* 
payment of money against tbe same 
judgment-debtor apply for execution of 
their decrees in the Court of tbe said 
Subordinate Judge before the receipt of 
the proceeds of tbe sale of X, Y and 2', 
the whole of the proceeds of the sal& 
will have to be rateably distributed 
amongst A, B, C and D under S. 73.. 
B, C, and D need not have proceeded 
further beyond making their application; 
for execution in that Court. A, who hasv 
a decree for payment of money against 
executes his decree in the Court of a 
particular Subordinate Judge and atta- 
ches and sells properties X, Y and Z tho 
proceeds of which are received by that 
Court. B, C and D, who have deoreea 
for payment of money against J, proceed 
to execute their respective decrees in 
other Courts, say tbe first, second and 
third Court of tbe Muusif of a particular 
place, and attach respectively X, Y and 
Z. These attachments are effected be- 
fore the sale proceeds are received by 
the Subordinate Judge. They do not 
apply for execution of their decrees ia 
tbe Court of the Subordinate Judge, nor 
are their executions transferred to that 
Court before tbe receipt of assets by that 
Court, bub they bring the fact of th& 
attachments to the notice of tbe Subor- 
dinate Judge. The entire proceeds of 
the sale of X, Y and Z cannot be distri- 
buted by the Subordinate Judge amongst 
A, B, G and D rateably under S. 63, but 
the proceeds of tbe sale of X has to b© 
distributed rateably between A and B, 
those of Y between A and C and those of 
Z between A and D. This view which I 
am taking of tbe scope of S. 63 has been 
advanced by Abduc Rahim, J. in 35 Mad 
588 (1). The relevant passage in tb© 
judgment is at p. 590 and runs as follows; 

What the decree- holder of the Munsif’a Ooutt 
is entitled to, when there is no transfer of his 
decree to the District Court, is not a general 
execution of his decree by the District Court 
or rateable distribution in all the assets of tho 
j^udgment-debtor received by tho Dlsirict Court 
but^y to share by virtue of his attachment 


1 . .uimuthu OhoUi v. \ yaputipandar.ua. 
36 Mad 588=3 I 0 882=21 M L J 505. 
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in the proceeds of the attached property rea- 
lized. To a relief, so limited, it appears to me 


to be not essential that the decree of the 
Munsifs Court shall have been previously 
transferred to the District Court, though this 
view runs counter to the observations in 6 Mad 
S57 (2) as to the need of transfer. 

Section 63 contemplates the case where 
attachments of the same property have 
been made by different Courts at the in- 
stance of the different decree-holders of 
the common judgment-debtor and provides 
for the distribution among them of the 
proceeds of the attached property by oneof 
Courts only. The principle underlying 
it is the principle of convenience, the 
principle of avoiding multiplicity of pro- 
ceedings, the principle of fair distribu- 
tion and not the principle of exclusion. 
ITbe distribution is to be made by the 
superior Court, and if all the Courts be of 
the same grade, the distribution is to be 
made by the Court which first attached 
the property. Any other view of S. 63 
would make the position manifestly un- 
just. A person obtains a decree for money 
over Bs. 5,000 in the Court of the Sub- 
ordinate Judge, applies for execution there 
and attaches a property. Another person 
obtains a decree for money against the 
same judgment-debtor for Bs. 500 in a 
Munsifs Court, applies for execution 
there and attaches the same property. The 
Munsif being unaware of the attachment 
effected by the Subordinate Judge, sells 
the property before the Subordinate Judge 
could put it up for sale. The sale by the 
Munsif would be a valid one. If S. 73 
is to be regarded as the only section for 
rateable distribution, the person who ob- 
tained the decree for over Bs. 5,000 in 
the Subordinate Judge's Court would not 
be able to claim rateable distribution, if 
the terms of S. 73 be strictly construed 
and S. 63 be not looked into, because he 
would nob, as has been pointed out in 46 
Cal 64 (3) and 49 Bom 655 (4), be able to 
apply for execution of bis decree in the 
Munsif Court, by reason of the limited 
pecuniary jurisdiction of the Munsif. 

Gases of such sales by Courts of in. 
ferior grades, where the property was 
under attachment effected by a Court of 
superior grade or where the Courts are of 
the same grade by the Court which at- 
tached later in p o’nt of time, bad co me 

2. Muttalagiri v. Muttayyar, (1883) 6 Mad 367. 

3. Nilkanfca Bai v Gosta Bebary 1919 Cal 545 

=44 I C 219=46 Cal 64=27 C L J 145. 

4 Deckappa v. Gbanbasappa, 1925 Bom 420= 
89 I 0 980=49 Bom 655=27 Bom L B 917. 
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before the Courts when the Code of 1882 
was in force. A provision corresponding 
to sub-3. (2), S. 63 was not in S. 285 of the 
Code of 1882. So far as this High Court 
IS concerned, it has consistently held that 
such sales are valid, but this Court has 
pointed out that in such cases it is the 
duty of the Court of inferior grade or the 
Court of same grade which had attached 
last of all, as the case may be, to send the! 
Bale proceeds to the Court of superior 
grade for distribution, or if all the Courts 
be of the same grade, to the Court which 
first attached the property. This was 
pointed out first by Pontifex, J., in 7 Cal 
4 10 (5) at p. 4 13 and this principle has been 
almost consistently followed in this Court, 
which has held that the Court of superior 
grade or of the same grade which had 
first attached the property, as the case 
may be, is to distribute the sale proceeds 
amongst all the attaching decree-holders: 
12 Cal 333 (6); 21 Cal 200 (7); 2 0 W N 
126 (8); 29 Cal 773 (9) and 46 Cal 64 (3). 
The Bombay and Madras High Courts, 
which in the matter of distribution of sale 
proceeds in such cases bad taken differ- 
rent views, ultimately veered round to the 
same position : 55 Bom 473 (10); 35 Mad 
683 (l); 26 M L J 406 ^1); see also 
55 All 622 (12), where most of the earlier 
cases are noticed. 'When such assets are 
not sent by the Court holding the sale to 
the Court which is given the right to 
distribute the same under the provisions 
of S. 63, there is a difference of opinion 
in the matter of procedure only. 

This Court and the Bombay High Court 
have held that the District Judge is to be 
moved for asking the Court bolding the 
sale to send the sale proceeds to the pro- 
per Court, but some of the other, High 
Courts have held that the Court of 
superior grade or the Court which first 
attached the property, as the case may be, 
can of its own motion make the requisi- 
tion So far as the case before me is 


5. Obboy Churn Kundu v. Qolam AH, (1831) 7 
Cal410=9CLE 361. 

6. Bykanta Nath Sbaha v. Bajendra Narayan 
Boy. (1386) 12 Cal 833. 

7. Clark v. Alexander, (1894) 21 Cal 200. 

8. Har Bhagat v. Annadaram, (1898) 2 CWN 126. 

9. Bbugwan Chandra v. Chandra Malla, (1902) 

29 Cal 773=1 C L J 97=6 OWN 67. 

10 Shidappa v. Guru Gumsanggya, 1931 Bom 
350=133IC817=33BLE 537=65 Bom 473. 

11. Narasimacbariar v. Krisboamacbariar, 1914 

Mad 454=23 I C 909=26 M L J 406. 

12. Sarju Bam v. Pratap Narain, 1933 All 563— 
146 I 0 575=55 All 622=1933 A L J 921. 
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ooDceroed It makes do differeDoe because 
I can direct^ as was done in 46 Cal 64 (3), 
the sale proceeds to be sent by the 
first Court of the Munsif at Feni to the 
second Court of the Uunsif of that place 
and direct the last mentioned Court to 
distribute the sale proceeds rateably among 
the petitioner and the opposite party No* 1. 
In my judgment the correct principle in 
such cases has been formulated by 
Wallis, J. in 26 M L J 406 (ll) in the 
following passage : 

What bowevor where the attacbmeats are in 
diSereots Courts and tbe property is received 
or realised by tbe Court of tbe highest grade 
under S G3? In such a ctxso there \s no receipt 
at all by the other Courts unless the receipt by 
tbe Court of bigbest grade can be deemed to be 
a receipt by the other creditors as well. (Tbe 
word ^creditors' in tbe report is obviously a slip 
lor tbe word 'Courts'). In xny opinioo this is 
the correct view and It is only for tbe purposes 
of convenience that tbe highest Courtis made 
the collecting Court, and the Court to adjudi* 
cate on claims and objections and tbe property 
received or realised must be deemed to have 
been received or realised by or on behalf of all 
tbe Courts in which there have been attach* 
meets in execution of money decrees prior to 
tbe actual receipt of assets. If this be so, then 
the decree holders in tbe other Courts are en* 
titled to rateable distribution under the very 
terms of 8. 73. 


^ (a) Lease^ Liability of sub* lessee — Plain* 
tiff granting lease of coal mines to lessee-^ 
Agreement to work mines on certain lines-* 
Lessee sub leasing his leasehold rights — Sub* 
lessee having constructive notice of agree* 
ment with lessee — Sub lessee working rnines 
contrary to agreement — Suit by plaintiff 
against sub lessee for damages — Defendant 
contending want of privity to agreement with 
original Ussee-Want of privity inspile of 
constructive notice held good defence only in 
affirmative covenants — In case of restrictive 
covenants in agreement, constructive notice 
makes 8ub*les$ee liable. 

Plaintif! was a head'lessor who grauied lease 
of his coal mioes to another under an agree* 
meat that tbe mines would bo worked on certain 
lines. Tbe lessee trausferred bis leas6*hold 
rights to the defendant w*bo worked the mines 
contrary to the agreement with the first lessee. 
Tbe transfer to defendant* did neither cover the 
entire period nor tbo entire property ol the 
original lease granted by tbe head lessor tbe 
plaiotifi. Tbe defendant had constructive 
Dotice of the agreement between tbe bead* 
lessor and tbe original lessee. In a suit 
between the plalntii! and defendant for 
damages due to working of mines against 
tbe agreement it was conUnded that the defend* 
ant was not liable and constructive notice would 
not afiect the defendant, because tbe basis of 
the principle is not whether the sub* lessee bad 
notice of the covenants or not but want of prl* 
viiy of contract or estate as between the lessor 
and sub lessee; 


It iB in this view that It nan be said, 
as has been said in 6 Rang ISL (13) and 
61 Cal 240 (14), that S. 73 must be read 
in conjuDOtioD with S. 63. I aooordingly 
make the rule absolute, set aside the 
order complained of and restore tbe order 
No. 5 of tbe Muosif, Second Court, Feoi, 
dated 9tb March 1935. Tbe sale pro* 
needs to be sent by the first Court of tbe 
Munsif at Feni to second Court of tbe 
Munsif of that place, in order that the 
last mentioned Court may make tbe rate- 
able distribution among the petitioner and 
opposite party No. 1. The petitioner will 
have bis costs of this Court and of the 
Court below from opposite party No. 1. 
Hearing fee 1 gold mohur. 

D.S./r.k. Rule made absolute. 

id. Kwal Tong Kee v. Lim Obaung Gbse 1928 
Rang 157ssUO I 0 744=6 Rang 131. 

14. OouTgopal De Satkat v. Kama! KalikaDatta 
1934 Cal 530=152 I C 69=61 Cal 240. ’ 

^ A. I. R. 1036 Calcutta 727 
D, N. Mitter and Patterson, JJ. 
Mail Lai Daga and offers— Appellants. 


{Sr% Sn) Istvar Radha Damoiar 
Chandra Jew TAafeur— Respondents. 

Appeal No. 305 of 1932, Decided on 
6th May 1936. 


Held: that that might be so with reference to 
affirmative covenants but not so with restrictive 
covenants where the question of notice became 
very material even if there was wane of privity 
of contract or estate as between lessor and sub* 
lessee: Uornoy v. Oardwell, (ISSI) 8 Q B D 829; 
Tulk V. Maxhay, (1848) 2 Ph 774; Baywood v. 
BrttnstetcA: Permanent Benefit Building Society, 
(1881) 3Q B D 408 and Lord Ltd. 

V. Dominion Coal Co. Ltd , (1926) A C 108, Ref. 

[P733 0 1] 

(b) Restrictive covenant ^ Essentials of** 
Vendor must retain tome benefit in ascertain* 
able land ~ Property need not be outside 
demised premises. 

It is essential for a covenant to bo restrictive 
that tbe covenantee must retain some interest 
lu the land for the benefit of which tbe covenant 
is entered into. The property for the benefit of 
which restrictive covenant is entered into need 
uot be independent of or outside tbe demised 
premises. In order that a covenant may be a 
restrictive covenant all that U necessary is that 
the covenant must be for the benefit of some 
ascertainable property retained by the vendor: 
Formby R. v. Barker, (1903) 2 Ch 539, Rel on, 

(P 733 0 2; P 734 0 2] 

(c) Lease— Reversion- Lease for long term 
— Lessor retains right of reversion -Convey* 
ance in fee simple differs from perpetual 
lease. 

Where a person grants a lease of his ptopertj 
for a very long term.for example of four hundred 
and ninety-nine years, the lessor still retains a 
right of reversion as against the lessee. There 
is always a distinction between a conveyance in 
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fee simple and a lease in perpetuity: 1934 Bom 

24 Cal 440 and 36 Cal 1003 
(P C). Bel. on. [p 734 q 

M) Transfer of Property Act (1882). S. 40 

-Kestriclive covenant— Immoveable property 

- Property leased out- Lessee retaining right 
of reversion— Suchrightamounts to immove- 
able properly- Negative stipulation for bene- 
ficial enjoyment of that right- Provisions of 
40 are applicable. 


The words 'ini moveable property' are Dofc 
defined in the Transfer of Property Act. One 
has to look for its definiticn to the General 
Clauses Act which again is not eihausUve. A 
benefit to arise out of land is interest in land 
and is therefore immoveable properly. A person 
in whcm there is reversion in property leased 
after the expiration of the term of 4C9 years is 
said to possess bis own immoveable property 
and where for the more beneficial enjoyment of 
the reversion a negative stipulaticn Is made^ 
the principle of S. 40.T. P. Act» should heap- 
plied: S6 Cal 675; Dy&cn v. Forster, (1909) A C 
98 and Begets v. Hosegood, (19C0) 9 Ch 888, Bel 

CP 736 0 2) 

^ (e) Mines Act (4 of 1923), S. 35- Presump- 
tion— Correctness of map. 

As under 8. So, Mines Act, that Act prescribes 
a punishment for not preparing a plan, it is very 
unlikely that in such circumstancea an incorrect 
plan would be submitted. [P 789 C 2] 


(f) Mires and Minerals ^ Lease — Lessee 
working colliery after notice to quit— Suit 
for damages by lessor— Lessee is entitled to 
deduction for severing coal and bringing it 
to pit’s mouth. 

Where a person working a colliery under a 
legal title does so even after receipt of notice to 
quit, and the lessor sues for damages, be is en* 
titled to (be price of the coal removed but the 
lessee is entitled to deduction for severing the 
coal and bringirg It to the pit's mouth: 1983 
P C 29, Bel cn; Bulli Coal Aft»tn^ Co. v. 
0$bcrfi4i (1699) A C 851, Disting. 

(P 740 C 2; P 741 Cl] 

P. P. Das, S. C. Boy, G. K. Barterjee 
and Gopendra Krishna Banerjee — for 
Appellants. 

Brojo Lal Chakravarti, Durga Charon 
Boy Chcxidh^ry, Panchanan Ghosal, 
Pur'usoitam Ch alter jee, Amiya Prosad 
Moitra and Amiruddin Aimed (for Deputy 
Eegisfrarj — for Bespondents. 

D. N. Milter, J.-^Tbis is an appeal by 
defendants 5 to 9 against a preliminary 
judgment of the Subordinate Judge of 
Aaanfol dated 26tb September 1932 by 
wbicb be directed certain enquiry as to 
damages as also against tbe final decree 
passed by another Subordinate Judge on 
5th October 1934, by ^bich be directed 
the payment by the said defendants fo 
tbe plaintiff of tbe sum of Ba. 1,80,747 
for damages and for lenta and royalties. 
Tbe na7ra resfondents describing tbem- 
selves as Skebaitsofa deity Sri Sri Badba 
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Damodar Chandra Jin Thakur brought 
the suit in 'which this appeal arises: (l) to 
recover khas possession of a colliery known 
as Kajora Colliery, which belongs to the 
deity in Puini right. (2) to recover one 
lakh twenty thousand from the defendants 
on account of the commission and royal, 
ties in arrears and for damages, and (3) 
for other reliefs. The suit was directed 
against (l) defendant 1 Narendra Chau- 
dhnry, in whose name a lease of the 
underground rights was taken from the 
plaintiff for a period of 499 years by 
Sodbangsu Bbusan (defendant 11), (2) 
Defendants 2 and 3 (the Sarkars). trans. 
ferees from the real lessee defendant 11; 

(3) Defendant 4, the Official Assignee, the 
Sarkars having been adjudged insolvent; 

(4) tbe Dagas, defendants 5 to 9, who 
advanced money to the Sarkars on morb- 
gage of their leasehold rights in tbe 
Colliery: end (5) Defendant 10, Vithal Das, 
purchaser at tbe sale by the Official 
Assignee who are to sell the mortgaged 
property and to pay off tbe mortgage; and 
(6) defendant 11, the real lessee under tbe 
plaintiff. 

Tbe plaintiff deity founds its claim on 
the pottah executed in favour of defend- 
ant 1 on 31st Cbaitra 1327, B. S.=13lb 
April 1921 and died tbe Habnliyat which 
is'tbe counterpart of tbe said pottah along 
with tbe plaint. It is common ground 
that defendants 2 and 3 took a transfer of 
the leasehold interest under tbe lease of 
13tb April 1921 from defendants 1 and 11, 
the real lessee. Tbe plaintiff nest alleges 
that defendants 5 to9(Dow appellants) look 
an English mortgage of the property in suit 
from defendants 2 and 3 on the basis of two 
registered deeds executed on 26th February 
1923 and 17th December 1926 and that 
defendants 5 to 9 have become liable for 
tbe money sought to be recovered in tbe 
suit. The plaintiffs’ case is that there 
have been breaches of several covenants 
contained in tbe kabuliat. One of such 
breaches is mentioned in para. 7 of tbe 
plaint which is reproduced below : 

7. That tbe defendaDts did not keep square 
pillars at least 12 cubits in dimeneioDS at a 
distance of eight cubits as mentioned in para. 6 
of the said pottah and kaboHat and are catting 
coal by making much wider galleries. In con- 
sequence of this there Is likelihood of great 
damage being done to the coal mine. Moreover, 
in spite of repeated requests, the olBcere of this 
plaintiff were not allowed to go underground 
into the pits for Inspection of the work of the 
mine, as stated in the said paragraph. Undes 
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the circumstance?, the plaintifl bad not been 
able to knew the actual state of things in the 
mine. 

The plaint further alleges that daily 
accounts of the coal raised from the mine 
have not been filed with the Shebaits of 
the plaintiff in accordance with para. 16 
of the pottah and kabuliat. The plaint 
further alleges that minimum and excess 
royalty have not been paid. The plaintiff 
after enumerating the breaches of co- 
venant as aforesaid states that it has 
become entitled to get khas possession of 
the property in suit in accordance with 
the terms of pottah and kabuliat. The 
plaint alleges that a notice was sent by 
the deity plaintiff to the defendants on 
14th September 1928 by registered post 
asking them to give up possession to the 
plaiDtiff, but the defendants have not 
given ap khas possession, that the defen. 
dants are liable to be regarded as tres- 
passers after the said notice and are 
bound to pay damages. In para. 10 of 
the plaint it is stated that as the defen- 
dants did not submit accounts regularly 
the plaintiff assessed the money claim at 
Bs. 84,000 approximately and the plaintiff 
was willing to pay deficit court-fees in 
case bis claim is ultimately determined 
to be larger on final acconnting. On this 
state of the pleading khas possession was 
asked for and there was a prayer for re- 
covery of the damages and royalties, etc. 

Defendants 5 to 9 (the Dagas) filed a 
written defence : see p. 122, Book A. 
They alleged that they did not violate 
any covenants contained in the lease in 
question ; they deny that they have kept 
wider galleries ; they allege that the 
statement in para. 7 of the plaint quoted 
above is false; they pleaded that the rule 
as to keeping of galleries of oertaindimen- 

sions was not an inflexible rule and that 

the working of the mine was done with 
the full knowledge of plaintiffs and there 
was waiver and that the plaintiff’s officers 
frequently used to come and inspect the 
mines, that the plaintiffs are estopped 
from claiming damages ; that the claim 
for damages are excessive ; that they are 
not trespassers and they did no injury to 
the colliery. On this state of the plead- 
ings several issues were framed and 
decided, but it is not necessary to refer to 
them all as the question in controversy 
before us in appeal has been limited to 
certain issues. The material issues are ; 
Issue 2 which is in these terms ; 
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Whether the mortgages dated 26th Fobruyy 
1923 aod 17th December 192G wore Englisli 
mortgages as defioed in the Transfer of Property 
Act. If so. are the mortgagees liable for tha 
rents and royalties '? 

Issue 4 is to the following effect ; 

Are the defendants 5 to 9 liable to any por- 
tion of the claim. If so for what period and for 
how much '? 

Issue 5 raised the question of estoppel 
and waiver on the ground raised by the 
defence that the alleged breaches of tho 
covenant were done with the knowledge 
and consent of the plaintiff. The Subor- 
dinate Judge who tried the suit in the 
first instance found : (l) that the mort- 
gages in favour of the Dagas (defendants 
to 9) are not English mortgages ; (2) that 
there is no absolute assignment to the 
Dagas the mortgages being for 1 bigba 
less and the term being two days less ; 
(3) the mortgage loan and security did not 
constitute an out and out transfer; (4) the 
Sarkars (mortgagors) remain tenants of 
the lessor (the plaintiff) all the time 
and they are liable for the rents al- 
though the Dagas were in possession ; (5) 
the Dagas were really sub. lessees and 
he held that the Dagas were nob liable 
for the rents and royalties as there was 
no privity of estate between the Dagas 
and the plaintiff : (6) that the Dagas 

are bound by breaches of covenants con- 
tained in the head lease of 13th April 
1931; and (7) that the Dagas should bs 
held liable for damages for two different 
periods on two different basis, i. e., they 
would be liable.after notice for breach of 
contraot for the sale of the coal and be- 
fore notice for actual breaches only. 

On this basis the first Subordinate 
Judge passed the preliminary judgment 
on 28th September 1932, directing an 
inquiry as to damages and referring the 
question to a Commissioner. The matter 
was referred to two Commissioners who 
submitted two reports. The matter of 
the passing of the final decree came be- 
fore another Subordinate Judge who after 
considering the two reports of the Com- 
missioners, as also a report passed before 
the preliminary decree, baa granted a 
decree to the plaintiff for Rs. 1,80.747 by 
his judgment dated 5th October 1934. 
The present appeal was directed against 
the preliminary decree originally, bub 
after the final decree was passed the 
memorandum of appeal was allowed to bo 
amended so as to include the grounds of 
appeal against the final decree. 
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The first question of law which has 
been taken in the appeal is really an at. 
tack on the preliminary judgment \vhich 
has made the Daga defendants (Nos. 5 to 
9) liable for damages for breach of coven- 
ants contained in the head lease. It is 
argued that the Subordinate Judge below 
has committed an error in law in making 
the appellants liable for breach of coven- 
ants, for keeping proper pillars of coal for 
supporting the roof contained in the head 
lease Ex. 1 dated 13th April 1921 
(BookB, p, l) as they were no parties to 
the head lease and as they were not as- 
signees of the head lease, but the mort- 
gages in their favour being by way of 
sub-lease they were merely lessees under 
the Sarkars (defendants 2 and 3), the 
transferees from defendants 1 and 11, the 
bead lessees. The argument of the ap. 
pcHant has been put in this way : 

It is unarguable on the authorities that 
there being no privity between Dagas 
(sub-lessees) and the plaintiff the Dagas 
are liable for breach of covenants con- 
tained in the bead lease, assuming that 
the breach was committed by the Dagas 
and that the view of the Subordinate 
Judge, that this rule does not apply as 
the Dagas had notice of the covenants 
contained in the head lease, is erroneous 
as the basis of the principle is not whe- 
ther the sub-lessee bad notice of the 
covenants, but that there is neither 
privity of contract nor estate as between 
the lessor and the snb.lessee, and the fol- 
lowing authorities were cited in support 
of this conteution; 1 Doug 183 (l) at p. 186 
and 20 C L J 551 (2) at p. 554, Halsbury's 
Laws of England, Yol. 18, Art. 865. 

In order to consider the soundness or 
otherwise of this contention it would be 
convenient at this stage to set forth the 
relevant parts of the lease containing the 
covenant for the breach of which this 
suit has been brought and then to narrate 
the circumstances under which defen- 
dants 5 to 9 were put in possession of the 
Colliery in question, and the subsequent 
events that followed up to the date of the 
institutioQ of the suit. The plaintiff 
deity granted a lease to Narendra Kumar 
Chaudhury, defendant 1, on 13th April 
1921 of the underground mineral rights in 

1. Holford V. Hatch, (1779) 1 Doug 183=99 RB 

no. 

2. Aksboj- Kumar Cbatterjee t. Akman Molla, 

1918 Cal 154=27 1 0 897 =20 C L J 551=19 

C W N 1197. 


181 bighas of land for 499 years on terms 
and conditions which are contained iu the 
kabuliat (counterpart of the lease) print- 
ed at pp. 1 to 12 of Book B (Part 2). The 
relevant covenant is contained in para. 6 
which is as follows : 

In the pits which I shall make in the land 
settled I shall keep proper pillars of coal for 
supporting the roof, etc. I shall keep square 
pillars of coal at least 12 cubits in dimensions 
at an Interval of every eight cubits aud shall 
keep the mine clean. For inspection of the said 
work and other works, yon or jour officer or the 
surveyor appointed by you shall be entitled to 
go under the mine, aud I shall be bound to show 
you or them all the places under ground in 
the mine. If any sort of damage be caused to 
your property on account of uot keeping such 
coal pillars or for not keeping tbe mine clean, 
I shall be liable for the loss at tbe rate of 
Bs. 2,000 (two thousand) per bigha for such 
extent of the property as would be damaged. 
Whenever any of you or your officers will 
inspect mine, he will note his remarks in my 
books. I shall keep intact the limits and 
boundaries of tbe land settled I shall properly 
close the mouth of the exhausted pits by 
making pucca masonary structures approved of 
by you. If I do not do so, I shall be bound to 
pay the amount of loss sustained by you or the 
costs may be incurred by you for closing tbe 
same. 

On 28tb September 1921 there was a 
declaration of trust by defendant 1, 
Karendra, in favour of defendant 11 in 
respect of tbe leasehold property and it 
is common ground that defendant 11 
Sudbangsbn Bhusan Mukberjae is the real 
lessee under tbe lease of 13tb April 1921 
(Ex. l). It is also common ground that 
tbe interest of Sudbangshu Makberjee in 
the leasehold devolved by several inter- 
mediate transactions on 8th November 
1922 on Bolai Sarkkar, defendant 2 ; and 
tbe said defendant along with his brother 
Sailendra, defendant 3, mortgaged tbe 
leasehold in tbe colliery along with other 
properties to tbe Dagas (defendants 5 to 
9) on 17tb December 1926 : see Ex. A (l) 
p. 47, Book B, This mortgage was by 
way of sub-lease for tbe residue of tbe 
terms less two days as tbe habendam 
clause at p. 51, line 20 would show. 

The mortgage by way of sub-demise 
was for a cousideration of over a lakh 
of rupees. And it provides that the 
Dagas were to take possession but tbe 
Sarkars were to pay rent and royalty. 
There was some discussion at tbe Bar as 
to tbe real nature of this mortgage. On 
the one hand it is argued for the respon- 
dent that this mortgage was an English 
mortgage and it was contended on the 
other hand by tbe appellants that this 
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v>a.s really a mortgage by way of aub- 
lease within the meaning of S. 108 (J), 
T. P. Act. We have no doubt that it is 
not an English mortgage which would 
have vested the whole legal interest in 
the mortgagees and created privity of 
estate between the mortgagee of the 
lessee and the lessor. It is an assignment 
of a lesser term and therefore it created 
no privity of estate between the lessor 
and the sub lessee. We are not unmindful 
of the recent decision of their Lord, 
ships of the Judicial Committee that even 
if the sub lease is for the whole of the 
residue of the term, it would not operate 
otherwise than as a sub lease : see 57 I A 
110(3). We may have to revert to the 
construction of the document later. To 
complete the narrative of events leading 
to the institution of the suit the following 
facts should be stated 

On 19tb December 1926 the Dagas 
(defendants 5 to 9} took possession of the 
colliery and started working the same. 
On 6tb Maroh 1927 the firm of Dalai and 
Sailendra (defendants 2 and 3) was ad. 
judged insolvent. After a great deal of 
correspondence between the Dagas and 
the Sarkars about rent, on 7th September 
1927, the Dagas proved tbeir olaim 
through tbeir Agent Sakti Pada Bbatta- 
cbarjee and the olaim having been accepted 
on 5tb June 1928 there was an order of 
discharge. On 14tb September 1926 the 
plaintiff through the Sbebaits wrote to 
the Dagas (Messrs Ilarsook Das Balkissen 
Das & Co }, a letter through tbeir pleader 
marked Ex. 2 (d) complaining that they 
had broken many of tbe terms of the 
lease of 13th April 1921; 

(2) la that you have not kept proper pillars 
and that your galleries are not kept in accord- 
ance with tbe terms o( the kabuliyat ; ( 4 ) In 
that you are not allowing my clients men to 
have access to the Colliery and pits to examine 
your works : see Book 1), p. 307. 

To this letter tbe Dagas replied refus- 
ing to make over khas possession : see 
Ex. 2 (o) Book B, p, 210. On 22nd 
January 1929 on the application of the 
Dagas to the insolvency Court there was 
an enquiry. On 29th January 1929 it 
was found that the Dagas bad a valid and 
subsisting mortgage. On 7th Febrnary 
1929 there was an order by the Insolvency 
Court to take accounts ; on 22nd March 
1929 the Registrar found that Rupees 
1, 24,629-9.9 was due to the Dagas under 


a Hansraj v. Bejoy Lal. 1930 P C 69=123 I 
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the mortgage. On 21st May 1929 tbe 
Otiicial Assignee sold tbe mortgaged pro- 
perty to Yitbal Das, defendant 10. On 
24tb May 1929 the present suit was 61ed. 

Two other material events after suit 
should be stated. On 14th June 1929 
Yitbal Das, defendant 10, took possession 
of the Colliery in question. Oo 25th Oc- 
tober tbe receiver who was appointed 
took possession of tbe Colliery. In sup- 
port of tbe ground that as there is no pri. 
vity of contract between the sub. lessees 
(Dagas) and tbe bead lessor (tbe plaintilT) 
the latter cannot sue tbe sub.lesseo on 
any of tbe covenants in tbe head lease: 
reliance has been placed in (1779) (l) 
Doug 183 (l) and on tbe decision of this 
Court in 20 C L J 551 (2), at p. 554; ro. 
liance has also been placed on tbe follow, 
ing passage from Woodfali's Law of Land- 
lord and Tenant, 23rd Edn. 334. 

Where there is a contract to perform all the 
contracts of tbe head lease or to perform sub- 
stantially the same covenants in substantially 
tbe same terms and both tbe contracts of tbe 
head lease and tbe sub lease are broken the 
bead landlord (altbougb be cau eject) canuot 
sue the sub-tenant for damages, there being no 
privity of contract between them; but tbe head 
landlord may sue tbe mesne landlord who, in 
his turn, may sue the sub-tenant, or pursue 
wbat seems to be the mors convenient course 
of bringing him in as third party under S. S9, 
Supreme Court of Judicature (Consolidation) 
Act, 1926 (re-enacting S. 24, sub-s. 3, Judicature 
Act. 1873), and replacing 0. 16 a. Br. 48 to 56 of 
tbe Rules of the Supreme Court. If this be 
done, tbe High Court has a discretion under 
O. 66 to order the sub-tenant so made third 
party to pay tbe costs of an action by tbe bead 
landlord against tbe mesne landlord reasonably 
defended. 

Tbe respoDdeot poiots out that this 
guestioQ hardly arises, for in tbe Court 
below Dagas (defendants 5 to 9) admitted 
liability during tbeir osoupationfrom 26th 
December to 14tb September 1928 and 
we were referred to 0. 89, Vol. A, p. 18 
wbicb supports their case. Tbe order is 
important and is reproduced below: 

The pleader for defendants 6 to 9 states that 
their clients admit that after SOth December 
1933 up to the time of deliverv of possession to 
the receiver none but themselves did any work 
in the mine. They take upon themselves the 
responsibility for all the works done after 30th 
December 1926 up to commencement of 'posses- 
sion of the receiver such as would be found bv 
tbe expert in the locality on verification. 

This no doubt simplieed the position 
and the only question for determination 
would be whether damage was done dur- 
ing their occupation. But it is argued 
that the appellants are not bound by the 
admission of their pleader on a point of 
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law and as the question was debated be- 
fora us we proceed to deal with it. The 


case in 20 C L J 551 (2) is obviously dis- 
tinguishable. In that case a tenure bolder 
undertook in a lease not to excavate tanks 
in the property. He granted to a raiyat 
lease of some lands within the tenure but 
there was no restrictive covenant as to 
the excavation of the tank. The raiyat 
was unaware of any restrictive covenant 
in the lease of the tenure bolder. In such 
circumstances it was held that the 
tenure-holder and not the raiyat was 
liable in damages to bis lessor for excava- 
tion of the tank by the raiyat. In the 
present case it is conceded that the Dagas 
had constructive notice (if not actual 
notice) of the covenants contained in the 
head lease, Ex. 1. It is argued however 
by Mr. P. R. Das, the learned counsel who 
has appeared for the appellant, that the 
basis of the principle is not whether the 
sub.lessee bad notice of the covenants or 
not, but want of privity of contract or 
estate as between the lessor and subdes- 
see. That may be so with reference to 
affirmative covenants, but not so with res- 
trictive covenants where, as the autbori- 
^ties, presently to be noticed show, the 
question of notice becomes very material 
even if there is want of privity of contract 
or estate as between lessor and sub-les- 
see. 

Indeed in support of the view taken in 
Woodfall’s Landlord and Tenant in the 
passage referred to above the learned 
author refers to the case in (1881) 8 Q B 
D 329 (4) which was the case of an affir- 
mative covenant — covenant by the defen- 
dant being "to repair and paint and leave 
in repairs" the demised premises. The 
equitable doctrine of restrictive covenants 
has been brought to a focus in the leading 
case of (1848) 2 Ph 774 (5). That doctrine 
has been affirmed in later decisions: see 
(1881) 8 Q B D 403 (6), and has more 
recently been approved by their Lorships 
of the Judicial Committee of the Privy 
Council in (1926) A C 108 (7), a case to 
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which I drew the abtentioa of Mr. P. E. 
Das, in the coarse of his argument. If 
therefore the covenant to keep pillars of 
a certain width, which it is conceded is a 
negative covenant although affirmative in 
form be also a restrictive covenant, the 
authorities to which wo have just referred 
end other authorities to be referred here, 
after, and which will be discussed pre« 
sently, lay down that it will be binding 
not only on assignees (absolute assignees) 
of the leasehold but also on sub lessees 
and there can be no question that the 
bead lessor has a remedy by injunction 
against the sub. lessee, for it is a covenant 
which **run9 with the land " as also foe 
damages against him. The case in (1926) 
A C 108 (7), before the Judicial Com* 
mittee, to which I drew the attention of 
learned Counsel for appellant, contains a 
lucid statement of the principle as laid 
down in (1848) 2 Ph 774 (5) in the follow* 
ing illuminating passage. Lord Shaw said: 

The general character of the principle on 
which a Court of Equity acts was explained In 
(1648) 2 Ph 774 (5), at pp. 776, 779. The plaintiS 
there was owner in fee of Leicester Square and 
several bouses forming the Square. He sold 
the property to one Elms in fee, and the deed of 
Conve^sDce contained a Covenant obliging 
Elms his heirs and assigns, to ^'keep and main* 
tain the said piece of ground and Square Garden 
... in its then form ... in an open statst 
uncovered with any buildings.’* Elms sold to 
others, and the property came Into the hands 
of the defendant, who admitted that he had 
purchased with notice of the covenant. The 
defendant, '’having manifested an Intention to 
alter the character of the Square Garden, and 
asserted a right., if he thought fit, to build 
upon it,” the plaintiff who still remained owner 
of several bouses in the Square filed a bill for 
an injunction. All this is familiar knowledge, 
but it appears to have been sometimes forgotten 
what was the nature of the argument for the 
defendant. He contended that the covenant 
did not run with the land so as to be binding 
upon him as a purchaser, and Sir RouadoU 
Palmer, on his behalf, relied on the dictum of 
Brougham, L. C. (1634) 2 My & K 617 (8), at p. 517*, 
to the effect that "notice of such a covenant 
did not give a Court of Equity jurisdiction to 
enforce it by injunction against such purchaser, 
inasmuch as the knowledge by an assignee of an 
estate, that bis assignor bad assumed to bind 
others than the law authorised him to affect by 
bis contract, bad attempted to create a burden 
upon property which was inconsistent with the 
nature of that property and unknown to the 
principles of the law and could not bind such 
assignee by affecting his conscience.” No reply 
was called for to this argument and the Lord 
Chancellor said that Lord Brougham never 
could have meant to lay down the doctrine 
"that this Court would not enforce an equity 
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attached to land by the owner, unless under 
such circumstances as would maiutain an action 
at law/’ “If that be the result of tbess observa- 
tions" added the Lord Chancellor, “I can only 
6ay that I cannot coincide with it 

and again Lord Sbaw remarks 

But (1848) 2 Ph 774 (5) is important (or a 
further and yital consideratloD, namely that it 
analyses the true situation of a purchaser who 
having bought upon the terms of the restric- 
tion upon free contract existing, thereafter 
when vested in the lands attempts to divest 
himself of the condition under which be had 
bought : 'it is said that the covenant being one 
which does not run with the land, this Court 
cannot enforce it ; but the question is not whe- 
ther the covenant runs with the land, but whe* 
ther a party shall be permitted to use the land 
in a manner inconsistent with the contract 
entered into by his vendor, and with notice of 
which he purchased. Of course, the price 
would be affected by the covenant and nothing 
could be more inequitable than that the original 
purchaser should bo able to sell the property 
the next day for a greater price, in considera* 
tion of the assignee being allowed to escape from 
the liability which ho had himself undertaken.* 
In the opinion of the Board these views, much 
expressive of the justice and good faith of the 
situation, are still part of Engiish equity juris- 
prudence, and an injunction can still be 
granted thereunder to compel, as in a Court of 
oonscience, one who obtains a conveyance or 
grant sub-condifions from violating the condi* 
tion of his purchase to the prejudice of the 
original contractor. Honesty forbids ibis ; and 
a Court of equity will grant an injunction 
against it. 


That constraotive notice might before 
the Law of Property Act 1925 bind the 
lessee by the restriotive oovenante of bis 
lessor although be bad no aotnal know* 
ledge of them was laid down in (l869) 7 
Eq 523 (9) and in one case Jessel, M. R. 
went so far as to say that even an express 
representation that there were no res. 
trictive covenants affecting the demised 
property would not do away with the 
effect of constraotive notice : see (1881) 
17 Ch D 333 (lO) and (1882) 19 Ch D 258 
(ll). That was also a case before the 
Law of Property Act 1925, which by 
S. 8 has altered in England the rule of 
constructive notice** as laid down in 
these oases : sea Woodfairs Landlord and 
Tenant. Edn 23, p, 855. In (1903) 2 Ch 
612 (12) it was held that the lessee of a 
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person bound by a restrictive covenant 
can be sued whether assigns are men- 
tioned in the covenant or not. 

The case in (1883) 37 Ch D 74 (13) 
cited for the respondent would show that 
remedy by way of injunctioD would lie at 
the instance of the head lessor against the 
sub-lessae if there has been a violation of 
a restrictive covenant. In this case the 
action was dismissed against the lessor as 
the lessor did not encourage the violation 
of the restrictive covenant in the lease 
by the snb-lessee, and the action was 
maintained against the sub. lessee. The 
appellant has, in view of the decisions 
just referred to. concentrated all efforts 
towards showing that Cl. (6) of the lease 
does not contain a restriotive covenant as 
it is argaed that it is essential for a 
covenant to be restrictive that the co . 
venantee must retain some interest in 
the land for the benefit of which the 
covenant is entered into. That this is| 
an essential requirement of a restriotive 
covenant appears plain on the autboritieS| 
as has been pointed out by Lord Sbaw in 
(1926) A C 108 (7), at p. 121, in the foU 
lowing passage : 


A perusal of the numerous decisions on this 
branoh of the law shows that much difficulty 
has been caused by the attempt to extend these 
principles to cases to which they could not by 
the nature of the case have been meant to 
apply. It has been forgotten that to pat the 
point very simply the person seeking to enforce 
such a restriction must, of course, have and 
continue to have an interest in the subject 
matter of the contract : for iustaoce, in the 
case of land be must continue to hold the land 
in whose favour the restrictive covenant was 
meant to apply. That was clearly the state of 
matters in (1846) 2 Ph 774 (6) applicable to the 
possession of real estate in Leicester Square. 
U was also clearly the case in (1859) 4 De Q J 
1^6 (14) in which the person seeking to enforce 
the iojunotion had an interest in the user of 
the ship. In short, in regard to the user of 
land or of any chattel, an interest must remain 
in the subject matter of the covenant before a 
right can be conceded to an injunction against 
the violation by another of the covenant in 
question. This proposition seems so elementary 
as not to require to be stated. And it is oolv 
mentioned because in numerous decisions as is 
clearly brought out io the judgment of Lord 
Wrenbury, then Buckley, L. J. In (1914) 3 K B642 
(16), at pp. 656 to 658, it was necessary to shear 


13. Hall V. Ewin, (1838) 87 Oh D 74=67 L J Ch 
95=67 L T 831=36 W R St. 

De Mattos v. Gibson. (1358) 4 De G & J 276 
I^ndon County Council v. Allen, (1914) 3 
K B 642=83 L J K B 1696 = 111 L T 610= 
12 L 0 R 1003. 
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away this raisappUcalion or improper exteosioo 
of the equitable priuciplo. As Romer, L, J. said 
in (1003) 2 Ch 539 (16). at p. 554, if restrictiTe 
covenants are entered into with a covenantee, 
not in respect cf or concerning any ascertainable 
property belonging to him or in which he is 
interested, then the covenant must be regarded 
so far as be is concerned as a personalcovenaot, 
that is, as one obtained by him for some personal 
purpose or object. 

The argument for the appellants is that 
by the grant of the 499 years’ lease (Ex. ij 
jthere remained no reversion in the plain, 
tiff bead lessor concerning the demised 
premises. There can be no question that 
the clause as to maintaining pillars of a 
certain width was for the beneht of the 
plaintiff's reversion in the land demised. 
Mr. Das has been driven to argue that 
the lease of 499 years which must be 
taken to be for all intents and purposes a 
permanent lease left no reversion in the 
plaintiff. But this argument generally 
speaking is contrary to all authority. The 
distinction between a conveyance in fee 
simple and a lease in perpetuity was 
pointed out by Sir Lawrence Jenkins 
in 24 Cal 440.(l7) at p. 447, a distinction 
which was recognised by their Lordships 
of the Judicial Committee in 36 Cal 1003= 
36 I A 148 (18) where their Lordships 
expressed themselves thus: 

Sir Robact Ficlay in his able argument forthe 
respondents contended that a mokarari lease le 
tantamount to a conveyance in fee simple, and 
that the lessee must therefore be treated as a 
purchaser vrithin the meauing of the Limitation 
Act. But the distiuction between the two tran* 
sactlons had been well pointed outby Jenkins, J. 
in his judgment in 24 Cal 410 (17) at p. 447; 
'Because at the present day,' says the learned 
Judge, 'a conveyance in fee simple leaves nothing 
in the grantor, it does not follow that a leasein 
perpetuity here has any such result .... The 
law of this country does undoubtedly allow of 
a lease in perpetuity ... a man who being owner 
of land, grants a lease in perpetuity carves a 
subordinate interest out of his own, and does not 
anaihilalo his own interest. This result is to be 
inferred by the use of the word lease, which im- 
plies an interest still remaining in the lessor.’ 
He held, therefore, that whether the Transfer 
of Property Act applied or not, such a lease is 
forfeitable, notwithstanding that it is perma- 
nent. In this opinion their Lordships concur, 
and it follows that they are unable to give to 
the Limitation Act wider Interpretation adopted 
by the High Court and to treat the lessee as a 

IG. Formby v. Barker, (1903) 2 Ch 539 = 72 L J 

Ch 71G=89 L T 249=51 \V R 646. 

17. Kalli Das Ahiii v. Mon Mohinl Dassee, (1397) 

24 Cal 440=1 OWN 321. 

18. Abhiram Goswami v. Sham Charan Nandi, 

(1909) 3G Cal 1003=4 I C 449=30 I A 148 

(P c). ; 


purchaser under Art. 134 of the Act. The pur- 
chaser must be the purchaser of an absolute title. 

The teveraion in the Kajora Collierv 
still remained in the plaintiff and to pro- 
tect that, the covenant that the galleries 
and pillars of certain width must be kept 
was entered into. The only case which 
supports tbe contention of the appellant, 
that there is no reversion in the plaintiff! 
is tbe decision of Beaumont, C. J. in 58 
Bom 327 (19), bub we are nob prepared to 
follow it as it is contrary to the decision 
of Sir Lawrence Jenkins in 24 Cal 440 (17), 
which was approved by the Privy Council 
in 36 I A 148 (18). It was argued that 
the property for tbe benefit of which re. 
strictive covenant was entered into must 
be independent of and outside the demised 
premises. But tbe fallacy in this argu- 
ment is that it disregards the true legal 
position, viz. that what passes by tbe 
lease is not tbe entire property, for a lease 
is not an out and out sale so that nothing 
remains in tbe lessor. All that is neces- 
sary is, in order that a covenant may be a 
restrictive covenant, that tbe covenant 
must be for tbe benefit of some ascertain-, 
able property retained by the vendor. .\S; 
was pointed out by Homer, L. J. in (1903) 
2 Ch 539 (16) at p. 554: 

If restrictive coTeoaots are entered Into with a 
coveoaotee, not io respect of or concerning any 
ascertainable property belonging to him or io 
which he is interested, then the covenant mast 
be regarded, so far as he is concerned, as a par* 
sooal covenant— that is as one obtained by him 
for some personal purpose or object. 

Here the covenant was made for pro- 
teoling the reversion in tbe lessor. If for 
instance, there was a forfeiture by reason, 
say of breach of the covenant for rent, the 
lease was liable to forfeiture and leasehold 
property may in such oiroumstanoes revert 
to the lessor (tbe plaintiff). It was not 
the intentiou that tbe pillars and galleries 
should be worked except in the manner 
specified without tbe consent of tbe plain- 
tiff. In this connection reference may be 
made to para. 17 of the lease (p. 8, Book B) 
about tbe official translation of which 
there was some dispute and which cor- 
reotly translated would be In these terms: 

When the cuttiug of the coal iu all tbe land 
settled, on keeping pillars regularly is fiuisbed 
1 shall be able to cut (he pillars after informing 
you aud presenting a petition to you and alter 
making arrangements for the support oftberoof. 

19. Keshav Lai v. Magan Lai, 1934 Bom 134= 

148 I 0 993=53 Bom 327=36 Bam L R 197 

(F B). 
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It ha3 been argued for the respondent 
that apart from the reversion being in the 
plaintiff for the protection of which the 
covenant was entered into it was also 
entered into for the protection of the 
surface which belongs to the plaintiff and 
the covenant is for that reason also a re. 
striotive covenant in the sense stated by 
the authorities previously referred to. In 
reply the appellant has argued that the 
covenant was for the protection of the 
roof which is distinct from the surface 
and as the roof is a part of the demised 
premises the covenant is not a restrictive 
one. The argument of the respondent, 
however, seems to be plausible one and 
apart from the question of the protection 
of the reversion, the protection of the 
surface which belongs to the respondent 
might have been intended when the 
covenant to keep pillars of certain width 
was entered into. For the aforesaid rea. 
eons we are of opinion that the defen. 
dants 5 to 9 treating them as sub-lessees, 
i. e., treating their mortgage being by 
way of sub-demise are bound by the 
covenant and remedy by injunction was 
undoubtedly available against them apart 
from the principle of restrictive covenant 
on the principle laid down in the follow, 
log passage in the judgment of Knight 
Bruce. L. J. in (1858) 4 De G & J 276 
(14): 

Rddson and justice seom to prescribe that at 
least as a general rule where a man by gift or 
purchase, acquires property from another, with 
knowledge of a previous contract, lawfully and 
lor valuable consideration made by him with a 
third person to use and employ the property for 
a particular purpose in a speclded manner, the 
acquirer shall not to the material damage of the 
third person, In opposition to the contract and 
inconsistently with it, use and employ the pro* 

petty In a manner not allowable to the giver or 
seller. 


A principlo, not without analogy, hi 
previously been laid down in reference 
the user of land. This principle enu 
oiated as aforesaid in De Mattes v. Gi 
son (14) has been approved by the 
Lordships of the Judicial Committee 
(1926) A 0 108 (7) afc p. 117. The que 
tion is that if the remedy by injunotii 
was available as laid down in Lo 
Slrathcona s case (7), even where t 
covenant broken was not a rastrioti 
one. whether in the absence of a brea' 
of restrictive covenant, remedy by way 
damages would be available against a pu 
chaser with notice of the covenants 
would seem that remedy by way 


damages would be available against the 
contracting party only and not bis as. 
signs : see Lord Slrathcona' s case (7). 
But in the case of breach of restrictive 
covenant remedy by way of injunction as 
well as damages would be available 
against the assignee. In tbe present case 
if there was secret working of tbe mine 
and the respondent was not allowed ac- 
cess to the working as by the terms of 
the lease they were entitled to till a yoar 
and a half after the institution of the 
suit and if these circustances are estab. 
lished as to which we shall revert later, a 
Court of equity can surely award 
damages in lieu of injunction and in ad. 
dition to an injunction : see (1921) A C 
851 (20). 


There is another point of view from 
which the covenant regarding the keep, 
ing of pillars may have to be approached. 
It would seem from a possible construc- 
tion of the provisions of Cl. 6 read with 
Cl. 17 of the lease that it was not intend- 
ed to pass the property in the pillars of 
the dimensions implied from Cl. 6. The 
vernacular of Cl. 17 was read to us and 
its correot translation has been given be. 
fore. It would seem that square pillars 
of certain dimensions were intended to bo 
kept for the protection of tbe roof. The 
words " your property ” in Cl. 6 read 
with correct translation of Cl. 17 indi- 
cate that property in pillars did not pass 
and was excepted from the demise. It is 
a possible oonstruotion in any event. Tbe 
clause that permission was intended to 
be taken (although not de6nitely ex- 
pressed) in catting pillars after “ all the 
land on regularly keeping pillars is worked 
out ’* would suggest that property in the 
pillars remained in the lessor. As against 
this oonstruotion it is pointed out for the 
appellants that tbe pillars were not ex. 
empted from the demise and that what 
passed were tbe underground rights in 
the entire 181 bighas which included the 
pillars, and tbe lease in this ease was 
sought to be distinguished from the lease 
in (l883) 23 Ch D 583 (21) to which I 
drew the attention of learned oounsol for 
the appellant. According to 01. 6. the 
pillars of certain width had to be kept for 
the protection of the roof and then fol- 


blaclc, (1934) A 0 851=93 L J Ch 43 
T L R 745=03 SJ 715. 
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Iowa Cl. 17 which according to the cor- 
recb translation agreed to by the learned 
advocates on both sides is in these terms: 

Wh6E the cutting ot ail coal in all the land 
settled on keeping proper pillars regularly is 
finished I will be able to cut the pillars after 
infotming you and presenting a petition to you 
and alter making arrangements for the support 
of the roof. 

It is argued that the pillars are demised 
but that the lessee was prevented from 
cutting it without satisfying a condition 
precedent, viz., without informing the 
lessor and without presenting a written 
petition and without making proper 
arrangement for the protection of the 
roof. Although it is not so expressly 
mentioned the object of presenting a peti. 
tlon was to obtain the consent of the 
plaintiff (the lessor)ofEx 1. Itis true that 
in (1083) 23 Ch D 583 (21) the covenant 
on the part of the lessees was to the effect 
that they shall and \vill at the end of or sooner 
determioatioD of this demise leave sufficient 
walls or pillars for the support of the roof and 
for preventing of thrusts and creeps and not 
remove the same without the consent in writing 
of the said 8ir Thomas Mostyo, bis heirs and 
assigns for that purpose had and obtained; 

and this clause was treated as an excep- 
tion and it was held both by Bacon 
V. C. and the Court of appeal that the 
pillars were exempted from the demise : 
«ee pp. 599 and 624 of 23 Cb D 583 (2i) 
respectively. As the construction which 
we put on the words of Cls. 6 and 17 as 
indicated above is one of a doubtful char, 
acter we do not propose to rest our deoi. 
eicD on the ground that pillars were 
exempted from demise ; bat this in no 
way affects our view that the covenant in 
Cl. 6 is a restrictive one and binds the 
mortgagee sub-lessees (defendants 5 to 9) 
and that action for damages lie against 
them. It is next argued on this part of 
the case that the doctrine of restrictive 
covenants is embodied in S. 40, T. P. Act, 
and as the essence of a Code is to be ex- 
haustive and whole law on the subject 
must be taken to be crystallized in S. 40 
and any covenant that does not fall with- 
in S. 40 is not a restrictive covenant so 
as to hind sub lessees. 

For the respondent it has been con- 
tended that S. 40 has no application to 
lessor and lessee as the rights of lessor 
and lessee occur in a different Chapters 
and are governed by different provisions : 
perhaps the broad contention of the res- 
pondent cannot be sustained. As I 
understand it the law in India closely fol- 


lows the law in England with regard to 
restrictive covenants. In 36 Gal 67.5 (22) 
reference was made to the case in (1909) 
A C 98 (23) and it was held that a coven- 
ant is annexed to land if it binds the land 
in its inception or affects the nature, 
value and quality of the land. In the 
same case it was said that the principle 
of restrictive covenants as enunciated in 
(1900) 2 Cb 388 (24) as between vendor 
and purchaser was equally applicable to 
the case of lessor and lessee. The Bt. 
Eon'ble late Sir Dinsbaw Mulla in bis 
commentary on the Transfer of Property 
notices under bis notes to S. 40 that the 
case law in India as to restrictive cove- 
nants is meagre and it has not yet been 
decided whether a restrictive covenant 
would be binding on trespasser as in 
(l906) 1 Cb 386 (25) or a mere occupier 
as in (1891) 2 Cb 554 (26). The words 
‘ immoveable property" are not defined in 
the Transfer of Property Act. They are 
said to include timber, standing crops. We 
have to look for its definition to the 
General Clauses Act which again is not 
exhaustive. The definition is as follows ; 

Immoveable property shall ioclude land, 
benefits to arise out of land and things at- 
tached to earth. 


A benefit to arise out of land is interest 
in land and is, therefore, immoveable^ 
property. The question is whether plain- 
tiff in whom there is reversion in tbe^ 
colliery after tbe expiration ot tbe term' 
of 499 years or treating tbe lease (Ex. ij 
as permanent lease in whom there is a 
reversion is said to possess bis own im- 
moveable property and if for tbe more 
beneficial enjoyment of tbe reversion a 
negative stipulation is made, I do not see 
any reason wby tbe principle of S. 40, 
should not be applied to tbe present case. 
We have given longer time to tbe consi- 
deration of this question of law altbougb 
this point was never sifted in the Court 
below in view of the admission made by 
the appellant’s pleader undertaking all 
liability in damages for the breach if such 


3 Mathewson v. Ram Kaoai Singh, (1909) 36 
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treaoh waa established. The first ooq* 
tentioD ol the appellants that in law 
damages are not recoverable from the 
appellants (Dagas) for breach of covenants 
regarding the keeping of pillars on the 
ground that there is no privity of con- 
tract between them and the plaintiQ must 
for the reasons aforesaid fail. 

The second ground taken on behalf of 
the appellants is that the plaintiff claimed 
no damages for breach of covenant regard- 
ing keeping of pillars and galleries and 
the decree awarded by the Subordinate 
Judge on this head is contrary to the 
pleadings in this case. In support of this 
we wore referred to the plaint (Vol. A), 
p. 107. Paras 5 to 6 refer to various 
breaches of covenants. Para. 7 refers 
to the particular breach of covenant re- 
garding keeping of pillars and galleries. 
Reference is made in particular to the 
following sentence in para. 7 of the plaint; 

In coDsoquence of tbis there is a likelihood of 
great damage being done to the coal mine, 

and it is argued that damages claimed by 
plaintiff would be damages wbioh would 
be sustained by them in futare. It is to 
be noticed however that the plaintiff 
etates in the said para. 7 that plaintiff 
was not allowed to go underground and 
has not been able to know the actual 
state of things in the mine. The plaintiffs 
claim damages both (or breach of coven- 
ants and trespass. An issue was joined 
on the question of liability of defendants 5 
to 9 regarding damages for breach of 
covenants (see issue 5) on the question as 
to whether the alleged breaches of coven- 
ants on the part of defendants 5 to 9 were 
done with the knowledge and consent of 
the plaintiffs and if so whether there was 
waiver or acquiescence and there was no 
issue on the question of liability of defen- 
dants 5 to 9 as to damages which was 
admitted. See, p. 36, Vol. A, order sheet. 
See also the written statement of the 
defendants para. 17, p. 124, Vol. A, the 
question of waiver by the plaintiff is sug. 
gested. There is no substanoe in this 
ground, which must fail. It is also to be 
mentioned in fairness to learned counsel 
for the appellant that although this 
point was taken in the opening it was not 
eventually persisted in. 

The third ground taken is that the 
■evidence does not show that there has 
been any breach of covenants by the ap- 
.pellanta (Dagas, defendants 5 to 9). It is 
1936 C/93 & 91 


argued with great force that there is no 
evidence that breaches of covenants re- 
garding pillars and galleries took place 
after the Dagas entered into possession in 
December 1926. On the other band it is 
submitted that the plan Ex. 4 (i), which 
was adduced in evidence on behalf of the 
plaintiff, is conclusive on the point that 
all the breaches of covenant regarding 
pillars and galleries took place before 
the Dagas (appellants) took possession. 
Ex. 4 (i) is map No. 5 in the book of 
maps. It is pointed out that the dotted 
red lines show the workings before the 
Dagas took possession and all breaches 
are on the eastern side. It is argued that 
by the preliminary judgment which deter- 
mined the liability of the appellants this 
plan was apparently accepted by the 
Subordinate Judge, for there is nothing 
in the preliminary judgment to show that 
the plan Ex. 4 (i) was not a correct plan 
and the Subordinate Judge passing the 
final decree bad no authority to reject 
this plan from evidence. 

In order to decide on the soundness of 
this contention a few facts and dates have 
to be kept in view. Sometime in July 
1930 the plaintiff applied for a direotiou 
on the defendants to dewater the mine. 
On 8th July 1930 the Subordiuate Judge 
appointed a receiver to dewater the mine. 
Either on 25bh or 31st October 1930, the 
receiver obtained poasessiou of the mine. 
On 2lBt November 1930, the receiver 
applied for directions on the defendants to 
make over plans and papers relating to 
the property. On 10th December 1930, 
defendant 10 produced the working plan 
Ex. 4 (i). Then a very important event 
happened. On 29th January 1931 plain, 
tiff applied for directions on the receiver 
to work the mine. Defendant 10. Vithal 
Das, objected; on 11th April 1931, the 
appellants applied for appointment of 
experts to examine the mine. On 22nd 
June 1931 two experts, Mr. Samson and 
Mr. Ram Gopal Chatterjee, were appointed 
to examine the mine; on 30bh June 1931 
a writ was issued to the commissioner; see 
Vol. A, p. 200. The commissioners sub- 
mitted a report by which they challenged 
the accuracy of the plan Ex. 4 (i). The 
commissioners’ report has been subjected 
to considerable criticism by the learned 
counsel for appellants and it is broadly 
contended that the commissioners' report 
should be brushed aside as they never 
conducted an underground survey. 
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The scope of the commissioners’ en- 
quiry was extended by an order dated 
6th July 1931 (Vol. A, p. 26). The com. 
missioners commenced work on 3rd August 
1931 and continued the work till 2l8t 
September 1931 and they attached two 
sketch maps 1 and 2 to their report. It 
is said that the commissioners never made 
an underground survey but as they had 
the map Ex. 4 (i) with them they merely 
examined the roof . falls and it is submit, 
ted that the defendants plan Ex- 4 (i) 
could not be verified at all without draw- 
ing a map to scale and all that the commis- 
sioners did was to note the roof-falls in 
the enlarged plan [enlargement of plan 
Ex. 4 (i)]. Here a little correction must 
be made in the printed map 5, Ex. 4 (i). 
The printed map shows working up to 
1929 — in the original it is up to 27th 
June 1928. It is to be noticed that 
during the hearing plaintiff produced 
Ex. 4 (b) which was filed by the defen. 
dants to the Chief Inspector of Mines 
under the Mines Eegulation, Ch. (i). Er. 10, 
and 12 of the Eegulation and the commis. 
sioner relied on the same. The appellants 
strongly object to the reception of this 
map in evidence as it was made for ano. 
ther purpose. The first exception taken 
to the Commissioners' report, viz. that 
Ex. 4 (i) plan could not be verified as the 
Commissioners never made an underground 
survey must fail seeing that the Commis. 
aioners in para. 5 of their report, Yol. A, 


this point is made out there may be 
necessity for a remand, but the following 
facts will make it abundantly clear that 
the appellpts are themselves to blame 
for not availing themselves of the oppor. 
tunity to examine the commissioners. 
The report of the commissioners was filed 
on 20th September 1931. The appellants 
filed an application on 22nd April 1932, 
(p. 244), Book A, stating that the matter 
of the commission need not be pursued 
specially at that stage. On this the 
Court passed order No. 162, (see p. 35, 
Book A) postponing at the instance of the 
appellants the considerations of the objec. 
tions to the commissioners’ report. On 
30th April 1934 Mr. Samson was in India 
and no attempt was made to get his evi. 
dence. On 5th July 1934 the appellants 
applied for issue of a summons on the 
other commissioner (Book A, p. 469) Mr. 
E. G. Cbatterjee, and on 10th August 1934 
the defendants put in a petition to exa- 
mine the other commissioner after Mr. 
Samson had left for England: see p. 470, 
Book A, and we agree with the opinion of 
the Subordinate Judge that defendants 5 
to 9 did not really want to examine either 
of the commissioners and with the reasons 
on which the said opinion was founded. 
The appellant argues that it was the duty 
of the Court to tell Mr. Cbatterjee oa 
l9th July 1934 that be was to attend oa 
9th August 1934. We do not agree with 
him. It was the duty of the appellante 


p. 213 say : 

We held an investigation after giving due 
notice to the parties and made a thorough ins' 
peotiOD of all the underground working accom* 
panied by the representatives of the parties. 

The Commissioners were never exa- 
mined on this point although there were 
ample opportunities of examining them as 
we shall show hereafter. It is said that 
it was physically impossible for the com- 
missioners to measure the galleries in the 
affected area of 15 bighas within 16 hours 
and 45 minutes which was the time occu- 
pied according to the time noted in ins- 
pection book of the commissioners regard- 
ing the real Kajora Colliery (see pp. 208 
210 Book A). In these sittings they 
examined some witnesses. It is difficult 
to give effect to this objection seeing that 
neither of the commissioners were asked 
about it and learned counsel was conse- 
quently driven to argue that the Court 
did not give the appellants any opportu- 
nity to examine the commissioners. If 


to take steps under the Code to enforce 
attendance of Mr. Cbatterjee when be 
did not turn up on the 9th August. 


The second exception to the commis- 
sioners' report is that they should not have 
relied on Ex. 4 (b), a plan submitted by 
the defendanta-appellants to the Inspec- 
tor of Mines nnder the Mines Eegulation 


vs it was prepared for a different purpose 
vnd its accuracy cannot be presumed and 
D support of this view reliance is placed 
)n the case 2 W E 28 (27) at p. 29, and 
ihe case in 14 C L J 578 (28) at p. 582. 
[t is said that for the purpose of 
ilines Regulation R. 12, Ch. (i), it was 
lot necessary to show the correct work- 
ng on the eastern side. The mine autho- 
rities were not concerned with the ques- 
iion as to whether there was depillaring 

!7. John Kerr v. Nuzzut Mahomed, (1866) 2 
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or not or whether the galleries were 
driven wide. The report of the commie- 
sioners, it may he stated in passing, was 
not attacked on the groand that it was 
a dishonest report. So far as the state- 
ments of fact were concerned learned 
counsel for the appellants said he was 
prepared to accept them, e. g., the fact 
that roof stones have been exposed and 
collapsed, but what is challenged is the 
findings of the commissioners that these 
devastating acts were committed after 
the appellants came on the scene. The 
respondents wanted to prove depillaring 
and for that purpose they would rely on 
£x. 4 (i) but they are not prepared to 
accept the date of depillaring as given 
in Ex. 4 (i), viz. all the depillaring was 
done before 30th December 1926, the 
crucial date as the defendants came on 
the scene after that date. It is argued 
that it is not permissible to dissect the 
admission in plan Ex. (4) (i) in that way. 
From this digression we proceed to deal 
with the objection as to the admissibility 
of Ex. 4 (h) on the ground that it was 
made for a different purpose. We are not 
impressed by the reasoning on which the 
objection is founded. Surely the Mining 
Regulations (Reg. 4 of 1923} require that 
the galleries would be of a certain width 
and the pillars must be of certain dimen- 
sions. It must follow that the plan 
should show all the galleries and pillars. 
In this connexion the evidence of Golo- 
keswar p. 286, (Book A) is important. He 
states this: 

I know the real Kajora Oolliary. A letter for 
pormissioo to work tbomlno aoderground under 
a Local Board Road together with a plan thereof 
waa sent from the real Eajora OoUiery to the 
Mines Board at Dhanbad. Aswinl Kumar 
Banerjee was at the time the surveyor in the 
oolliery. He signed the plan in my presence. 
This was traced in my presence by Aswlnl Babu 
from the original plan. 

Thon follows a note by bho Subordinato 
Jndge showing bow the copy produced 
from the Miniug Office was marked as 
Ex. (4) (h). The note is as follows: [The 
original plan was called for from defen- 
dants 6 to 9 bat not produced. The copy 
produced from the Mining Office on being 
called for by the plaintiffs is marked 
as an exhibit against defendants 2 to 10 
only as Ex. 4 (b) and not against others 
after objection]. The witness adds: 

The plan from which this waa copied waa the 
working plan of tho company; 

and the deposition of Narendra, the sur 
veyor of defendant 10. would show 
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that there was a working plan of the real 
Kajora Colliery when I worked (in September 
1927). In tho plan the galleries shown by me 
were duly shown (p. 282, Book A); 

and again at p. 283» Book A» this witness 
states at line 26: 

This plan produced from the office of the 
Chief Inspector of Mines (shown) is a tracing 
from the original working plan referred to by 
me: only some additional work done after Sep- 
tember 1027 has been shown in it. 

The deposition of these two witnesses 
can leave no doubb that the mine office 
plan was a true representation of the 
workings to January 1928 and it is 
difficult to uoderstand bow E.k. 4 (b) can 
be rejected from evidence on the ground 
that it was made for a different purpose. 
In our opinion the map Ex. 4 (b) would 
be a perfectly relevant document on the 
workings of the mine up to January 1023 
and has been properly admitted in evi- 
dence. The admission of this map in 
evidence has this important effect that it 
discredits Ex. (4) (i), the map No. 5, to a 
large extent and justified the view of the 
Subordinate Jndge that if not a fabrica- 
tion it does not correctly represent the 
working of the mine with reference to 
the dates of the workings in particular. 
It is a matter of very great significance 
that Aswini under whose supervision the 
working plan» of which Ex. 4 (h) is a trac- 
ing, was prepared was not examined to 
prove that Ex. 4 (h) was incorrect al- 
though be was cited as a witness by the 
defendants and was present in Court: see 
p. 248 (Book A). For the reason given, 
we must overrule the objection to the 
reports of the Commissioners on the 
ground that the Commissioners should not 
have compared their own plan with 
Ex. 4 (b) as the same was inadmissible. 
It may also be mentioned in this con. 
nexion that under S. 35 of the Mines Aot 4 
of 1923, that Aot preaoribes a punishment 
for not preparing a plan. It is very un- 
likely that in such oiroumstances an 
incorrect plan would bo submitted. We 
agree therefore with the Subordinate 
Judge in the preliminary judgment that 
it is clear from a comparison of Ex. 4 (h) 
and Ex. 4 (i) that almost all the breaches 
complained of happened after tho date of 
the mine office plan Ex. 4 (h). i. e. Jan- 
nary 1928, and before the last date of 
working as shown in second plan Ex. 4 (i) 
i. e. November 1928. i. e. at the time of 
the occupation of the mine by defendants 
5 to 9. 
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The second report of the Gommissioner 
dated 7th July 1933 on the question of 
damages in so far as it has been adopted 
in the final judgment of the Subordinate 
Judge dated 5th October 1934 has been 
attacked in this appeal. It appears that 
out of the damaged area of 15 bighas 
referred to in the first report of the 
Commissioners 5-1/4 bighas have been 
sealed by the receiver. The Commis- 
sioners found that the plaintiff sustained 
a loss of 8,800 tons of steam coal and 
2,200 tons of Slack Coal for permanently 
isolating 5J bighas which was found un- 
workable. For the appellants it has been 
argued that the Subordinate Judge should 
have exonerated defendants 5 to 9 from 
liability in damages in respect of the 
loss of the 5i bighas as the sealing of 
5i bighas was not due to any breach of 
covenant by defendants 5 to 9 but was 
an act of God and an inevitable accident. 
No foundation has been laid for sustain- 
ing this ground. The report (second) of 
the Commissioners dated 7th July 1933 
point out that an area has been sealed off 
to prevent fire and indicated the loss 
which the plaintiff bad to sustain by the 
sealing of the 5} bighas : see Book A, 
p. 404. On 24th July 1933 the defend- 
ants-appellants took as many as 21 excep- 
tions to the report, and none of the 
exceptions refers to exemption from liabi- 
lity for loss due to sealing off of the 
Si bighas on the ground that the loss 
was due to inevitable accident, and in the 
grounds of appeal to this Court we find 
no such ground. We do not think it 
would be right to allow this objection to 
be taken at this stage as the matter 
depends on evidence. On the other hand 
we are rather inclined to think that the 
risk of a fire was due to depillaring by 
defendants 5 to 9. 

The next ground urged on behalf of the 
appellant is one of substance. If the 
plaintiff is entitled to price of coal the 
defendants are entitled to deduction of 
Es. 2 per cent per ton for severing the coal 
and bringing it to the pit's moutb, and 
the commissioners have recommended a 
deduction of Es. 2 per ton. The Subor- 
dinate Judge, while conceding that in 
assessing damages all expenses incurred 
by defendants for raising coal should be 
deducted from the whole value of the 
coal, felt himself bound by the prelimi- 
nary judgment and held that he could not 
allow any deduction on account of costs 


for bringing it to the pit’s mouth and for 
severing the coal. The learned counsel 
for the appellant has contended that this 
view is opposed to a recent decision of 
the Judicial Committee in 60 I A 297 
(29) and as the present appeal is directed 
both against the preliminary and final 
judgment there is nothing to prevent us 
in giving the relief on this head asked 
for by the defendant. The rule laid down 
in 60 I A 297 (29), is this : 


As against the gross value of the coal there 
will be charged all expenses properly incurred 
by the defendants in getting the coal, bringing 
it to Bank and marketing it, including any 
rents or royalties so incurred ; if these are not 
ascertainable the Oouct will fix a proper rate to 
be deducted from the gross value in respect of 
these matters. A deduction from the gross 
value will also be allowed, to be leased on a 
reasonable rate of depreciation on any capital 
expenditure by the defendants in respect of 
development of the mines, structures above and 
below ground, boilers and machinery properly 
incurred for colliery purposes. 

The commissioners have taken all this 
into account but have not allowed develop- 
ment cost or interest on capital, but have 
allowed 6 annas per ton for depreciation 
and Calcutta charges. We think that a 
deduction of Es. 2 per ton should be 
made from the price of coal as recom- 
mended by the Commissioners. Mr. Brojo 
Lai Cbakravarbi appearing for the res- 
pondents has contended that this rule of 
making allowances for bringing the coal to 
bank and severing the coal, etc., was made 
in Currimbhoy's case (29) for there the 
party made liable was working under a 
colour of title and in the bona fide belief 
in the exercise of a right ; but if a man 
causes damage without a right, in that 
case he is allowed only a deduction for 
bringing coal up to the pit’s moutb. 

It is complained that in the present 
case the defendants acted in a very high- 
handed and fraudulent manner and their 
acts have been described as acts of vanda- 
lism by the Subordinate Judge below and 
in these circumstances no deductions 
should be allowed, and we were referred 
to the decision of the Judicial Committee 
in (1899) AC 351 (30), where the facts 
were that the appellants had furtively, 
for a series of years, taken the respon- 
dents’ coal by means of a wilful and 
secret underground trespass and no laches 


9. Currimbboy v. L. A. Greet, 1933 P C 29— W1 
1 0 209=60 I A 297=60 Oal 980 (P 0). 

0. Bulli Coal Mining Co. v. Osborne, (1899) A u 
351=68 L J P 0 49=80 L T 480 = 47 W B 
545=15 T L R 257. 



1936 Matilal Daga v. Iswab Eadha Dauodar (D. N. Mitter, J.) Calontta 741 


wa8 attributable to the respondents in 
not discovering the existence of wrongful 
workings by the appellants, and it was 
held in those circumstances that the res- 
pondents were entitled to recover from 
the appellants the market value of all 
the coal worked and gotten by them from 
the respondents' land, no allowance being 
made for the cost of working. The present 
is not a case of that kind for defendants 5 
to 9 were, at least for a period before the 
inotice to quit on the ground of forfeiture, 
|working the colliery on a legal title as 
mortgagees from the lessees. There were 
covenants that inspection would be al- 
lowed and although the correspondence 
shows that defendants 5 to 9 bad re. 
fused the plaintiff proper facilities for 
inspection, the present case does not 
stand on the same footing as the Bulli 
Coal Mining case (30) cited above. As the 
commissioners have proceeded on the 
evidence of Sakti Pada Bbattaoharya, 
plaintiff's agent, see Book A, p. 394, line 
10 et seq, we think a deduction should be 
made on the basis of Es. 2 per ton. It has 
been conceded by Mr. Chakravarti that 
from the quantity of 25,838 tons, there 
would be a deduction of 6,490 tons upon 
which royalty was allowed so that the 
profft must be calculated on the basis of 
the steam coal and dust coal being in the 
proportion of 80 per cent and 20 per cent. 
To this extent the decree must be varied 
on this head. The result is that the 
decree of the Subordinate Judge on this 
head of damages must be varied in this 
way. On the head of damages, for 25,338 
tons of coal raised after December 1927 
up to the date of suit the Subordinate 
Judge baa awarded a decree to plaintiff 
for Es. 80,449.8.0 (see p. 487, Book-A). 
This figure was arrived at on the basis in- 
dioated in the 2nd and 3rd report of the 
commissioners (see pp, 405 and 458, 
Book. A). For 20|271 tons co&l at 
Es. 3.10.0 per ton. ... Ra. 73,482-6.0 
5,067 tons Slack coal at 

Ee. 1.6-0 per ton 6,967-2-0 


Es. 80,449.8.0 

According to the eonoession made by 
Mr. Broj'o Lai Ohakravarty the price of 
6,490 tons of steam and slack coal in the 
proportion of 80 to 20 per cent must be 
deducted, i. e. the price of 6,192 tons of 
steam at Es. 3-10-0 per ton and of 1,298 
tons of slack coal at Re. 1.6.0 per ton will 


have to be deducted. The aggregate of the 
price comes to Es. 20,606-6.0 deducting 
that from ... ... Es. 80,449-8-0 

„ 20606-6-0 


The price of coal comes to Es. 59,843-2-0 

From this sum of Es. 59,843-2- 0 accord- 
ing to the commissioners a sum of Es. 2 
per ton must be deducted for the cost of 
cutting, hauling, etc. on (25,338 — 6,490 
tons) 19,048 tons which amount comes to 
Es. 38,096. For the reasons already 
given disagreeing with the Subordinate 
Judge we are of opinion in view of the de- 
cision of the Judicial Committee in 60 I 
A 297 (29) that the defendants are en. 
titled so far as the price of coal is con- 
cerned to a deduction of Es. 38,096, i. e. 
their liability on this bead of damages 
would be Es. 59,843-2-0 less Es. 38,096. 
i. e. Es. 21,747.2.0. At p. 487 of the 
judgment at Book.A for the figure 
Es. 80,449-8-0 under the head of 
account of damages on account of coal 
raised after December 1927 up to date of 
suit, the figure Es. 21,747.2-0 will have 
to be substituted. The liability of the 
Daga defendants under this head is re- 
duoed from Es. 80,449 to Es. 21,747.2.0. 
Although the principle in (1899) A C 351 
(30), does not apply to the taking of coal 
after December 1927 a distinction will 
have to be drawn when we are considering 
the question of damages for breach of 
covenant which has been assessed by the 
Commissioner and the Subordinate 
Judge to Es. 50,001.4-0, a damage which 
has been the result of secret working of 
the pillars contrary to the covenant. No 
laches is attributable to the respondent 
in not discovering the secret working and 
in such circumstances we think that no 
deduction on the bead of severing the coal 
etc. should be allowed. 

The whole series of correspondence be- 
ginning on 13th August 1928 Ex. 2 (b), 
(p. 200, Book B), and ending with 19th 
September 1928, Ex. 2 (o). (p. 210, Book 
B), viz. letters Exs. 2 (b). 3 (e), 3 (d), 3 (f). 
2 (e), 2 (d), 3 (j) and 2 (o) reveal the faot 
that the Daga defendants were putting 
off the inspection of the mine from day to 
day on some pretext and other and in the 
meantime were secretly working under- 
ground and unlawfully working the pil- 
lars with the result that 15i bighas of 
mine has become unworkable and has 
caused great loss to the plaintiff. With re- 
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fereno© to such state of facts, the follow- 
ing observations of Lord Hatherby in 
(1880) 5 A C 25 (31) at p*3i, quoted in the 
Bulli Mining Co. case (30) ought to be use- 
fully reproduced here in order to clear the 
ground as to the extent of the legal liabi- 
lity of the defendants.appellants on this 
head. There is no doubt, said his Lord- 
ships : 

That if a man furtively and in bad faith robs 
his neighbour of property and, because it is 
underground, is probably not for some time 
detected the Court of Equity in this country 
will struggle or I would rather say will assert 
its authority to punish fraud by fixing the 
person with the value of the whole of the pro- 
perty which he has so furtively taken, and 
making him no allowance in respect of what he 
has done as would have beenjustlymade to him 
if the parties had been working by agreement or 
if as in the present case they bad been the one 
working and the other permitting the working 
through a mistake. The Courts have already 
made a wide distinction between that which is 
done by the common error of both parties, and 
that which is done by fraud. 


coal has been made and sometimes it has 
not. In all cases an allowance has been 
made for the costs of bringing the coal to 
the bank. In (1880) 13 Ch D 574 (32), 
there is an enumeration of cases which 
decide whether the milder or the harsher 
rule should be applied. The harsher 
rule has been applied where the Courts 
have found fraud: see (1877) 4 Ch D 
845 (33), It has been applied where the 
Court has said that the defendant has 
acted in a manner wholly unauthorized 
and unlawful: see 11 Equity 188 (34). 
We find in this case the Act of the Daga 
defendants in depillaring contrary to 
covenant was wholly unauthorized and 
fraudulent and we think the harsher rule 
should be applied. The defendant would 
only be entitled to a deduction of bring- 
ing the coal to the Bank from the price 
of coal. There is hardly any evidence on 
this bead and we have to proceed to some 
extent on guess. Sakti Pada Chakra. 


In the case before us the pillars were 
being worked out secretly contrary to 
the covenants. No one can deny that it 
is a fraud to rob the owner of the colliery 
of the pillars of coal contrary to the 
covenant resulting in portions of the mine 
being sealed. The respondent made seve- 
ral attempts to find out what the Dagas 
were doing and they were prevented from 
doing so. The sbebaits, the earthly re- 
presentatives of the plaintiff, who was 
the party defrauded by the robbing of 
the pillars remained in ignorance of the 
fraud without any fault of their own. 
As appears from the first report, Vol. A, 
p. 214, of the Commissioners, as also from 
the second report, see Vol. A, p. 483, the 
result of the depillaring has been that an 
area of 15 bighas has been damaged out 
of which 5i bigbas have been sealed off 
altogether and the basis of the damages 
of Es. 50,000 has been given at p. 483, 
Book A. 

In (1880) 13 Ch D 574 (32), there is 
an exhaustive discussion on the question 
as to what allowances are to be made to 
the defendant in taking the account. 
Accounts in actions of this character in 
the Court of Chancery have been directed 
on two footings; sometimes an allowance 
for the costs of severance or getting the 

81. Livingstones v. Raw Yards Coal Co., (1880) 5 
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yarty at Book A, p. 394, was asked the 
question: "What is the cost of hauling 
up the cost to the surface ?" Answer: 
"Cannot give the exact figure without 
calculation." A deduction might be made 
at the rate of 4 annas per ton for steam 
coal and slack coal for tbe cost of carriage 
of the coal to the Bank. In place of 
Es. 50,001 on this head there will be a 
deduction of 4 annas per ton. So at 
p. 483, Vol. A in place of 45.675—42.525 
will have to be substituted on the basis 
of 12,600 tons at Es. 3-10.0 less 4 annas 
per ton, and in lieu of Es. 4,331-4.0 the 
figures Es, 3,544-2-0 will have to be 
substituted, and in lieu of Es. 60,001-4-0 
the sum of Es. 46,044-2.0 will have to be 
substituted. Tbe respondent contended 
that on the evidence 1 anna 4i pies per 
ton might be allowed for bringing coal to 
pit's mouth. Although there is some evi- 
dence to that effect it is not decisive. 
We think 4 annas per ton might be 
allowed. 


It has next been argued that the report 
if the Commis^o.ners as to the amount of 
ioal worked is wrong as tbe Oommis- 
loners have not acted on the raising 
©ports which would show that the rais- 
ngs during the material period were 
ouch below 25,538 tons. The Subordinate 

3. Ecclesiastical Oommlssionera for England 
V. N. E. By. Oo., (1877) 4 Oh D 815=47 L 
J Oh 20=36 L T 174. 

4. Llynvi Oo. v. BrOgden, (1871) 11 1®® 

=40 L J Oh 46=23 L T 618=19 W R 196. 



1936 Matilaii Daga v. Iswab Eadha 


Jadge has held that the defendants did 
not produce the real raising reports 
which were contained in a bound book 
and we agree with the Subordinate Judge 
that Ex. 7 was not the original despatch 
book of the colliery as is testified to by 
the witness of the plaintiff. Both the 
witnesses of the plaintiff state that the 
original despatch book of the colliery was 
a big bound book and had printed head- 
ing on each page. We have looked into 
Ex. 7 and we are not satisfied that the 
conclusion of the Subordinate Judge on 
this part of the case is wrong. Besides 
the raising book does not show local sales. 
It is argued by the appellant that it is 
idle to talk of forgery of Ex. 7 when for- 
gery could be demonstrated in this case 
with reference to the railway books and 
tnining books. It is said that the Court 
ehould have undertaken the duty of 
believing or not believing documentary 
evidence instead of leaving the same to 
the Commissioner and our attention has 
been drawn to the decision of the Judi- 
cial Committee in 58 I A 173 (35). The 
facts of the case, however, were very 
different. There an order was made by 
the High Court appointing a Commis- 
sioner to examine the books of business 
and report whether it was of a gambling 
nature and this was disapproved by their 
Lordships of the Judicial Committee and 
it was held that it was not a question 
which could safely be left to be so deter- 
mined. Besides, the Subordinate Judge in 
the present case has considered the evi- 
dence, and after considering them he baa 
concurred with the findings of the com. 
missioners: see Book A, p. 181 (l). 

This ground appears, when closely exa- 
mined to be of no substance and must 
fail. It is next argued that the plaintiff 
is not entitled to any damage for trespass 
after notice to quit had been given as 
under 01. (24) of the Kabuliyat, see p. 9, 
Yol. B, the plaintiff was not entitled to re- 
enter until tbs settlement was caneelled 
with the help of the Court and much 
argument was spent on the provision of 
S. Ill, T. P. Act. In the first place this 
point was not taken in the Court below, 
no issue was joined on it, defendants 5 to 
9 admitted liability in damages provided 
that the damages occurred during their 
ooonpation were establisbed. This point 
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was not taken in the grounds of appeal. 
We do not think in these ciroamstanoes 
^6 should allow this point to be taken* 
This argument was not submitted to the 
Court below and it would not be right to 
allow this point to be raised for the first 
time in appeal. The nest point taken is 
that the Subordinate Judge should have 
awarded no interest on damages. The 
definition of "mesne profits" in the Civil 
Procedure Code includes interest on such 
profits and we see no reason why interest 
00 snob profits should not be given. The 
preliminary decree directed that the 
plaintiffs will get a decree against defen* 
dants 5 to 9 for the price of all coal raised 
by them during the period and interest 
thereon after date of notice (14th Sep- 
tember 1928) up to the date of suit for 
which period they are trespassers: see 
p. 341| Book A. In the final judgment at 
p. iSi, Book A, the Judge expresses him- 
self thus: 

I again quote the following from the judgment 
of the Court to show what the intention oi the 
Court was if it were not possible to ascertain 
separately the quality of coal mined after the 
date of notice and that raised after Jauu« 
ary 1928. If however it cannot be ascertained 
bow much coal was raised after January 1923 
and the date of notice (14tb September 1923) 
then the price of coal raised after January 1923 
will have to be allowed: see p. 833 of the prell* 
minary judgment. 

Id passing the final decree the Subordi- 
nate Judge said: "The plaintiffs are 
entitled to interest on price of coal as 
directed in the said judgment and decree." 
Interest has therefore been rightly allow- 
ed from date of suit up to the date of final 
judgment. Another point has been taken 
that the Court both by preliminary 
decree and final decree has awarded the 
costs of dewatering the mines, viz., 
Bs. 16,834-14.3 as against defendants 5 to 
9: see Vol. A, p. 344; also Yol. .A, p. 490. It 
is contended that this direction is wrong 
as it has not been established that mines 
have been fiooded as the result of de- 
pillaring. This ground has been speoifi- 
cally taken at p. 359 ground 43. We think 
the Court is wrong in giving the direction 
in the preliminary judgment and final 
judgment regarding Es. 16,834-14-3 which 
must be deleted as there is no evidence 
that the flooding of the mines was the 
result of depillaring by the defendants. 
The result is that the final decree of the 
Subordinate Judge as against defendants 5 
to 9, appellants, must be varied in this 
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way The plaintiffs will have a decree common parlance callad shebajt tKo 
yainst the Baga defendants for of the foandation of a worship must ^not\Jce^ 

Be. 21 , 747 . 2.0 On account of coal raised t associated with the dedication of pio- 


after December 1927 up 
to date of suit after 
allowing for deduction of 
severing coal, etc. 

Eb. 46,044-2.0 On account of the loss of 

coal from the damaged 
area of 15 bighas after 
allowing deductions. 

Es. 67,791-4.0 

To this will have to be added interest at 
6 per cent per annum from date of suit 
up to the date of final decree, i e. 6th 
October 1934, and to this will have to be 
added the cost of logs and timberings, 
Es. 6,100 + Es. 1,800 = Es. 7,900. This 
aggregate sum will be the decretal amount 
against defendants 5 to 9. The decretal 
amount will bear interest at 6 per cent 
per annum until realisation from date of 
final decree. A decree will be drawn up 
on the lines indicated in the judgment. 
The appeal is partly allowed. Costs will 
be costs in proportion throughout. 

Patterson, J.— I agree. 

B.D./r.K. Appeal partly allowed. 

A. I. B. 193S Calontta 744 
D. N. Mitter and Patterson, JJ. 

Prasanna Deb Baikal — Plaintiff — 
Appellant. 

V. 


and in commop parlance called ehebait. The idea 

““St not neces- 
sarily be associated with the dedication of pro- 
perties for the carrying on of worship, Hence 
merely because a person has gifted certain pro- 
perty for the worship of the idol, he or his suc- 
cessor cannot claim any tight to shebaltship 
jinlese be has imposed any condition regardine 
it : 17 Cal 3 (/> C), Bel. on; 1925 P 0 139, Expf 

/ui u- J . p747 02;P748 01,2] 

(b) Hindu Law — Reltgioue endowment — 

** right of management^Surrender 

of •hebaitsbipin consideration of satisfying 
debts owed by shebait — Surrender amounts 
*®*®'~SaIe is void in the absence of custom 
cannot maintain suits even on be- 
half of deity to eject lessees under lease 
granted by shebait even though In actuab 
possession of debuttar property. 

Where by a deed of surrender, the shebait 
transfers his right of management in consider* 
atioQ of debts owed by him being satisfied by 
the transferee, the deed though mentioned as a 
deed of surrender, amounts to a sale and the 
sale therefore of the right of management by 
the shebait for consideration is absolutely void 
in the absence of custom and transferee though 
in actual possession of the debutter properties by 
virtue of the deed of sale, cannot maintain 
suits even on behalf of the deity to eject lessee 
under a lease from the shebait : 1 Mad 235^ 
(PO) and 23 Mad 271 (PC). Bel on; 1983 P 0 TS* 
and 1985 P C Dieting. [P 749 C 2; P 750 0 Ij 

Braja Lai ChakravartVf Bankim 
Chandra Mukherjee, Girija P. SanyaU 
Rajendra Bhusan Bakshi and Nalini 
Banjan Ghose—ioi Appellant. 

Atul Chandra Gupta, Biraj M, 
and Santosh K. Basu — for Beapondent. 

D. N. Mitter, J. — These are five appeals 
by tbe plaintiffs against as many decrees 


Bengal Duars Bank, Lfi.— Defendant 
— Respondent. 

Appeals Nos, 121 to 125 of 1933, Deoi. 
ded on 16tb Jnne 1936. from original de- 
cree of Sub-Judge, Jalpaigori, D/. 23rd 
December 1932, 

(a) Hindu Law — Religious endowment — 
Shebaltship ^Presumption ts that it vests in 
tbe heirs of founder till proved to be dis* 
posed of otherwise — *'De facto shebait" — 
Person founding the deity and becoming res- 
ponsible for its worship is a de facto shebait 
~ Foundation of worship is not necessarily 
associated with dedication of property for 
carrying on worship. 

Where a worship of a Tbakur is founded tbe 
ehebaitebip is held to be vested in the heirs of 
tbe founder in default of evidence that he has 
disposed of it otherwise. It is the worship that 
is founded and the rights of worship have to be 
considered In determining the question as to 
who Is to be regarded the shebait. Tbe conse- 
cration of a deity Is conceived as a living image 
regaled with the necessaries and Inxnries of life 
even to the changing of clothes, the offering of 
cooked and uncooked food, and the retirement 
to rest. The person founding a deity and be- 
coming responsible for these duties Is a de facto 


of tbe Subordinate Judge of Jalpaigori 
dated 23rd December 1932, by wbioh be 
dismissed the plaintiff's suits in eject- 
ment. Tbe nature of the reliefs claimed 
in these five suits might be divided into 
two heads. The suits in wbioh appeals 
Nos, 121, 122 and 125 arise were for the 
setting aside of permanent leases created 
by the previous shebaits of tbe deity Sree 
Sree Iswar Bam Chandra Bigraha, tbe 
appellant before us represented by Fra- 
sanna Deb Bakshit who claims to be tbe 
present shebait of the said deity. The 
other two appeals Nos, 123 and 124, arise 
out of suits in ejectment which have been 
brought on tbe ground that tbe defen- 
dants are temporary tenants of the deity 
on whom proper notices to quit have been 
served. All these suits having been dis- 
missed by the Subordinate Judge the pre- 
sent appeals have been brought by the 
plaintiffs. 

In order to understand the controversy 
raised by these appeals it is necessary to 
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set forth the precise case made by the 
plaintiffs in these plaints on which they 
foand their title. The case made in the 
plaints is that there was an idol of the 
name of Sree Sree Iswar Ram Chandra 
Bigraha which was installed at a very 
distant time, and it is said that the 
origin of this foandation is lost in obscn. 
rity; but the allegation is that some 
predecessor of Prasanna Deb Raksbit, 
who also 6gares as plaintiff 2 in these 
suits, in his own personal capacity apart 
from his capacity as the sbebait of the 
deity installed — the deity of the name 
of Sree Sree Iswar Bam Chandra 
Bigraba, dedicated some land of taluk 
Bahadur and Lantari Nawabgunj for de- 
fraying the expenses of the Sheba and 
Puja of the deity; that for the purpose of 
carrying out the Sheba the ancestor of 
plaintifl 2 appointed a certain pious per- 
son as Pujari or Pujak, and on the death 
of the said person it was the plaintiff's 
ancestor who was entrusted with the ap- 
pointment of the succeeding Pojari. The 
plaint after reciting this proceeds to nar- 
rate certain events which happened in 
1290 B. S. corresponding to 1883. In 
that year while the charge of the Sheba 
and Puja of the said deity were entrusted 
with Sita Bam Bairagi the said Sita Bam 
Bairagi became negligent in the perform- 
ance of the Sheba on account of his bad 
character and Jagadindra Deb Baksbit, 
the predecessor of plaintiff 2, removed him 
from the said work of sbebaitship by a 
parwana which is dated 10th Agrahayan, 
1290 B. S., and brought tbe property in 
his own management in the first instance 
and subsequently by another parwana the 
said Jagadindra passed an order appoint, 
ing Buddhu Baishnavi, step mother of the 
said Sita Ram, as pujarini for taking over 
the charge of Sheba and Puja of the said 
deity. 

Ij* >8 farther stated in the plaint that 
Budhn Baishnavi carried on the worship 
of the deity till the time of her death. 
It appears that in 1909 when there was 
a proceeding for record of rights the lands 
of Sobs. Ka and Kha of the plaint were 
Mcorded in the name of the said Budhu 
Baishnavi as shebait of the said deity 

on 25th Aswin, 
lotb B. S. during the pendency of the 
settlement operations and the lands which 
are the subject matter of these five suits 

recorded as khas lands of 
plaintiff 2. At tbe time of the death of 


Budhu Baishnavi it is alleged tbe estate 
of plaintiff 2 came into the management 
of the Court of Wards; and the Court of 
Wards wanted to bring the deity and the 
property set apart for the sheba of tbe 
deity into the khas possession of the plain- 
tiff. But it is stated that Sita Rnm made 
an application to the Deputy Commis- 
sioner of Jalpaiguri who was in charge of 
tbe Court of Wards and obtained the 
charge of the worship of tbe deity and tbe 
management and preservation of tbe pro- 
perty set apart for tbe sheba of the deity 
along with it in order to carry on tbe 
work of sheba and puja. On tbe death of 
Sita Bam which happened on 17th Ashar 
1331 B. S. tbe charge of sheba and puja 
of tbe deity under bis management was 
with the consent of plaintiff 2 entrusted 
to bis son Kbagendra Nath Bairagi. Then 
comes tbe important allegations in paras. 8 
and 9 of the plaint which are tbe founda- 
tion of the plaintiff’s title suit in the 
present case. 

It is alleged that Khagendra having es- 
pressed to plaintiff 2 his inability to carry 
on tbe sheba and puja of tbe said deity 
with tbe income of the property described 
in Sch. Ka to tbe plaint and other proper- 
ties set apart for tbe purpose, proposed to 
restore tbe said deity and the property so 
set apart to the possession of the plaintiff, 
and tbe plaintiff having consented thereto, 
tbe said Kbagendra executed and deli- 
vered a registered document in favour of 
the plaintiff on 29th Kartick 1332 B. S. 
and restored tbe said deity and the pro- 
perty set apart for the sheba and puja of 
the deity to the possession of the plaintiff. 
It is alleged that the said bigraha at the 
time of filing tbe plaint was in the tesi. 
dential house of plaintiff 2 in Jalpaiguri 
and plaintiff 2 as sbebait of tbe said deity 
was carrying on the sheba and puja. 
Para. 9 of the plaint, in the suit out of 
which Appeal from Original Decree No. 
121 of 1933 arises, contains allegations 
regarding the cause of action for the suit, 
and most be reproduced here. Para. 9 
commences as follows: 

pe plalntifi has coma io loara on enquiry that 
VT u predecessor of Kbagendra 

misused In various ways the 
Btkid debuttar property. 

One of the acts of such misuse or brea. 
ohes of duty is alleged to have been com- 
mitted in settling with the defendant 
c° mourashi right, the land of 

boh. (KaJ to the plaint in this suit, with- 
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out any right and for the purpose of secur- 
ing his own interest, and improperly and 
without any reason, executing a registered 
potta in favour of the defendant to the 
suit, namely Bengal Duars Bank. Ltd., on 
22nd February 1918. The defendant is 
said to have been possessing the said 
lands. It is further said that there was no 
legal necessity for this mukarari.mourashi 
lease and consequently the plaintiff who 
has succeeded to the office of the shehait- 
ship is entitled to challenge the said tran- 
sactions. Alternatively the plaintiff stated 
in the plaint that if the Court holds that 
the property in suit be not debuttar pro- 
perty but is property which appertains 
to the zemindary of plaintiff 2 the reliefs 
which are asked for may also be given as 
Sita Earn Bairagi had in those circum. 
stances no right to grant a lease which 
would be binding on the plaintiff. The 
cause of action is said to date from 22nd 
February 1918, the date on which the 
permanent mukarari lease was granted of 
the lands which form the subject matter 
of Appeal No. 121. The plaintiffs on 
these allegations prayed for a declaration: 
(l) That the disputed land is the debuttar 
property of Sree Sree Iswar Earn Chandra 
Bigraha Thakur; (2) that plaintiff 2 as 
the representative of the original gran- 
tor is the present shebait of the deity, 
(Sj that the defendant may be ejected 
from possession of the disputed land by 
removing the house, etc., therefrom and 
the plaintiff as shebait may be put in 
possession thereof. Then there is an alter- 
native prayer Gha to which it is not neces- 
sary to refer: for this prayer is not now 
insisted on and nothing more need be said 
about the alternative prayer which pro- 
ceeded on the footing that if the Court held 
that the land be not debutter then the 
zamindary right of plaintiff 2 may be de- 
dared and possession may be given to him. 
The plaints in the two appeals Nos. 122 
and 125 follow the same line as the plaint 
in the suit out of which appeal No. 121 
arises. The permanent Mokarari lease 
which was sought to he avoided in the 
suit in which Appeal No. 122 arises was 
dated 1st December 1919 and it has been 
marked as Ex. 22 in the suit: see p. 108, 
Part 2 of the paper book. 

With regard to appeal No. 125 the 
Mourasbi Mokarari lease which is sought 
to be avoided is dated 8tb Falgoon 1330 
B.S. corresponding to 20th February 1924 
and it has been marked as Ex. Z (4) in 


the suit: see p. 141, Part 2 of the paper 
book. In the case to which Appeal 
No. 121 relates the date of the lease has 
already been given. The lease has been 
marked as Ex. 23 and is printed at p. 104, 
Part 2 of the paper book. The other two 
appeals, F. A. Nos. 122 and 123, relate 
to suits which, as have already been stated 
are suits for ejectment on the ground that 
the defendants are non- permanent tenants 
on whom notices to quit had been served. 
The title of the plaintiff, however, as set 
forth in the plaints to these suits, is the 
same as the title in the suit out of which 
Appeal No. 121 arises, which have been 
set forth with sufficient fullness before. 
The cause of action is only different. The 
defences to the suits fall under several 
heads: (l) that the deity was not installed 
by the ancestor of plaintiff 2 who may be 
described as the Baikats; (2) that the pro- 
perties were not debuttar but werelakhe.. 
raj Baishnabottar properties belonging to 
the ancestor of Sita Bam Bbairagi and 
therefore the leases were valid; and (3) 
that in case of ejectment the defendant 
was entitled to compensation for the sub- 
stantial structures which have been 
erected on the land by the defendant. 

On these pleadings the Subordinate 
Judge framed a number of issues and it is 
necessary only to refer to issues 2, 5, 6, 
8 and 9 which are issues which have been 
debated before us in these appeals. On 
this state of pleadings after taking evi- 
dence both oral and documentary the 
Subordinate Judge has reached the fol- 
lowing conclusions: (l) that the deity was 
not installed by the ancestor of Prasanna 
Deb Eaikat and that the work of Sheba 
was not entrusted to Sita Bam by any 
ancestor of the Baikats; (2) that the pro- 
perties in suit were debuttar properties in 
the sense that they were made gift of by 
the ancestor of the Baikats, who was the 
owner of the estate of Baikuntbapur on 
the footing that although the deity was 
installed by the Bairagi there was a 
grant for carrying on the Sheba by the 
Baikats out of the estate; (3) with regard 
to the Mokarari Mourasbi leases the Sub- 
ordinate Judge came to the conclusion 
that these being Mokarari leases which 
were executed without legal necessity arid 
consequently these leases were not valid 
against the endowment. But the Subo^i- 
nate Judge comes to the conclusion that 
as a Baikat was not a shebait he was not 
competent to institute the suits m which 
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these appeals arise for avoiding the leases; 

( 4 ) that Raikat’s claim to shebaitship is 
barred by limitation; and (5) defendant is 
not entitled to compensation as the lease 
was taken with the knowledge that it was 
debuttar. On these findings the Subordi- 
nate Judge has dismissed these five suits 
out of which these five appeals arise. 

In these appeals the plaintiffs have 
raised several contentions (l) that the 
learned Subordinate Judge is not correct 
in his finding that the deity was not in- 
stalled by some ancestor of Baikat, (2) be 
should have held that the plaintiff as des- 
cendant of the founder would be entitled 
to cancel the alienations which were in 
breach of duty of shebait and would be 
entitled by reason of the misconduct of the 
shebait for the time being to assume she- 
baitship and to see to the restoration of 
the properties endowed after setting aside 
the invalid alienations. (3) That even on 
the findings of the Court below that the 
properties in suit were not debuttar pro- 
perties and were only made a giftof by the 
ancestor of plaintiff 2. the plaintiff, as des- 
cendant of the donor, has the right to 
have the lands restored to endowment 
upon recovery of the same from a tres- 
passer. ( 4 ) In any view of the matter the 
learned Judge having found that the pro- 
perty was debuttar and that there was 
a loss in the income of the deity the suit 
on behalf of the deity is maintainable, 
and assuming that the plaintiff has no 
right the Court can take possession of it 
by appointing Raikat as the nest friend, 
for it is common ground that since Kartio 
1332 B. S. Raikat, plaintiff, was carry- 
ing on the work of the shebait : and (5) 
that the finding of the Court below that 
the rights of the plaintiff Raikat as 
Shebait had become barred by limitation 
is wrong. We will deal with the points 
which have been raised in these appeals 
on behalf of the appellants in the order 
in which we have stated them. 

With regard to the first point the con- 
tention of the appellants is that there is 
no evidence on the side of the defendants 
that the installation of the deity was by 
the ancestor of Site Ram. (His Lordship 
then examined the evidence on the point 
and held that the Idol was installed by 
Sita Ram Bairagi and the judgment pro- 
ceeded.) This disposes of the first point 
taken in this appeal on behalf of the ap- 
pellant. We proceed now to deal with 
the second point that plaintiff as a descen- 


Bank (D. N. Mitter, J.) Calcutta 747 

dant of the founder would be entitled to 
cancel the permanent and Mokarari 
leases which were tantamount to breaches 
of duty in the Shebait owing to the mis- 
conduct of the Shebait and to assume 
Shebaitship for the time being and to 
restore the properties endowed after let- 
ting the invalid alienation to be set aside. 

In this part of the case considerable time 
has been spent on the question as to 
whether the predecessor of Prasanna Deb 
Raikat could be regarded as the founder 
of the worship. It is argued by Ur. 
Chakravarty on the one hand that as 
it is admitted that Baikunthapur Raj 
Estate dedicated certain properties for 
carrying on the worship of the idol the 
predecessor of Raikat must be regarded . 
as the founder of the worship notwith- 
standing the finding of the lower Court 
which has now been affirmed that the 
deity was installed by Sitaram. The 
argument of the appellant is that there 
can be no foundation of the worship until 
properties were dedicated for carrying on 
the worship. In other words it is said 
that the idea of the foundation of a 
worship must necessarily bo associated 
with the dedication of properties for the 
carrying on of the worship. This conten- 
tion seems to be opposed to the two 
decisions of their Lordships of the Judicial 
Committee of the Privy Council which 
have been referred to in the course of the 
argument, namely the decisions in 16 I A 
137=17 Cal 3 (l), and 52 I A 243 (2). 

It appears the facts in the first men- 
tioned case were that a picture was 
consecrated. The picture bad a peculiar 
sanctity attached to it by the Ballav 
Acherjee sect or community of Vishnu- 
vites and as incident thereto offerings 
made to the idol, and subsequently a 
temple was built in Calcutta where the 
Idol was located. In 1325 one Dowji, the 
grandfather of the plaintiff, in that case, 
paid a visit to Calcutta and presented 
to his disciples there a consecrated 
portrait of himself which was wor- 
shipped and which was the subject of 
contention in that case. It appears that 
a lady of the name of Uunee Bibi was 
moved to provide tor a better habitation 


1 . Gossamee Sri Gridharjeo v. Romonlaljee 

Gossaml, (1890) 17 Cal 3 = 16 I A 137 =5 
Sar 350 (PO). 

2. Pramatha Nath v. Pcadumnya Kumar 
MalUok, 1925 P 0 139=87 I 0 3U5 = 52 I A 
245=52 Cal 809 (P 0). 


748 Calcutta Prasanna Deb v. Bengal Duars Bank (D. N. Mitter, J.) 1936 


of the consecrated picture. She was a 
disciple of Purushottum and to him she 
addressed a deed of gift conveying a new 
house to Dowjee and to her family Thakur 
Beharyjee who is another presentment of 
Krishna. This gift was burdened with a 
certain condition and it was held that the 
founder or founders of the worship had 
accepted the condition imposed by the 
donor» he was bound by the same, he 
might or might not have accepted it but 
having accepted it that condition must 
prevail. It appears that a temple bad 
been erected for the idol on condition 
that the defendant in that case would be 
the shebait. It was held by their Lord- 
ships of the Judicial Committee that the 
plaintiff in that suit could nob recover 
possession of such temples though it had 
in part been created after the grant by 
the subscription of the worshippers, no 
evidence having been given that the 
subscribers did not know of the condition, 
or had paid their money with any refer- 
ence to the question of sbebaitship. This 
case is authority for the proposition that 
where a worship of a Thakur is founded 
the sbebaitship is held to be vested in 
the heirs of the founder in default of 
evidence that be has disposed of it 
otherwise. 

The question as to who is the founder 
of worship is considered also in the deci- 
sion of the case in 52 I A 245 (2). There 
are passages in the judgment of their 
Lordships of the Judicial Committee of 
the Privy Council which throw light on 
the question in controversy in the present 
case. It appears that one Hutty Lai 
Mullick.a wealthy inhabitant of Calcutta, 
established the idol in question in that 
case and be subsequently dedicated pro- 
perties for the worship of the idol. In 
this state of facts their Lordships of the 
Judicial Committee observe : 

It seems accocdiogly clear that In Uutiy Lai 
Mullick’s lifetime the idol vas, as already 
stated, established as household god ; and the 
pious founder narrating his own upkeep and 
maintenance of the deity gave funds in 'order 
that these should be continued ; aud he pro* 
scribed the duty of coutinuance to the widow 
during the adopted son’s minority. 

In this case it is trne that worship was 
being carried on by the mother bat there 
was a dedication of properties after the 
worship was founded. And according to the 
passage which has already been quoted 
it seems that Matty Lai Mallick was 
regarded as the foander. It is the wor- 


ship that is founded and the rights of 
worship have to be considered in deter, 
mining the qnestion as to who is to be 
regarded as the shebait. The consecration 
of a deity is conceived as living image 
regaled with the necessaries and luxuries 
of life even to the changing of clothes, 
the offering of cooked and uncooked food, 
and the retirement to rest. The person 
founding a deity and becoming responsible 
for these duties is de facto and in common 
parlance called shebait. This responsi- 
bility is, of course, maintained by a pious 
Hindu, either by the personal perform- 
ance of the religious rites or as in the case 
of Sudras, to which caste the parties be- 
longed, by employment of a Brahmin 
priest to do so on his behalf. That there 
is DO distinction between the founder of 
a worship and the person who makes a 
subsequent grant of property for carrying 
on the worship has been sought to be 
supported by a passage which was cited 
to US by Mr. Braja Lai Chakravarty from 
the decision in 30 C L J 177 (3) which 
was affirmed by the Privy Council in 48 
I A 187 (4) at p. 188 of the said report. 
Mookerjee, J. applied to Debuttar Estates 
the rule established in England with 
regard to charitable foundations estab- 
lished by a private person that he and 
his heirs are the visitors and it is only 
when the line of the heirs of a private 
founder has become extinct or cannot be 
found or are incompetent to act, (1750) 1 
Yes Sen 462 (5) at p. 472, that the visi- 
tatorial power devolves on the Crown. 
In support of this well-recognized prin- 
ciple of English law Mookerjee, J. cited a 
passage from (1750) 1 Yes Sen 462 (5) at 
p. 472 which is as follows : 

This right, according to Lord Hatdwicke, hag 
its origin in tbo property of the donor and the 
power which ever; one bag to dispose, direct and 
legnlate his own property. 

On the other hand Mr. Gupta who ap- 
pears for the respondent contends that 
the passage just quoted is merely a trun- 
cated portion of Lord Hardwicke's judg- 
ment and that when the whole passage is 
looked at it would appear that Lord 
Hard wicke is drawing a distinction bet- 
ween the donor of properties for a obari- 

8. Monohat Mnkherjee v. Peary Mohan Mo* 
kherjee, 1920 Oal 210=54 I 0 6=24 OWN 
478=30 0 L J 177. , , 

4. G. H. Hook V. Administrator General of 
Bengal, 1921 P 0 11 = 60 I 0 631 = 48 lA 
187=48 Oal 499 (P 0). , „ „ 

6. Green v. Bntherford, (1760) 1 Ves Sen 462. 
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table institution and the person who 
8 ub 00 < 3 uently adds properties to the 
charitable institution. At p. 471 of the 
report the following passage occurs : 

This leads to the second and main point, on 
the merits of the plea. I agree, that the preseo* 
tatioD set forth by plea, is not a proper subject 
of visitatorial power. To argue this clearly, the 
original and visitatorial power must be con* 
sidered. The original of all such power Is the 
property of donor, and the power every one has 
to dispose, direct, and regulate his own pro- 
perty, like the case of patronage ; cujus 
dare, etc., therefore, if either the Crown or the 
subject creates an eleemosynary foundation, 
and vests the charity In the persons who are to 
receive the benefit of it. since a contest might 
arise about the government of it. the law 
allows the founder or bis heirs, or the person 
especially appointed by him to be visitor, to 
determine concerning his own creature. If the 
charity is not vested in the persons who are to 
partake, but in trustees for their benefit, no 
visitor can arise by impUcation, but the trustees 
have that power; from which account it ap- 
pears. the nature of this power is forum domes- 
^icum. the private jurisdiction of the founder, 
and cannot extend further, unless some other 
person grafts upon It and by express words or 
necessary implication subjects the estate or 
emolument given by him, to the same visita- 
torial power and to be governed by the same 
rules. 

If the whole of this passage is taken 
into account it would appear that a 
charitable foundation so far as it is 
formed to give effect to a charitable pur. 
pose in reference to property provided by 
the founder is the creature of the founder 
who has the power to direct or regulate 
bis own property or he or hie heirs have 
the same power with reference to the 
other properties that may be given in 
support of the same charitable institution 
unless the second donor grafts a condition 
that the estate given by him is subject 
to some other visitatorial power. In the 
present case it does not appear that when 
the Baikuntbapur estate made a gift of 
the properties in suit for the worship of 
the idol it imposed any condition regard* 
ing shebaitship. The second ground fails 
and 80 does the third which is practically 
the same as the second, for the second 
ground is that the gift of the properties 
was that of the predecessors of plaintiff 2, 
Eaikat, and, therefore, the lands ought to 
be restored to him upon recovery from 
the trespassers. 

The fourth ground is, as already stated* 
that as the property is debuttar and as 
there is a loss in the income of the deity, 
the suit on behalf of the deity is main* 
tainable ; and assuming that the plaintiff 


has got DO right the Court is competent 
to appoint the plaintiff as shebait in the 
sense of his being the next friend of the 
perpetual infant, the idol and thus allow 
him to continue the suits on behalf of the 
deity. It is argued for the respondent 
that the plaintiff really rested his case of 
getting the Shebaitship on the basis of 
the sale of tbe shebaitship to the plaintiff 
by Kbagendra on 29tb Kartic 1332 B. S. 
which has been described in the deed of 
surrender, Ex. 2 : see p. 155 of the paper 
book (Part 2). It seems to us that this 
deed although described as a deed of sur. 
render is really a deed of sale of the 
shebaitship by Kbagendra. The con- 
sideration of Rs. 7,500 is mentioned as 
being paid out of kindness of Kbagendra. 
Tbe material passage of this document is 
this : 


So at present I have no otheraltornatlve than 
to surrender the post of the said shebait and to 
return the said deity to you together with tho 
debuttar property of the said deity described In 
the schedule hereunder. In connexion with 
tbe sheba of tbe said deity of you from the 
time of my predecessors I am at present indeb- 
ted to the extent of Rs. 7.500 and 1 have no 
other means of being released from the debt. 
I, in succession to my predecessors, have been 
performing the work of shebait of the deity 
under yon and your predecessors and have be- 
come indebted ; so, out of kindness, and with a 
view to relieve me from tbe indebtedness, you 
have given me Rs. 7,600 and I. without any ob- 
jection. and out of my free will, return the said 
deity to you and give up possession of the 
debuttar property described in tbe schedule 
hereunder in your possession. 

Looking carefully into the document 
and whatever has been described in it, 
one has no hesitation in coming to the 
conclusion that it was really a deed of 
sale of tbe shebaitship to plaintiff 2 by 
Kbagendra. If that is so then on tbe 
authorities to which we shall refer pre* 
Bently this transfer of the shebaitship is 
absolutely void in the absence of any ous. 
tom sanctioning such transfer. No ous* 
tom as to the transfer of the shebaitship 
has been alleged or proved in these oases. 
In these circumstances according to the 
decisions in 4 I A 76 (6) and 27 I A 69 (7) 
the sale is void, Their Lordships of the 
Judicial Committee expressed themselves 
on this point in the following language in 
tbe last mentioned case: 


u. Mja yurman vaiia v. Ravi Vurmah Kunshi 

7. (^anasambanda Pandara Saanadhi v Volu 
Pandaram, (1900) 23 Mad 271=27 I \ 69=7 
Bar 671 (P 0). * 
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In 4 I A 76 (6) this committee held that an 
assignment by the Urallera (managers) of a 
pagoda of the right of management thereof was 
beyond their legal competence under the com* 
mon law of India, and that no custom to do so 
had been established. There is no proof of any 
custom in this case, and consequently these 
deeds of sale are void and did not give any title 
to the purchaser. The title remained in Chooka- 
linga and Nataraj and the possession which was 
taken by the purchasers was adverse to them: 
see p. 76 of the report 27 I A 69 (7). 

The deed of sale evidenced by Ex. 2 be- 
ing void the title to shebaitsbip still re- 
mains in Kbagendra. It is true that pos- 
session bus been taken by plaintiff 2 from 
Kbagendra both of the idol and endowed 
properties, at least some, and at the expi- 
ration of 12 years from the date of execu- 
tion of Ex. 2 the question might arise 
whether plaintiff 2 has acquired the right 
of shebaitsbip by adverse possession for 
more than the statutory period of 12 years. 
Such circumstances occurring it may be 
open to the plaintiff to raise new conten- 
tions with regard to the matters now in 
controversy on different grounds. We are 
not concerned with them at present. The 
question at present is whether on the 
issue as framed and in the circumstances 
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shebait who is in de facto possession of 
the debnttar properties, might maintain 
suits of the kind we are dealing with. It 
is said that as de facto shebait plaintiff 2 
is entitled to maintain the suit for re- 
covering debnttar properties from tres. 
passers. Bat it is to be noticed that these 
observations of their Lordships to which 
we shall refer presently have to be read 
with reference to the facts of the parti- 
cular case in which these observations 
were made. While dealing with the 
transfer by the previous Mobant by sale 
in the hrst case Lord Russell of Killoweu 
expressed himself thus: 

Their Lordships however are not now con- 
cerned with an; question of title, because both 
the Courts below have found that the plaintiff 
is the person in actual possession of the Piltgun) 
Math and as such entitled to maintain a suit Co 
recover property not for hie own benefit but for 
the benefit of the Math. 

It woald appear from the original jadg- 
ment of the Patna High Court as the case 
is reported in 9 Pat 685 (10) that in that 
case the plaintiff was claiming the property 
as the property of the math or the idols 
installed in the math and that he was in 
actual possession of the math his posses- 


which we are now dealing with the plain- 
tiff is entitled to maintain these suits. We 
are of opinion that this deed of sale is 
void and we agree with the Subordinate 
Judge on this point. We do not think 
that in these oircumstanoes plaintiffs bad 
any right to maintain the salts. Another 
point which was raised in the 6nal reply 
by the appellants does not seem to have 
been taken in the Court below. It is 
based on the actual possession of the pro- 
perties in question by the plaintiff as de 
facto shebait and our attention has been 
drawn to two recent decisions of their 
Lordships of the Judicial Committee of 
the Privy Council in 60 I A 124 (8) 
and 62 I A 47 (9), and Mr. Chakra, 
varby in his final reply stressed the im- 
portance of the decisions of these cases on 
the question that his client being in ac- 
tual possession is entitled to succeed in 
these suits both to set aside the leases as 
also for ejeobing the temporary tenants. 
At the first blush there are passages 
which if read divorced from the context 
might support the contention that the 

8. Ram Cbaran Das v. Naurangi Lai, 1933 P 0 
75=142 I 0 214=60 I A 124=12 Pat 251 

9. Mabadeo Prosad Singb v. Earia Bharti. 19S5 
P 0 44=168 I G 1100=62 I A 47=57 All 159 

(P 0). 


sion having been recognized all round as 
the possession of the mobant of the math. 
The learned Judges of the High Court 
remarked : 


Tbe lesrued Subordinate Judge obviously re- 
fers to this fact when be styles him as the de 
facto mobant of Paliganj, an expression which 
has been severely criticized by tbe learned advo- 
cate for the appellants. 

In that case an appeal was taken to the 
Privy Council by the mobant, 60 I A 
124 (8), and in those oiroumstanoes their 
Lordships of tbe Judicial Committee held 
that the plaintiff, who was in actual pos- 
session of the math, was entitled to re- 
cover for tbe benefit of the math the pro- 
perty which belonged to tbe math. Reli- 
ance has been placed on the passage in 
the case cited, 62 I A 47(9), where Sir 
Shadi Lai in delivering the judgment of 
tbe Judicial Committee said as follows: 

As observed by this Board in 60 1 A 124 (®) * 
person in actual possession of the math is enti- 
tled to maintain a suit to recover property ap- 
pertaining to it not for bis own benefit but for 
th6 bdoofit of the math. 


Also provions to this part of the judg- 

lent after stating tbe facts of tbe case, 

leir Lordships observed as follows : 
There can be little doubt that Earia has ^en 
anaging the affairs of the institution since 

). Naurangi Lai v. Ram Oharan Das. 1930 Pat 
455=127 I 0 817=9 Pat 886=11 P L T 403. 
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1904, and has since the death ot Rajbans been 
treated as its mobant bj all the persons inter- 
ested therein. The property entered in the 
revenue records in the name of Rajbans 
was, on his death, mutated to Karia, and it is 
not suggested that there is any person who dis* 
putes his title to the ofdce of the mohaot. In 
these circumstances their Lordships agree with 
the High Court that Karia was entitled to re- 
cover for the beneht of the math the property 
which belonged to math and is now wrongly 
held by the appellant. 

The facts of the prescQt case are dist- 
ioguishable. In tbe first place the oases 
cited are oases of mobantsbip of a math 
whereas tbe present case is one of sbe- 
baitsbip of an endowment. We have al- 
ready held that Kbagendra’s transfer is 
void. Even if plaintiff 'J bad purchased 
from the sbebait Khagendra, as bis heirs 
were all living, these heirs according to 
our view would have been tbe next she- 
baits. In tbe circumstances it cannot be 
said that there is no person who is cap- 
able of disputing tbe title of tbe present 
plaintiff to tbe office of tbe sbebaitsbip. 
Besides, it is also an important circum- 
stance to note that this was not the point 
of view which has been presented in this 
case. Tbe plaint is not based on tbe 
possession of the present plaintiff 2 as de 
facto sbebait but on tbe other facts 
wbiob we have already stated. We think 
that these two Privy Council cases do not 
assist tbe appellants. It is not necessary 
in view of these considerations to deal 
with tbe last question about limitation of 
tbe plaintiff's right as sbebait. It is just 
sufficient for our purposes to say that tbe 
present suits are not maintainable on the 
state of facts wbiob have been pleaded in 
the plaint and raised by tbe pleadings. 
The result is that these appeals are dis. 
missed with costs. Full bearing fees are 
allowed in Appeal No. 121 and half hear, 
ing fees are allowed in the remaining 
appeals. 

Patterson, J.— I agree. 

a.L./b.e. Appeals dismissed, 

^ A. I. R. 1936 Calcutta 761 
D. N. Mitter and S. K. Ghosb, JJ. 

Sm. Annabati Dassi and others— Ap. 
pellants. 

V. 

Parmeswar Mullick and others — Res- 
poodents. 

Appeal No. 172 of 1935, Decided on 7th 
Augnst 1936. 

« Civil P C. (1908), 8.151,0.41. R. 1- 
Decree m auit for partilioo making no pro- 
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vision for maintenance of some members of 
family— Appeal directed to question of main- 
tenance only — Certified copy of portion of 
decree relating to allotment of properly need 
not be filed— Appeal filed without such copy 
is in proper form — Court can also admit 
appeal in exercise of its inherent powers. 

Where a decree in a suit ior partition is divi- 
sible in the sense, that it contains a part with 
regard vo allotment to diilorent parties, and 
makes no provision for maiotenanco for some 
of the members of the family, it is not necessary 
to file a certified copy of that portion of tbe 
decree which relates to allotment, along with 
the memorauduiu of tbe appeal, if the appeal 
is directed to the question of nuinieuauce only. 
At any rate the appellate Court can, undersuch 
circumstances, exercise its inherent powers 
under S. 151, in admitting the appeal as being 
in proper form. [P 75d C 1] 

Prokask Cha7idra Ghose — for Ap- 
pellats. 

Bankvn Ch. Banerjee, Panna Lai 
Challerjee (Deputy Begislrar) and 
Badhika BaJtjaJi Guha — for Respondents. 

D, N. Hitter, J. — It appears that 
tbe appellants filed an appeal against 
tbe final decree in a suit for parti- 
tion. Tbe main grounds on which 
this appeal has been rested relate to 
an omission of tbe provision for main, 
tenanoe of tbe appellants in tbe final 
decree for partition and although there 
are throe grounds which possibly might 
lend colour to tbe contention of tbe res- 
pondents that the appeal is directed 
against the allotment made by tbe final 
decree, the learned advocate for the ap. 
pellants is now prepared to delete those 
three grounds and to confine bis case only 
to tbe question of maintenance. It ap- 
pears that the memorandum of appeal 
was presented on 28tb June 1985, and on 
17th Jul^Y 1935 the Registrar passed this 
order. Let tbe part of tbe decree be 
accepted at present subject to objection 
by the respondents, when they appear.” 
Tbe report of the commissioner which 
included a large number of maps was 
made a part of the decree. The portion 
of the certified copy of the decree which 
was filed with the memorandum of appeal 
included the commissioner’s report but 
not the maps which form a part of the 
report of the commissioner. The ques- 
tion is whether the memorandum of ap. 
peal conforms to the provisions of 0. 41, 
R. 1, Civil P. 0., which enacts that : 

Every appeal shall be preferred In the form of 
a memorandum signed by the appellant or his 
pleader and presented to the Court or to suoh 
officer as it appoints in this behalf. The memo- 
tandum shall be accompanied by a copy of the 
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decree appealed from and (unless the appellate 
■Court dispenses therewith) of the judgment on 
which it is founded. 
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It is contended on behalf of the res- 
pendents that the memorandnm of appeal 
does not conform to the provisions of 0. 41, 
K. 1, seeing that the appellants have not 
filed a copy of the entire decree. Ques- 
tion arises, where the decree is divi- 
sible in the sense that it contains a part 
|with regard to allotments to different 
parties in a partition suit and makes no 
iprovisions for maintenance for some of 
^tbe members of the family, whether in 
such circumstances that portion of the 
decree which relates to allotment need 
also be filed along with the memorandnm 
of appeal if the appeal is directed to the 
question of maintenance only. One should 
take a sensible view of the statute. 
There does not seem any sense in filing 
the unnecessary and expensive certified 
copy of the Commissioner's Beport in- 
cluding the map where no objection is 
taken to the allotment made by the com- 
missioner and the appeal is only confined 
to that portion of the decree which does 
not direct or make any provision for 
maintenance of the appellants. It is pos- 
sible to read the language of the statute 
to mean that the memorandum shall be 
■accompanied by a copy of that part of 
jtbe decree appealed from and against 
which the grounds of appeal were all 
directed. But even if we have any doubt 
with regard to strict and literal inter- 
pretation of 0. 41, B. 1, we can exercise 
in the circumstances like the present our 
linherent powers under S. 151, Civil F. C., 
which says that; 

Nothing in this Code shall be deemed to limit 
or otherwise affect the inherent power of the 
Court to make such orders as may be necessary 
for the ends of justice or to prevent abuse of the 
, process of the Court. 

In our opinion there does not seem to 
■be any sense in asking the appellants to 
file the maps forming part of the decree 
although the appellants’ grounds of ap- 
peal are only limited to the question of 
maintenance. The cost for taking a cer- 
tified copy of the maps is considerable for 
it appears that their printing cost is 
about Bs. 694. In these circumstances 
we overrule the objection of the respon. 
dents and bold that the part of the decree 
which has already been filed will be 
tuffioi&ut and the memorandum of appeal 
is in order. In our opinion the appeal in 
ibe ckcamstances is in order. This ap- 


plication of the appellants to exclude 
the maps from the list of papers to be 
printed is granted subject to the condi. 
tion that the appellants delete the grounds 
other than the grounds which they want 
to take for making a provision for grant of 
maintenance. 

S. K. Ghose, J. — I agree. 

H.M./r.k. Order accordingly. 

A. I. B. 1936 Calcutta 752 

Guha and Bartley, JJ. 

Serajgunj Co-operative Urban Bankt 
Ltd. and another — Petitioners. 

V. 

Bindhubashini Dassya and others — 
Opposite Parties. 

Civil Bevn. Case No. 221 of 1936, De- 
cided on 3rd August 1936, from order of 
Second Court, Sub-Judge, Pabna, D/- 13th 
January 1936. 

Civit P. C. (1908), O. 44, R. 1 — Appeal in 
forma pauperis ~ Review application from 
judgment on it it maintainable without pay* 
meat of court'feet. 

It cannot be the intention of legislature that 
when a salt or an appeal ie allowed to be pre* 
sented by any party as a pauper and exemption 
in the matter of payment of court-fees ie 
granted under the law, any application for re- 
view of judgment arising out of the same pro- 
ceedings would require pavment of court fees. 

(P 763 0 1] 

An application for review of judgment passed 
on appeal, must under the law, be considered to 
be in continuation of the appeal itself which 
was 10 forma pauperis and therefore on grounds 
both of sound reason and obvious justice, such 
application must be held to be maintaioable 
without payment of court-fees : 20 All 410, 
Rel on. CP 763 C 1] 

Gopal Chandra Das and Jnanendra 
Kumar Boy — for Petitioners. 

Bijan Kumar Mukerji and Jatindra 
Mohan Lahiri — for Cpposite Parties. 

OrdeP. — This Buie is directed against 
the order passed by the learned Subordi- 
nate Judge. Second Court, Pabna, on 13th 
January 1936, holding that an application 
for review of judgment by a party who 
has been allowed to appeal as a pauper 
was maintainable, without payment of 
court-fees. The question raised in the 
case, namely whether an application for 
review of judgment passed on appeal 
which was allowed to be prosecuted by 
the party concerned as a pauper, under 
C. 44, E. 1, Civil P. 0., attracted the pro- 
visions of the Court-fees Act, relating to 
an application for review of judgment, is 
an important one ; but in our judgment, 
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there is no difficulty in answering the 
Game in the negative in view of the cleat 
provisions of the law contained in the 
Code of Civil Procedure, relating to suits 
and appeals by paupers. As was pointed 
out by the Allahabad High Court in 20 
All 410 (l), the word "suit" meant the 
suit instituted on permission to sue as a 
pauper being given. 

That suit is then to proceed as an ordi- 
nary suit under the Code of Civil Proce- 
dure. One of the incidents of such a suit 
is that a party aggrieved by a decree or 
order in that suit may under certain oir- 
oumstanoes present an application for re- 
view. The presentation of such an ap. 
plication is a proceeding connected with 
the suit. It follows therefore that when 
an application for review of judgment is 
presented in the course of the proceedings 
in a suit in forma pauperis, that applica- 
tion like the plaint in the suit, is not 
liable to any oourt-fee. The observations 
of the learned Judges of the Allahabad 
High Court referred to above with which 
we entirely agree, apply with equal force 
to the case of an application for review of 
judgment passed on appeal by a pauper, 
regard being had to the specific provi- 
sions contained in 0. 44, R. 1, Civil P. C., 
allowing a person to appeal as a pauper, 
subject in all matters to the provisions 
relating to suits by paupers, in so far as 
those provisions are applicable. There 
can be no question that an application 
for review of judgment passed on appeal, 
must under the law, be considered to be 
in continuation of the appeal itself which 
was in forma pauperis ; and both sonnd 
reason and obvious justice in a case of 
this description demand, that such an ap- 
jplication most be held to be maintainable 
without payment of court-fees, at the 
time of filing the same, as in the case of 
.the memorandum of appeal allowed to be 
'presented without payment of adequate 
|court-fees. 

It may be stated that it cannot possibly 
be presumed that the legislature intended 
that when a suit or an appeal is allowed 
to be presented by any party as a pauper 
and e-xemption in the matter of payment 
of oourb-fees is granted under the law ; 
any application for review of judgment 
arising out of the same proceeding would 
requite payment of court-fees. The rule 
is discharged ; the order of the Court 

1. Umda Bibl v. Naina BiW, (1898) 20 A1 410 
1936 0/95 & 96 
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below, rejecting the preliminary objection 
raised by the petitioner in this Court on 
the question of court fees is affirmed. The 
opposite party is entitled to lier costs in 
the Rule. The hearing-fee in this Court 
is assessed as two gold mohurs. 

D.s./u.K. Rule discharged. 

A. I. R. 1936 Calcutta 753 
Derbyshire, C. J. and Costello, J. 

Rash Dehart Shaiv {Handa) and others 
— Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 416, 461 to 466 
of 1935, Decided on 10th July 1936. 

« (a) Criminal P. 'C. (1898), S*. 235 and 239 

It is discretionary witHCourttotry accused 
jointly or separately^High Court has power 
to hold that joint trial was not proper and to 
set aside convictions— Joint trial should not 
be held where there is riskof embarrassment 
to defence. 

Under S. 230, a dlscrotlon is given to a Court 
to try certain persons either jointly or sepa** 
rately. The manner in which this discretion 
is to be exercised must depend upon the facts o{ 
each case and the High Court, on a considera- 
tion of the circumstances oi the case, has power 
to hold that tho'accused should not have been 
tried jointly and can set aside the conviction 
and sentences without directing a retrial should 
It think 6t. Even where Ss. 285 and 299 justify 
a joinder it should not be resorted to, if there is 
a risk of embarrassment to the defence: 1915 
Caf 743 and 1925 Cal 341, Bel. on, [P 759 0 2] 

(b) Criminal P. C. (1898). S. 235-Con* 
spiracy having one or more objects in view— 
Offence of conspiracy and acts committed in 
pursuance of it come under one transaction 
“•Trsinsaction continues so long as conspiracy 
continues. 

Where there is a conspiracy having one or 
more objeots In view and certain oflenccs are 
committed in pursuance of such conspiracy, the 
several offences generally form part of the same 
transaction within the meaning of that expres* 
eion as used in S. 235. The principle will also 
apply where the several ofiencos are by different 
persons. The offence of conspiracy and the acts 
done in pursuance of the conspiracy can rightly 
bo said to come under one traosactioo and tran* 
section continues so long as the conspiracy 
continues. (P 769 0 2 ; P 760 C 1] 

Where, therefore, there Is a conspiracy and 
specific offences are committed in pursuance of 
such conspiracy, persons who are parties to that 
conspiracy and concerned in the spoclflo offences 
can lawfully be tried under one and the same 
trial: 1922 Cal 107; 1925 Rang 29C; 1930 Ran^j 
114 and 1916 Cal 719, Ref, [p 700 q 1] 

« (c) Penal Code {I860), S. 120- A— Each of 
accused nof in agreement lo do same illegal 
act or cause same illegal act to be done— 
They are not parties to one and same con- 
■piracy. 
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Iq order to constitute the offence of con- 
spiracy as defined in S, 120-A, it is only neces- 
sary for the prosecution to show that the persons 
concerned had agreed to do or cause to be done 
an illegal act or an act which is not illegal by 
illegal means, and it is immaterial whether the 
illegal act is the ultimate object of such agree- 
ment or is merely incidental to the object. 
Where it cannot be said, except by straining 
language, that every one of the accused was in 
agreement to do the same illegal act or cause 
the same illegal act to be done, they cannot be 
held to have been parties to one and the same 
conspiracy within the meaning of S. 120- A. 

[P 760 C 1, 2] 

Certain persons were charged under S. 120*A 
read with S, 89, Electricity Act, and S. 379, 
Penal Code, with having been parties to a crimi- 
nal conspiracy to commit theft by dishonest 
consumption and user of electric energy belong- 
ing to a certain company. It was the case of 
the prosecution that there were two classes of 
operators, namely ( 1 ) tbos& who did the actual 
tampering and their adherents, and (2) the con- 
sumers and their servants who allowed the 
tampering to be done. It appeared that the 
first class of the operators were in an agreement 
with each other and bad in view one object, 
namely to obtain unlawful money by tampering 
with meters wherever possible and the other 
class had in view the object of wrongful gain to 
themselves by allowing tampering of those 
meters and the making of a false record of the 
amount of electric energy consumed by them 
with consequent reduction in the amount of 
their bills to be paid to the ^ectric Company 
and it also appeared that each of the consumers 
abetted by hie cmplojees or servants was acting 
in coujuDctioD with some of the tampecers but 
not in agreement with other consumers: 

Beld: that the accused could not be said to 
have been parties to one and the same extensive 
conspiracy, nor could the acts complained of be 
said to have been done in pursuance of any con- 
spiracy and therefore did not arise out of the 
same transaction. The tendency on part of 
prosecution of joining several persons in one 
trial under the general charge of conspiracy 
along with charges for other substantive offences 
which could be tried separately, commented 
upon and deprecated. [P 760 0 2) 

(d) Criminal P. C. (1898), S. 239 — Accused 
jointly tried under S. 239— Validity of trial 
—In judging validity, test to be applied is 
accusation made and not result of trial— 
Matter must be looked at as it appeared to 
Magistrate when framing charges. 

The test to be applied, in judging the validity 
of a trial, which purports to have taken place 
under the provisions of S. 239, is the accusation 
made and not the result of the trial provided 
the accusation is a real one, and not a mere 
excuse for the joinder of charges which cannot 
be otherwise joined. In order to decide, whether 
several persons can be tried jointly with having 
committed offences forming part of the same 
transaction the Court has to look to the accusa- 
tion, i. 0 , the prosecution case as set forth in the 
charges and if according to thatcase theoffences 
are such as could be regarded as parts of the 
same transaction, it will be justified in holding 
a joint trial. [P 761 0 1] 
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The matter must be looked at, as it appeared 
to the Magistrate at the time when he framed 
the charges against the accused before him and 
not to the state of affairs existing long after the 
trial has proceeded on its way leading to the 
conviction of the accused. 

Where having regard to all the facts which 
were before the Magistrate when he framed the 
charges against the accused it appears that the 
Magistrate was acting judicially and properly 
exercising bis discretion given to him under 
8. 239. there is no illegality in the joint trial of 
the accused as to warrant quashing of the pro- 
ceedings: Case law reviewed. 

[P 764 0 2; P 7C5 0 1] 

(e) Criminal P. C. (1898), S. 239— Several 
persons jointly tried in same trial— Irregu- 
larity, if any, not causing prejudice to 
accused— Proceedings cannot be questioned, 
more so when no protest has been made on 
behalf of accused. 

Where the irregularity, if any, in tbo joint 
trial of several persons at one and the same trial, 
is not such which, on the actual facts of the 
case, caused any prejudice to the accused or by 
itself entailed any failure of justice, it is no 
ground for quashing the proceedings, more so 
when DO protest or complaint is made by or on 
behalf of the accused against the course adopted 
by the Magistrate. CP TG6 0 ll 

4 (f) Electricity Act (1910), S. 39 — Mean- 
ing of — S. 39 only means that offender is to 
be treated in same way as if he bad commit- 
ted offence of theft. 

Section 39 does not say that dishonest abstrac- 
tion or consumption or use of energy Is theft. 
S. 39 means no more than that the offender is 
to be tried in the same way as if be had com- 
mitted the offence of theft: 1929 i^an? 203*, 
Bef. IP 765 0 2; P 766 0 1] 

(g) Sale of Goods Act (1930)— Applicability 
of— Whether Act applies to electricity— 
(Quaere). 

Quaere : — It is doubtful whether the Sale of 
Goods Act is applicable to electricity. 

(P 766 0 11 

(b) Electricity Act (1910), S. 39-Abslrac- 
tion is not always necessary ingredient— Con- 
suming of energy and regular causing of 
record of that use to be altered amounts to 
dishonest user. 

Abstraction is not always a necessary ingre- 
dient for an offence under S. 89. The consuming 
of electricity and the regular causing of the 
record of that use in the shape of the figures on 
the dials in the meters to be altered, amounts 
to a dishonest user within the meaning of S. 89, 
and the persons causing or allowing tbe altera- 
tion of tbe figures on tbe dial must be deemed 
to have committed theft within tbe meaning of 
8. 879, Penal Code: Beg. v. White, (1862) 6 Cox's 
0 cm, Disling. [P 766 C 2; P 767 0 1, 2] 

(I) Electricity Act {1910), Ss. 39 and 44— 
Scope of. 

SeotioDS 89 and 44, Electricity Act, are to bo 
considered as separate enactments 
of S. 26, General Glauses Act. 768 0 11 

Birbhusan Dutt, Jyotish Chandra 
Guha, Siralal Ganguli, Carden Noad, 
S. K. Sen, Debi Prosad Khaiian, Satindra. 
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Natk Mukifji and 2v. K. Basu — for Appel- 
lants. 

Pa'je, J. K. Mukherji, Bholamth DuU 
and Srish Ckundra Roy Choud lury for 
the Crown. 

Judgment. — The appellants in these 
appeals are Eash Behari Shaw, Susbil 
Kumar Ghose, Fatal Chandra Santra, 
Jagadish Singh, Manindra Nath Dey, 
Babulal Cbowkbani, Ganesh Bahadur and 
Sailendra Nath Mukherji. They together 
with four other persons, Panobkari Ba- 
nerji, Kumud NatbNandy.SailendraNath 
Sanyal, and Harnatian Chatterji were 
jointly tried before the Chief Presidency 
Magistrate, Calcutta, and as a result of 
the trial the present appellants were con- 
victed and sentenced on various charges, 
and the other four persons were acquitted, 
All the accused persons were charged 
with having been parties to a criminal 
conspiracy to commit theft by dishonest 
consumption and user of electrical energy 
belonging to the Calcutta Electric Supply 
Corporation between the month of Janu- 
ary 1934 and 20th January 1935, and in 
consequence of such conspiracy theft was 
committed at the Bharat Laxmi Cinema, 
at the Jupiter Cinema and at other places. 
They were charged with being parties to 
this conspiracy together with, amongst 
others, three persons, Krishna Chandra 
Sbome, Bbolanath Chatterji and Hard- 
war Singh, who were originally in the 
position of being accused persons but 
later were discharged and called as wit. 
nesses on behalf of the prosecution. Cer- 
tain other persons were alleged to be 
parties to the conspiracy, namely Aswini 
Kumar Panja, Nanilal Ghose. Md. Abdul 
Azim and Bhudeb Chandra Seth, all of 
whom were stated to be absconders at 
the time of the trial out of which these 
appeals arise,and they were subsequently 
arrested, tried and convicted, end the 
first three of them are the appellants in 
the supplementary case. 

Against Babulal Chowkhani, who is the 
proprietor of the Bharat Lasmi Cinema 
which is situate at No. 2, Ghittaranjan 
Avenue, there was a further charge that 
between April 1934, at the time when the 
Cinema was started, and 16th January 
1935, he committed theft by dishonest 
consumption or user of electrical energy 
belonging to the Calcutta Electric Supply 
Corporation. Against Sailendra Nath Mu- 
kherji. Kumud Nath Nandy and Ganesh 


Bahadur there was a charge of aiding and 
abetting Babulal Cbowkbani in the com- 
mission of the offence of theft of electri- 
cal energy belonging to the Calcutta 
Electric Supply Corporation. Sailendra 
Nath Mukherji, Bash Behari Shaw, Sushil 
Kumar Ghose and Jagadish Singh were 
charged with having aided and abetted 
Md. Abdul Azim, proprietor of the Jupiter 
Cinema, in the commission of theft of 
electrical energy at that Cinema between 
the month, of February 1934 and 23rd 
December 1934. 

Put shortly therefore all the 12 persons 
who were tried together before the Chief 
Presidency Magistrate were charged with 
an offence punishable under S. 120. B, 
I. P. C , read with S. 39, Electricity Act, 
1910, and S. 379, I. P. C. Babulal Chow- 
kbani was charged with an offence punish- 
able under S. 39, Electricity Act, 1910, 
read with S. 379, I. P. C. Sailendra Nath 
Mukherji, Kumud Nath Nandy and 
Ganesh Bahadur were charged with an 
offence punishable under S. 109, I. P. C., 
read with S. 39, Electricity Act, 1910, 
read with S. 379, I. P. C. Sailen- 
dra Nath Mukherji, Bash Behari Shaw, 
Sushil Kumar Ghose and Jagadish Singh 
were charged with an offence punishable 
under S. 109, I. P. C., read with S. 39, 
Electricity Act, 1910, read with S. 379, 
I. P. C. 

The learned Magistrate in bis elaborate 
and exhaustive judgment first o! all gave 
a survey of the oiroumstanoos leading to 
the institution by the Calcutta Electric 
Supply Corporation of the proceedings 
against the present appellants and the 
other accused persons who wore tried, and 
the Magistrate refers to certain evidence 
which was given for the purpose of show, 
ing that prior to the investigation which 
led to the arrest of the present appellants 
and other persons there had been an 
abnormal loss of electricity which could 
not be accounted for. As a oonsegueuoe 
of this three special meter readers, Kham- 
bata, {P* W. 30)i W, J, Hutohison (P 
W. 31) aud M. 0. Hart (P. W. 32). were 
appointed on 7th July 1934. As a result 
of the readings taken by these three per- 
sons proof was obtained that in three 
places meters had been tampered with as 
they showed reverse readings, i. e., lower 
readings taken on certain dates than the 
readings taken on previous dates. The 
next step taken by the Corporation was 
to mstraot a motor reader named N. K 
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Cbatterji, (P. W. 6), to tate daily read- 
ings at the Bharat Laxmi Cinema. When 
giving evidence on 30th January 1935 
N. K. Chatterji stated that for the pre- 
vious nine months he had, under orders, 
been taking weekly readings of the Ci. 
neraas and Theatres which he had been 
entering in two books, one for Central 
Calcutta and one for North Calcutta. He 
began to take weekly readings at the 
Bharat Laxmi Cinema and at the Jupiter 
Cinema on 4tb June 1934, (Exs. 20 and 
21). At the Bharat Laxmi Cinema he 
noticed a decrease in consumption which 
he reported to his superior officer, one 
Augustin, who thereupon ordered him to 
take daily readings at the Bharat Laxmi 
Cinema. This be did from 20th August 
1934 to 4tb September 1934 entering 
readings in a special note-book (Ex. 22). 
As a result be noted that there were 
reverse readings on two Mondays on two 
light and fan meters and also on one 
electric motor meter. 

The next event, says the learned Magis- 
trate, which led to the institution of this 
case, was a matter which was really put 
before the Court by the defence. This 
was a letter (Ex. D), dated the 2l8t Sep- 
tember 1934, which purported to have 
been written by one Cbandi Cbaran 
Mukherji to the Agent of the Calcutta 
Electric Supply Corporation, who sent it 
to the Commissioner of Police, Calcutta, 
for investigation by the police. In that 
letter Cbandi Cbaran Mukherji stated 
that for the previons 6ve or six months 
the teashop known as Cbbaya Cabin, 
opposite Mukherji’s bouse, and run by one 
Krishna Chandra Sbome, had been used as 
the rendezvous of certain persons engaged 
in tampering with electric meters. He 
mentioned five persons and offered to 
assist in the arrest of the culprits. 
Inspector Sukrul Hossein (P. W. ll-A) 
of the Detective Department was deputed 
to investigate the matter. He made 
arrangements for a watch to be kept 
on the Bharat Laxmi Cinema from 
the third week of September 1934 and 
that watch continued till the latter part 
of December 1934. During the period from 
the 1st to the 12th November two offi- 
cers of the Calcutta Electric Supply Cor- 
poration, Mr. M. S. Thacker (P. W. 8) and 
N. S. Eau (P. W. 9), took readings at the 
Bharat Laxmi Cinema. The proseontion 
case was that the readings taken by these 
two officers showed that the meters at 
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that Cinema had been tampered with. 
On the 17th November a formal com- 
plaint was made to the Court of the 
Chief Presidency Magistrate, Calcutta, 
by M. S. Thacker on behalf of the Cal. 
cutta Electric Supply Corporation, that 
complaint being in compliance with the 
requirements of S. 50, Electricity Act. 

Subsequently, a large number of per- 
sons were arrested, some of whom were 
discharged, and the others tried on 
charges out of which these appeals arise. 
Inspector Sukrul Hossein (P. W. 11. A) 
and Sub-InspectorJp. K.Dutt (P. W. 44) 
kept watch on the Jupiter Cinema on the 
23id December 1934. At about 5-30 a. m. 
on that date Krishna Chandra Sbome 
arrived at the Cinema on a bicycle and 
went to an office room in a building be- 
side the Cinema. Five or ten minutes 
later the police officers entered and 
arrested him there and also the Darwan 
of the Cinema, Jagadish Singh. They sub. 
sequently searched the bonse of Krishna 
Chandra Sbome and there took possession 
of certain articles, namely, a brass die 
marked M.ll and another marked C. E. 
S. C. Ltd., certain lead seals, and wires 
etc., and also a letter addressed to one 
Aswini Kumar Panja, and another letter 
to Krishna Sbome by one N. K. Chatterji 
(Ex. 36). While the search at Krishna's 
house was taking place, the police officers 
went out and saw a Baby Austin Saloon 
Car No. 36683 which was pursued and 
stopped near Jagannatb Ghat. Sailendra 
Nath Mukherji who was in the car was then 
arrested. On the same day, that is, the 
23rd December 1934, four other persons, 
Snshil Kumar Ghose, Manindra Nath 
Dey, Bholanatb Chatterji and Easb Be- 
bari Shaw were arrested making a total 
of the persons arrested up to that time 7. 
On the 26th December two persons. Hard- 
war Singh and Panchkori Banerji were 
arrested. On the 29th December 1934 
Kumud Nath Nandy and Saliendra Nath 
Sanyal were arrested: on 7th January 
1935 Harnarain Chatterji was arrested; 
on the 8th January 1935 Fatal Chandra 
Santra was arrested; and on the lOth 
January 1935 Ganesh Bahadur, the Dar- 
wan at the Bharat Laxmi Cinema. On 
that same day, that is, the 10th January 
1935, the Bharat Laxmi Studio at Tolly- 
gunge owned by Babulal Chowkhani was 
searched bySub.Inspector Jiban Chandra 
Chatterji and among the papers seized were 
sixties of vouchers (Exs. 54/1 to 54/ oA 
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inside of which were two pay orders 
(Ess. 12 and 14) with vouchers attached 
(Ess. 12/2 and 14/2). These pay orders 
bore the signature of Babulal Cbowkhani 
and he was arrested on the l6th January 
1935, and on the 20th January 1935 his 
Studio was searched for the second time 
and another pay order bearing his signa. 
ture was discovered; that is £s. 16. 

Of the persons arrested the following 
made confessions which were recorded by 
an Honorary Magistrate Bai Bahadur 
Ashutosh Chose as follows: Krishna 
Chandra Sbome on the 28th December 
1934; Bbolanath Ghatterji on 29tb De. 
cember 1934; Eardwar Singh on the 30th 
December 1934; Bash Behari Shaw and 
Manindra Nath Dey on the Slst Decern, 
ber 1934; Panohkori Banerji and Susbil 
Chose on the 1st January 1935; and Jaga. 
dish Singh on the 2nd January 1935. 
At the beginning of the trial before the 
learned Chief Presidency Magistrate, on 
the application of the prosecution, 
Krishna Chandra Sbome, Bbolanath 
Ohatterji and Hardwar Singb were dis. 
charged under S. 494, Criminal P. C., and 
they were examined as witnesses for the 
prosecution, 'and the other five, they all 
retracted the confessions that they made. 
Three other persons were arrested and 
put on trial, namely Somrath Chowbey, 
Krishna Swamy Chaneshyam, but they 
were discharged before the charges were 
framed. That was on the 2nd February 
1935. The order recorded by the learned 
Magistrate runs as follows; 

6 P, Ws. more examined. The accused Som* 
rath Ohoffbev, Krishna Swamy Ohaneshyam, 
Sristldhar Bhattaoharji, are discharged under 
8. 258, Oriminal P. 0. Charges framed against the 
rest and their plea recorded. 

The enquiry before the Magistrate 
really commenced on the 21at January 
1935. Between that date and the 2nd 
February the Magistrate had taken the 
evidence in chief of no less than 36 wit. 
nesses called on behalf of the prosecution. 
That is an important fact to be borne in 
mind in considering whether or not there 
was any illegality in connection with the 
joinder of the charges made against these 
appellants. The charges were framed 
clearly on the basis of the evidence given 
by these 36 witnesses prior to the time on 
2nd Feljraary when the charges were 
framed by the learned Magistrate includ- 
ing such evidence as was given as to the 
events leading up to the investigation and 
th6 soodiog up to trial of tho acousod per- 


SOQ 3 . The Magistrate thought fib to charge 
the appellauts with the other four per* 
eoD9 who were tried with an offence under 
S. 120-B, I. P. C. The learned Magis- 
trate in bis judgment having referred to 
the charges framed against the 12 persons 
whom he was trying says this: 

All tbe accused persoos have pleaded not 
guilty and most of them have filed writteu 
statements explaining their position. Amongst 
them only one, Kumud Kath Nandy was in tbe 
service of G. £. 8. G. at the time of his arrest. 
Sailen Mukerji. Susbil Ghosh, Sailen Sanyal, 
Hara Karayan Ohatterji are ex employees of 
the Electric Supply Corporation : accomplice 
witnesses Krishna Chandra Sbome and Hard* 
war Singh are also ex’employees of tbe Electrio 
Supply Corporation. Those accused persons who 
do not fall in that category are accused Rash 
Behari Shaw and Manindra Nath Dey, the 
accomplice witness Bbolanath Ohatterji P. W. 2 
and tbe accused Aswini Kumar Panja and Nani- 
lal Ghosh who are awaiting trial after disposal 
of ibis case. Babulal Cbowkhani is proprietor of 
the Bharat Lakshmi Cinema and Ganesb Baha- 
dur is durwan of that place. The accused Ganesh 
Bahadur is durwan of tbe Jupiter Giuema the 
proprietor of which Abdul Azim and bis servant 
Bbudeb Chandra Sett are awaiting trial here- 
after. . . . 

The learned Magietrabe then proceeded 
to set out tbe evidenoe tendered by tbe 
prosecution regarding the association ot 
tbe accused persons, evidence to show that 
there was one general conspiracy between 
all tbe accused. According to the prose- 
cution case, there were two groups of per- 
sons operating : (l) the consumers of tbe 
electrical energy and their servants who 
allowed meter tampering to be done and 
(2) those who did tbe actual tampering. 
The latter were either employees or ex- 
employees of tbe Calcutta Electric Supply 
Corporation or they were outsiders. Of 
tbe latter some bad meohanical knowledge 
and had made or supplied articles required 
in connection with the tampering opera- 
tioDS. The operators who were employees 
or ex-employees of tbe Electric Supply 
Corporation were Sailen Mukberji, Ku- 
mod Nandy, Susbil Gbosb, Sailen Sanyal 
Barnarayan Cbatterji and Hardwar 
Singb, and those who were not in the ser- 
vices of the Supply Corporation either be- 
fore or at the time of their arrest were Hash 
Behari Shaw, Manindra Nath Doy, Bbo- 
lanath Ohatterji, Aswini Kumar Panja, 
and Nanilal Ghosh. 

It was further the case of the prosecu- 
tion that Nanilal Ghosh was the origina- 
tor of the plan and he it was said, got the 
idea from one B. N, Dey, a former em- 
ployee of the Calcutta Electric Supply 
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Corporation. It was said that Nanilal 
Ghosh bronght in Sailen Mnkerji who in his 
torn recruited Knmud Nandy, Harnara- 
yan Chatterji and Sailendra Sanyal, his 
colleagues in the Supply Corporation. The 
other persons recruited by Sailen Mu- 
kherji were Sushil Ghosh, Panchkori 
Banerjl. Hardwar Singh, Aswini Kumar 
Panja and Bholanath Chatterji. Sailenand 
Krishna had been brought in by Nanilal 
Ghosh. Hardwar Singh introduced them 
to Babulal Cbowkhani and his servants. 
Eash Bebary was recruited by Sushil 
Ghosh and Bhudeb Chandra Sett was re- 
cruited by Bash Behary. Bhudeb secured 
his employer Md. Abdul Azim, the pro- 
prietor of the Jupiter Cinema, and Bnally 
the durwan Jagadish Singh. Fatal Chandra 
Santra was the servant of Aswini Kumar 
Panja. The defence at the trial set up 
the contention that if there was any con- 
spiracy it was not one conspiracy but two 
distinct separate conspiracies. The learned 
Magistrate was, however of opinion that 
the evidence which was put before him 
indicated that there was only one conspi- 
racy and with regard to this he says in 
bis judgment: 

The whole thing after it had been implanted 
in the brain of Sailen Mukherji develops from 
him. He is alleged to have secured no less than 
22 of the 45 places where tampering is alleged to 
have been done and of the 12 accused persons no 
less than five namely, Sushil Ohosh. ilanindra 
Nath Dey, Panch Kari Banerji, Kumud Naody 
and Fatal Chandra Santra worked with or for 
Sailen Mukherji; also the three accomplice wit- 
nesses Krishna Sbome, Bholanath Chatterji and 
Hardwar Singh, 

Having dealt with the question as to 
whether or not there was one extensive 
conspiracy as alleged by the prosecution 
the learned Magistrate proceeded to deal 
with the evidence against each of the 
persons on trial before him separately and 
in detail and ns a result of bis careful 
survey of the evidence bis Endings and 
orders were as follows : 1. The accused 
Babulal Cbowkhani, was found guilty of 
theft and conspiracy: he was sentenced 
under S. 39, Electricity Act read with 

S. 390, 1. P. 0. to one year’s rigorous im- 
prisonment and a fine of Rs. 1,000; in de- 
fault. six months’ rigorous imprisonment. 
The whole of the fine if realised, would be 
paid to the Electric Supply Corporation 
as compensation. There was no separate 
sentence on the charge of conspiracy. 

■2. Ganesh Bahadur, his durwan, was 
sentenced for abetment under S. 39, 
Electricity Act read with S. 109, I. P. C. 
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to three motitbs’ rigorous imprisonment. 
3. Jagadish Singh, Durwan of the Jupiter 
Cinema, was found guilty of conspiracy and 
ababmenb of theft; be took a far more pro- 
minent part than the durwan of the 
Bharat Laxmi Cinema. He was there, 
fore sentenced under S. 39, Electricity Act, 
read with S. 109, 1. P. C., to six months’ 
rigorous imprisonment. No separate sen- 
tence was passed for conspiracy. 4. Sail, 
endra Nath Mukherji, the leader of the 
gang, was found guilty of conspiracy and 
abetment of theft at the Bharat Laxmi 
Cinema. He was sentenced under S. 39, 
Electricity Act, read with S. 120.B, I. P.C, 
to two years’ rigorous imprisonment. 
There was no separate sentence for abet- 
ment. On the charge of abetment at the 
Jupiter Cinema he was acquitted for want 
of evidence. 5. Sushil Kumar Gbose, 
Manindra Nath Dey and Bash Behary 
Shaw who played subordinate parts in the 
conspiracy were sentenced to one year’s 
rigorous imprisonment each under S. 39, 
Electricity Act read with S. 120-B, I.P.O. 

6. Fatal Chandra Santra, servant of 
Aswini Kumar Panja, who also played a 
minor part was sentenced to six months' 
rigorous imprisonment under S. 39, Elec- 
tricity Act, read with S. 120.B, I. P. C. 

7. Panch Cowri Banerji, Kumud Nath 
Nundy, Sailendra Sanyal and Hara 
Narayan Chatterji were given the benefit 
of the doubt and acquitted of the charges 
framed against them. 

The convicted persons have all appeal, 
ed against these findings and sentences 
both on the ground that the findings of 
the learned Magistrate were not warran- 
ted on the facts addnoed by the prosecu- 
tion and that the convictions were wrong 
on legal grounds. As regards the facts 
Mr. Carden Noad appearing on behalf of 
Babulal Cbowkhani put forward the con- 
tention that the arrest of Krishna 
Chandra Shome at the Jupiter Cinema at 
5-30 a.m., on 23rd December 1934 was in 
reality the outcome of a plot eugineered 
by one Mukerji, the writer of the letter a 
copy of which was enclosed with the 
Electric Supply Corporation's letter of 
23rd September 1934, acting possibly in 
conjunction with N. K. Chatterji, a meter 
reader, or even acting in conjunction with 
the Police and/or the Calontta •Electric 
Supply Corporation. Mr. Carden Noad 
suggested that the whole prosecution was 
the result of a desire on the part of 
Mukerji bo curry favour with the Calcutta 
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Electric Supply Corporation by arranging 
that somebody should be secured who 
could be made an example of in order to 
put a stop to the unlawful interference 
with electrio meters which was presumed 
to be going on. Mr. Carden Noad further 
argued that the evidence given by Krishna 
Chandra Shome and Hardwar Singh being 
tainted evidence, was not such as ought 
to be relied upon for the purpose of 
establishing the case against his client. It 
is to be observed in this coDneotioni bow. 
ever, that the learned Magistrate himself 
eaid (at p. 240 of the paper book, part 1) 
that be agreed with Mr. Carden Noad's 
statement on behalf of the defence that 
in the absence of certain vouchers it 
would not have been possible to place 
Babulal Chowkhani in tbe dock. Mr. 
Carden Noad as regards tbe evidence given 
at the trial further contended that even if 
there was any such conspiracy as alleged 
by the prosecution it could not be rightly 
eaid that Babulal Chowkhani was in any 
sense a party to that particular couspir. 
acy. 

Before dealing further with tbe evid. 
enoe in tbe case, it is desirable that we 
should discuss and state our views upon 
tbe " legal grounds." These legal 
grounds," or, in other words, the points of 
law which were raised and very fully and 
ably argued by Mr. Carden Noad, were 
these: Firstly that there was a misjoinder 
of charges and that tbe trial of all tbe 
accused persons in one trial was a viola, 
tion of the principles laid down in Ss. 233, 
234 and 235, Criminal P. C., and that the 
form of the trial was not justihed by the 
exception provisions contained in S. 239 
of the Code, Consequently, tbe whole 
trial was illegal and tbe misjoinder was of 
euoh a nature as to make it inoumbeut 
upon this Court to quash all the convic. 
tions. Other points of law raised by Mr. 
Carden Noad were that S. 39, Electricity 
Act, 1910, has no application to the facts 
of the present case and that even if there 
faad been any tampering with the meter 
at the Bharat Laxmi Cinema resulting in 
a diminution in the payments made by 
Babulal Chowkhani to tbe Supply Corpor. 
ation for the supply of electricity, still 
there had been no theft within the mean- 
tug of 8, 39 and if any offence at all had 
been committed it was of no more serious 
a nature than that constituted by the pro. 
visions of 8. 44, Electricity Act, 1910. 
Consequently, it would follow from this 
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that if 8. 44 (o) was the appropriate 
section no charge of a general conspiracy 
could be laid against Babulal Chowkhani 
and/or the other accused without the 
sanction contemplated by S. 196 (a), 
Criminal P. C. These questions of law 
are no doubt matters of some complexity, 
and we have given them our anxious and 
careful consideration. With regard to 
tbe first point it is necessary to bear in 
mind the precise wording of the relevant 
parts of S. 239, Criminal P. C. which 
read as follows: 

The foUowiDg i^ersoos may be charged and 
tried together, namely, 


(d) PersoDS accused of different offences com- 
mitted in the course of tbe same transaction 
and the provisions contained in the former part 
of this Chapter shall, so far as may bo, apply to 
all such charges. 

Tbe general principle laid down in 

S. 233, Criminal P. 0., is that : 

For every distinct offenceof which any person h 
accused tbereshall bo alscparate cbarge»aud every 
such charge shall be tried separately except in 
the cases mentioned in 83.234, 235, 236 and 230. 


Voder 8. 239 (d) discretion is given to 
a Court to try certain persons either 
jointly or separately. The manner in 
which this discretion should be exercised, 
must depend on the facts of each case, 
and no doubt the High Court on a con. 
sideration of the circumstances of the 
case has power to bold that tbe accused 
should not have been tried jointly, and can 
set aside tbe convictions and sentences 
with or without directing a re. trial should 
it think fit: See 19 6 W N 121 (l). 
Mukerji, J.' held in 52 Cal 253 (2) that : 

Even where Ss.235 and 289 of the Code justify 
a joloder it should not be resorted to if there is 
a risk of embarrassment to tbe defence. 

That is a sound principle which should 
be borne in mind when charges are framed 
or indictments preferred against accused 
persons, It is to be observed at the out- 
set that where there is a conspiracy 
having one or more objects in view and 
certain offences are committed in pursu. 
anoe of such oonspiraoy. the several offen- 
ces generally form part of the same trans. 
action within tbe meaning of that expres. 
Sion as used in 8. 235. The principle 
that where there is a conspiracy and 
certain offences are committed in pursu- 
ance of such conspiracy those several 
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offences will generally form part of the 
same transaction will also apply where 
(the several offences are bv different per 
sons; See 49 Cal 573 (3). That case 
;was followed in 3 Bang 95 (4). The offence 
of conspiracy and acts done in pursuance 
of the conspiracy can rightly be said to 
|Come under one transaction, see 7 Bang 
,821 (5), and it has been held that the 
transaction continues so long as the con- 
spiracy continues: See 42 Cal 1153 (6). 

It follows therefore that where there is 
a conspiracy and specific offences are 
committed in pursuance of such conspi- 
racy, persons who are parties to that 
conspiracy and concerned in the specific 
offences can lawfully be tried in one and 
the same trial. 

In the present instance, as already 
mentioned, it was argued by Mr. Carden 
Noad that there never was a conspiracy 
of the nature alleged by the prosecution. 

The learned Magistrate refers to this in 
the passage in bis judgment (p. 227) to 
which reference has already been made. 

In order therefore to elucidate and deter- 
mine the main point of law raised by 
Mr. Carden Noad, it is necessary first to 
decide whether or not there was a general 
conspiracy of the nature and extent alleged 
by the prosecution. The learned Magis- 
trate is definitely of opinion that “there 
was one conspiracy,” and having consi- 
dered all the evidence relating to the 
association and operations of all the 
accused persons, be found that the pre- 
sent appellants were all parties to that 
conspiracy. Upon a review of the evi- 
dence given at the trial, all of which has 
been fully placed before us and after a 
close and careful examination of that 
evidence, we have however come to the 
conclusion that the learned Magistrate 
was wrong in finding that all the accused 
persons were parties to one and the same 
extensive conspiracy. In order to consti- 
tute the offence of conspiracy as defined 
in S. 120.A (which is the section under 
which the present appellants and the 
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other persons said to be parties were 
charged) it is only necessary for the 
prosecution to show that the persons 
concerned bad agreed to do or cause to be 
done an illegal act, or an act which 
is not illegal, by illegal means, and thel 
explanation” given in S. 120.A states! 
that It is immaterial whether the illegal 
act is the ultimate object of such agree- 
ment, or is merely incidental to that 
object. 

In the present instance it is in our 
opinion not possible at any rate except 
by straining language to say that every 
one of the accused was in agreement to 
do the same illegal act or cause the same 
illegal act to be done. It was the prose- 
cution s own case that there were two! 
classes of conspirators or, at any rate, 
two classes of operators, namely (l) those 
who did the actual tampering and their 
adherents and (2) the consumers and their 
servants who allowed the tampering to be 
done, or as Mr. Carden Noad put it, that 
there were “tamperers and tamperees.” 
In our opinion the circumstances and 
facts of the case do not warrant the con- 
elusion that — to use the words of the 
principal charge — the accused and the 
other persons named in the charge were 
all parties to a criminal conspiracy to 
commit theft (by dishonest consumption 
or user) of electric energy belonging to 
the Calcntta Electric Supply Corporation 
Limited. It seems to us that the first 
class of operators were in agreement with 
each other and had in view one object, 
namely to obtain money unlawfully by 
tampering with meters whenever possible 
and the other class bad in view the object 
of wrongful gain to themselves by allow- 
ing tampering of their meters and the 
making of a false record of the amount 
of electric energy consumed by them with 
consequent reduction in the amount of 
the bills they would have to pay to 
the Calcutta Electric Supply Corpora- 
tion. In our opinion upon the evidence! 
there is very little doubt that all the 
tamperers were actually acting in con- 
junction in close contact with one ano- 
ther and were giving to each other instruc- 
tion, advice, and assistance in their unlaw- 
ful avocation. It seems quite probable 
that they were all operating in concert in 
such a manner as to constitute a criminal 
conspiracy within the meaning of 
S.120.B, I. P. 0. We are however un- 
able to accept the contention that the 
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coDSUmers for example, Babulal Cbow- 
kbani and Md. Abdul Azim as proprietors 
of the Bharat Laksbmi Picture House 
and tbe Jupiter Cinema respectively, were 
acting in concert and. or in agreement 
with all tbe persons constituting tbe 
tamperer class or with each other. In 
our opinion the real position was that 
each of tbe consumers, abetted by bis 
employees or servants was acting in con- 
junction with some of tbe tamperers but 
was not acting in agreement with other 
consumers. This was the position as dis- 
closed at tbe end of tbe trial and there- 
fore as a result of the trial it bad become 
apparent that the offences charged 
against tbe accused were not in fact 
offences committed in the course of the 
same conspiracy. If therefore the ques- 
tion was whether or not there bad been 
a misjoinder or a joint trial of several 
persons nnlawfully tbe determination of 
which was solely dependent upon tbe 
right construction of tbe provisions of 
S. 239 (d), Criminal P. C. it might have 
been successfully urged that we should 
come to tbe conclusion that tbe whole 
trial was vitiated, because the acts com- 
plained of were not done in pursuance of 
any conspiracy and therefore not arising 
out of the same transaction. Tbe sub- 
section however says "persons aconsed of 
different offences committed in tbe course 
of tbe same transaction" which in itself 
implies that tbe criterion whether there 
is a defect in tbe trial of persons jointly, 
is to be tbe case alleged and not tbe case 
established against them. Most of tbe 
High Courts in India have held that the 
best to be applied for judging of the vali- 
dity of a trial which purports to have 
taken place under the provisions of S. 239, 
Criminal P. 0. is the accusation made 
and nob tbe result of the trial. In order 
to decide therefore whether several per- 
sons can be lawfully tried jointly with 
ihaving committed offences forming parts 
of the same transaction, tbe Court has 
|to look to tbe accusation, that is to say, 
the prosecution case as set forth in the 
charges and if according to that case the 
offences are such as could be regarded as 
parts of the same transaction, it will be 
justified in holding a joint. trial. One of 
the earliest oases on this point is 30 Bom 
49 (7), where the meaning of tbe word 

7. Emperor y. Datto Hanmant Shahpurkar 

Or L J 678=7 Bom 

Xj R 63Si 


^traasactioo' was discussed and Batty, J- 
at p. 54 said : , . 

Accordiog to Its etymological ana dJctionAry 
meaning tbe word 'trtosactlon* means ‘carrying 
through* and suggests, we think, not necossa- 
rily proximity in time, so much as continuity ol 
action and purpose. The sfxme metaphor im^ 
plied by that word Is eoutinued in tbe illustra* 
tioDS where tbe phrase used is 'in the course of 
tbe same transaction.' In S. 235, the phrase is 
used in a connection which implies that there 
may be a series of acts. Illus. (f) to that section 
indicates that tbe successive acts may bo sepa* 
rated by an interval of time and that the essen- 
tial Is the progressive action, all pointing to tbe 
same object. In 8. 230 therefore a series of acts 
separated by intervals of time are not, we think 
excluded provided that those jointly tried have 
throughout been directed to one and the same 
objective. If tbe accused started together for the 
same goal this suQices to justify the joint trial 
even if incidentally one of those jointly tried 
has done an act for which the other may not 
be responsible [vide 8. 289, Illus, (b)}. 

The learned Judge previously stated at 
p. : 

Section 289 admits of the trial when more 
persons than one are accused of different odon* 
ces committed in tbe same transaction. It 
suffices for the purpose of justifying a joint trial 
that tbe accusation alleges the offences com- 
mitted by each accused to have been committed 
in the same transactioD, within the moaning of 
8. 239. It is not necessary that the charge 
should contain the statement as to the transac- 
tion being one and the same. It is tbeitenor 
of tbe accusation and not the wording of the 
charge that must be considered as tbe test. 

The nesb oase in order of time is that 
in 49 Cal 573 (3). In that case it was 
pointed out by Newbould, J, and Subra- 
wardy, J./that tbe law was not the same 
then as it was when tbe oase in 25 Mad 
61 (8) was decided. At p. 501 tbe learned 
Judges said : 

It was also contended that the trial was bad 
for the misjoinder of thU charge of conspiracy 
with the other charges framed against the 
aecnsed individually. Separate charge sheets 
with two, three or four beads have boon drawn 
op against each of tbe accused. 

Haying set forth what the charges 
were the learned Judge proceeded thus at 
p. 594 : 

It is urged on behalf of the appellants that 
each of these ten sets of charges relate to enti- 
rely separate transactions for which the appel- 
lants could not be tried jointly. It is also urged 
that the charges of abetment of cheating and 
abetment of forgery under one head of obarges 
are also separate transactions since io the 
cheating charges the person abetted is named 
while in the forgery charges he is described as a 
person unknown. There can be no doubt that 
these ten accused could not have been tried at 
one trial on tbe obarges framed against thorn 
individually, if there had not been also the 


B. bubcfthmania Ayyar v. Emperor, (1903) 25 
Mad 61=28 I A 267=8 Sar 160 {P 0). 



762 Calcutta 


Eash Behari V. Emperor 


1936 


charge against theta all of conspiracy paaish* 
able under S. 120-B read with S. 420, I. P. C. 
It is contended on behalf of the prosecution 
that once a charge of conspiracy is framed, any- 
thing done in pursuance of the conspiracy can 
be tried at the trial for conspiracy. This con- 
tention is supported by authority of decisions of 
this Court. In 19 C W N 672 {9), it was held 
that the offence of conspiracy and offences com- 
mitted in pursuance of that conspiracy formed 
one and the same transaction, and could be 
jointly tried. It was also so held In 42 Cal 
1163 (6) and both these cases were cited and 
approved in 42 Cal 957 (10). These decisions 
lully support the contention raised on behalf of 
the Crown, and we hold that there was no mis- 
joinder of charges in the present case that would 
render the trial illegal. 

It is also urged that, even if this misjoinder 
did not render the trial illegal, the Court had 
discretion, under S. 239, Criminal P, C. to try 
the accused separately, and this discretion was 
improperly exercised. But even if this be re- 
garded as an irregularity it cannot be held to 
Iiave occasioned a failure of justice. 

There is not the same objection to the joinder 
of a number of charges in a conspiracy trial 
that there might be in other cases, since, even 
if they bad not been charged, the offences al- 
leged to have been committed in pursuance of 
tbe conspiracy could have been proved to sup- 
port the charge of conspiracy. This being so, 
we do not think that there was even an irrega- 
larity or an improper exercise of discretion in 
putting in tbe form of charge the specific acts 
specifically relied on as against each individual 
.accused to show that they joined in tbe conspi- 
racy. 

Later (at p. 596) tbe learned Judges 
«aid; 

Another objection on tbe ground of mis- 
joinder was based on tbe acquittal of the appel- 
lant, Ahamad Mia, on the conspiracy charge. It 
is urged that this shows that tbe other offences 
with which he was charged were not part of the 
same transaction with tbe other offences charged 
at the trial. Tho answer to this objection is to 
be found in tbe wording of 8. 289, Criminal P. 
G. It begins *wben more persons than one are 
accused.' That is to say the legality of the joint 
trial depends on tbe accusation and not on the 
result of tho trial. The charge of conspiracy 
against this appellant was a real accusation 
and not a more excuse for trying him with the 
others. Tbe learned Sessions Judge has re- 
corded that be cannot account for tho verdict of 
not guilty against this accused under Ss. 120-B 
And 420, L P. 0. 

This decision was considered and quoted 
with "approvar' by the learned Chief 
Justice of this Court, Sir George Eankin, 
with the concurrenco of Ohotzner, J. in 


9. Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Mon Mohan Roy. 1916 
Cal 688=26 I 0 807=16 Cr L J 3=19 0 W 
N 672. 

10. Amcita Lai Hazra v, Emperor, 1916 Cal 188 
=29 I C 518=16 Cc L J 497=42 Cal 957= 
19 OWN 676. 


55 Cal 858 (ll), where the learned Chief 
Justice pub tbe matter of tbe test thus 
{at p. 867): 

The indictment may be good or bad, but it 
cannot depend upon the facts which will ulti- 
mately be found by the jury, and it must be good 
or bad at the beginning of the trial. 

In the meantime there had been a very 
important decision in the High Court at 
Allahabad in 1924 All 233 (12), where a 
very large number of persons had been 
tried jointly on charges of conspiracy and 
other offences said to have been commit, 
ted in pursuance of the conspiracy. It 
bad been contended on behalf of tbe con. 
victed persons who were then appellants 
before the Court that there had been a 
misjoinder of charges suflBcient to invali. 
date the entire trial in the Court below, 
and Hears, C. J. and Piggott, J., atp. 236, 
said: 


When tbe learned Sessions Judge entered 
upon the trial of this case and was faced with 
the question whether tbe provisions of S. 239, 
Criminal P. C., did or did not authorize him, 
not merely to try the 225 accused persons before 
him at one and tbe same trial, but to try them 
on each and all of tbe charges sot forth against 
them under the order of tho committing Magis- 
trate, he could not possibly know what conclu- 
sion be would arrive at after bearing tbe whole 
of the evidence. He had to look to tbe case for 
tbe prosecution as set forth in tbe charges 
themselves. He was therefore for the reasons 
which we have already indicated warranted by 
law in entering upon this trial of tbe 225 ac- 
cused on tbe charges as framed. Tbe convic- 
tions which he has recorded are warranted by 
tho conclusions at which be arrived on tbe evi- 
dence. As he bad to regard merely the 
'‘charges" it was not necessary for him to con- 
sider wbat tbe position would be, if be had 
eventually come to tbe conclusion, either that 
DO offence punishable under S. 120*B, I. P. C« 
was committed by any persons at Dumii Khurd 
on the forenoon of 4th February 1922, or that if 
any offence was so committed it was one ex- 
cluded from his cognizance by S. 196- A, Orimi- 
nal P. C. In any event, the acquittal of all tbe 
accused persons on tbe conspiracy charge would 
have removed any possible objection to the vali- 
dity of tbe trial. 

In 49 Mad 74 (l3), Krishnan, J., at 
p, 93 of the report put tbe matter thus : 

The (juestioD of tho lagalHy of & joint tiialt 
in my opinion, really depends upon the scensa- 
tioD made and not upon the result of the trialj 
provided, of course, that the accusation is a 
real one and not a mere excuse for a joinder of 
charges which cannot be ot herwise charged. It 

11. Satyanarain Mohata v. Emperor, 1928 Cal 

675=112 I 0 350=29 Or L J1022=320WN 
819=55 Cal 858. _ x ^ 
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tvas bald in 49 Cal 573 (3) and I am prepared to 
follow It. Is it not pretended here that there 
'was any conscious attempt to join charges 
which could not otherwise be joined or that the 
charge as framed under count 1 was so framed 
for that purpose. The legality of the joint 
trial in this case has to be judged on the ac- 
cusation and not on what was subsequently 
(proved. 

There is in the present casOi in our 
'Opinion, no reason whatever for supposing 
that the charge under S. 120>Bt !• P. C., 
was made for any evil purpose. We must 
take it, as wo have already observed, that 
the learned Magistrate aobing in his judi- 
cial discretion was of opinion that prima 
lacie the evidence given in chief by the 
prosecution witnesses had come to a stage 
in the proceedings warranting a Gnding of 
the conspiracy charge. In the course of 
ills judgment Krisbnan, J. commenting on 
rtbe expression "the same transaction" 
observed thus (p. 94) : 


After all it cannot be said lhat auy very 
satisfactory dofinition of tho words has been 
given. Each case must be judged in my opi- 
nion on the facts of that particular case. 
Generally speaking I am prepared to follow the 
observations of the learned Judges in 33 Mad 
^3 (14), in which tho effect of the previous 
decisiens has also boon considered as to the 
oneaning of the expression. Abdur Rahim, J. 
says that the usual tests applied to decide whe- 
ther different acts are parts of the same transac- 
tion are proximity of time, unity of place, unity 
of purpose or design and continuity of action. It 
Is not necessary that all of them should be pre- 
tsont to make tho several incidents parts of the 
same transaction. Unity of place. and proximity 
of time are not important tests at all; but the 
main test, so far as I can see, is the nnity of 
purpose. Continuity of action goes with unity 
0 t purpose. 

Thoae observatioDS are relevant to the 
^Question whether in the present case 
there was any oonspiraoy. The case in 
•the Madras High Court was decided in 
Ootober 1924. A few months later, 
namely in December 1924, the same 
point came before the High Court of 
Rangoon in 3 Rang 96 (4), where it was 
again held that the legality of a joint 
trial depends on the accusation and nob 
on the result of the trial. The Chief 
Justice also added on the authority of the 
oase in 49 Cal 673 (3), 

4hat the discretion of the Court to try accused 

improperly exercised 
J ^ \ ^ joint trial in conspiracy cases 

4p* 105). 


The point under discoBsion again cami 
before tbia Court in the year 1928 whei 

11 . Choragndl Veakatadri v. Emperor. (1910) 9 
Mad 602=6 I 0 847=11 Cr L J 258.' 


in 30 Cr L J 619 (15). it was held by 
Cuming and Lort-Williams, JJ. that; 

Section 239, SHb-s- (d), Criminal P. C , con- 
templates all the oflences committed by tho 
accused persons, whether substantiveoffences oc 
abetment of those oflences, being tried together 
provided they were committed by the accused 
in tho course of the same transaction. There- 
fore two persons can be jointly tried on three 
substantive charges and one of them of abetting 
those three offences. The legality of a joint 
trial depends upon the accusation and not on 
the result of the trial. 


The ouriouB feature of this case was 
as was pointed out by Cuming, J. in 
bis judgment (p. 621) that it was con- 
tended not only by the vakil for com- 
plainant, but also by the vakil wbo 
appeared for the petitioner (i. e., the 
convicted person) that tho legality of a 
joint trial depended on the accusation and 
nob on the result of the trial. It was, 
in fact, conceded on both sides that that 
is the law. In the same year a case came 
before the Bombay High Court in which 
one Gopal and two others, Mbalrasa and 
Dada, had been charged under Ss. 4S9-A, 
489-B and 4S9-D, read with S. 120, 
I. P. C., with conspiracy to collect and pos- 
sess materials for counterfeiting currency 
notes, and with using such notes as 
genuine. In the alternative they were 
all charged under S. 489.D with having 
in their possession materials for counter- 
feiting currency cotes. The two other 
persons Mbalrasa and Dada were further 
charged under S. 489.A with having 
counterfeited currency notes and the ao. 
cused were charged under S. 489-B with 
having used as genuine a counterfeit our. 
rency cote. The trial resulted in the 
acquittal of the two persons Mbalrasa 
and Dada on all the charges and in the 
conviction of the accused Gopal for an 
offence under S. 489-5, Gopal appealed 
and contended that his trial jointly with 
the two .other persons was contrary to 
law, It was held that the trial of the 
accused Gopal was not vitiated and was 
covered by S. 239 (d). Criminal P. C., as 
no prejudice was shown to the accused 
Gopal, and as the act of which the accused 
was convicted was so connected with the 
subject-matter of the other charges as to 
form a single transaction : 53 Bom 344 

{l6). At p. 346 Madgavkar, J. said this; 
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It is argued for the appellant that the joinder 
'Was illegal, the oGences charged numbering 
more than three, and in any case they caused 
serious prejudice to the appellant by letting in 
evidence which would not have been admissible, 
bad the present charge under appeal, under 
which alone he was convicted, been tried 
separately. For the Crown it is contended these 
charges form part of the same transaction, and 
are therefore covered by S. 239, Cl. (d), Criminal 
P. C., as well as by S. 235. 

As is often the case with a number of elabc* 
rate charges, it is difiicuU to lay down any 
single test or criterion. The cases, in my opi*» 
nioo, divide themselves into three. First, a 
case such as the one in 25 Mad 61 (8), not 
covered by S. 235 or S. 239, in which case, pre- 
judice or no prejudice, the illegality entitles the 
appellant to an acquittal. The second case is 
where without such illegality, prejudice might 
nevertheless be caused to the accused so that 
even though the Grown may have the power of 
joinder, it might be fairer not to exercise that 
power. The third class of cases is where there 
is such a common thread or purpose underlying 
the alleged oGences of the accused, even though 
separated by time and space, that they form 
part of the same transaction, and are difficult 
to present separately, in which case the law 
permits, and the Crown usually adopts, a joint 
trial with numerous accused and numerous 
charges. The question In each particular in- 
stance is as to which of these three classes of 
cases covers the particular case for decision. In 
the present instance the question turns upon 
whether the oGence now under appeal is part of 
the same transaction as the oGences in the 
other chargee. The only transaction, If any, is 
the alleged conspiracy. True, the prosecution 
in the result failed to prove it, but that of itself 
does not necessarily make the trial illegal, the 
test being not what the prosecution has proved 
in the end but what they alleged at the begin- 
ning in the charges. 

Id a case, which came before the Alla- 
habad High Court in 1931 : 33 Cr L J 
373 (17), it was again affirmed that the 
illegality of a joint trial depends on the 
accusation and not on the result of a trial. 
Sulaiman, J., at p. 375, says : 

It may further be pointed out that the illega* 
lity of a joint trial depeode on the accusation 
and not on the result of a trial, and that even 
if the charge of conspiracy were to fail ulti- 
mately, there would be nothing illegal in con- 
victing the accused of the oSence of being 
found in possession of cocaine under S. 60 fa). 

Many of the cases dealing with joinder 
of charges and joint trials were reviewed 
in a case which came before the Madras 
High Court, the case in 1933 M 
W N 528 (IB). The accused in the case 
had been charged with conspiracy as 
punishable under S. 120.B, I. P. C., read 
with r.. 409, I. P. 0., and with various 

17. Emperor v. Mohammad Yakub, 1932 All 73 
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acts of criminal breach of trust and for- 
gery in pursuance of the conspiracy bet- 
ween the dates 30th November 1929 and 
l9th September 1931. An objection was 
taken that the whole trial was vitiated as 
offending against S. 234 (1). Criminal 
P. C , relying on 25 Mad 61 (8). It was 
held by Sir Owen Beasley, C. J., that 
Subramania's case (8) had no application 
to a case of this kind where there was a 
charge of conspiracy under S. 120.B, 
I. P. C., which was an addition subse- 
quent to that decision. The learned 
Judges also held that the offence of cons- 
piracy and the offences committed in pur- 
suance of that conspiracy formed one and 
the same transaction. The learned Judges 
adopted the view taken by Krishnan, J. 
in 49 Mad 74 (13), and reaffirmed the 
proposition that the legality of a joint 
trial in sncb a case depends on the aoou- 
satioD and not on the reeolt of the trial ; 
provided of course that the acousatiou 
is a real one and not a mere excuse 
for a joinder of charges which cannot be 
otherwise charged. The same view was 
taken by the Allahabad High Court in 3& 
Cr L J 1349 (19) where Raohbpal Singh, J. 
said at p. 1353 : 

Here at one trial the accused persons wero 
charged with conspiracy and some other oGences 
said to have been committed in the furtheranco 
of the object of the conspiracy. The charge was 
perfectly correct. Accused persons may be 
charged at one trial with the oGence of cons- 
piracy and also with the oGence alleged to have 
been committed in pursuance of the conspiracy 
because substantively the oGence of conspiracj 
and the oGences committed in pursuance there- 
of form one and the same transaction. Such a 
joint trial is permissible under the provisions of 
S. 239, Oriminal P. 0. 

Finally, in a reoenli case before thie 
Court, the case in 39 0 W N 741 (20)» 
Lorfe-Williaros, J., sitting with Jack, J. 
said at p. 743 : . 

It is to be observed that the provisions of 
S. 289, Ols. (a) and (c), refer to persona accused, 
that is to say. charged. The provisions are in- 
tended to deal therefore with the position as it* 
exists at the time of charge and not with the 
result of the trial. 

In view of this long line of autborifciee 
it is impossible for us to do otherwise 
than aob on the principle therein laid 
down. We must therefore look to this 

19. Bamdaa v. Emperor, 1934 All 61=1934 Or 0 
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matter as it appeared to the learned 
Magistrate at the time when he framed 
ithe charges against the appellants and 
the other persons accused before him and 
not to the state of affairs as we see 
them long after the trial had proceeded 
on its way leading to the convictions of the 
appellants. We must therefore hold that 
ibaving regard to all the facts before the 
Magistrate at the time when be was 
framing the charges against the accused 
as directed by S. 251, Criminal P. C., be 
was acting judicially and properly exer- 
cising the discretion given him by S. 239. 
Therefore, as regards the procedure ad. 
opted there was no such illegality as to 
compel us to quash the conviotions on 
that ground. Moreover, if there was any 
irregularity at all, there was none which 
on the actual facts of the case caused any 
prejudice to the accused or by itself en. 
tailed any failure of justice. It is to be 
noted that no protest was made by or on 
behalf of any of the accused against the 
coarse adopted by the learned Magistrate 
in trying all the present appellants at one 
and the same trial, nor was any com. 
plaint made as regards the joinder either 
of the charges or of the persona charged. 
Moreover the learned Magistrate was 
careful to treat the case of each of the 
accused persons separately and upon the 
evidence properly directed against each. 
We hold, therefore, that there was no 
illegality in the joint trial of the accused 
persons. 

The second point of law urged by 
Mr. Garden Noad was to the effect that 
in any event, even if the case for the 
prosecution was established, there had 
been no theft by bis client of electrical 
energy under the provisions of S. 89, 
Electricity Act, 1910, by reason of the 
wrongful loss sustained by the Electric 
Supply Corporation consequent upon the 
consumer having procured an alteration 
and/or setting back of the figures of the 
dials of the meters. It is of importance 
to observe the exact language of S. 39. 
Tbs section reads as follows: 

Whoever dishonestly abstracts, oonsames or 
uses any energy shall be deemed to have com- 
mitted theft within the meaning of the Penal 
Code, and the existence of artificial means for 
such abstraction sbail be prima facie evidence 
of such dishonest abstraction. 

This section is no doubt based on an 
analogous provision in the English Elec- 
trie Lighting Act of 1882 (45 and 46, Viet. 
Oh, 66), S. 23 which reads as follows : 


Any person who maiiclously or fraudulently 
abstracts, causes to bo wasted or diverted, con- 
sumes, or uses any electricity shall be guilty of 
simple larceny and punishable accordingly. 

In the Indian Act wasting or diverting 
energy is dealt with in S. 40. That sec- 

tion is in these terms : 

Whoever maliciously causes energy to be 
wasted or diverted or, with intent to cut ofi the 
supply of energy, cuts or injures, or attempts 
to cut or injure, any electric supply line or 
works, shall be punishable with imprisonment 
for a term which may extend to two years, or 
with fine which may extend to one thousand 
rupees, or with both. 

In England the provisions which were 
formerly contained in S. 23 of the Act of 
1882 are now to be found in the Larceny 
Act, 1916, S. 10 which runs as follows : 

Every person who maliciously or fraudu- 
lently abstracts, causes to be wasted or di- 
verted. consumes or uses any electricity shall 
be guilty of felony, and on conviction thereof 
liable to be punished as in the case of simple 
larceny. 

Mr. Carden Noad argued that the ex. 
pression "energy" as used in S. 39 can 
only mean "energy belonging to the 
licensee," that is to say, in the present 
case, the Calcutta Electric Supply Corpo* 
ration, and in this connexion be referred 
to S. 10 (a), Eleotrioity'Aot, 1910, which 
was added to that Act by the Electricity 
(Amendment) Act of 1922. That section 
declares that: 

For the purposes of this Act, the point at 
which the supply of energy by a licensee to a 
consumer shall be deemed to commence shall 
be determined in such manner as may be pres- 
cribed. 

That has, in fact, been "prescribed" in 
Ke 31, Eleotrioity Rules, 1922, whioh 
reads as follows \ 

The poiQt which the supply of energy by a 
licensee to a oonsumer sheU be deemed to com- 
mence shall : 

(a) Where the amount of energy supplied to a 
consumer or the electrical quantity contained 
in tbo supply is ascertained by meter, be in 
respect of a conductor from the $ervlc6*line 
whioh passes through the meter the point at 
which such conductor enters the meter and in 
respect of a conductor from the service-line 
which does not pass through tho meter on such 
conductor nearest to the meter ; 

(b) Where the amount of energy supplied to a 
consumer or the electrical quantity contained 
In the supply Is not ascertained by meter be 
the point at which the cut-out is inserted in 

licensee in accordance 

with K. 38. 

Mr. Carden Noad argued that as by 
S. 39 the dishonest abstraction, consump. 
tion or use of energy is made theft, it 
must have been contemplated by the 
legislature that all the elements of "theft” 
as defined in S. 378, I. P. 0., must be 
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present. In dealing with this line of 
argument one must bear in mind that 
Che words of S. 39 are “shall be deemed 
to have committed theft,” not shall have 
committed theft or shall be guilty of 
theft. Therefore, the section means no 
more than that the offender is to be 
treated in the same way as if he had 
committed the offence of theft. In this 
connexion we would refer to the case in 
7 Rang 329 (21), per Heald, J. at p. 336. 


Mr. Noad conceded that the element of 
taking possession of another's property 
might not be essentially present, but he 
did try to argue that what he called the 
root idea was a change in the possession 
of the property. Mr. Carden Noad said 
that S. 19 (a), Electricity Act, and 
R. 31 were necessitated by the fact 
that there can be no actual property in 
electrical energy. At the same time, be 
argued that as a man cannot steal what 
is his own there cannot be any “theft” of 
electrical energy once it passes through 
the meter installed on the consumer’s 
premises, because in effect S. 19 (a) and 

R. 31 inlaw operated to transfer some 
sort of property in the electrical current 
supplied. Mr. Carden Noad sought to 
fortify his argument by reference to 

S. 78, Contract Act (Act 9 of 1872), 
which, he said, governed the contract for 
the supply of the electrical energy as 
between the Calcutta Electric Supply 
Corporation and Babulal Chowkhani. 
B. 78, Contract Act, 1872 is now re- 
produced in S. 5, Sale of Goods Act, 1913. 
Sir Frederick Pollock and Sir Dinshaw 
Mulla in their commentary on that Act 
express the view that it is doubtful whe- 
ther the Act is applicable to such things 
as gas, water and electricity. In our 
opinion, that view is correct, certainly 
as regards electricity. It is, therefore, 
not possible for Mr. Carden Noad to 
derive any support by reference to the 
law relating to the sale of goods. It is to 
be observed that 8. 39 does not say that 
dishonest abstraction or consumption or 
use of energy is theft, but merely that if 
a person dishonestly abstracts, consumes, 
or uses such energy, he shall be deemed 
to have committed theft and so be liable 
to punishment under the provisions of 
the I. P. 0. 


21 Emperor v. Maung Pu Kal, 1029 Rang 203— 
1929 Or 0 177=118 I 0 637=30 Cr L J 961 
=7 Rang 329 (F B). 


Mr. Carden Noad further argued that 
there could be no offence under S. 89, 
Electricity Act, _1910. unless there was, 
first of all, an ' abstraction” of energy, 
and he invited us to read the section as 
if it read “whoever dishonestly abstracts 
and consumes or uses any electrical 
energy.” In other words, Mr. Carden 
Noad invited us to take the view that 
the section only had reference to ab- 
straction plus consumption or use and, 
therefore, could have no applicatiou to a 
case of mere user without abstraction. 
But for the close juxtaposition 'of the 
words “abstracts, consumes or uses” in 
the Indian section however, Mr. Carden 
Noad could not even have begun to put 
forward the argument with which we 
are now dealing. In the corresponding 
English Act the words “causes to be- 
wasted or diverted” are interposed bet- 
ween the word “abstracts” and the word 
“consumes.” As has been already pointed 
out, in the Indian Act “wasting or diver- 
ting energy” are dealt with in S. 40. 
But in our opinion their absence from- 
S. 39 in no way militates against inter- 
preting the section as if it read “dis- 
honestly abstracts or consumes or uses.” 
The absence of the word “or” between the 
words “abstraote” and “consumes” indi- 
cates nothing more than that the draft- 
ing of the section follows an ordinary 
literary form under which where there ie- 
a running series of words or expressions, 
a disjunctive or conjunctive word ie 
placed only between the last two words 
or expressions. In our opinion, therefore, 
there is no substance whatever in Mr. 
Carden Noad’s contsntion that abstrac- 
tion must always be a necessary ingre. 
dient for an offence under S. 39. Incur 
view what was here alleged against the 
consumers, if proved, amounted to dis- 
honestly using and so comes within the 
purview of S. 39, One must bear in 
mind the definition of “disbonestly" as 
contained in S. 24. I. P. 0.. which runs 


us; 

Whoever does anything with the intention 
causing wronglul gain to one person or 
ongful loss to another person, is said to do 
at thing “dishonestly." 

“Wrongful gain” is defined in S. 23’, 
P C., as “gain by unlawful means w 
operty to which the person _^aining is 
it legally entitled.” And wrongful 
38 “ is said to be loss by unlawful meane 
if property to which the person losing 



Calcutta 767 


1936 


Ease Behari v. Emperor 


it is lagally entitled." In the present 
ease upon the assumption that the allega. 
tions against Babulal are correot, be used 
eleotrioity in such a way as to cause a 
wrongful loss of money to the Calcutta 
Electric Supply Corporation and so, in 
effect, wrongful gain to himself. The 
consuming of the eleotrioity and the 
regular causing of the record of that use 
in the shape of the figures on the dials in 
the meters to be altered was, therefore, a 
dishonest user. The argument that as 
the electrical energy was being supplied 
under a contract, the consumer was 
merely using the electricity in a manner 
contemplated by the contract and that 
the tampering with the meters was some- 
thing altogether distinct and separate 
from user cannot hold good. It obviously 
was never contemplated by the contract 
between the Calcutta Electric Supply 
Corporation and the Bharat Lakshmi 
Picture House, for example that there 
should be any supplying of electricity 
otherwise than in accordance with the 
provisions of Cl. 5 of that contract which 
says: 

Tho supply of electrical eoergy shall be regis* 
tered by a meter or maters upon the said pre- 
mises to be provided, fixed and kept iu order 
by the Company. 

It follows that what was contemplated 
by the contract between the Calcutta 
Electric Supply Corporation and tbe 
Bharat Lakshmi Picture House, dated 
4th April 1934, was that all electricity 
to be supplied by the .Corporation should 
pass through the meters installed in the 
epnaumer’s premises in such a way that 
a record of the supply would be made on 
the dials of those meters and that such 
record would remain intact and would 
not be interfered with' in any way by 
the consumer and would be available to 
the Corporation’s meter readers on their 
periodical visits. Mr. Carden Noad in 
the course of his argument referred to 
the case in (1852) 6 Cox's 0 C 213 
(22), in order to support his contention 
that there could be no theft of elec- 
tnoity within the meaning of S. 39 
dhoe the eleotrioity passed through the 
meter on the consumer’s premises. But 
that case does not indicate that there can 
be no theft by way of dishonest user of 
electricity after it passes through the 

^ a house. 

bolder mBerw iok-upon.Tweed contracted 

22. Reg. T. White, (1852) 6 Cox’s 0 C 918, ’ 


with a gas company to consume gas and 
pay according to meter, in order to 
avoid paying foe the full quantity of gas 
consumed, introduced into the entrance 
pipe another pipe for tbe purpose of con- 
veying the gas to the exit pipe of the 
meter, and so to the burners for consump- 
tion without passing through the meter 
itself. The entrance pipe was the pro- 
perty of the householder, but he had not 
by his contract any interest in the gas 
or right of control over it until it passed 
through the meter. He was convicted of 
larceny, and that conviction was affirmed 
upon appeal. The argument put forward 
by Sergeant Ballantioe, who appeared for 
the convicted person, was that an evasion 
of tbe meter and an interference with it 
stand on tbe same ground. Ho argued 
that the meter was only the voucher of 


an account, and if there was a delivery 
according to contract on tbe one band, 
and only a fraudulent dealing with a 
voucher on the other, there was no 
larceny. Tbe conviction was however 
affirmed, Lord Campbell, C. J. having 
remarked in the course of the argument: 
"Is not this a taking invito domino?” 

In the present case it seems to us that 
consuming or using was invito domino in 
the sense that the Corporation never 
permitted or contemplated that eleotri- 
oity would be consumed or used save on. 
the basis that the consumer would allow 
a correct and accurate record of the con- 
sumption and user to be made upon the 
meter and preserved until that record 
could be seen by the officer of the Electric 
Supply Corporation. There can bo no 
doubt whatever in our opinion that the 
facts alleged against Babulal Chowkhani. 
if established, were sufficient to bring him 
within the words of S. 39 and that he 
must be deemed to have committed theft 
within the meaning of the Indian Penal 
Code. No doubt, they would also consti- 
tute an offence of cheating as defined in 

M j Carden 

Noad did not dispute this. He merely 

took the same kind of line as was taken 
fiallantine in Beg v. Whito 
(22), supra namely that the offence 
was one of cheating and not one of theft 
As a final point of law, Mr. Carden Noad 
endeavoured to argue that the offence 
committed by his client if any fell wiS 
the ambit of the provisions of S. 44 
Electricity Act, 1910. Sub.ss. (o) and 
(d/ atd as follows t 
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(c) Whosver maliciously iDjnres any meter 
referred to in S. 26, sub-s. (1). or any meter, 
indicator or apparatus referred to in S. 26. sub- 
s. (7), or wilfully or fraudulently alters the 
Index of any such meter, indicator, or apparatus 
or prevents any such meter, indicator or appa- 
ratus from duly registering; (d) whoever impro- 
perly uses the energy of a licensee: shall be 
punishable with fine which may extend to 
Rs. 500 and, in the case of a continuing oSence, 
with a daily fine which may extend to Es. 50; 
and if it is proved that any artificial means 
exist for making such connexion as is referred 
to in Cl. (a) or such communication as is referred 
to in Cl. (b) or for causing such alteration or 
prevention as is referred to in Cl. (d), and that 

the meter, indicator or apparatus Is under the 
custody or control of the consumer, whether it 
is his property or not, it shall bo presumed, 
until the contrary is proved, that such con- 
nexion, communication, alteration prevention or 
improper use, as the ease may bo, has been 
knowingly or wilfully caused by such consumer. 


With regard to this last provision it was 
pointed out to Mr. Noad that to say that 
the behaviour of his client fell within 
sub-s. (d) is inconsistent with his previous 
argument that after the electrical energy 
bad passed through the meter it in effect 
became the property or quasi property of 
the consumer. No doubt, the facts of this 
case bring all the tamperers within the 
purview of sub-s. (o), and possibly also 
Babulal Chowkbani. who it is alleged is a 
person who caused or allowed a fraudu- 
lent alteration of the index of the meters. 
But even if that were so, there can be no 
force in Mr. Carden Noad's argument 
that because a specific offence is provided 
for in S. ii, S. 44 should have been re. 
sorted to by the prosecution and not S. 39 
or any other provision of the penal law. 
Mr. Carden Noad's argument on this 
point is entirely destroyed by the provi- 
sions of the General Clauses Act (Act 10 
of 1897), S. 26, which says: 

Where an act or omUeiOQ constitutes an 
ofience under two or more enactments, then the 
oSender shall be liable to be prosecuted and 
punished under either or any of those enact* 
ments, but shall not be liable to be punished 
twice for the same. 

We think that for the purpose of S. 26, 
General Clauses Act, it must be taken 
that Ss. 39 and 44, Electricity Act, are to 
be considered as separate enactments: see 
;S. 3, sub-s. 17, General Clauses Aot. 
There can therefore be no doubt that it 
was quite open to the prosecution to 
charge the accused Babu Lai Chowkbani 
with such offences as the facts and cir- 
cumstances seem to warrant. All the 
points of law put forward and argued by 
Mr. Carden Noad on behalf of Babulal 
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Chowkbani were adopted and relied upon 
but without further argument by the 
learned advocates appearing for the other 
appellants respectively. Having disposed 
of all the legal points put forward on 
behalf of the appellants, and having held 
that the trial was not illegal by reason of 
any misjoinder of charges or of the joint 
trial, it becomes necessary to be con- 
sidered whether upon the facts all the 
convictions or some and which of them 
ought to be upheld. We have already 
expressed the opinion that it was not 
proved that the accused were all parties 
to one large conspiracy. 

It now becomes necessary to consider 
the facts. We are not at all sure that 
Mr. Page (appearing on behalf of the 
Crown in support of the conviction) him- 
self did not realise that he was confronted 
with considerable difficulty in seeking to 
argne that there was one conspiracy and 
one conspiracy only as between all the 
tamperers and each of the consumers, 
each of whom, as one would have thought, 
was merely concerned to secure a reduc- 
tion of his own electricity bills without 
any interest in or knowledge of all the 
nefarious practices of other consumers. 
The conspiracy alleged was to commit 
theft. Mr. Page endeavoured to justify 
that allegation by saying that the agree- 
ment between the tamperers and the 
consumers, either taken together or in 
groups so intimately connected as to 
form an integral confederacy, was some- 
thing like this : the consumer vis-a-vis 
the tamperer agreed to give access to his 
meter and to allow the tamperer to alter 
the index. The tamperer on his part 
vis-a-vis the consumer agreed, if rewarded, 
to come to the consumer’s premises and 
to alter the index of the meter there. 
The consumer agreed to pay the tamperer 
as a reward for what he did so much per 
week or per month or agreed to pay to 
the tamperer as reward one-half of that 
amount of which it was the consumer s 
intention to avoid payment by means of 
what the consumer did. The agreement 
by the tamperer was the agreement ^o 
do an illegal act, namely to do the alter- 
ing of the index of the meter. The agree- 
ment by the consumer was also an agree- 
ment to aid the tamperer in altering the 
index. 

The intention of the tamperer by rea- 
son of which he entered into such an 
agreement was to make gain by way of 
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a toward for aiding the consumer in des- 
troying the evidence of dishonest con- 
sumption or user by the consumer of 
electrical energy, i. e., the evidence that 
the consumer had consumed or used 
•energy which he had consumed or used 
with the intention of so doing without 
payment, i. e., to make gain as a reward 
for concealing evidence of theft by the 
oonsumer. It was the intention of the 
consumer, by reason of which be entered 
into the agreement, to make gain by dis- 
honestly using electrical energy, i. e , to 
make gain by means of theft and to obtain 
the aid of the tamperer in destroying the 
evidence of that theft. 

Mr. Page contended that the agreement 
constituted criminal conspiracy since it 
was an agreement to do illegal acts, form- 
ing one series of acts : dishonest user 
(theft) ; alteration of the inde:; of a meter 
(to destroy the evidence of theft). The 
essential ingredient was theft by dis- 
honest user. Without the common object 
of the parties, the making of gain, the 
agreement could not have come into 
existence. But that though the gain was 
the ultimate object, the subsidiary but 
necessary object was the commission of 
the theft by the consumer. In our vfew 
the situation, as now appears from a 
eurvey of the whole of the evidence in 
the ease, is that in all probability there 
was a conspiracy or, at any rate, a close 
association between al! the tamperers as 
each, and an agreement between each 
individual consumer and his assistants 
inoloding members of bis own staff and 
the particular tamperers who brought 
about all the tampering. Holding as we 
that it was not established that there 
was any conspiracy of the kind mentioned 
in the charge laid under S. 120-3, I.P.C., 
it follows that the convictions on the 
conspiracy charge must be set aside. 

It then becomes necessary to determine 
whether and to what extent the coavic. 
tions of the appellants on the other 
charges oan be maintained. At the 
outset it is to be borne in mind that 
although these appeals are upon questions 
of fact as well as upon questions of law, 
we are not in a position of retrying the 
accused and although we can alter the 
findings, these proceedings are not a re- 
hearing of the case. Therefore due weight 
must be given to the oonolusiona arrived 
at by the learned Magistrate who had the 
advantage of seeing and hearing the wit- 
1936 C/97 & 98 
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nesses. We are satisded that in spite of 
the form of the charge the accused were 
at no disadvantage by reason of the exist- 
ence of the conspiracy charge and the 
learned Chief Presidency Magistrate dealt 
with the evidence as against each indivi- 
dual accused carefully and conscien- 
tiously. 

We now proceed to consider whether 
the conclusions arrived at by the learned 
Magistrate as against each of the appel- 
lants severally were justided by the evi- 
dence given in the case. We have given 
this part of the matter our close and care- 
ful consideration. We deal with the case 
of eaob of the appellants in the order in 
which they are dealt with in the judg- 
ment of the Court below. Babulal Chow- 
kbani was found guilty of theft as well as 
coQspiraoy. He was sentenced under 
S. 39, Electricity Act, 1910, read with 
S. 3d0, Penal Code. There was no sepa- 
rate sentence on the charge of conspiraoy. 
The evidence on which the learned 
Magistrate baaed hia conviction may be 
aummarized thus: (The judgment then 
discussed the evidence and proceeded.) 
Looking at the evidenoe as a whole, we 
are quite satisfied that Babulal Chow- 
kbani did employ persons to alter the 
index of bis meter with a view to evading 
payment of a considerable portion of the 
eleotrioal energy supplied to bis premises 
by the Calcutta Electric Supply Corpora- 
tion, that over a lengthy period as alleged 
by the prosecution, week by week, he had 
the intention of using eleotrioal energy 
with the intention of evading payment for 
the electric energy used by him. In those 
circumstances, we are satisfied that his 
ooDviotion on the charge under S. 39, 
Eleotrioity Act, was correct and that ho 
was rightly found guilty of theft. We 
think however that the sentences should 
have been passed under the provisions of 
S. 379 and not S. 380, Penal Code. We, 
accordingly, dismiss the appeal of Babulal 
Ohowkhani (Appeal No. 464) and direct 
that the sentences of one year’s rigorous 
imprisonment and a fine of Rs. 1,000, in 
default six months’ rigorous imprison- 
ment, bo recorded as being passed under 
S. 39, Electricity Aob read with S. 379 
Penal Code. Babulal Ohowkhani must 
surrender to his bail and serve out tbo 
sentence imposed upon him. (The judg 
ment then discussed the evidenoe with 
r*®.**^® other acoused and proceed- 
ed.) It IS perhaps desirable that we 
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should observe at this point that although 
we have held that there was no misjoin, 
der of charges or mistrial of the appel. 
lants by reason of the framing of the 
conspiracy charge and combining that 
charge with certain other charges against 
certain of the accused persons, there is at 
the present time in this province too 
great a tendency to make charges against 
a number of persons that they were 
parties to a conspiracy and so guilty of an 
offence under S. 120 B. Penal Code, in 
circumstances where charges of ordinary 
substantive offences would be enough. 
The result is that what ought to be com. 
paratively short and simple cases become 
long, complicated and unwieldly and in- 
stead of being disposed of quickly, drag on 
for a very long time Moreover, there are, 
as we know, certain obvious advantages 
which the prosecution may derive and 
sometimes unfairly derive, from the exis. 
tenoe of a charge of conspiracy covering a 
number of persons said to have committed 
several offences either of one and the 
same kind or of different kinds within the 
four corners of the dimensions of the 
conspiracy. In the present instance if we 
had the slightest reason to suppose that 
any of the convicted persons bad been 
unfairly dealt with by reason of the whole 
body of them having been charged with 
conspiracy, we should have felt it our 
duty to quash the proceedings. It is fortu. 
nate for the prosecution that although we 
have given the closest attention and con- 
sideration to the points urged by the 
learned Advocates appearing for the 
appellants, we have not come to any such 
conclusion. The pieces of evidence which 
Mr. Carden Noad said would not have 
been admissible but for the existence of 
the charge of conspiracy, and also those 
pieces of evidence which Mr. Carden* 
Noad declared would not be admitted in 
any event, none of these things have, in 
our opinion, had any influence adverse to 
the interests of the convicted persons or 
any of them. For the reasons given above, 
the appeal of Bash Behari Shaw (appel- 
lant in Appeal No. 446), Sushil Eumar 
Ghose (appellant in Appeal No- 461), Jaga- 
dish Singh (appellant in Appeal No. 462), 
Babulal Chowkhani (appellant in Appeal 
No. 464), Ganesh Bahadur (appellant in 
Appeal No. 465), and Sailendra Nath 
Mukberji (appellant in Appeal No. 466), 
are dismissed. These appellants will sur- 
render to their bail bonds and will serve 
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out the sentences imposed upon them 
The appeal of Fatal Chandra Santra 
(appellant in Appeal No. 461) and the 
appeal of Manindra Nath Dey (appellant 
in Appeal No. 453), are allowed. These 
two appellants will be discharged froia 
their bail bonds and released forthwith, 
R.M /r k. Order accordingly ,. 
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R. C. Mitter, J. 

AH Eossain Shaikh and another 
fendantS“Appellants. 

V. 

Jonabali Mondal and Respon- 

dents. 

Appeal No. 1622 of 1933, Decided on 
12th December 1935, from appellate 
decree of Addl. Sub-Judge, Nadia, D/. 
14th June 1933. 

(a) Landlord and TenanI — Suit for arreara- 
of rent— Determination of status of tenant is 
unnecessary. 

In a snit for recoyery of arrears of rent, H ia 
not necessary to go into the question of statue 
of the tenants. [p 771 C 1] 

(b) Bengal Tenancy Act (8 of 1885), S. 25 
^Pottab — Recitals in — Pottab executed 
after commencementof tenancy— Recitals not 
admissible ai^ainst tenant. 

Recitals, in favour of a landlord, contained ii^ 
a Pottah, executed since the creation of tenancy 
cannot be used in evidence against the tenant. 
These recitals have an effect like those in a 
third party document. [P 771 C 2] 

(c) Transfer of Property Act (1882;, S. 107* 
^Kabuliat— Applicability. 

Section 107, T F. Act. has no application to 
kabuliyat In respect of agricultural land 

[P 771 0 

(d) Tenancy ^ Agricultural land — Docu- 
ment if written must be registered Unregit* 
tered document it inadmissible in evidence. 

A tenancy in respect of agricultural land can* 
be created by an oral agreement, but if ait 
instrument is executed to that effect then ii 
must be registered under S. 17 (1) (d), Registra- 
tion Act; if not registered it becomes inadmissi- 
ble under S. 49 ol the same Act. [P 772 0 1] 

(e) Registration Act (16 of 1908), S. 17 (1) 
(d) — Amalnama — Contract for sale of grow- 
ing slraw*~Vendee acquiring interest in laud 
— Document embodying such contract re- 
quires registration. 

In contracts for sale of growing straw the 
vendees derive a benefit from the further growth 
of the thing sowed, from further vegetation and 
from the nntrizneot to be afforded by the land 
and tbns acquire an interest in the land itself 
and hence an amalnama or a kabuliyat embody- 
ing such a contract requires registration t Afar- 
shall V, Oresfif I C P D 3b, Re/. (P 772 0 1, 2) 

A. C. Gupta and Shamsuddin Ahmed 
— for Appellants, 

S. C, Ghoudhury^ Abdul AH and Barn^ 
endra Mohan Mazumdar (for By- Eegis- 
trar)— for Bespondents. 
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Judgment. — This appeal is on behalf 
of defendants 1 and 2 and arises out of a 
suit for recovery of arrears of rent for the 
year 1336 B. S. and the Ashar kist of 
1337. The plaintiffs came to Court with 
the case that the defendants were Ijara- 
dars under them for five years commen. 
oing from 1335 B. S. and that the 
rent payable by them is Rs. 475 a 
year. The case of the defendants is 
that they are raiyats and the rent is not 
Rs. 475 bub Rs. 234.13-0 a year. An issue 
was framed as to the status of the defen- 
dants. The lower appellate Court has 
come to a finding that the defendants are 
Ijaradars as alleged by the plaintiffs and 
that their right to remain on the pro- 
perty demised had ceased in the year 
1339. Having regard to the fact that it 
is a suit for recovery of arrears of rent, I 
am of opinion that it is 'not necessary to 
go into the question of status and that 
question ought to have been left open by 
the lower appellate Court. Both Mr. Roy 
Cboudbury and Mr. Gupta agree that 
the said question ought to have been left 
open. I accordingly eipunge that portion 
of the judgment of the lower appellate 
Court which deals with the defendants' 
status and leave the question open to be 
litigated if and when occasion arises. 

The other question involved in this 
appeal is as to the rate of rent. The 
lower appellate Court has come to the 
QODolusion that the rent is Rs. 475 and 
on that finding he affirmed the decree of 
the first Court. Mr Gupta appearing for 
the appellants urges that this finding is 
based on inadmissible evidence and ought 
to be set aside and the case remanded to 
the lower appellate Court in order that 
the said Court may come to a finding as 
to what is the amount of rent, after 
excluding such evidence as is inadmissi* 
hie. For the purpose of arriving at his 
finding, the learned Subordinate Jndge 
has found the Dakhilas produced by 
the defendants to be not genuine. That 
finding is baaed on evidence and must 
stand. Bub the lower appellate Court in 
coming to its finding as to the rate of 
rent relied principally npon Ex. 7 which 
is said to be an Amalnama, and the reci- 
tals in three Pobtas Exs. 1, 2 and 8, the 
recitals being that the defendants are 
Ijardars holding at the rent of Rs. 475 
and that the term of their Ijara at the 
date of the pattas had nob expired bnt 
was to run on for another font years. The 


question therefore raised in this appeal is 
whether Ex. 7 and the recitals in the 
three pottas are admissible in evidence 
against the defendants. 

I shall first deal with the recitals con- 
tained in the pottas. In my judgment 
those recitals are not admissible in evi- 
dence. These pottas were executed in the 
year 1336 B. S. They are executed in 
favour of the plaintiffs by some of their 
co-sharers. I do nob see under what pro- 
visions of the Indian Evidence Act those 
recitals could be in evidence against the 
defendants who had secured their into- 
rest from the plaintiffs and their co- 
sharers before the execution of these 
pottas. If the defendants’ interest had 
been created after the execution of the 
pottas any recital therein would have 
been evidence against them, because they 
being undoubtedly evidence as against 
the plaintiffs would have been admissible 
in evidence against the defendants as 
their assigns. But having regard to the 
fact that the defendants bad already 
acquired a right from the plaintiffs before 
the pottas were executed the recitals are 
like those in a third party document andl 
are not admissible in evidence against) 
them. 

As regards Exi 7, though it is no doubt 
described as an Amalnama in one part of 
the document and an ekrar in another 
part of it, it cannot he by any stretch of 
language an Amalnama or warrant for 
possession given by the landlords to the 
tenants because this document was not 
executed by or on behalf of the plaintiffs 
landlords but by the tenant defendants. 
I have gone through the terms of the 
document. The document is really a com. 
binationof a kabuliat and a bond promising 
payment of a portion of the selami which 
was paid then and there. By this 
document the defendants took Banda- 
bust or lease of the property for five 
years. The rent and all the terms of the 
settlement are given in detail. The land 
is described as kbarban, that is to say, 
land covered by straw in its natural state. 
I am prepared to accept the contention 
of Mr. Roy Choudhury that it is a kabuli- 
yat in respect of agricultural land and the 
provisions of S. 107, T. P. Act, have no 
application whatsoever, that is to say for 
the purpose of creating a lease of such 
land, it is not necessary that the lease 
must be created by a registered document 
only. Settlement might as well have been 
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made by means of oral agreement, Bat 
;wh 0 n an instrument has been executed 
the question is whether it is affected by 
the provisions of the Registration Act. In 
my judgment, if it is a lease of immoveable 
property, it is affected by the provisions 
of S. 17, sub-s. (l), Cl. (d). Registration 
Act, and it requires registration, and not 
being registered it is not admissible by 
reason of S. 49, Registration Act, and on 
that ground it ought not to have been 
.admitted in evidence. In the previous 
paragraph I have assumed that Ex. 7 is a 
kabuliyat evidencing the terms of a lease 
of immoveable property. But Mr. Roy 
Cboudhury has argued before me that by 
this document no interest in immoveable 
property has been created, and it is 
merely a contract for sale of straw grow- 
ing on the land and therefore it is a con- 
tract for the sale of goods and so required 
no registration. I am unable to give effect 
to this contention. The principle in such 
cases has been formulated in the case of 
Duppa V. Mayo (l) cited by Lord 
Coleridge, Chief Justice, in (1876) 1 0 P D 
35 (2) at p. 39 and is in these words : 

l!be principle of these decisions appears to be 
this : that wherever at the time of the cootract 
it is contemplated that the parchAser should 
derive a benefit from the further growth of the 
thing sold, from further vegetation, and from 
the nutriment to be afiorded b; the land, the 
contract is to be considered as for an interest in 
land but where the process of vegetation is 
over, or the parties agree that the thing sold 
shall be immediately withdrawn from the land, 
the land is to be considered as a mere warehouse 
of the thing sold, and the contract is for goods. 
This doctrine has been materially qualified by 
later decisions, and it appears to be now settled, 
that with respect to implements or fruelusin^ 
dustriales, etc., corn and other growth of the 
oarth which are produced not spontaneously 
but by labour and industry, a contract for the 
sale of them while growing, whether they are 
in a state of maturity or whether they have 
still to derive nutriment from the land in order 
to bring them to that state, is not a contract 
for the sale of any interest in land but merely 
for the sale of goods. 

It is the admitted case of both sides 
that the straw which was on the land 
was nob fructus industriales; it grew on 
the land in a wild state. On the terms 
of the Amalnama it is Quite clear that the 
defendants were to derive benefit from 
further vegetation and from the nutri- 
ment to be afforded by the land. I 
accordingly hold that the Amalnama 

L 1 Wms. Saunders notes, 894 (896). 

2. Marshall v. Green, (1876) 1 0 P D 35—45 
L J 0 P 158=83 L T 404=24 W B 175. 
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created an interest in land in favour of 
the defendants and was not merely a con. 
tract for the sale of goods. In this view 
of the noatter I do hold that Ex. 7 ie 
nob admissible in evidence because it is 
nob a registered document. The Judgment 
of the learned Subordinate Judge makes 
it quite clear that in arriving at his find- 
ing that the rate was Bs. 475 a year, be 
has relied greatly if nob entirely upon the 
aforesaid four documents. Inasmuch as 
I have held that these four documents 
are nob admissible in evidence, the decree 
of the learned Subordinate Judge must 
be set aside and the case remanded in 
order that the question as to the rate of 
rent payable by the defendant may be 
decided on the other evidence on the re. 
cord. It must however be made clear 
that the finding of the learned Subordi- 
nate Judge on the genuineness of the 
Dakbilas produced by the defendants 
stands. The appeal is accordingly allowed 
and the case is remanded to the lower 
appellate Court to be disposed of in 
accordanoe with law. The costs of this 
appeal will abide the result. 
b.d./b.k. Appeal allowed. 
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E. 0. Mitter, J. 

Ensup Mandal and another — Defen- 
dants — Appellants. 

V. 

Golapjan (Golapjannessa) Bibi and 
others — Respondents. 

Appeal No. 1532 of 1933, Decided on 
11th December 1935, from appellate de- 
cree of Sub. Judge, 2Dd Addl. Court, 24- 
Parganas, D/- 31st March 1933. 

Ret judicata Incidental istue'^Itiue de* 
cided not neceitary— Remit of former suit 
unaffected by decition of tuch iiiuO'^Such 
decition if not ret judicata in later suit. 

In a former suit between tbe same parties if 
an issue was decided but the finding of the issue 
was not necessary or if the finding on the issue 
was the other way, the result of the suit would 
have been unaffected, then that was an inoi* 
dental issue and a decision thereon is not res 
judicata between the parties in a later suit: 
Concha v. Concha, (1886) 11 A C 541, Ref, 

[P 774 0 1] 

Narendra Chandra Bose and Snfj/- 
endra Nath ilitter^toT Appellants, 

Sira Lai Ghakrabarty, Babindra Nath 
Bhattacharji and Bamendra Mohan 
MazumdaritotLy, Registrar)— for Res- 
pondenta. 

Judgment. — This appeal is by the de- 
fendanba in a suit instituted by the plain- 
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tiflfe for a declaration that tbe lands 
recorded in Khabians Nos. 228 and 314 of 
Mouza Matburapurand inKbatianNo. 69 
of Monza Akatpur, constitute one Jama 
bearing a rental of Rs. 15 per year and 
that tbe decree obtained by the landlords 
defendants in rent suit No. 499 of 1931 is 
a fraudulent one. In the record of rights 
which was finally published under Cb. 10, 
Ben. Ten. Act, the land recorded iu 
Khatian 314 of Mouza Mathurapur has 
been shown to bo one bolding held at a 
rental of Rs, 15 a year, and tbe lands in 
Khatian 328 of Mouza Mathurapur, and 
in Khatian 69 of Mouza Akatpur have 
been shown as constituting another hold- 
ing bearing a rental of Rs. 15. In 1931 
the defendants instituted a suit to re- 
cover rent for tbe years 1334 to 1337 at 
tbe rate of Rs, 15 a year from the plaintiffs 
in the present suit and their oo-sharers 
tenants. The plaintiffs in this suit did 
not enter appearance but their co-tenants 
did. Tbe decree was an es parte decree 
against the present plaintiffs and a con- 
tested decree against their co-sharers. In 
tbe plaint of that suit the defendants 
described the tenancy by reference to tbe 
khatian number. They said that the 
tenancy consisted of lands recorded in 
Khatian 314 of Mouza Mathurapur. The 
contesting defendants in that suit ap- 
peared and raised the defence that the 
tenancy which they and their co-sbaters 
held at a rental of Rs. 15 a year under the 
landlords, comprised the lands not only of 
Khatian 314 but also tbe lands InKbatian 
228 of Mathurapur and Khatian 69 of 
Akatpur. 

On that the following issue was raised: 

Have tbe plaintiffs included in the two 
suits (we are not concerned with the 
second suit) all the plots of land covered 
by the Jamas in question? If not can they 
get a decree?” As I read the judgment it 
appears that the Court decided the issue 
in favour of the landlords. It held that 
although the documents exhibited in the 
case would tend to support the tenants’ 
case, the record of rights must be 
taken to be correct inasmuch as there was 
no certain evidence to rebut it. On that 
footing a decree was passed against the 
tenants. For the purpose of defeating this 
suit the landlords defendants have raised 
two points, first of all they state that the 
decision on the aforesaid issue in the rent 
suit of 1931, operates as res judicata and 
prevents the plaintiffs in the present suit 
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from re-agitating the same question; and 
secondly, they say that in fact the record 
of rights is correct, there being really two 
Jamas each held at a rental of Rs. 15. On 
the merits the lower appellate Court has 
come to the conclusion that the plaintiff s 
case is true and the lands recorded in 
Khatians 314, 228 and 69 form one single 
holding at a rental of Rs. 15. On the 
question of res judicata the lower appel- 
late Court has differed from the first 
Court. The first Court held in favour of 
the defendants, namely, the question is 
res judicata, but tbe lower appellate Court 
has taken a contrary view. In ray judg- 
ment the view taken by the lower appel- 
late Court is correct. 

Tbe rent suit was instituted after the 
amendment of the Bengal Tenancy Act. 
S. 148, Cl. (o) provides that when the 
record of rights is finally published the 
plaint in a rent suit shall contain a state- 
ment of the serial number or numbers 
borne by the tenancy in the record of 
rights and of the area and rental of the 
tenancy according to such record. Hav- 
ing regard to tbe proviso which is 
added to sub-s. (c), it is not necessary 
now that tbe plaint in a rent suit shall 
contain the statement of situation, desig- 
nation, extent and boundaries of the land 
held by the tenant where a Record of 
Bights has been finally published, that is 
to say Cl. (b), S. 148, has no applioation. 

Tbe plaint in the rent suit filed after 
the amendment came into force, would 
be a good plaint if it contains the serial 
number or numbers of the tenancy in 
the Record of Bights and of the area and 
rental according to tbe Record of Bights. 
Such being tbe position the question is 
whether the issue which was raised in 
the rent suit of 1931 was a direct and 
substantial issue between the parties or 
was only an incidental issue. In my 
judgment even if that issue had been 
decided against the landlords the rent 
suit could not have been dismissed be- 
cause tbe plaint bad complied suflioiently 
with the requirements of law as indicated 
in S. 148, 01. (c), Ben. Ten. Act, and 
there was not dispute as to the rate of 
rent. In (1886) 11 AC 541 (l) Lord 
Hersohell at p. 560 has formulated a test 
for the purpose of deciding whether an 
issue raised and decided in a case, is a 

1. Oonoha T. Oonohft, (1386) 11 A 0 641=56 
L J Oh 267=55 L T 522=35 W R 177. 
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direct and substantial issue or only an 
incidental or collateral issue. The pas- 
sage runs thus : 

Now I do not think it can be disputed that 
that finding was not essential to the judgment 
m the cause. If there had been no such finding 
or if the finding had been the other way. it might 
equally well have been the case that the learned 
J udge was bound to decree probate of the will 
to the executors. 

In that case the probate Court in de. 
ciding whether a probate should issue or 
not, had to decide the issue as to whether 
the testator had a domicile in England or 
in Chilli. The learned Judge of the 
Probate Court, Sir C. Cresswell, came to 
the conclusion that the testator had an 
English domicile at the date of the suit. 
Later on, in a Bill instituted by the 
daughter of the testator, a question arose 
whether the testator could dispose of 
effectively the whole of the property, it 
being her case that if the testator had a 
domicile at Chilli he bad disposing power 
only over a fourth part of bis estate and 
she was entitled to the remainder of the 
estate under the Chillian law. The deci- 
sion of the Probate Court was put forward 
and it was stated that the said decision 
operated as res judicata on the question 
of domicile. The said objection was 
overruled. 

The facts of this case are that even if a 
decision on issue 1 in the rent suit had 
been justly the other way, that is to say, 
even if that issue had been decided in 
favour of the defendants in the rent suit 
the Court was bound to decree the rent 
suit ioaBmucb as there was no dispute 
about the relationship of landlord and 
tenant and as to tbe rate of rent or of 
the period in arrears. The plaint bad 
complied with tbe provisions of Cl. (cj, 
S. 148. For these reasons I bold tbe 
decision in the rent suit on tbe point in 
coutroversy being a decision on an inoi. 
dental, and collateral issue, is not res 
judicata between the parties in this suit. 
For these reasons I dismiss this appeal 
with costs. The prayer for leave to ap- 
peal under Cl. 15, Letters Patent, is re- 
fused. 

B.d./b.k. Appeal dismissed. 
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D. N. Mitter and Patterson, JJ. 
Secy, of Defendant— Appellant. 

V. 


Krishna Prosad Roy Ckaudhuri — 
Plaintiff 1 and another — Rospondents. 

Appeals Nos. 277 and 283 of 1931. De. 
cided on 19bb December 1936, from 
original decrees of Sub-Judge, Isb Addl 
Court, Sylhet, DA 31st July 1931. 

(a) Aisam Land and Revenue Regulation 
(lof 18S6), S. 8 (b)-Statu8 of a land^bolder^ 
Acquisition of. dependent not on the Jength 
cf possession but on the lessee's holding under 
the lease for 10 years. 


Secbiou 8 (b), Assam Land and Revenue 
Regulation, does not make it obligatory on 
the lessee to occupy the land for 10 years 
before he can acquire the status of a land- 
holder. All that it says ie that he must hold, 
irrespective of the period of occupation under a 
lease given, for a term of not less than 10 years. 
Tbe acquisition of the rights of a land-holder is 
not dependent on the length of possession under 
the lease but it is dependent on the lessee’s 
hoJding under a lease which is given for a term 
of 10 years. [P 778 C 2] 

(b) Assam Land and Revenue Regulation 
(1 of 1886}, Ss. 12, 29 and 70-Scope of. 

Section 70 was intended to cover only cases 
of such lands, that is waste land or lands 
which have been held on behalf of proprietor 
Government. [P 779 0 I] 

^ (c) Surrender— Rights acquired by party 
contracting himself out of rights in respect 
of property worth more than Rs 100— Regis- 
tered document necessary— Besides some 
express declaration on tbe part of the party 
surrendering bis rights is necessary. 

Id order to show that a party has contracted 
himself ont of his rights and surrendered what 
he had already acquired with reference to pro- 
perty the value of which is more than Bs. 100, 
tbe transaction must be evidenced by a regis- 
tered document under the Begisbration Act 
(1877). But apart from registration It is neces- 
sary to show some express declaration on tbe 
part of the party abandoning bis rights. 

[V 779 0 2; P 780 0 Ij 
(d) Practice— Plea — Law point can be taken 
in appeal. 


A plea that a particular deed requires regis- 
tration is a pure question of law; and a pure 
question of law which is not dependent on any 
disputed facts can be allowed for the first time 
in appeal. [P 779 0 2] 

^ 4c (e) Lease— Forfeiture clause in lease 
was ultra vires of statute— Party can deny its 
binding nature — Deed void in part ^Estoppel 
may arise from the part that is good— This 
is an exception to tbe general rule that there 
can be no estoppel against statute. 

Where a forfeiture clause inserted in a lease 
deed is ultra vires of the statute and as there 
can be no estoppel against tbe statute it is per* 
missible to a party to say that they are not 
bound by the term which is in contravention ol 
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tho statute, but it is well established that if a 
a deed is void in part only and the rest be 
separable, estoppel may arise from the part 
which is good. This latter proposition is an 
exception to the general rule that whore a deed 
has been executed in contravention of the 
statute, the law of estoppel does not apply. 

[P 780 C 1] 

Brojolal Chakravarti, Gopal Chandra 
Das, Ananda Ch. Karkoon and Nripendra 
Ch. Das — for Appellant. 

Basakand Mnkerji—lot Respondents. 

D. N, Mitter, J.— The suit in which 

this appeal arises was brought by the 

plaintiffs, now appellants, for a declaration 

that the Government have no right to 

resume any portion of certain Ham lands 

covered by pottas Nos. 3 and 9 in suit, 

, „ 24512/24505 

that is to say. potta No. — g "g — 

present No. 1 or to settle the same after 
resumption with any other third person 
4iDd for a further declaration that the 
plaintiffs have the status of “landholder" 
in respect of the lands of the pattas in 
'Suit within the meaning of Assam Land 
Revenue Regulation, Regulation 1 of 1886, 
as well as for conbrmatioa of possession 
of the two plaintiffs of the lands of the 
patta in suit and for a perpetual injuno* 
tion restraining the Secy, of State from 
'disturbing the possession of the plaintiffs. 
The plaintiffs also asked in the suit for a 
deolaration that they have exclusive right 
to take settlement from the Government 
at a proper jama of all the land of the 
Ham Pottas in suit and they prayed for 
other reliefs also. The plaintiffs also asked 
for restoration of possession of such por- 
tion of the lands of the pottas in suit from 
which they might have been dispossessed 
in the meantime by the action of the Gov- 
ernment and they prayed for mesne profits. 
The suit was resisted by the Secretary of 
State who filed a written statement in 
which they raised several defences to 
which reference will be made hereafter. 
The Additional Sabordinate Judge of 
Sylhet decreed the suit of the plaintiffs 
in a modified form. He held that the 
plaintiffs have theinterestof land-holders 
within the meaning of S. 6 of the Regu. 
iation, in respect of all lands of the Ham 
potta No. 1 in suit, as described in the 
Ilam potta of the English year 1902, but 
the Subordinate Judge came to the con- 
■olusion that the defendant is entitled to 
make kbas and to select for making khas 
the remainder after setting apart l/5th 
out of the oulburable waste land within 


the said property. He declared that the 
plaintiffs are entitled to get re-aettlement 
of such portion of the mebal as is not 
included in the aforesaid resumption. 
The Subordinate Judge held further that 
the plaintiffs be confirmed in their pos- 
session of that portion of the land whioh 
the defendant is entitled to resume so 
long as the same is not resumed as well 
as of the remaining lands of the mebal. 
The plaintiffs have preferred an appeal 
against that portion of the decree which 
refuses to give the plaintiffs a declaration 
in terms of their prayer No. 1 in whioh 
they asked for a deolaration that the 
Government have no right to resume any 
portion of the lands of the pottas in ques- 
tion. This appeal has been numbered as 
Appeal from Original Decree No 283 of 
1931 with whioh we will deal first. It may 
be mentioned that the Secretary of State 
has also preferred an appeal to this Court 
and that is against that portion of the 
decree of the Sabordinate Judge whioh 
affirms the plaintiff's possession in that 
portion of the land which the Secretary 
of State is held to have been entitled to 
resume so long as the same is not re- 
sumed. That appeal has been numbered 
as Appeal from Original Decree No. 277 of 
1931. It has been oonoeded by Dr. Mu- 
kberjee who appears for the Seoretary of 
State that if the appeal of the plaintiffs, 
that is Appeal from Original Decree 
No. 283 of 1931, suooeeds it would follow 
that the appeal of the Seoretary of State, 
namely, Appeal from Original Deoree 
No. 277 of 1931, must necessarily fail. 

Appeal No. 283 of 1931. — We now 
proceed to deal with the appeal of the 
plaintiffs, namely, Appeal from Original 
Decree No 283 of 1931. The facts whioh 
give rise to the contentions in this ap- 
peal are not many and are not aubstan- 
tially in dispute. The question really 
turns on the effect of certain provisions 
of the Assam Land Revenue Regulation 
as to the status of the plainiiffs as well as 
on the effect of the potta No. 1 whioh 
has been marked as Ex. Y in the suit and 
was executed on behalf of the Seoretary 
of State in the year 1902. Sea p. 54 of 
Vol. No. 1. part 2 of the paper-book of 
Appeal from Original Deoree No. 277 of 
1931 whioh for the sake of oonvenienoe 
wo shall hereafter refer to as Vol. “D.” 
The plaintiffs case is this : that' there was 
a settlement of two estates whioh will be 
described for the sake of brevity as 
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estates Nos. 3 and 9 with the plaintiffs in 
1888. Estate No. 3 was granted for a 
period of eight years commencing from 
1298 to 1302 B. S.. on 23rd July 1888. 

See p. 144, Vol. D of the paper book. 

This document has been marked as 
Ex. M. With regard to the Estate 
No. 9 there was a kabuliat, Ex. N (l), 
which evidenced an Ham settlement. It 
appears that under both these documents 
the land which was settled was .the land 
which belonged to the Government and 
was in possession of the Government and 
which was not in the possession of the 
plaintiffs ; and this was the land over 
which none of the plaintiffs had the 
right of the proprietor, land-bolder or 
settlement-holder under the Assam 
Begulation. This was apparently the 
land to which provisions of S. 12 of the 
Assam Begulation of 1886 apply. This 
may be regarded as the first stage in the 
relationship of landlord and tenant bet. 
ween the plaintiffs and the Secretary of 
State with reference to this tenancy. It 
appears that before the terms of the lease 
expired a re-settlement of the lands in 
the two estates were made for ten years, 
that is from the year 1894 to 1904 or 
1300 to 1310 B. S. The two leases in 
respect of the two estates, estate No. 3 
and estate No. 9, have been marked as 
Exs. E E and E E.l respectively and 
printed at pp. 64 and 67 respectively in 
Vol. D of the paper book. These leases 
were for a term of ten years and as soon 
as these leases were executed the plain- 
tiffs acquired according to their conten. 
tion the status of land. holders within the 
meaning of S. 8, Cl. (b) of the Begulation. 

It may be stated here that the Secretary 
of State acceded to this position claimed 
by the plaintiffs in the Court below. The 
learned Senior Government Pleader has, 
however, raised a new contention and be 
argues that the plaintiffs did not acquire 
the status of land-holders because in the 
first stage of the settlement they entered 
into these lands as lessees to whom pro- 
visions of S. 12 apply. We shall consider 
the soundness or otherwise of this con- 
tention after we have finished the nar- 
rative of the facts of this case. This is 
the second stage in the relationship of 
landlord and tenant as between the 
Government on the one hand and the 
plaintiff's on the other. 

We come now to the third stage and 
we will have to refer in chronological 
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sequence to some of the events which led 
to the execution of potta No 1 in 1902 
which covered a period of 20 years and 
was to expire on 3l8t March 1922. (Th© 
judgment then describes the documentary 
evidence and the defences and then pro- 
ceeds). After considering the oral and 
documentary evidence the Subordinate- 
Judge has come to the conclusion that 
the pottas of 1894 conferred on the plain- 
tiffs the status of landlord with a per- 
maneot heritable and transferable right 
for use and occupation of the lands com- 
prising the two estates. The real issue 
which the Subordinate Judge had to 
determine in the matter of controversy 
before us is issue 8. That issue is to the 
following effect : 

Is the order of the Governor in Connell passed' 
on 1st January 1926 for enforcing Cl. 7 of Potta 
resuming the waste and fallow lands valid and 
binding against the plaintiffs and can the 
plaintiffs claim re-settlement of the landa 
resumed by order of Government ? 

The Subordinate Judge went into tb© 
history of the Ham estates in great detail. 
It is not necessary to discuss the nature 
of these estates as they are stated with 
great fulness in the admirable introduo-. 
tion to the Assam Land Bevenue Manual, 
Edn. 5, 1931, p. 93, by Sir E. Ward. The 
Subordinate Judge held the rules mad© 
under S. 29 cannot possibly take away 
substantive rights expressly granted, or* 
arising out of the other provisions of the 
Begulation and not terminating with the* 
term of a settlement. He also held that 
before 1902 a notification was issued in. 
sorting the resumption clause of the one- 
fifth rule. It shows that somebody ha© 
misread that important form prescribed 
by the notification which was intended-' 
to apply to all sets of the settlement- 
holders including land-holders. He held 
further that the Government is not en- 
titled in the case of land-holders toimpos© 
any term it chooses at the re settlement 
and that such terms as it may impos© 
must be consistent with the status of a^ 
land-holder conferred by the statute. 
After coming to these findings which ar© 
favourable to the case of the plaintiff© 
the Subordinate Judge next rests hi© 
conclusion on the acceptance by the plain- 
tiffs of this lease containing the forfeitnr© 
clause : Cl. (7). He says : 

H is idle to contend that the plaintiffs hsA 
not accepted this Potta but accepted only the 
Immunity from enhancement of the revenne 
for 20 years which the Potta secured. 
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The real basis of his decision to qnofce 

his own words is this : 

WbeD the 1894 leases were running* and the 
term of either was going to end in 1903 and the 
peril of a revision of revenue was almost m 
sight the plaiotifls applied for an extension of 
term for 20 years, that is for an Immunity from 
further increase of the revenue for another 20 
years. The Government oflered a lease granting 
this immunity, but containioR this special term 
that the lessee must reclaim the l\ods at his 
peril, or there would be a resumption of a pro- 
portion of the waste lands. 1 do not think that 
there was anything to prevent the piaintifls 
from entering Into such a contract, so that the 
question to which one is reduced is whether 
the plaintiffs bad, in fact, entered into this 
contract. 

The basis of the Subordinate Judge’s 
judgment, as we read it, is that it is open 
to the plaintiffs to surrender their rights 
as landlords and the plaintiffs did sur- 
render suoh rights when they agreed to 
the aooeptanoe of Cl. (7) of the form in 
appendix E. He aooordingly gave a modi- 
fied decree in the light which has already 
been indicated. The plaintiffs have ao- 
oordingly appealed and it is contended on 
their behalf that the basis on wbioh the 
Subordinate Judge has rested bis decision 
is wrong. It is argued that if one examines 
the correspondence wbioh passed between 
the Chief Commissioner of Assam and the 
plaintiffs, and which eventually led to 
the execution of the pottas, it would show 
that there was really no necessity for 
introdnoing Cl. (7) of the potta wbioh 
really takes away their rights as land- 
holders, and it is said that as land, bolder 
they were entitled to re. settlement on 
the expiry of the term of 20 years on 
Slab March 1922, subject to the settle, 
ment of revenue as might be determined 
then. It is argned in the Srst place that 
the form in appendix E of the Begulation 
really refers to waste lands or such lands 
as could not be disposed of under S. 12 of 
the regulation ; and as the land now in 
question was not snob land, because the 
plaintiffs have already been in possession 
of these lands as land. holders the form 
already inserted in the lease oannot affect 
the rights of the plaintiffs. 

In the alternative it is argned that 
even if snob form is sanctioned by the 
rules made by the Chief Commissioner 
such clause as 01. (7) was not introduced 
in the execution of the powers given by 
the statute. In other words it was said 
that it was ultra vires of the statute 
and that the plaintiffs were not bound by 
any new term, a term which could nob be 


enforced under the provisions of the 
statute. On the question of consideration 
for this new lease it is said that the con- 
veyance made by the Secretary of State 
with regard to the consideration was the 
freedom from enhancement for the period 
of 20 years. It is not really borne out by 
the plaintiff's correspondence, for the cor- 
respondence from the two previous Com- 
missioners makes no mention of such 
consideration. It is true that at the end 
o{ the term of 1904 it would have been 
open to the Chief Commissioner to enhance 
the revenue in respect of these lands. 
But as this was not made it must betaken 
for granted that the settlement was on 
terms which were already in force. He 
is really-extending the terms of ten years’ 
leases of 1894 to 31st March 1922. It 
becomes necessary therefore to consider 
some of the provisions of the Assam 
Regnlation with reference to the several 
grounds taken. 

It is first contended that under the 
lease of 1894 the plaintiffs have acquired 
the status of a land- bolder having regard 
to the provisions of S. 8 (l) of the Regu- 
lations. The Subordinate Judge has found 
this contention correct and we would nob 
have dealt with this question but for the 
fact that the learned Senior Government 
Pleader has challenged this finding of the 
Subordinate Judge and has contended for 
the first time before us that the status of 
the plaintiffs after they had obtained the 
leases of 1894 and up till 1904 was not that 
of a settlement. bolder. The argument is 
based on this reasoning: It is said that it 
being admitted that when the plaintiffsor 
their predecessors entered into this land 
they entered as lessees to whom leases were 
granted under S. 12 of the Regulation, 
and the persons who hold suoh leases are 
exempted from the benefit of S. 15. It is 
said that under S. 15 it is enacted that no 
person shall acquire by length of posses- 
sion or otherwise any right over lands dis- 
posed of or allotted under S. 12, S. 13 or 
S. 14 beyond that which is given by the 
rules made under the section, and it is 
contended that as the initial leases of 
1888 were leases granted under S. 12 the 
plaintiffs could not at that time acquire 
the statoB by length of possession any 
rights higher than what are due under 
S. 12. lb is impossible to accept this con- 
tention, for in our view the granting of 
second lease for ten years certainly en- 
titles them to acquire the rights of the 
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land-holders in view of whab is said in 
S. 8, 01. (b) which runs as follows: 

Except as provided by S. 15, any person who 
has, whether before or after the commencement 
of this Hegulation, acquired any such land 
under a lease granted by or on behalf of the 
Government, the term of which is not less than 
ten years shall be deemed to have acquired the 
status of a land bolder in respect of the land. 

The exception would refer to a case 
where the lessee was holding under a 
lease to which S. 12 applies. In the pre- 
sent ease it can hardly be contended that 
at the time when the lease of 1902 was 
granted the present plaintiffs were hold, 
ing lands under S. 12. Wq have therefore 
no hesitation in repelling this contention, 
which was for a very good reason not 
taken in the Court below. The learned 
Senior Government Pleader has also 
<]ue8tioned the finding of the Subordi- 
nate Judge that the plaintiffs have ao- 
Quired the status of a land-bolder because 
he argues, under S. 9, a landholder shall 
have a permanent heritable and transfer- 
able right of use and occupancy in bis 
land subject to the special conditions of 
any engagement into which the land- 
holder may have entered with the Gov- 
ernment. It is further argued that in 
this case as the plaintiff's rights weresub- 
jeob to the special incident in Cl. (7)— the 
forfeiture clause which lays down the 
one-fifth rule — the plaintiffs cannot be 
regarded as land-holders within the mean- 
ing of 8. 8. We are unable to accept this 
contention either for Cl. (8) must be read 
in such a way as not to destroy the right 
of permanency, beritability andtransfera. 
bility and others, but at the same time 
impose some restrictions in the mode of 
-user and these rights, viz., rights of ease, 
ment, etc. This argument was not taken 
in the Court below and it seems to us not 
rightly taken. We must overrule this 
contention. 

A further contention was raised that 
the plaintiffs have not acquired the status 
of a land-bolder because they bad not 
completed their possession under the lease 
of 1894 for a period of ten years. This 
contention also is of no substance if we 
consider the language of 01. (b), S. 8. S. 8, 
Cl. (b) runs as follows: 

Except as provided by S. 16, any person who 
has, whether before or after the commencement 
of this Regulation, acquired any such land 
under a lease granted by or on behalf of the 
Government, the term of which Is not less than 
ten years, shall be deemed to have acquired the 
status of a land-holder in respect of the land. 


This provision does not make it obliga- 
tory on the lessee to occupy the land for 
ten years before he can acquire the status 
of a land-bolder. All that it says is that 
he must hold, irrespective of the period 
of occupation under a lease is given for a 
term of not less than ten years. There isj 
nothing in this contention also having re-' 
gard to the clear language of the statute.' 
The acquisition of the rights of a land- 
holder is not dependent on the length of 
possession under the lease, but it is de- 
pendent on the lessee’s bolding under a 
lease which is given for a term of ten 
years. We have just dealt with the objec. 
tion which was really taken for the first 
time by Dr. Basak appearing on behalf of 
the Secretary of State. 

Now we proceed to deal with the point 
raised by the appellant that this Cl. (7) 
of the patta Ex. 1 was really inserted in 
the lease apparently through some mistake 
and it is contended that the notification 
which added or inserted this clause to 
the terms of the patta really was with 
reference to an amendment made to the 
rules under Ss. 12 and 29 of the Begula- 
tions and it is said that the rules can 
only apply if the case is one which is 
covered by S. 12, and it is said that 
there is no point in confirming the 
clause as referring to both 8s. 12 and 29 
unless it was intended that they must 
refer to such lands as are mentioned in 
S. 12. On the other hand it is contended 
on behalf of the Government that if one 
looks to Ss. 12 and 29 of the Begnlations 
it would appear that they refer to rules 
regarding the different classes of duties, 
for instance it is said that under S. 12 
the Chief Commissioner may make rules 
for the disposal by way of grant of lease, 
or otherwise, of any land over which no 
person has the rights of a proprietor, land- 
holder or settlement.bolder under the 
Begulation. Whereas under S. 29 the 
Chief Commissioner may make rules 
prescribing the principles on which the 
land revenue is to be assessed, the term 
for which and the condition on which, 
settlements are to be made, ai^ the 
manner in which the Settlement Officer 
is to report for sanction of his rates and 
method of assesment. It is said on be- 
half of the Government that it is a 
general section, and our attention has 
been drawn on behalf of the Government 
to Buie No. 88 of the Buies to be found 
at page 97 of the Settlement Buies 
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Chapter I of the edition of the Assam 
Land Revenue Manual by Mr. Gait 
published in 1896 with an introduction 
by Sir William Erskine Ward, the then 
Cheif Commissioner of Assam. It is said 
that Rule 88 refers to a case of re-settle, 
ment and not settlement of lands of 
which the Government is the proprietor 
nor settlement of waste lands. It ap. 
pears to us, however, on examining Rule 
70 to which reference was made and 
under which Appx« E is added to the 
statute, that it applies to all leases. 
Rule 70 runs as follows : 

All aoDual leases shall be io the form given 
Id Appx. D, ia the form given in Appx. 

This Rule, looking at the contents it 
would appear is put in that portion of 
S. 3 which deals with waste lands. S. 66 
of the Rules gives the dehnition of waste 
land as used in this section. That refers 
to periodical leases and S. 70 deals with 
all annual leases. It is said and I think 
there is great force in what has been said 
on behalf of the plaintiffs that S. 70 was 
intended to cover only oases of such 
lands, that ia the waste land or lands 
which have been held on behalf of the 
proprietor, Government. S. 80 expressly 
means the case of resettlement and it 
also appears to us that S. 29 was not 
really intended to apply to the provisions 
of any other case of settlement for it 
gives really a right of assessment of 
Government revenue in respect of which 
the Chief Commissioner framed rules. I 
think that this is the right view to take 
of the various rules under Ss. 12 and 29 
published in the form printed at Appx. 
E. This form is to be found at page 28L 
of the same book. It appears that into 
this form in Appx. E by a notiheation 
dated Srd July 1901. Cl. (7) which 
has been quoted in extenso above and 
which is to be found in the lease bad 
been inserted; and it seems to us on read- 
ing the notice at the footnote to S. 70 
that this was with referenoe to waste 
lands. That view is strengthened by 
the consideration that under S. 29 waste 
lands are not to be assessed. But if we 
are not right in the construction of rules 
it appears to us that Cl. (7) is made 
applicable to the rest of the lands wbioh 
are not covered by 8. 29, that is re settle, 
ment of the lands of the persons who are 
already in possession and occupation of 
the lands of the lease is ultra vires under 
the statute for according to S, 9 of the 


Regulation the present plaintiffs have 
acquired the status of land.holder and 
acquired heritable right and the right of 
use and occupation. 

That cannot be taken away by the 
insertion of the forfeiture clause which 
would really mean surrender at the end 
of the term of the lease ofvaluable rights 
wbioh had been acquired by reason of 
the plaintiffs being the land^holdera with- 
in the meaning of S. 8. The Subordinate 
Judge has also taken that view, and we 
think, rightly. In this view the question 
next arises which is the more difficult 
point in the case with which we have to 
disagree with the Subordinate Judge as to 
what is the effect of the acceptance of 
the lease. Some argument has been 
advanced on behalf of the appellants that 
there has not been acceptance of the 
potta Ex. I as is contemplated by the 
Regulation. We do not think that we 
need be troubled by these technioalitiesas 
to whether there has been acceptance in 
conformity with these regulations. The 
fact remains that as the lease pabta Ex. 
I was in the posseasion of the plaintiffs it 
must be presumed that they had full 
knowledge of the cod tents of the potta 
inoluding Cl. (7). It is true that they 
did not execute a corresponding kabuliat 
and that becomes a question of no 
materiality, seeing what we have to 
determine is whether the plaintiffs have 
surrendered the rights wbioh they have 
already acquired as land-bolder by the 
execution by Governmentof the potta Ex. 
Y which they accepted and which they 
treated as the foundation of their title It 
has been argued on behalf of the plaintiffs 
that in order to effect such a surrender 
of their rights a registered document is 
necessary. This point was not taken in 
the Court below but it is said that this is 
a pure question of law which should be 
allowed to be raised for the first time in 
appeal to this Court. It is true that this 
argument suffers from infirmity which 
attaches to the belated plea taken for the 
first time in appeal, but at the same time 
as it is a pure question of law wbioh is 
not dependent on any disputed facts we 
might allow this point to be taken. We 
think that in order to show that a party 
has contracted himself out of his rights 
and surrendered what he had already 
aoquired^^h the property 

lUO the 
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provisions of S. 17, Eegistration Act of 
1877, vphich was the Eegistration Act 
prevailing at the time. But apart from 
Ithe question of registration before one 
can hold that the party has contracted 
himself out of his rights some express 
declaration on the part of the party 
abandoning his rights must be forth- 
coming. In order to establish the fact 
that there was abandonment of their 
rights by the pottah there must be some- 
thing to show in the most explicit terms 
that the parties understood when accept- 
ing the potta that they were giving 
up a very valuable right by reason 
of their being land-bolders within the 
meaning of Ss. 8 and 9 of the Begu- 
lation. Besides it seems to us that this 
agreement, in so far as it incorporates 
Cl. 7, the forfeiture clause or the one-fifth 
rule being ultra vires of the statute to 
that extent is irregular, and as there can 
be no estoppel against the statute it is 
permissible for a party to say that they 
are nob bound by a term which is in con- 
travention of the statute. This term of 
the pottah is separable from the rest. 
It is well established that if a deed is 
void in part only and the rest be severa- 
ble estoppels may arise from the part 
which is good. This is an exception to 
the general rule that where a deed had 
been executed in contravention of a 
statute the law of estoppel does not 
apply. \Ve think therefore that the 
Subordinate Judge is not right in the view 
which he has taken that the acceptance 
of the potta which includes Cl. 7 is 
tantamount to surrendering their rights 
as "land-bolders.” 

It remains to consider the other points 
on which the Subordinate Judge reals his 
decision, namely, that there has been 
consideration for the potta, Ex. Y. It is 
said that it would appear from the pas- 
sage which has been already quoted that 
the consideration for the Pottah was that 
they gob immunity from further increase 
of revenue for 20 years and that in view of 
this consideration they accepted the clause 
about the resumption of a portion of 
waste land as will appear from the corres- 
pondence with the revenue authorities. 
There is nothing in that correspondence 
which would show that any such oonces- 
sion was given to the present plaintififs 
which would induce them to surrender 
their very valuable rights. We think, 
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therefore, that the decree of the Subordi. 
nate Judge must be modified and the 
plaintiffs must be declared entitled to a 
decree in terms of their plaint. 

Appeal No. 277 of 1931.— As has already 
been stated that the learned Junior 
Government Pleader concedes that as a 
result of Appeal No. 283 of 1931 being 
allowed Appeal No. 277 of 1931 must be 
dismissed. In the circumstances of the 
present case we think that each party 
most bear its own costs throughout and 
this order as to costs must govern both 
the appeals. 

Patterson J. — I agree. 

a.L./r.K. Order accordingly. 

A. I. R. 1936 Calcutta 780 
M. 0. Ghose, j. 

Dukhiram Madhu — Defendant 3 — 
Appellant. 

V. 

Ramlakskmi Falia — Plaintiff and 
others — Defendants — Respondents. 

Appeal No. 1661 of 1933, Decided on 
12th November 1935, from appellate de. 
cree of Sub-Judge, First Court, Farid- 
pore, D/. 22nd April 1933. 

Mortgage— Mortgagee agreeing to paj pro* 
portionate rent ot land mortgaged— Mort- 
gagor found to be possessed of more land In 
that holding— Rent actually paid by mort- 
gagee corresponded to larger portion of 
mortgaged property— Mortgagee cannot claim 
more than what was mortgaged. 

The mortgagor borrowed certain amount from 
mortgagee and executed a mortgage bond In 
respect of 12 bigbas out of the mortgagor’s 
holding of 15 bighas of land which he held at a 
rent of Rs. 10-9-3. It was stated in mortgage 
bond that the proportionate rent of the portion 
mortgaged would be Bs. 8-7'0. When after- 
wards the mortgagee sued on the mortgage 
bond, it was found that the mortgagor in fact 
owned a holding of 25 bighas and the rent of 
Bs. 10-9-3 was for that entire holding. The 
mortgagee on seeing that the proportionate 
area for which he paid rent was 18 bighas and 
not 12 bighas, claimed that be should get 
possession of 18 bighas and not of 12 bighas 
only as stated In the mortgage deed : 

Beld : that it was not correct as between a 
debtor and a creditor to give the creditor a 
larger portion than what was mortgaged to him 
just because of the proportion of the rent^^ ^ 

Bishindra Nath Sarcar and Subodh 
Chandra Duila—lot Appellant. 

Bijoli Bhusan Sanyal — for Eespon- 

deuts. 

Judgment.— The facts in short are 
that many years ago defendant 3 and 
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another borrowed Rs. 100, from the 
plaintiff and executed a mortgage bond 
in respect of 12 bighas of the sontbern 
portion of the defendants' holding of 
15 bighas of land which they held at a 
rent of Rs. 10-9.3. It was stated in 
the mortgage bond that the proportionate 
rent of the portion mortgaged would be 
Rs. 8-7-0. Many years afterwards the 
plaintiff sued on the mortgage bond. 
During the progress of the suit there was 
an agreement between the parties to 
compromise the litigation. The terms of 
the agreement were that the defendants 
would sell 10 bighas of the land to the 
plaintiff and mortgage 2 bighas in addi- 
tion to that. But the defendants failed 
to carry out the agreement and thereafter 
the plaintiff got a mortgage decree for 
sale of the security. The mortgaged land 
was sold in auction and purchased by the 
plaintiff. His case is that be could keep 
possession of only 6 bighas of the land, 
but the defendants by force dispossessed 
him from the rest of the land. The 
plaintiff's claim is not only for 12 bighas 
as stated in the mortgage decree but for 
about 18 bighas on the basis that in a 
recent Cadastral Survey it was found 
that the defendants’ bolding consisted not 
of 15 bighas but of about 25 bighas, and 
inasmuch as the rent of the mortgaged 
portion was Rs. 8-7.0, while the rent of 
the whole portion was Rs. 10-9-3, the 
plaintiff is entitled to 4/5tb8 of the 
25 bighas. 

The first Court disallowed the plain- 
tiff's claim for 18 bighas but gave a decree 
for the 12 bighas as stated in the mort. 
gage bond. In appeal the learned Subor. 
dinate Judge has come to the conclusion 
on the reading of the relevant document 
that the plaintiff is entitled to 4/5th8 of 
the total lands of the defendants as 
claimed by the plaintiff and has decreed 
the plaintiff's claim in full. Upon hearing 
the learned advocates on both sides, it is 
clear that the principle on which the 
learned Subordinate Judge has proceeded 
is entirely unjust and inequitable. In 
the bond only 12 bighas of land were 
mortgaged to the plaintiff. Even dating 
the suit the plaintiff agreed to compro- 
mise the litigation on receipt of 12 bighas 
of land. That compromise failed by the 
negligence of the defendants. Thereafter 
the greed of the plaintiff increased and 
he claimed not only 12 bighas but 18 
bighas and the only basis of it is that in 


the mortgage bond it was stated that the 
proportionate rent of the mortgaged land 
was Rs. 8-7-0 while the rent of the 
whole was Rs. 10 9-3. It is not correct 
as between a debtor and a creditor to 
give the creditor a larger portion than 
what was mortgaged to him just because 
of the proportion of the rent. The plain.l 
tit! is liable to pay Rs. 8-7-0 per annum 
from 12 bighas of land. If the defen- 
dants hold from the landlords 25 bighas 
of land instead of 15 bighas, as was origi- 
nally settled with them, the question 
may be fought out between the landlord 
and his tenants, the defendants. That 
matter has no concern with the plaintiff 
who lent his money on the security of 
12 bighas of land bearing rent of Rs. 8-7-0 
and he is not entitled to get more than 
that on any account. In the result, the 
appeal is allowed. The decree of tbe 
lower appellate Court is set aside aud 
that of the first Court restored with costs 
throughout. Leave to appeal under tbe 
Letters Patent is refused. 

B.D./r.k. Appeal allotved. 

A. I. R. 1936 Calcutta 781 
Edgley, J. 


Madan Mohan Das Mohanla Maharaj 
and another — Appellants. 

T. 

Jitendra Nath Roy — R-jspondent. 

Appeal No. 303 of 1934, Decided on 
24th January 1936, from appellate decree 
of Addl. Dist. Judge, Jessore, Khulna, D/- 
Slst July 1933. 

(•) Bengal Ceta Act (9 of 1880), St. 54, 58 
— Taxation atatute — Strict interpretation— 
Notice under S. 54 must contain all de* 
taih~Mistake in notice with regards dales 
and omission with regards specification of 
amounts constitute illegality— No suit main- 
tainable under S. 58 under such circum- 
stances. 


Oes3 Act is a taxation statute and must bo 
strictly interpreted and having regard to the 
mandatory nature o! the language used in S. 54 
read with S. 56, it would appear that unless 
the notices required by S. 64 have been properly 
published with all the details speoldod in S. 54, 
It is not legal for the holder o£ the estate to 
sue for cesses under S. 59 of the Act. Mistake 
with regard to the date fixed by the Board of 
Revenue whhh appears In the notices under 
b. 54, Oess Act, and the omission to spooify the 
exact amounts payable, constitute not motolv 
an irregularity but an illegality whioh vitiates 
the notices. Salt based on suoh incomplete 
noBico 18 Dot mftiDtolQftblo. [p 7g3 q 

(b) Bengal Cess Act (9 of 1880), S. 58 — 
Sujt under three years’ limitation appUcablo. 
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A suit for the recovery of a penal sum under 
S. 53. Cess Act, is not a suit for the recovery of 
an arrear of rent and the claim is only an ordi* 
nary money claim governed by the rule of throe 
years’ limitation? 1929 Pat 831, Foil. 

[P 783 C 21 

Sarat Chandra, Bose and Narendra 
Krishna Basu — for Appellants. 

Hemendra Chandra Sen — for Eespdk. 

Judgment. — The defendants are the 
appellants in this case. The plaintiff in 
the suit, out of which this appeal arises, 
sought to recover cesses under S. 58. Cess 
Act, in respect of certain rent-free lands 
for the years 1333 to 1336 inclusive. The 
defendants were the holders as shehaits 
of certain rent free lands within the 
plaintiff's touzi No 132, The plaintiff's 
case was that there had been a cess re- 
valuation and after due publication of 
the requisite notices, he bad called upon 
the defendants to pay the cesses due from 
them but they bad failed to do so. The 
defendants contended that their bolding 
fell within touzi No. 203 and that they 
had already paid the cesses due from 
them to the patnidar under the touzi. It 
was further contended on their behalf 
that the plaintiff was not entitled to col- 
lect cesses from them as he bad not 
observed the mandatory requirements of 
the Cess Act. 

The learned Munsif dismissed the 
plaintiff’s suit. Tn doin.’ so he found that 
there was nothing to establish any con- 
nexion between the payments made by 
the defendants and the lands in respect 
of which cesses were claimed, but at the 
same time he held that it had not been 
proved that there was any publication of 
the notices required by S 54, Cess Act. 
"When the matter came before the learned 
Additional Judge on appeal on Slat July 
1933, the lower appellate Court decreed 
the plaintiff’s suit. In this connexion it 
may be noted that the learned Additional 
Judge accepted the Bnding of the Court of 
first instance with regard to the pay- 
ments alleged to have been made by the 
defendants to the patnidar holding touzi 
No 203. He held however that the 
notices required by the law had been duly 
served and that although the notices 
required under S. 64. Cess Act, did not 
strictly comply with certain provisions 
of that section he was nevertheless of 
opinion that the defendants should not be 
allowed to take advantage of this irregu- 
larity in order to repudiate their liability 
to pay the cesses. The first point which 


has been urged before me by the learned 
advocate for the appellants is that the 
lower appellate Court should have held 
that the defendants had actually paid 
the cesses due from them for the lands 
for which the claim was made. With 
regard to this contention there is a clear 
finding in the judgment of the lower 
appellate Court to the effect that there is 
nothing to connect the receipts filed by 
the defendants with the lands for which 
cesses are claimed by the plaintiff. There 
is a similar finding in the judgment of the 
Court of first instance and both the lower 
Courts appear to have based their conclu- 
sions on this point on satisfactory evi- 
dence. I see no reason for disagreeing 
with bis finding. 

The most important point however 
which has been urged in connexion with 
this appeal is that having regard to the 
language of the statute, the plaintiff 
cannot recover the amount of cesses 
claimed by him under S 56, Cess Act, 
because there has been substantial non- 
compliance with the provisions of S 54 of 
the Act. Admittedly the demand for 
cesses in this case is based upon a re- 
valuation and it is clearly provided by 
S. 54, Cess Act, that, whenever such re- 
valuation takes effect in any district or 


,rt of the district, the holder of the 
tate or tenure to whom cesses are pay- 
ile in respect of the lands held free of 
nt shall cause a notice to be published, 
appears from 01. 3, 8. 54 that the pur- 
ises for which this notice must be 
iblished are twofold: (l) to inform 
I concerned of the rate which 
bS been fixed for the levy of the ces- 
9 and (2) to require the persons oon- 
rned to pay the amount of the specified 
sees as it falls due The section goes 
I to specify certain details which must 
I mentioned in the notioe and ifceni 6 
these details reads as follows: 

The aates fixed by the Board of Revenue 
idet 8. 57 for the payment of each instalment 
gether with the amount for each instalment. 

Admittedly in the case out of which 
lis appeal arises there has been a non- 
mpliance with item 6. The dates fixed 
; the Board of Revenue onder b. o<. 
339 Act, are to be found in R. 112 of the 
latutory Rules published under the Act. 
ost of the amonnts involved m the case 
It of which this appeal arises are ad- 

ittedly less than l^’ 

Id case, the date to be mentioned m the 
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nobicea under S. 54 should have been 
12th January whereas the dates actually 
mentioned in the relevant notices are 
Ist May and Ist November. Further 
as remarked by the learned Additional 
Judge in those cases in which more than 
one payment is allowed, the amounts 
payable in each instalment are not men- 
tioned. Obviously the intention of item 6 
was that the persons concerned should be 
informed of the actual dates upon which 
the cesses fell due and the exact amounts 
they would have to pay. If this is nob 
done it may be argued that the persons 
who are liable to pay the cesses may be 
seriously prejudiced. These persons usu- 
ally live in remote country villages and 
it is hardly to be expected that they 
would be acquainted with the notifica- 
tions of the Board of Revenue under 
S. 57, Cess Act, which may be published 
in the Calcutta Gazette from time to 
time. It is therefore a matter of some 
importance that they should know the 
precise details regarding the payment of 
the cesses. It seems to me that, if such 
details are not mentioned in the notices, 
there is a substantial non-compliance 
with the provisions of S 54, Cess Aot. 
Taxation statutes of this nature must be 
strictly interpreted and having regard to 
the mandatory nature of the language 
used in S. 54, Cess Aot, read with S. 56 
of the same Aot, it would appear that 
unless the notices required by S. 54 have 
been properly published with all the 
details specified in S. 54, it is not legal 
for the holder of the estate to sue for 
cesses under S. 58 of the Aot. I must 
therefore hold that the mistake with 
regard to the dates fixed by the Board 
of Revenue which appears in the notices 
under S. 54, Cess Aot, and the omission 
to specify the exact amounts payable 
constitute nob merely an irregularity but 
an illegality which vitiates the notices. 
In these oiroumstanoes it is clear that 
the plaintiff's case must fail owing to non- 
compliance on bis part with the manda- 
tory provisions of the Cess Aot,> 

The next point urged is that, in any 
case, the plaintiff is not entitled to sue 
for cesses for four years as he has done in 
this case and, in support of this conten. 
tion, reliance is placed upon a decision 
of the Patna High Court in 8 Pat 358 (l), 

1. Bhaneshwari Kuor v. Gopal Saran Narayan 
Singh, 1929 Pat 831=118 I 0 783=8 Pat 
868 . 
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where it was held that a suit for the re-| 
covery of a penal sum under S. 58, Cess 
Act, is not a suit for the recovery of 
an arrear of rent, and that the claim is 
only an ordinary money claim governed 
by the rule of three years’ limitation. 
Having regard to the oiroumstanoes of 
the present case I agree that this prin- 
ciple should be applied and that even if it 
could be held that the plaintiff's claim 
was maintainable, he would only be en- 
titled to recover cesses for three years. 
A further point of minor importance has 
been mentioned to me with reference to 
the decree of the lower appellate Court. 
This decree appears to have been passed 
against defendants 1 and 2 personally but 
it is admitted on both sides that the in- 
tention must have been that the decree 
should be passed against them in their 
capacity as shebaits. Having regard to 
the consideration mentioned above with 
reference to the interpretation of S. 54, 
Cess Aot, this appeal must be allowed. 
The judgment and the decree of the lower 
appellate Court are set aside and those of 
the Court of first instance are restored. 
The appellants are entitled to get their 
costs in all the Courts. Having regard 
to the importance of the main legal point 
involved in this case, permission is gran- 
ted to file an appeal under the Letters 
Patent. 

B.D /b.K. Appeal allowed. 
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M. 0. Ghose, J. 

Ekkari Ghose and others — Defendants 
1 to 3 — Appellants. 

V. 

Sideshwar Ghose and another — Respon- 
dents. 

Appeal No. 1459 of 1933, Decided on 
9tb December 1935, from appellate de- 
cree of Sub- Judge, Second Court, Hooghly,, 
D/. 2otb March 1933, 

Transfer of Property Act (1882), S. S3— 
Transfer to defeat or delay creditor— Suit to 
set aside— Representative nature— O. l.R. 8, 
Civil P. C, is applicable— Suit if not validly 
framed relief cannot be granted. 

Under 8. 53, T. P. Act, a salt instituted by a 
creditor to avoid a transfer on the ground that 
it has been made with intent to defeat or delay 
the creditors of transferor, shall be instituted 
for the benefit of all the creditors, that is to 
say. a suit must bo instituted according to the 
provisions of 0.1, R. 8. Whore a suit is not 
instituted acoording to the law as laid down in 
8. 63, the plaintiff is not entitled to claim the 
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benefit of S. 53. It would bo evidently unjust 
to give him a decree under S. 53, since he does 
not make such a case in the plaint and does not 
give the defendant adequate opportunity to 
meet his plea : 32 Cal 198 (P C), Bef. (P 784 C 2] 

Apurbadhan Mukherjee — for Appel- 
lante. 

Nanda Gopal Banerjee — for Eeepon- 
dents. 

Judgment — This is an appeal by de- 
fendants 1 to 3 in a suit for declaration 
that the lands in suit are saleable and 
attachable in execution of plaintiff's de- 
cree against the judgment-debtor, defen- 
dant 4 in the suit. The facts in short 
are that defendant I's husband Annanda 
Prosad Gbose borrowed Rs. 76, from the 
plaintiff by a promissory note. .The 
plaintiff brought a suit in 1929 on the 
promissory note against defendant 4 as 
widow and heir of the said Ananda. The 
-snit was decreed on the 24th August 
1929. The plaintiff in execution of the 
decree attached the lands in suit. The 
defendants 1 to 3 thereupon preferred a 
claim alleging that they bad purchased 
the land on the 8th Jana 1929 and been 
in possession since the date, that the 
claim was allowed by the Coart. There- 
upon, the present suit was instituted. 
The plaintiff alleged in the plaint that 
the kobala by which the defendants pur- 
chased the lands from defendant 4 was 
a collusive and a benami document with- 
out consideration and was created in order 
to defraud the plaintiff. The trial Court 
found on the evidence that the appellants 
bad purchased the lands for good consi- 
deration from defednant 4 and they are 
in possession since the purchase, and 
the Kobala was not a Benami transaction 
as alleged by the plaintiff. Thereupon, 
the trial Court dismissed the suit. 

In appeal, the learned Subordinate 
Judge held that the appellants were not 
benamidars of defendant 4, but that they 
bad purchased the land for consideration 
and that they are in possession since the 
date of their purchase. The Court, bow- 
over, held that defendant 4 sold the 
lands to the appellants in order to de- 
fraud the plaintiff and defeat his claim in 
the suit, and therefore, though the 
kobala was for consideration it is hit by 
S. 53, T. P. Act, and the Court there- 
upon, passed a decree that if within the 
time stated, defendants 1 to 3 paid 
the decretal amount to the plaintiff, the 
suit would stand dismissed but in default 
of such payment the plaintiff would be 
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entitled to attach and sell the plaint lands 
for realization of the decree. In appeal 

it 19 urged that the case of the plaintiff 
was that the document was a benami 
transaction without consideration and on 
that basis the parties went to trial. The 
case under S. 53, T. P. Act, was not made 
out in the plaint. Even under S. 53, as 
it stood before the amendment of 1929 
it was held that a suit must be properly 
constituted under S. 63. If it was pro- 
perly constituted there might be a de- 
fence to such a proceeding. See the case 
in 32 I A 1 (l). The amended S. 53, , 
which came into force in 1929 applies to 
the present suit which was instituted in' 
January 1931. It is laid down that ai 
suit instituted by a creditor to avoid a 
transfer on the ground that it has been 
made with intent to defeat or delay the 
creditor of transferor, shall he institnted 
for the benefit of all the creditors, that; 
is to say, a suit must be instituted aocor-> 
ding to the provisions of 0. 1, R. 8. The' 
present suit was not instituted accordingl 
to the law as laid down in S. 53. 

The plaintiff, therefore, is not entitled to 
claim the benefit of S. 53. It would be| 
evidently unjust to give him a decree, 
under S. 53, since he did not make such; 
a case in the plaint and did not give the 
defendant adequate opportunity to meet 
bis plea. It was urged by the learned 
advocate for the respondent that the 
plaintiff might be allowed to amend the 
plaint so as to comply with the provisions 
of 0. 1 R. 8; if such amendment be allow- 
ed now it would be beyond time of limi- 
tation. The appeal is allowed, the de- 
cree of the Court of appeal below is set 
aside and that of the Court of first in. 
stance restored with costs. 

B.D./b.K. Appeal allowed. 

1 Cbutterput Singh v. Mabaraj Bahadur, 
{1905) 32 Oal 193=32 I A l-=8 Sar 718 (P 0). 
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S. K. Chose axd Edgley, JJ. 

Rash Behari Nandi and others Plain- 
tiffs — Petitioners. 

V. 

Sm. Hafeza Khatun Chaudhurani and 
otAeri— Opposite Parties. 

Civil Rule No. 313 of 1935, Decided on 
7th February 1936. from order of Addl. 
Diet. Judge. Tippera, D/- 7th May 1934. 

Court-fee* Act (1870). S. 12-Suit for de- 
claring revenue «ale i* illegal -Po*»e»*ioa to 
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euclion-purcbaser not deliveret at time of 
filing of »uil— Consequential relief not prayed 
— Fixed court-fee paid on basis of declara- 
tory nature of suit— Objection to court* fee 
paid on basis of declaratory nature of 
Decision of trial Court reversed by first 
appellate Court on appeal — On fruther appeal 
held, decision of lower appellate Court was 
wrong because order of trial Court was not 
appealable. 

A suit was brought for a declaration that cer- 
tain revenue sale was illegal and ultra vires As 
DO possession was delivered to the auction-pur- 
chaser when the suit was filed, no consequen- 
tial relief was asked and lixed court-fee was 
paid 00 the basis of the purely declaratory 
nature of relief. The defence was that tho suit 
was not mamtainable till ad valorem court-fee 
was paid on a valuation of ten times the re- 
venue, because subsequent to the suit posses- 
sion was delivered to tho auction-purchaser. 
The trial Court hold that court-lee already paid 
was sufhcient. First appellate Court reversed 
the order of the trial Court: 

Held: the lower appellate Court had no juris- 
diction to hear the appeal as the order of tho 
trial Court was not appealable: ^3 Bom 4Sd: 16 
I 0 963; 1924 Cal 781 and 1019 Fat 270. DiUimj. 

[1>785C 1, 2) 

Abinask Ch. Ghose — for PatitioDers. 

Jatindra Alohan Ghose^fot Opposite 
Parties. 

Order. — The petitiooers in this rule 
brought a Suit No. 52 of 1933 for a deola* 
ratioa that a cortaiQ revenue sale is ille- 
gal and ultra vires and not binding on the 
petitioners. The opposite parties being 
the defendants raised a defence that the 
fixed court. fee of Bs. 20 paid on the basis 
that the suit is purely of a declaratory 
obaraoter was insuOioient and that the 
plaintitTs could not maintain the suit 
without paying ad valorem court^fees. 
’Thereupon the trial Court took up the 
Iquestion of court-fees as a preliminary is- 
sue and by its order dated 20th March 
1934 decided that the amount of court- 
fees paid by the petitioners was sulUcient. 
Against that order an appeal was taken 
by the opposite parties defendants to the 
District Judge and the latter by bis judg* 
mant, dated 7bh May 1934 disagreeing 
with the decision of the trial Court held 
that the plaintills were bound to pay ad 
valorem court. fees at ten times the re* 
venue payable for the estate in question. 
This judgment was passed ex parte. The 
petitioners having failed to get that judg* 
meat set aside moved this Court in revi- 
sion and obtained this rule. 

It is contended for the petitioners that 
the District Judge exercised his jurisdio* 
tion wrongly because the order of the 
trial Court holding that the case as 
1936 C/09 A 100 


framed did not call for ad valorem court- 
fees was not appealable. On the face of 
it, it was not, bub it is contended for the 
respondents. opposite parties in this Court 
that an appeal will lie from the decision 
of a Court where the decision necessarily 
involves a decision of the category or class 
under which a suit falls, oven though it 
should incidentally decide the question of 
valuation. It is pointed out that the trial 
Court took the view that tl}6 defaulbing 
proprietors had not been dispossessed at 
tho time of tlie suit and therefore they 
were not bound to ask for delivery of pos- 
session and that on the other hand tho 
appellate Court took the view that, as 
possession had been delivered to the auc- 
tion. purchasers subsequently, tbesuibwas 
not solely for a declaration. No doubt it 
has been held that an appeal will lie 
where a question involves a decision of 
the class under which a suit falls in spite 
of the bar under S. 12, Court-fees Act: 
see for instance the cases in 23 Bom 
4ti6(l). 160 L J 375 (2). 28 C W N 
683 (3) and 49 1 C 442 (4). In all these 
oases tho matter came up properly before 
the superior Court either on appeal or in 
revision. In the present case the matter 
would have to be appealable under the 
provisions of the Code before it would be 
said that the matter could be argued in 
appeal before the lower appellate Court. 
As to this contention it is only said for 
the respondents-opposite parties that the 
order of the trial Court dated 20th March 
1934 must bo taken to be a deoreo. VVe 
are not prepared to accept this contention. 
In that view no appeal lay to the Dis 
trict Judge und so the order of the Dis- 
triot Judge, dated 7tn May 1934 cannot 
be sustained. Tho rule must be made 
absolute. The order complained against 
must be set aside. We make no order as 
to costs. 


B.D./R.K. 


Buie made absolute- 


1. Dada Bhau Kutur v. Nagesh Ram Chandra 

(1809) 28 Bom 486. 

2. Sundar Mai Marwari v, Jessie CaroUue Muf 

ray, (1912) IC I 0 963=16 0 L J 876. 

3. Taraprosanaa Changdar v, Ncisinha Murarl 

Pal, 1924 Cal 73l=s81 I 0 763=i8 OWN 
683=51 Cal 216. 

4. Ohandramani Koer v. Basdeo Narain Sinoh 

1919 Pat 270=49 1 0 442=4 P L J 67. * * 
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M aharaja Sashi Eanta Acharjya 
EaAaiwr— Plaintiff— Petitioner. 

V. 

Nasirabad Loan Office, Oo., Ltd. and 
Defendants— Opposite Parties. 
Civil Buie No. 1375 of 1935. Decided 
on 7th ;Pebruary 1936, from order of 
Munsiff,. Ist Court Sadar, Mymensingh. 
D/- 8th August 1935. 

(a) Revision — Powers of High Court — 
Appeal from order of lower Court, main* 
tainable •^Revision from such order can be 
maintained. 

Revisional power of the High Court under 
S. 115 is a bar only when an appeal lies to High 
Court. The fact that an appeal lay to the lower 
appellate Court will hot take away the powers 
of the High Court to revise the order of the 
trial Court. The language of S. 115 is that the 
High Court may call for the record of any case 
which has been decided by any Court subordl* 
Date to such High Court in which no appeal 
lies thereto. (p 787 0 1) 

(b) Civil P. C (1908), S. 9-Rights of civil 
nature— Enforceability in civil Courts by 
means of suits— Jurisdiction must be speci* 
fically taken away— Landlord's right to re- 
cover transfer fee under S. 26 E, Ben. Ten. 
Act — Bengal Tenancy Act not providing 
remedy to recover— Civil suit is maintain- 
able. 

A civil Court must entertain a suit of a civil 
nature unless the jurisdiction of the Court is 
either expressly or impliedly barred; this is the 
provision of 8. 9, Civil P. C., which indicates 
that for the purpose of enforcing a civil tight 
the normal and the ordinary method is by 
instituting a suit. The jurisdictiou of the civil 
Court conferred by 8. 9 may be taken away 
either expressly or impliedly by taking away 
the remedy, or the legislature may prevent 
institution of a suit to enforce a civil right by 
prescribing another mode of obtainingassistance 
of a Court, as for instance by an applicaiion. 
But unless the jurisdiction of a ci7il Court is 
taken away altogether, or for enforcement of a 
rig^ht another method is provided for namely, 
by means of a petition, a suit will be the pro- 
per remedy to get relief in respect of a civil 
right. [P 787 0 1, 9] 

There is no indication in the Bengal Tenancy 
Act anywhere whether the remedy of a landlord 
to recover transfer fee under S. 26* E, Ben. Ten. 
Act, is to be sought by means of a suit or by 
means of an application. If the landlord is not 
paid his legitimate dues, be has a right to seek 
assistance of the Court to recover by means of a 
civil suit. Obi jus ibi remedium is a well 
settled principle of law: 1933 Cal 24 and 283, 
Disting. \ 1932 Cal 185, Dissent. 

[P 787 C 2; P 788 0 1] 

Nagendra Nath Bose — for Petitioner. 

Annada Charan Karkoon — for Opposite 
Parties. 

Order. — This Buie has been obtained 
by the landlord whose suit to recover the 


balance of the transfer fee due to him 
ander the provisions of S. 26-E. Ben. Ten. 
Act, has been dismissed by the learned 
Munsiff at Mymensingh on the ground that 
no suit lay. The position is this: Opposite 
party No. 1, The Nasirabad Loan Office, 
Co., Ltd., obtained a mortgage decree 
against opposite parties Nos. 2 and 3. In 
execution of that decree the mortgaged 
property was sold, bub the mortgage 
decree not being fully satished. opposite 
party No. 1 obtained a decree for the 
balance under the provisions of 0. 34, 
B. 6, Civil P. C. In execution of this 
decree they put up the holding which is 
the subject matter of controversy, to sale. 
In the sale proclamation the holding was 
described as an ordinary occupancy hold- 
ing. At the sale held by the Court oppo- 
site party No. 1 purchased the holding 
for Bs. 325 and deposited a sum of Bs. 65 
in the executing Court, the sum being 
20 per cent, of the purchase price. The 
sale was confirmed. The rent of this bold- 
ing is Bs. 57-13.9 and therefore under the 
provisions of S. 26-E the landlord is 
entitled to either five times the annual 
rent or 20 per cent, of the purchase price 
whichever sum is greater. Five times 
the annual rent is Bs. 289-4-9 and there* 
fore in accordance with the terms of that 
section the landlord is entitled to that 
sum in any case and not Bs. 65. The 
landlord accordingly instituted a suit to 
recover the balance of the money. The 
learned Munsiff has held that the value 
of the holding is Bs. 1,500 and on that 
basis the dues of the landlord will be 
Bs. 300. Mr. Boss who appears for the 
landlord says that bis client will be satis- 
fied if be is given a decree on the basis 
that be is entitled to five times the 
annual rent. In this Buie he prays for a 
decree for Bs. 224-4-9. 

The question in this Buie therefore is 
whether the learned Munsiff was right in 
holding that no suit lay, but the proper 
remedy was by means of an application. 
In support of his view the learned Munsiff 
relies upon two decisions of this Court in 
36 C W N 847 (l) and 36 C W N 924 (2), 

I shall indioate hereafter that the two 
aforesaid decisions have no bearing on the 
present question. In support of the Mun.. 
siff^s view Mr. Karkoon has relied upon 

1, Brinath Bose v. Debendra Hath Barari, 1985 

Oal 24=141 1 0 627=86 OWN 847. 

2. Agboro Ohandra Jalui v. Rajnandini Debi^ 

1983 Oal 283=141 1 0 842=36 OWN 924— 

60 Cal 289=58 0 L J 484. 
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two oases of this CoQrb» oamely. the case 
in 35 C W N 974 (3) and an unreported 
decision of a Division Bench in Civil Rule 
No 1598 of 1934 (4) decided on 4th April 
1935. I shall deal with the question on 
the merits later on but it is necessary first 
of all to decide a preliminary objection 
which has been raised by Mr. Karkoon 
The suit was instituted in the Court of 
the MunsifT at Mymensingh in bis ordi* 
nary file. The Munsitl' bad no powers 
under Small Cause Courts Act to try 
suits of the value of this suit. The decree 
which he passed was a decree against 
which an appeal could have been prefer, 
red by the petitioner to the lower appel. 
late Court. Instead of filing an appeal an 
application bas been moved in this Court 
under S. 115, Civil P. C. There cannot be 
any doubt that this case falls within the 
provisions of S. 115» Cl. (o) if not under 
Cl. (b) of S. 115, because the Munsiff by 
an erroneous decision on a point of law 
has refused to exercise jurisdiction which 
is vested in law. This is the principle 
which has been laid down by Rankin, J., 
as be then was, in 46 Cal 962 (5). 

The question therefore is whether this 
Court can exercise its revisional juris, 
diction in these circumstances. In my 
judgment the revisional power under 
S. 115 is a bar only when an appeal 
lies to this Court. The fact that an 
appeal lay to the lower appellate Court 
iwill not take away the powers of this 
Court to revise the order of the Munsif. 
The language of S. 115 is that the High 
Court may call for the record of any case 
which bas been decided by any Court 
subordinate to such High Court in which 
no appeal lies thereto. I accordingly over* 
rule the preliminary objection on the 
view which I have indicated above, which 
is supported not only by the decisions of 
this High Court but also of the other 
High Courts to which it is not necessary 
to refer in detail. 


Regarding the merits of the case the 
iPrinoiple is clear. A civil Court must 
entertain a suit of a oivil nature unless 
the jurisdiction of the Court is either 
expressly or impliedly barred. This is the 


Ohand Haidar v. Jajnsswar Mand 
1932 Oal 135=135 I 0 872^85 OWN 974 
4. Padma Loohan v. Barada Kaota, Civil Ri 
No. 1698 of 1934, Dsoidad on 4th April 19: 
6. mndley v. Joy Narayan Marwari, 1920 ( 
^ ® 489=46 Oal 962=24 0 W 

288 . 
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provision of S. 9, Civil P. C , which indi- 
cates that for the purpose of enforcing a 
oivil right the normal and the ordinary 
method is by instituting a suit. The 
jurisdiotion of the Court conferred by S. 9 
may be taken away either expressly or 
impliedly altogether by taking away the 
remedy, or the legislature may prevent 
institution of a suit to enforce a civil right 
by prescribing another mode of obtaining 
assistance of a Court, as for instance 
by an application. But unless the juris- 
diction of a oivil Court is taken away 
altogether, or for euforcement of a right 
another method is provided for, namely, j 
by means of a petition, a suit will be the 
proper remedy to get relief in respect of 
a oivil right. This in my view is the 
principle from which the question ought 
to be approached and in the light of these 
principles I shall examine the oases which 
have been referred to in the Munsif's 
judgment as also the two cases which have 
been referred to by Mr. Karkoon, The 
oases referred to in 36 C W N 847 (l)and 
9'24 (3) relate to proceedings coming with- 
in the provisions of S. 36.J, Ben. Ten. 
Act. That section deals with only three 
classes of cases, namely where an ocou- 
panoy holding is sold on the footing: 
U) That it is a permanent tenure: (b}tbab 
it is a raiyati at a fixed rate or (o) that it 
is a lakhiraj. In these oases the land, 
lord is expressly given the right to insti. 
tute proceedings to recover the balance 
that will be due to him as landlord's 
transfer fee. The position in the above 
two oases in 36 C W N 847 ( 1} and 934 (2) 
was that although the bolding was an ordi- 
nary occupancy bolding, the transfer was 
made on the footing and with the false 
description that it was either a permanent 
tenure or a raiyati at a fixed rate. The 
landlord made an application to recover 
the balance but the transferee's reply 
was that the remedy was in a suit. 
S. 26-J does not say that the right is to 
be enforced by a suitor by an application, 
but S. 188 says that an application has 
to be made for enforcing the right given 
under S. 26-J. Therefore, in those oases 
which come under S. 26 J. it oan be said 
with a good amount of reasoning that the 
legislature by providing for an application 
for enforcement of that right, bas taken 
away the right to enforce it by a suit. 

With regard to the ease that I have 
before me there is no indication in the 
Bengal Tenancy Act anywhere whether 
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jthe remedy is to be sought by means of a 
isuit or by means of an application. Mr. 
Karkoon says that where an ordinary 
occupancy holding is transferred but the 
transfer fee deposited is less than what is 
mentioned in S8.26-C and 26-E the landlord 
is without a remedy to recover the money. 
He says that be cannot recover money in 
any civil Court and be cites by way of 
analogy the case in 35 OWN 974 (3). 
That was a case in which the proper fee 
due to the landlord under S. 48- H had 
not been deposited and a suit was insti- 
tuted to recover the legitimate dues of 
the landlord. This Court held that the 
landlord had no right to recover the same, 
and that all he can say is that the sub- 
lease was not binding on him. This is a 
judgment of a Judge sitting singly, and 


they indicated that they were rather in. 
dined to think that an application would 
be the proper form of procedure. Having 
regard to the form of that judgment 
I think that the matter has not been 
decided in a binding way.’ I accordingly 
set aside the judgment of the learned 
Munsif and in lien thereof pass a decree 
in favour of the petitioner before me to 
the extent of Re. 224-4-9. As this case 
is a case of 6rst impression and the pro- 
cedure is settled by me for the 6rsb time, 
I make no order for costs of this rule, 
B.D./r.K. Order accordingly. 

A. I. R. 1936 Calcutta 788 
Henderson and R. C. Muter, JJ. 
Dr, Ranga Lai Sen — Appellant. 


this decision accordingly is not binding 
on me. 1 cannot accept that view. If 
the landlord is not paid his legitimate 
dues certainly he has a right to seek 
assistance of the Court to recover. Ubi jus 
ill remedium is a well settled principle 
of law. Tbe question then is what is the 
proper form of procedure to enforce tbe 
right which is in controversy in this case. 
Inasmuch as the legislature has not indi- 
cated, either expressly or by necessary 
implication, that right of the landlord is 
to be enforced by an application, tbe 
power of the Court to entertain a suit 
under the provisions of S. 9 in my judg- 
iment remains unaffected. In this view 
jof the matter I do hold that the proper 
'remedy is a suit. 

So far as the decision in civil Rule No. 
1598 of 1934 (4) ia coDcerned, the matter is 
not decided therein a binding way. There 
was a gift of an occupancy bolding on tbe 
footing that it was an ordinary occupancy 
holding, but the recital was that the 
donees were related to the donor by blood 
within three degrees and tbe landlord s 
fee was not therefore paid. The landlord 
filed an application and said that the 
recital was false and he successfully estab- 
lished his case and the Court decreed 
landlord’s fee. The donees moved this 
Court and it was contended that an appli- 
cation would not lie and the remedy of 
tbe landlord was a suit. Tbe learned 
Judges of this Court said that they were 
doubtful as to what would be tbe proper 
form of procedure. Then they said that 
there was no merit in the rule at all and 
discharged the rule on that ground, 
although in one passage of the judgment 



* * 

Opposite Party. 

Criminal Appeals Nos. 582 and 664 of 
1936, Decided on 28bh September 1936. 

4: ^ (a) Gftmbling^Common gaming houie~ 
Necessary requisites are keeping of instru* 
ments of gaming and keeper o^ such place 
must have some gain*— Slips of paper for 
recording bets are instruments of gaming— 
Gain should be otherwise than as result of 
betting— Instances, when person it said to 
make gain— Mere chance of winning it not 
gain. 

To make a house, room, place, etc., a common 
gaming bouse two things are necessary namely: 
(1) instrumeote of gaming must be kept or used 
there, and (2) such instruments must be kept or 
used for the purpose of gain of the person 
owning, occupying, using or keeping such house, 
room, place, etc. To satisfy tbe first element, 
slips ol paper used for tbe purpose of facilitating 
betting operations, ^e. g., papers on which bets 
bad been recorded are instruments of gaming: 
1935 Gal 466, Foil. [P 791 0 2; P 792 0 1) 
To satisfy the second element, the intended 
gain must result to the person owning, occupying, 
using or keeping the place otherwise than as a 
result of betting by him. Tbe chance of profit 
or tbe actual profit made by the successful 
gambler is not such gain aa it is contemplated. 
To take instances: an entrance fee charged by a 
person owning, occupying or using the place 
would be gain within the meaning of the sec- 
tion. A commission charged by such a person 
from persons winoing wagers aa a result of bet- 
ting in that place is such gain. A person 
running a proprietary club where ho allows 
gaming or betting would be the keeper of a 
common gaming house, whether he himself 
takes part in betting or not. Such a pe/sou 
makes profit or intends to make profit from 
his establishment which profit w not the 
direct result of betting in which he bimseU 
may have taken part. . Tbe J 

winning wagers is not gain. ^ ■‘J 

(b) Calcutta Police Act (4 of 1866), Sf. 47, 
46-For application of ® 
be proper warrant under S. 46 — Section to 
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be strictly interpreted and complied with — 
Otherwise conviction will be bed — (Per 1/en* 
dersorit /•). 

Per Henderson, 4 /.— In order to determine 
whether S. 47 o( the Act applies it is necessary 
to see whether 4 .bere was a proper search within 
the provisions of S. 4G. Unlosi the provisions 
of those sections are strictly interpreted and 
complied with, there can be no doubt that per* 
sons will be improperly convicted. [P 790 C 1] 

(c) Calcutta Police Act (4 of 1866), S. 47 — 
Search warrant^Search warrant proper in 
form’* Recitals in warrant as to information 
on oath, enquiry and reason to believf that 
place IS common gaming house — Presump* 
tion arises under S. 1 1 4» Evidence Act. 

Where a warrant under S. 47 is issued by a 
competent authority and it recites the facts 
that an information on oath had been received 
and (bat an inquiry bad been made, and then 
states that that authority bud reason to believe 
that the place to be searched is a common 
gaming bouse, the presumption attaching to 
the regularity of official acts would be attracted 
and it would not be incumbent on tho Crown to 
lead evidence on the point indicated above* 1926 
Odl 9GC, Expl. and Disting, [F 792 G 2] 

(d) Calcutta Police Act (4 of 1866), S. 47 — 
Presumption under— Section creates special 
rule of evidence — Meaning of section ex- 
plained. 

The expression '*It shall bo evidence, until 
the contrary is made to appear'* iu S. 47 does 
not create a presumption in tho technical sense 
In which that term is used in the Indian Evi- 
dence Act. In that case the Magistrate would 
be bouud to convict unless the defence gives 
rebutting evidence of a negative character. But 
in nearly every case, it would be difficult if not 
impossible for them to do so. The natural 
meaning of the words is that the finding of cer- 
tain things shall bo evldeuco (bat the place is a 
common gaming house. Packs of cards may 
be found in hundreds of places which are 
not common gaming houses and It would be 
transparently absurd to say that the finding of 
a pack of card in a house would be evidence 
that that house Is a common gaming house. 
This section was Intended to create a special 
rule of evidence, because Iu view of the prolimi- 
nary provisions there is not this absurdity in a 
case when (here had been a proper search under 
S. 46. S. 47 only raises a presumption of fact, 
and so only a rebuttable preaumption. If a search 
warrant is issued under S. 46 and if on a search 
made on the basis of a warrant instruments 
of gaming are found at the place or on tho 
person gaming, this fact would be evidence of 
the further fact that the place Is a common 
gaming^ bouse. The effect of such evidence may 
be nullified by other evidence on the record 

[P 790 0 2; P 791 0 X P 792 0 1, 2] 

Montndra Nath Mukherji for Ad- 

pellanb, ^ 

D. N. Bhatlacharjee—ht the Crown, 
Henderson, J. These two appeals have 
been heard together. They originally 
came on for hearing before myself sitting 
alone. But in view of the importance of 
some of the points raised, I thought it 


desirable that they should be beard by a 
Division Bench, The appellant iu Appeal 
No. 5B2 is one Dr. Ranga Lal Sen. He 
has been convicted of ollences puuishablo 
under Ss. 44 and 40. Calcutta Police Act. 
The other appellant is one Mr. Jacob who 
was convicted of an otVence punishable 
under S 45 of that Act. The facts are 
extremely simple. The alleged common 
gaming house is situated in a coasulting 
room at the Eastern Drug Stores, 17 Parik 
Street. The appellant Sen is one of tho 
Doctors who may he consulted by patients 
at that place. P. W. 1 Sergeant Clarke, 
came with a search warrant from the 
Deputy Commissioner of Police, Mr.Duck* 
held, and soarobad the place on the 
29th June last. His evidence is that 
he found both the appellants sitting 
at a table. Sen was hlling in a betting 
slip and a sum of Rs. 11-8.0 was found 
on the table. Other betting slips were 
also found in a drawer. Now we have 
no doubt at all from this evidence 
that at the time of the search Jacob 
was making a bet with Sen. He never 
even suggested that he had gone there 
for the purpose of a professional con- 
sultation. Son alleged that the money 
found on the tab!h had been sent to him 
on account of bis fees for professional at- 
tondauce by a man named Herbert and 
be called the defence witness Banuerjoe, 
who is one of the partners of the Eastern 
Drug Stores, to prove it. Bannerjee says 
that the money was sent in a letter from 
Herbert about ten minutes before the 
search. There is no reason why Banner- 
joe should know what the contents of the 
letter v^ere and no reason why the money 
should be found on the table. Herbert 
baa not been eiamined. We have no 
doubt that this explanation is falsa and 
that the money had been put on tho table 
by Jacob in connection with his betting. 

Nowit is quite clear that this evidence 
in itself would bo quite insuHicient to 
show that this consulting room was a 
common gaming house. The prosecution 
in fact relied on the provisions of S. 47, 
Calcutta Police Act, and contend that the 
hnding of the betting slips is evidence 
that the consulting room is used as a 
common gaming house and that Sen and 
Jacob were there for the purposes of 
gaming. Mr. Bhattaoharjee contended 
on behalf of the Crown that, altogether 
apart from this section, if Jacob was 
betting with Sen, Son was presumably 
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hoping to make a profit, and this is saffi. 
cient to establish that the room in Ques- 
tion is a common gaming house. We are 
certainly nob prepared to assent to that 
proposition; on such a construction the 
elaborate definition contained in S. 3 of 
the Act would be wholly unnecessary. 
The question has been considered in two 
cases to which our attention has been 
drawn. In 53 Cal 718 (l), S. 47 did nob 
apply. It was howe7er found that the 
evidence itself afforded sufficient proof on 
the point. In that case betting was car- 
ried on in the premises and fees were 
realised by the persons who were in 
charge of the place. The question was 
also elaborately considered by Costello, J. 
in 39 C W N 1114(2). We respectfully 
agree with what is stated there. In our 
opinion the definition of a common gaming 
bouse implies that, altogether apart 
from money which may be made or 
lost at the actual gaming, some sorb 
of profit must be made by the person 
referred to in the definition. In the 
present case, if persons merely bet with 
Sen, that would not be sufficient to make 
the place a common gaming house; on the 
other band, if admission fees are levied 
or if Sen pays money to Bannerjee that 
he may allow the room to be used as a 
place for carrying on the betting, the 
terms of the definition show that the place 
is a common gaming house. 

In order to determine whether S. 47 of 
the Act applies it is necessary to see whe- 
tber there was a proper search within the 
provisions of S. 46. Unless the provisions 
of these sections are strictly interpreted 
and complied with, there can be no doubt 
that persons will be improperly convict- 
ed. Now in the present case the prose- 
cution produced the warrant issued by 
Mr. Duokfield, Deputy Commissioner. It 
purports to be in full conformity with the 
requirements of S. 46 and the question 
which remains for consideration is whe- 
ther the Court may presume that the 
necessary formalities were complied with. 
In 53 Cal 718 (l) cited above the learned 
Judges refused to draw any presumption. 
But in that case from the warrant itself, 
on its vary face, it did not appear that 

1. Walvekat v. Emperor, 1926 Cal 966=96 I 0 

264=27 Or L J 920=53 Oal 718=80 OWN 

713. _ 

2. M. A. Adame v. Emperor, 1935 Oal ^6— 

1936 Or C 858=168 I 0 1095=89 OWN 

1114=62 Oal 1093. 
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the Deputy Commissioner had any reason 
to believe that the premises searched 
were a common gaming house and on that 
ground it was held that a presumption 
ought not to be drawn. The last two sen. 
tences in the judgment of 0. C. Ghose, J., 
might support an inference that such a 
presumption ought never to be drawn. 
But when the passage is carefully read it 
is clear not merely that the main part of 
the discussion was directed to the defect 
in thS warrant but that in this seuteuce 
the learned Judge mentions ‘ other cases 
of this description." 

He was dealing with a case in which 
the warrant was, on the very face of it, 
defective and we do not think his judg- 
ment was really intended to lay down 
that no presumption may be drawn in a 
case such as the present where the war- 
rant is in proper form. In our opinion, 
in a case such as the present, the Magis. 
trate is entitled to draw a presumption 
in accordance with the provisions of 
S. 114, Evidence Act, Ulus. (e). Of 
course it is for the Magistrate to say whe- 
ther be will draw this presumption or 
not. In the present case there is also the 
evidence of Sergeant Clarke that a sworn 
information was taken by the Deputy 
Commissioner. That being so, in our 
opinion the matter ends. It is not open 
to the Court to go behind the warrant and 
look into the information in order to see 
what inference might be based upon it. 
The Deputy Commissioner is not really 
concerned with the eventual proof of the 
case. He is merely deciding whether 
there ought to be a search of certain pre- 
mises or not and provided that it is upon 
information upon oath, that he makes an 
enquiry, if he thinks it necessary, and has 
reason to believe that the place is used 
as a common gaming house, the search 
warrant is legal and S. 47 automatically 
comes into play. Upon proof of such facts 
the legality of the warrant cannot be 
called in question. The next question for 
consideration is what is the exact mean- 
ing of the words “it shall be evidence, 
until the contrary is made to appear 

in S. 47. , . 

It is of course useful to refer to tnw 
provision as a presumption in the loose 
way in which this term is sometimes 
employed; for example, it is often used m 
this way in connection with questions 
about the permanency of a certain tenure 
although the term "inference’ might per- 
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haps be a more happy expression. Bub we 
are nob prepared bo say that this section 
creates a presnmpbion in bhe bechnioal 
sense in which thab term is used in the 
Evidence Act. In that case the Magistrate 
would be bound to convict unless the 
defence gives rebutting evidence of a 
negative character. But in nearly every 
case ib would be difficult if not impossible 
for them to do so. The natural meaning of 
the words is that the hndidg of certain 
things shall be evidence that the place is 
a common gaming house. Now packs of 
cards may be found in hundreds of places 
which are not common gaming bouses 
and it would be transparently absurd to 
say that the hnding of a pack of cards in a 
house would be evidence that that house 
is a common gaming boose. In our opi. 
nion this Section was intended to create 
a special rule of evidence, because in view 
of the preliminary provisions there is not 
this absurdity in a case when there had 
been a proper search under S. 46. The 
only difficulty in the way of this inter, 
pretation is the use of the words "until 
the contrary is made to appear" which 
might suggest that the intention was to 
create a presumption in the technical 
sense. Now supposing these words were 
oot there, it might have been contended 
that the intention of the Section was not 
to indicate a presumption, but to make 
the finding of such articles conclusive 
proof. The draftsman may have inserted 
these words to prevent such a contention 
being put forward. 

The law with regard to presumptiou in 
the Evidence Act is well known and if 
the intention was to create such a pre. 
sumption we see no reason to suppose 
that the ordinary language would not 
have been employed. We have reached 
the conclusion that this Section provides 
thab something which would nob other- 
wise be evidence is made evidence and it 
is for the Magistrate to take ib into oonsi. 
deration. He may, if he likes, convict 
upon it or in certain oases he may say 
that it is not sufficient. If we were deal, 
ing with this case in revision, that would 
be sufficient to dispose of ib. But we are, 
in fact, hearing appeals and we must 
reach a conclusion upon the evidence our. 
selves. Turning to the facts of the pre- 
sent case the learned Magistrate has 
oome to a finding that Bannerjee was 
entirely ignorant of bhe fact that betting 
went on in this oonaulbing room. Now if 


this is a correct finding, it is very un- 
likely that the room is used as a common 
gaming house. There is no direct evidence 
to show that it is and the investigation 
stopped short at the search. We see no 
reason to suppose that if a fuller enquiry 
had been made, evidence of a positive 
character might not have been forth- 
coming. In view of this finding of the 
learned Magistrate we are not prepared 
to say that the case is one of more than 
suspicion and the appellants ought to be 
acquitted. We therefore allow these 
appeals, set aside the convictions and 
sentences and direct that the fines, if 
paid, be refunded. The order confiscating 
the money found on the table must also 
be set aside. 

R. C. Mitter, J. — The appellant Dr. Ranga 
Lal Sen has been convicted of offences 
punishable under Ss. 44 and 45, Police 
Act (4 of 1866) and sentenced to pay fines 
of Rs. 200 and Bs. 100 respectively, and 
in default of payment to suffer rigorous 
imprisonment for one month under each 
of the aforesaid sections. The appellant, 
Jacob, has been convicted of an offence 
punishable under S. 45 and sentenced to 
pay a fine of Rs. lOO and in default of 
payment to suffer one month's rigorous 
imprisonment. In pursuance of a warrant 
issued by the Deputy Commissioner of 
Police, Detective, Department, Calcutta, 
the Eastern Drug Stores at No. 17, Park 
Street, was searched on 27bh June last 
and in the consultation room of the said 
premises the two appellants were found 
seated. A writing pad (Ex. 2) and some 
slips of torn up paper were seized, as also 
a sum of Rs. 11-8-0. I have no doubt that 
Ex. 2 is a piece of paper which contains 
the record of bets on horse races, and 
that both the appellants were at the time 
betting in that room. The appellants, 
however, cannot be convicted under those 
sections simply because they were betting 
there. The convictions can be maintained 
only if the place where they were betting 
was a common gaming house. To confine 
to the case of Ranga Lal Sen, who had 
the use of that room, he being a doctor 
attached to the said drug shop, he can be 
convicted under S. 44 if he kept or used 
the Same as a common gaming house. 
Both the appellants can be convicted 
under S. 45 only if they are gaming or 
betting in a common gaming house. 

Common gaming house is defined ini 
S. 3. To make a house, room, place, eto.,[ 
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a common gaming house two things are 
necessary, namely : (i) instruments of 
.'gaming must be kept or used there, and 
|(ii) such instruments must be kept or 
used for the purpose of gain of the per- 
Ison owning, occupying, using or keeping 
such house, room, place, etc. In 39 
iC N 1114 (2) slips of paper used for 
the purpose of facilitating betting opera- 
tions, e. g., papers on which bets had been 
recorded, were held to be instruments of 
gaming. In the case before us the first 
element is satisfied by reason of Ex. 2 
being found in that room. 

To satisfy the second element, it is my 
view that the intended gain must result 
jto the person owning, occupying, using or 
keeping the place otherwise than as a 
result of betting by him. The chance 
|Of profit of, or the actual profit made by 
■the successful gambler, is not such gain as 
the section contemplates. To take in- 
stances an entrance fee charged by a 
'person owning, occupying or using the 
[place would be gain within the meaning 
of the section. A commission charged by 
such a person from persons winning wagers 
as a result of betting in that place is such 
gain. A person running a proprietary 
Iclub where he allows gaming or betting 
'would be the keeper of a common gaming 
Ihouse, whether he himself takes part in 
ibetting or not. Such a person makes 
profit or intends to make profit from bis 
establishment which profit is not the 
direct result of betting in which he him- 
self may have taken part. In my judg- 
ment the chance of winning wagers is not 
the gain which the section contemplates. 
In this case there is no evidence that Dr. 
Sen or anybody else intended to gain 
anything in that sense. The facts establish 
only this, that Dr. Sen and Jacob wore 
betting on horse races in the consultation 
room. The conviction of both the appel- 
lants cannot stand on the evidence on the 
record unless the Crown can get and re- 
tain the benefit of S. 47 of the Act. In 
my judgment that section only raises a 
presumption of fact, and so a rebuttable 
presumption. If a search warrant is 
issued under S. 46 and if on a search made 
'on the basis of the said warrant instro- 
iments of gaming are found at the place or 
on the person of men found there at the 
time of the search, the fact that such 
instrument of gaming are found would be 
evidence of the further fact that the place 
is a common gaming house. The effect of 
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such evidence may be nullified by otberl 
evidence on the record. That I under ' 
stand is the effect of S, 47, 

For taking the benefit of S. 47 the 
Crown, in my judgment, has only to show 
that the warrant in pursuance of which 
the place was searched was a legal 
warrant, that is, one which was issued ii> 
terms of S. 46. The Crown has to show, 
if at all, by evidence, that the warrant 
issued by the authority mentioned ii> 
that section was issued after that autho- 
rity bad received information on oath and 
after such enquiry which it deemed 
necessary. The warrant must state, as 
it usually does, that the authority on 
information on oath and on materials 
found on further enquiry (if any) bad 
reason to believe that the place intended 
to be searched is a common gaming bouse, 
I caunot accept the contention of the 
learned advocate for the appellants that 
the Crown is to lead further evidence 
touching upon the nature of the infor- 
mation on oath received by the authority 
issuing the warrant or upon the nature of 
enquiry made by it. All that the Crown 
is required, if at all, is to prove that an 
information on oath was in fact made^ 
and where the warrant recites an enquiry, 
that such an enquiry was in fact made. 
As the Court has no right to requite proof 
by the Crown of any other fact, it follows 
a fortiori that it has no power to embark 
upon an enquiry as to whether the autho- 
rity issuing the warrant could on tbe- 
materials before it, e.g., the information 
on oath and the facts coming out of tbo 
enquiry, if any made, have reasonably 
came to believe that the place intended 
to be searched is a common gaming bouse. 

This seems to be to me a fundamental 
principle. I am, however, inclined to the 
view that where such a warrant issued 
by a competent authority recites the fact 
that an information on oath bad been 
received and that an enquiry had been 
made, and then states that that authority 
bad reason to believe that the place sought 
to be searched is a common gaming house 
the presumption attaching to the regu- 
larity of official acts would be attracted 
and it would not be incumbent on the 

Crown to lead evidence on the point indi- 
cated above. I would not, however, 
decide the point definitely as it is not 
necessary in this case and as it would 
involve a careful consideration of 
observations made by one of the learned 
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Judges in 53 Cal 718 (l). NYbatever evi. 
denoe the warrant (Ex. l) affords on the 
poiot as to wbetbor tbe Kastorn Diug 
Stores \va8 a common gaming bouse or 
not. tbe entire evidence on tbe record 
leads me to the conoludion that tbe prose* 
oution bas failed to establish that it was 
a common gaming house. Surendra Natb 
Banerjee. one of tbe proprietors of tbe 
eaid drug shop, was esamined as a witness* 
He attends 'bis shop regularly. He eaid 
that be did not know that betting goes on 
or was going on in bis shop. He bas 
been believed by the learned Magistrate. 
His evidence belies tbe case that bis shop 
or any part of it was used for the purpose 
of ^ gain" by Dr. Sen or anybody else in 
tbe sense in which that word baa to be 
understood in conneotion with tbe defini- 
tion of common gaming bouse. I accord* 
ingly agree with my learned brother that 
tbe convictions on both tbe appellants 
oannot be sustained. I agree with the order 
which my learned brother bas made. 

B.D./d.s. Convictions set aside. 
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CONLIFPB AND HBNDEBSON, JJ, 

Naimuddin Biswas and others — Appel 
lants. 

V. 

£>npcror— Opposite Party. 

Criminal Appeal No. 430 of 1936| Do. 
oided on 12th August 19S6« 

(a) Jury — Miidirection — Charge lo jurj 
that they must be satisfied as lo place oi 
eceurrence— There is no misdirection. 

Where a Judge tells a jury (bat, whateve: 
view (he jury migh( take of the defence version 
they cannot convict the accused unless thej 
are satlslied as to the truth of the prosecutloz 
version as to the place of occurrence, there is n< 
misdirection causing any prejudice to th< 
accused. 794 q ^ 

(b) Jury—Misdirection— Port of dying de 
cUration found untrue— Rest of it corro 
boratcd by evidence- Judge while charginj 
jury telling them to consider the value oi 
declaration in view of misstatement— Held 
there was no misdirection. 

In a dying declaration tbe deceased made on< 
exculpatory statement to the effect that he die 
not strike anyone from the accused's party Bui 
there was evidence to show that this statemeni 
was false. Tbe rest of tbe dying declaratioi 
was amply corroborated by a mass of evidence 
While charging the jury the judge said : “Yoi 
are to consider if in view of this single mis 
statement the entire version of the dying deola 
ration should be disbelieved or not." It wai 
contended for the accused that that amountec 
10 misdirection 


Held : that no sensible jury would refuse to 
accept tbe remainder of tbo dying declaration 
corroborated by a mass of evidence merely be- 
cause tbe deceased told one lie in his own in* 
terest. The Judge would have been guilty of 
misdirection if he bad told the jury that if they 
thought this e.vc:ul|),itory staleuiout to be untrue 
they could not telicve tbe restof thestatoment 
No direction of this kind nor any provision of 
(be law of this character would, in fact, over 
prevent a jury from believing it. if they saw fit 
to do so; so there was no misdirection : \9'2b 

Cal 876, Disapproved ; 1933 Bom 479, Approved, 

(P 795 C 1, 2] 

N. K. Basu and Binayak Nath Banerjee 
— for Appellants. 

Khundkar and Biresivar Chatterjee’^ 
for the Crown. 

Henderson, J. — The four appellants 
have been coovioted of otlences punish* 
able under S. 326, I. P. C., and sentenced 
to various terms of imprisonment. The 
first two were coovioted in oonnexioQ 
with an assault upon one Kalaohand whioh 
eventually resulted in his death. The 
other two were coovioted in conoexioa 
with an assault upon two persons named 
Meru and Palan. Various points have 
been taken by Mr. Basu on behalf of the 
appellants two of which deal with the 
general aspect of the case and tbe remain- 
der of which relate to objections against 
specific portione of tbe charge delivered 
by tbe learned Assistant Sessions Judge. 
Tbe first point taken is that tbe learned 
Judge ought to have proceeded with the 
case 00 tbe footing that the previous trial 
bad finally delivered certain matters. 
What happened was that the appellants 
and various other persons were put on 
their trial not only on the present charges, 
but on charges uuder S. 14B and S. 304/ 
149, 1. P. C* Tbe result was that the four 
appellants were convicted under S. 326, 
but tbe jury brought in a verdict of not 
guilty against the other persons and ou 
the other charges. The appellants then 
appealed to the learned Sessions Judge 
who ordered a retrial. 

The contention of Mr. Basu is that 
previous verdict really amounts to this : 
that tbe oocurrence took place in accord- 
ance with the defence theory and the 
only thing which the learned Judge ought 
to have put before the jury was that they 
should consider whether the appellants 
bad exceeded tbe right of private defence. 
There is of course no foundation for this 
argument. ^ All that the previous trial 
amounts to is that the appellants have all 
been acquitted of rioting. For all we know 
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tobbecontrary.tbe jury may nob have been 
satisfied that there were as many as five 
persons in the attacking party. The learned 
Judge was clearly right in putting the 
case before the jury in the way he did. 
Then it was said that the defence case 
with regard bo the right of private defence 
was nob properly put before the jury at 
all. We have reached the conclusion 
that it was really pub in an unduly 
favourable light, because tbe learned 
Judge left it open to the jury to find that 
the occurrence took place in accordance 
with the defence version although there 
is no evidence in support of that conclu- 
sion. Briefiy tbe two versions were as 
follows ; 

The complainant Irad Mandal held cer- 
tain land under one Srimanta Knndu as a 
Bargadar. On the day of tbe occurrence 
he and some relations and labourers were 
clearing jungle from a portion of his land 
with a view to preparing it for sowing 
Kalai seed. They were then attacked by 
the appellants and others beaded by the 
Kaib of tbe Putia Baj and assaulted with 
a view to depriving the complainant of 
the possession of tbe land. Tbe defence 
made a case that the occurrence did not 
take place on Irad's land at all, but at a 
place called Bangalpara where the ac- 
cused party were attacked by tbe com. 
plainant’s party and a scuffle took place 
resulting in injuries caused to persons on 
both sides. Mow if this defence version 
be true there must have been evidence 
available to establish it. But tbe defence 
did not examine asingle witness. Nothing 
was elicited in tbe cross-examination of 
any of tbe prosecution witnesses to prove 
that tbe occurrence took place in Bangal- 
para. There was, therefore, no evidence 
at all which would have justified the 
jury in accepting this view. Not was 
there any evidence upon which any sort 
of claim to tbe right of private defence 
could be founded. The learned Judge 
should, therefore, have directed the jnry 
that there was no evidence at all to sup- 
port any right of private defence. It is 
perfectly true that some of the evidence 
given by certain police officers might sup- 
port an inference that tbe occurrence did 
not take place on Irad's land. The 
learned Judge was very careful to tell tbe 
jury that, whatever view they might 
take of the defence version, they could 
not convict the accused unless they were 
Isatisfied as to tbe truth of tbe proseou- 
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tion version as to the place of occurrence. 
There was clearly no misdirection causing 
any prejudice to tbe appellants in this' 
aBpdcl o( the case. 

A part of the evidence was a statement 
recorded by a Sub.Deputy Magistrate and 
made by the accused Naimuddin. Now 
this evidence has been attacked in two 
ways. In the first place it is said that 
the learned Judge did nob make it suffici- 
ently clear to the jury that this evidence 
was inconsistent with that of the eye. 
witnesses. Now, there was another wit- 
ness, a doctor, who also deposed about a 
statement made by the deceased. So far 
as this statement goes, tbe jury would 
have bad to consider what view they 
would take of this evidence with regard 
to tbe discrepancies between it and tbe 
rest of tbe evidence. But when we turn 
to tbe dying declaration recorded by tbe 
Sub-Deputy Magistrate we find that 
there is absolutely nothing in it which is 
inconsistent with the rest of the case. 
Then it is said that there was a very 
serious misdirection with regard to tbe 
use which tbe jury were at liberty to 
make of this evidence. What the learn- 
ed Judge said was this: 

There is, however, ooe misetatemont io the 
said declaration that the deceased Kalacband 
who was struck did not strike anybody as it is 
in evidence from P. Ws. that Kail struck his 
assailant with the Fala with which he was 
struck after he was struck and you are to con- 
sider if in view of the said single misstatement 
tbe entire version of tbe dying declaration 
should be disbelieved or not. 


Mr. Basu’s contention is that the pro- 
per direction would be that if tbe jury 
were satisfied that tbe statement with 
regard to the alleged striking of one of 
the assailants by the deceased was un- 
true, they were by law forbidden to be- 
lieve the rest of the dying declaration. In 
support of this argument, reliance was 
placed upon a single sentence in a judg- 
ment delivered by our learned brother 
Mukerji, J., in 52 Cal 987 (l). The pas- 
sage is at p. 1003 and is in these terms: 

As regards a dying declaration, to accept a 
portion and reject the rest is entirely out of 
the question; there must be absolute guarantee 
of accuracy of the record and the truth of the 
entire statement before it can be acted upon. 

In my opinion, tbe learned Judge did 
not intend to lay down any proposition of 
law at all. Ho was dealing with a refer- 


1. Emperor v. Premananda Dutt, 1926 
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6QC6 UDd 0 r S. 307, Criraiosl P. C., and he 
bad to form bia own opinion about the 
facts of the case. A part of the evidence 
upon which the prosecution relied was a 
dying declaration said to have been made 
by the deceased and a latter part of the 
judgment from which this extract has 
been made deals with the question whe- 
ther the dying declaration was correctly 
recorded and whether in view of the sur- 
rounding circumstances of the case it was 
a reliable piece of evidence Indeed, at 
the bottom of the page already referred 
to the learned Judge says this: 

It becomes almost always a question of fact 
as to whether it should be relied upon or 
not. 

In my opinion, that last sentence sac- 
oinctly sets forth the true position. It 
seems to me that it is absolutely impossi- 
ble to say that the tribunal responsible 
for coming to the decision upon the facts 
is not allowed to take into consideration 
what is admittedly part of the evidence 
and which it actually believes to be true. 
We have not been shown any authority 
for this proposition. Of course any sen- 
sible tribunal after reaching the conclu- 
sion that a part of the statement has been 
deliberately concocted, would decline to 
believe the rest of it without corro- 
boration and, no doubt, in such oases the 
jury ought to be suitably cautioned. Again 
if certain statements are untrue owing to 
failure of memory or lack of powers of ob- 
servation and so on, it would be ridicu- 
lous to say that because a man made a 
mistake with regard to one statement of 
fact the jury was debarred from accep- 
ting the rest. In the present case what 
happened was this. The deceased made 
an exculpatory statement with re- 
gard to an assault said to have been 
committed by him upon one of the 
accused party. Truthful witnesses some- 
time leave the path ot truth in order 
to make exculpatory statements about 
themselves and I do not think any sen- 
sible jury would refuse to accept the re- 
mainder of the dying declaration in the 
present case corroborated as it is by a 
mass of evidence merely because the de- 
ceased told a lie in bis own interest. 
In our opinion the learned Judge would 
have been gnilty of misdirection if be had 
told the jury that, if they thought this 
exculpatory statement to be untrue they 
could not believe the rest of the state- 
ment- I need hardly say that no direc- 


tion of this kind nor any provision of the| 
law of this character would, in fact, ever 
prevent a jury from believing it, if they 
saw fit to do so. 

The other points taken on behalf of the 
appellants are of minor importance t for 
example it was said that the learned 
Judge was wiong in directing the jury 
with regard to the evidence of some police 
officers. He was certainly entitled to give 
the jury bis view of the matter and in 
addition to that he supported his view 
with very cogent reasons. A complaint, 
however, is made that his view is not 
supported by the record. The jury of 
course took their own view of the matter. 
We have ourselves been taken through 
these depositions by Mr. Basu and as re- 
corded they are so unsatisfactory that it 
is really very difficult to know what these 
police officers meant. Finally, it was con- 
tended that the learned Judge led the 
jury to suppose that the first information 
report was actually substantive evidence 
with regard totbe oocurrenoe. The learn- 
ed Judge never says so in plain terms ; 
nor after perusing the whole of the charge 
do we think there is any legitimate reason 
to suppose that he intended the jury to 
believe so. All the points taken on behalf 
of the appellants fail and the appeal is, 
accordingly, dismissed. The appellants 
must surrender to their bail and serve out 
the remainder of the sentences imposed 
upon them. 

Cunliffe, J. — I am of the same opinion 
and agree to the order proposed by my 
learned brother. An interesting oonten- 
tion during the course of the argument 
before us was put forward by Mr. N. K. 
Basu. As I understood bis propostion it 
amounted to this: that because there was 
a mistake or untrue statement to be found 
in a declaration which was admitted in 
evidence under S. 32, sub-s. (l). Evidence 
Act, that whole declaration ought to have 
been withdrawn from the consideration of 
jury because any inaccuracy or untruth in 
a declaration of that character vitiated 
the whole of the contents contained there- 
in. As my learned brother has pointed out, 
the authority for this proposition relied 
upon by the learned advocate for the ap- 
pellants is the case in 52 Cal 987 (l). The 
argument rests upon a diotum of M. N. 
Mukerji, J., which is quite short and runs 
as follows. It is at p. 1003 of the report: 

lo my opioioo a dylog daolaration stands up** 
on a widely difierent footing (rom the testi* 
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mony ol a witness given in Court. In the case 
of the lacter it is permissible and at limes 
necessary under certain circumstances to accept 
a part which is uuimpeachable and reject 
that which is obviously untrue, though to 
found a criminal conviction on such appraise* 
ment of evidence is very often unsafe. As 
regards a dying declaration, to accept a portion 
and reject the rest is entirely ^ut of the ques* 
tioD ; there must be absolute guarautee of the 
accuracy of the record and the truth of the 
entire statement before it can be acted upon. 

The learned Judge then went on to 
point out that the lule in India under 
the Evidence Act with regard to state- 
ment concerning death made by persons 
before their death in trials which are 
concerned with an investigation into the 
responsibility of the death is much wider 
than the rule with regard to dying de- 
olarations according to the principles of 
the English Law of Evidence. Sub-s. (1), 
S. 32, Evidence Act, does not conhoe 
these statements to that class of state- 
ment which is made by a man who is ap- 
prehensive and is just about to die. 
Therefore of course the statements which 
are admitted according to the Indian Law 
of Evidence lose a great deal of the sane- 
tity which is supposed to invest the 
dying declaration according to the 
English Law of Evidence. 

In this particular statement which is 
a very short one there is nothing io the 
statement itself which indicates that the 
dead man thought that be was going to 
die. It seems to me therefore to be 
somewhat dangerous from the point of 
view of the appraisement of the value of 
the evidence to put the statement which 
we are considering here upon a difl'erent 
footing from any other piece of evidence 
not as my learned brother pointed out 
of very great value. In my opinion the 
true principle upon which this kind of 
evidence should be recorded ought to be 
firstly, does it strictly come within the 
provisions of S. 32, aub-s. (l)? If it does 
come within those provisions from the 
point of view of admissibility, in my 
view the statement should be looked 
upon from the point of view of its own 
value and nothing else. 1 see no reason 
to introduce an arlifioial rule such as is 
suggested by the learned Judge in the 
judgment to which I have referred. I 
think it is almost certain that declara- 
tions of this kind ought to be corroborated 
but this is about as far as we can go. 
There is a leading case which is often 
quoted in the English Law of Evidence, 


the case in (1892) 17 Cox C C 503 (2), 
which is alluded to in Mukerji, J.’s judg. 
ment. In that case the learned Judge 
refused to admit a dying declaration for 
consideration because on examining it he 
found that instead of it being a straight- 
forward account of what the dying man 
had said without any additions, it turned 
out to be a series of questions and answers 
and a good deal more question apparently 
than answer. In these circumstances the 
Judge said that he would not allow such 
a document to go to the jury because he 
apprehended that in the mental state 
which a d^ing man might be supposed to 
be in, it was very dangerous for anyone 
in authority to put leading questions to 
him and thereby possibly to direct his 
enfeebled mental powers towards uncer- 
tain questions in such a way that the 
authorities interested in the prosecution 
might possibly gain a benefit. 

We were told by the learned Deputy 
Legal Remembrancer that as far as the 
case in 52 Cal 987 (1) is concerned this 
dictum has already been doubted by the 
Bombay High Court. I have bad an 
opportunity of reading the judgment in 
the case to which he referred, namely, 
the case in 53 Bom 31 (3) and 1 am 
fortified in the view that 1 take that 
the value of the evidence amounting 
to a dying declaration cannot be whittled 
down in the manner in which Mukerji, J. 
suggests by the judgment of the Chief 
Justice of the Bombay High Court which, 
if I may say so, is characterised by an 
expressioD of good sense and good law. 
For these reasons and for the reasons 
given by my learned brother, I agree 
that this appeal must be dismissed. 

B.D./R.K. Appeal dismissed. 

2. R. V. Mitchell, {1892) 17 Oox 0 0 603. 

3 Emperor v. Akbarali Katimbhal, 1933 Bom 
479=1933 Or 0 1533=146 1 0 648=35 Or 
L J 109=58 Bom 31=35 Bom L R 1021. 
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LORT-WILLIAMS AND Jaok, JJ. 

Islahar Khondkar and others Appel- 
ants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 486 of 1934, De- 
eded on 25bh February 1935. 

(a) Criminal P. C. (1898). Ss 236. 237- 
5e>ubl contemplated by Ss 236 and 23 
oust arise at time of charge— To decide 
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whether such doubt exists Judge must know 
at that time what facts can be proved — "Can 
be proved” means facts about which there is 
evidence in hands of prosecution^Doubt 
within meaning of S. 236 exists where evid* 
once is circumstantial and decision depends 
upon question whether Court will draw pos* 
tible inference — Evidence direct, and such 
that if believed would establish but one of* 
fence — Question whether jury would believe 
evidence or not is irrelevant for deciding 
applicability of Ss 236 and 237^Such doubt 
is not contemplated by Ss. 236 and 237. 

The doubt contemplated by Ss. and 237 
must arise at the timo of i*har^*o. In ordor 
to decide whether such a dcjot exists as will 
attnet the provisions of Ss 2^0 and 237 the 
Judge must know at that time what facts 'can 
be proved.' The ospression 'can be proved* 
means factsabout which there is evidence in the 
hands of the prosecution. What the evidence 
amounts to is disclosed in the depositions taken 
by the committing Magistrate, and in any ad* 
dltional evidence which may be >n tbo bands of 
the prosecutioDi and of which notice has been 
given. This matter cannot be affected by con- 
siderations whether the prosecution will bo able 
to produce this evidence at tbo trjsl, or whether 
the Court or jury wUl belicvo it if and when 
produced. [P 799 0 1) 

But where the evidence Is direct and not cir 
cumstantlal and would if believed by the juryi 
establish but one offence, the question whether 
the jury would believe the evidence or not Is 
irrelevant upon the point whether 8s. 296 
and 287 are applicable or not. Such a doubt is 
not contemplated by Ss. 236 and 237: 193L Cal 
414, Re/., 1925 P 0 130 and 1923 Cal 696, 
Doubted. (P 799 0 1] 

(b) Criminal P. C. (1898), S. 237— AppJi- 
cabilily— S 237 is controlled by S 236 and 
applies only to cases falling under S. 236— 
Case not failing under S. 236 — Accused can- 
not be convicted under S. 237 of offence 
with which be was not charged. 

Section 287 applies only to cases which fall 
within the provisions of 8. 286 and is controlled 
by it. Where a case does not fall under S. 236, 
the accused cannot be convicted under S. 287 of 
an ofience with which bo was not charged. 

[P 790 0 2] 

(c) Criminal P. C. (1898), Ss. 236 and 237 
—Doubt whether Court will make one and 
which of presumptions under S- 114. lllus. 
(a), Evidence Act, is not such doubt as is con- 
templated by S. 236 — Such presumption is 
not one of fact which can be proved -^It can 
only arise when some fact or facts connot 
be proved. 

A doubt whether the Court will make one and 
which of the presumptions under 8, I14, JUus. 
(a), Evidence Act. is not such a doubt as is con- 
tomplated by 8. 236. The question whether the 
Court will make presumption or which pre- 
sumption, is irrelevant on the question of the 
applicability of Ss 236 and 237 Such a presump- 
tion IS not one of fact which can be proved 
On the contrary it can arise oalv when some 
fact or facts cannot bo proved. In appropriate 
circumstances, such facts, though they cannot 
be proved may be presumed. And in such a case 
there would be no doubt about which of- 


fence the facts which could be proved would con- 
stitute. Alone they could not be enough to con- 
stitute any o^ence. Hut if the Court decided to 
presume the existence of other facts, then the 
proved facts and the presumed facts together 
would constitute an offence. The doubt, there- 
fore. arises about whether Court will or will not 
presume a fact, and which fact, not about w'hich 
offenco the facts which can bo proved will con- 
stitute, within the moaning of Ss. 236 and 237: 
1931 Cal 414, Commented upon. (H 800 C 1) 

(d) Criminal Trial— Trial by Jury— Charge 
to jury — Misdirection — Accused charged 
under S. 395. I. P. C.— Facts proved that 
dacoity was committed by accused and that 
they were in possession of stolen goods — No 
charge framed under S. 412, I. P. C. — Judge 
directing jury that if they thought that 
there was not sufficient evidence ot dacoity 
and that there was evidence that accused 
were in possession of stolen property, know- 
ing it to have been stolen, they might find 
accused guilty under S 412 although not 
charged under it — Accused convicted under 
S. 412, I P. C. — Conviction held bad — Direc- 
tion to jury both upon S. 412, I. P. C. and 
S. 114, lllus. (a), Evidence Act. held contrary 
to law— Verdict held inferentiolly to be one 
of acquittal on charge of S. 395, 1. P C., and 
that there being no appeal under S. 417 ac- 
cused could not be retried. 

Where the accused are charged under 8. 395, 
I.P. 0.,witb the offence of dacoity and tbo 
facts that are proved aro that a dacoity was 
committed by the accused and that some of the 
stolen goods were louud later in possession of 
each of the accused, the proper direction to bo 
given to the jury upon S 114, lllus. (a), Evidence 
Act, should be, that they may, and not they 
must, Id the absence of any reasonable oxplaua- 
tion, find tbo accused guilty, and that, if an 
explanation is giveu, which may bo true, it is 
for the jury to say on the whole ovidouco whe- 
ther the accused are guilty or not; if tbo jury 
think that the exphinatiou may reasonably be 
true, though they are not cooviiicod that it is 
true, accused are entitled to an acquittal. 

[V $00 0 2) 

Where the Judge in such a caje directed the 
jury that \i they thought that there was not 
sufficient evidence of dacoity and that there was 
sufficient evidence that the accused dlshooostly 
received or retained stolen property knowing 
it bad been transferred by coininissiou of da- 
coity, they might find the accused guilty under 
S. 412, I. P. C , although they were not charged 
under that section and the accused were ulti- 
mately convicted under S. 412: 


Held-, lliat the Judge's direction upon both 
S 412,1 P. 0,andS 114, Evidence .Act, was con- 
trary to law and the verdict of jury was errone- 
ous owing tothoso misdirections. That although 
the jury gave DO verdict on the charge of da- 
coity. iufereotully their verdict was one of ac- 
quittal upon that charge and that as there was 
no appeal under S. 417, Criminal P. C . against 
that verdict, the accused could not bo tried 
again for that offence. [p ^qq q gj 

(e) Evidence Act (1872), S 1 14 , lllus. (a)- 
Court cannot under S. II4. Il|u, (a) pU- 
sume knowledge of dacoity. required for con- 
viction under 412. 1. P. C. 



79S Calcutta Isxahar Khondkar v. Emperor (Lorfc- Williams. J.) 193$ 


The provisioDs of S. 114, Ulus, (a) do oot en- 
title the Court to presume the knowledge of 
dacoity or dacoits which is required for a con- 
viction under S. 412, L P. C. [P 800 C2] 

(f) Criminal P. C. (1898), S. 236— Doubt 
must arise from nature of the act or series 
of acts — Doubt would arise because of in* 
ferences wbicb might be drawn from the 
acts. 

The facts which can be proved within the 
meaning of S. 236 are only ascertained after the 
completion of the trial and the charge cannot 
therefore be made to depend on them. In the 
terms of S. 236, the doubt must arise from the 
nature of the act or series of acts and the doubt 
would arise because of the inferences which 
might be drawn from those acts. [P 801 C 1] 

(g) CriminalP. C. (1898), Ss. 236. 237-S. 
237 only applies to cases referred to in S. 236 
and does not refer to cases in which it is 
doubtful wbicb offence will be proved— Ac* 
cused charged for one offence — He cannot be 
convicted under S. 237 of different offence. 

In interpreting the Illustration of S. 237, it 
must be remembered that it only applies to the 
class of cases referred to in S. 236 and therefore 
it does not refer to cases in which it is merely 
doubtful which offence will be proved and S. 237 
is no authority for holding that in such cases 
on a charge of one ofieoce a man can be 
convicted of a different ofieoce. Under S. 236 
the doubt must arise from the nature of the 
facts or inferences which can be drawn from 
those facts: 1925 P C 130, Dissent. (P 801 C 1] 

Satindra Nath Mukherji and Priya- 
nalh Bhaltacharjee — for Appellants. 

Atntruddin Ahmed — for the Crown. 

Lort.WilUams, J.— In tbis case six 
men were charged with dacoity namely, 
Istahar Kbondkar, Maijuddi, Azabar AH, 
Adam Ali, Sonatan Patikar and Umaebaran 
Fatikar and one Jamini Kanta Natb, 
under S. 412. 1. P. C. Two of them were 
acquitted, namely. Sonatan and Jamini, 
all the rest the jury found guilty of 
offences under S. 412. These five have 
appealed from jail. The learned Judge 
appears to have directed the Jury that 
if they thought that there was not suffi- 
cient evidence of dacoity, but that there 
was evidence that the accused dishonestly 
received or retained stolen property know- 
ing it to have been transferred by the 
commission of dacoity or received from 
dacoits, they might find them guilty under 
S. 412, although no charge under this 
section bad been made against any one 
of them, with the exception of Jamini. 
Of the five accused who have appealed 
from jail one. Umaoharan Patikar. has 
been represented by Mr. Satmdra Nath 
Mukerji. The rest are unrepresented. 
The point raised by the learned advocate 


on behalf of Uma Cbaran is, that the 
jury were not entitled to convict him of an 
offence under S. 412, because no charge 
was made against him under that section: 
26 Cr L J 1361 (l). This argument, of 
course, would apply to the rest of the 
appellants. Mr. Amiroddin Ahmed, who 
appears for the Crown, has argued that 
what the jury did was permissible under 
the provisions of Ss. 236 and 237, Criminal 
P. C. that is to say, be has argued that this 
was a case in which the facts which could 
be proved were not in dispute or doabt; 
what was in doubt was the kind of offence 
which those facts would constitute, with, 
in the meaning of those sections : 35 0 
W N 945 (21, and the cases therein dis- 
cussed. 


Now the facts were that a dacoity was 
committed, that none of the dacoits was 
recognised, but that some of the stolen 
goods were found about five to six weeks 
afterwards, in the possession of each of 
the accused. There was some evidence to 
show that each of the accused had taken 
steps to conceal the stolen goods. Two 
made confessions which implicated in the 
dacoity all of the accused except Jamini. 
The learned Advocate for the Crown has 
argued that tbis case comes within the 
ambit of S. 236. because there was no 
doubt about the facts which could be 
proved, aud the only doubt which arose 
was what offence would be constituted 
by those facts, that is to say what infer- 
ence would the jury draw from the 
facts. Would they consider that they 
were sufficient proof of an offence under 
S. 395, or of an offence under S. 412? 
He went further and suggested that 
though the facts were not in doubt, there 
was a doubt whether the jury would make 
one of the presumptions which they could 
make under S. 114, Ulus. (a). Evidence 
Act, and which of those presumptions. 
Thus he argued that in cases to which 
that illustration applies, though the facts 
may not be in doubt, yet there will 
always be a doubt whether the Court 

will make such a presumption, and whicn 

presumption, the making of which is per- 
missive and optional, and therefore Ss. 23b 
and 237 apply to all such cases. Id my 

1. Achpal V. Emperor, 1926 Lab 1S2=69 IC 

449^26 Or L J 1861. ^ 

2. Mehr Sheikh v. Emperor. 1931 Oal 414- 

1931 Or 0 510=132 I 0 254=32 Or L J 892 
=69 Oal 8=36 OWN 945. 
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opioioDt both these argomeuts are ausound. 
The facts which coaid be proved were 
that a daooity bad been committed by all 
the accused except Jamioi, and that some 
of the stolen goods had been found, five 
to six weeks afterwards and partly con. 
oealed, in the possession of each of the 
accused. These facts could be proved by 
the confessions of Maijuddi and Azabarali 
and the evidence about the finding of the 
stolen goods. Whether the jury would 
believe the confessions and the rest of the 
evidence or not was and is irrelevant 
upon the point whether Ss. 236 and 237 
were applicable or not. Such a doubt is 
not contemplated by the sections. There 
was no doubt about the admissibility of the 
confessions. They had been recorded in 
the prescribed way by a Magistrate, were 
declared therein to have been made 
voluntarily, and prima facie would be 
admissible in evidence. There was no 
doubt about what offence the facts to 
which I have referred would constitute. 
They would constitute, against all except 
Jamini, the offence of dacoity. 

Thus the evidence of dacoity was direct 
and not circumstantial, and if this 
evidence were believed by the jury to be 
true, the only possible inference which 
could be drawn from the proved facts 
would be that the accused, other than 
Jamini, were guilty of daooity. The learned 
Advocate for the Crown has failed to 
appreciate the distinction between the 
doubt whether the jury would believe the 
evidence and the inferences which it was 
possible for them to draw, assuming that 
they did believe it. The doubt contem. 
plated by the sections must arise at the 
time of charge. In order to decide whe. 
ther such a doubt exists as will attract 
the provisions therein contained, the 
Judge must know at that time what facts 
can be proved." Therefore this expres. 
Sion must mean facts about which there 
IB evidence in the hand of the prosecu. 
tion. What this evidence amounts to is 
disclosed in the depositions taken by the 
committing Magistrate and in any addi- 
tional evidence which may be in the hands 
of the prosecution and of which notice 
has been given. This matter cannot be 
affected by considerations whether the 
prosecution will be able to produce this 
evidence at the trial, or whether the 

Court or jury will believe it if and when 
produced. With great respect for the 
decision of their Lordships of the Judicial 


Committee in 30 C W N 581 (3). I think 
that that decision will require to be re- 
considered by them upon some future 
occasion. The facts which could be proved 
in that case against each of the accused 
clearly consiitute both the offence of 
murder and an offence under S. 201, 
I. E. 0., and, in my opinion, no doubt 
arose within the meaning of S. 236, Crimi- 
nal P. C. 


It is true that the illustration of S. 237, 
Criminal F. C., seems, at first sight, to 
support the different view which theiri 
Lordships adopted, but S. 237 applies 
only to cases which fall within the pro ! 
visions of S. 236 and is controlled by it.i 
And the illustration is not really incon- 
sistent with the view which I have taken, 
because the decision in the case illustrated 
might depend upon which of several poasi- 
ble inferences would be drawn from the 
facts proved. Where the evidence is oir- 
oumstantial, and the decision depends 
upon the question whether the Court will 
draw a possible inference, or which of 
several possible inferences, there exists a 
doubt within the meaning of S. 236 ; 35 
C W N 945 (2). The decision in 50 Cal 
564 (4) was a case in point. In that 
case ornaments and money to the value 
of Rs. 18,000 were stolen from the room 
of the complainant. The accused occupied 
a room in the same flat. She was charged 
with theft under S. 380, I. P. C., and 
convicted of an offence under S. 64. A, 
Calcutta Police Act, with which she bad 
not been charged. The evidence showed 
that she had obtained possession of the 
key and padlock of the door which sepa- 
rated her room from the room of the 
complainant. The rest of the evidence 
was matter of suspicion only, namely, 
that the accused made large payments to 
her creditors on the day of the theft and 
on the two following days, and later, 
pledged ornaments, and attempted to 
change notes for Rs. 1,000 and gave a 
goldsmith a large quantity of broken 
ornaments to be melted down. The 
identity of neither ornaments nor money 
was established. From the evidence about 
the key and padlock, a possible inference 
was that the accused stole the property. 
If this inference were not drawn by the 


3. Begu V. Emperor. 1925 P 0 130=88 1 0 3= 
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Court, the whole of the evidence taken 
together, might afford reason to believe 
that they were stolen within the meaning 
of S. Sl-A. And such was the decision, 
though I doubt whether such an inference 
was possible upon those facts, or could 
properly have been drawn. 

The second argument of the learned 
ladvocate is still more unsound. The 
;questioD whether the Court will make 
one and which of the presumptions under 
S. 114, Ulus, (a), Evidence Act, is irrele. 
vant upon a consideration of the provi. 
Isions of Ss. 236 and 237, Criminal P. C. 
|3uch a presumption is not oueof the facts 
:wbich “can be proved.” On the contrary 
'it can arise only when some fact or facts 
'cannot be proved. In appropriate cir- 
cumstances, such facts, though they can- 
{not be proved may be presumed. And 
|in such a case there would be no doubt 
about which offence the facts which 
could be proved would constitute. Alone 
they would not be enough to constitute any 
offence. But if the Court decided to 
presume the existence of other facts, then 
'the proved facts and the presumed facts 
together would constitute an offence. The 
doubt therefore arises about whether the 



which fact, not about which offence the 
■facts which can be proved will constitute 
within the meaning of Ss. 236 and 237. 
Upon this point there is a paragraph in 
the report of the judgment in 35 C W N 
945 (2). supra, to which I was a party, 
which seems to be inaccurate and mis- 
leading. Therein it is stated at p. 947 
that : 

It mav be that, even after evideoce. the in- 
leronce will be that the accnsed has committed 
one oflence or another. For inetaoce the Court 
may presume that a man. who is in possession 
of stolen goods soon after the theft and does 
not account for his possession, is either the 
thief or has received the goods knowing them 
to be stolen. In such a case the doubt may be 
taken up to the judgment stage and the Court 
shall pass judgmeut in the alternative under 
S 367. Criminal P. C. 

This must be a misprint for 5. 237. 
The paragraph as reported seems to con- 
fuse inference with presumption, and to 
suggest that a doubt whether the Court 
will make presumption, or which pre- 
sumption, may be such a doubt as is con- 
templated by S. 236, I did nob intend 
io, and do not subscribe to any such pro- 
’ position, as I have already stated. The 
direction of the learned Judge upon 
S’. 114, Ulus, (a), ^9 neither correob nor 


complete. The direction should have 
been in accordance with the statement 
made by Lord Eeading, L. C. J. in 11 Cr 
App E 45 (5), with which Bray, Avory, 
Lush and Atkin, JJ. agreed. It was as 
follows : 

Where the prisoner is charged with receiving 
receotly stolen property, when the prosecution 
has proved the possession by the prisoner, and 
that the goods bad been recently stolen, the 
jury should be told that they may, not that 
they must, in the absence of any reasonable 
expianatioD, find the prisoner guilty, But if 
an explanation is given which may be true, It 
is for the jury to say on the whole evidence 
whether the . accused is guilty or not ; that is 
to say. if the jury think that the explanation 
may reasonably be true, though they are not 
convinced that it is true, the prisoner is en* 
titled to an acquittal, because the Crown has 
not discharged the onus of proof impo$»ed upon 
it of satisfying the jury beyond reasonable 
doubt of the prisoner’s guilt. That onus neverl 
changes, it always rests on the prosecution. 
That is the law ; the Court is not pronouncing 
new law, but is merely restating it. and it is 
hoped that this re-statemeot may be of assis- 
tance to those who preside at the trial of such 
cases. 

The result is that in my opinion the 
learned Judge's direction upon both 
S. 412, 1. P. C. and S. 114, Evidence Act, 
was coutrary to law, and the verdict of 
tbe jury was erroneous owing to these 
misdirections. Although tbe jury gave no 
specihc verdict on tbe charge of dacoity, 
inferentially their verdict was one of ac- 
Quittal upon that charge and as there 
is no appeal against that verdict under 
S. 417, Criminal P. C., the appellants 
cannot be tried again for that offence. 

The provisions of S. 114, Illus. (a), 
Evidence Act, do not entitle the Court to 
presume the knowledge of dacoity or 
dacoits which is required for a conviction 
under S. 412, and the only evidence of 
such knowledge is contained in the re- 
tracted confessions, which were rejected 
by the jury. The evidence, however, relat- 
ing to the concealment of the stolen goods 
18 sufficient to prove guilty knowledge, 
and the circumstances were such as to 
justify us in making the presumption that 
tbe appellants, other than Umaobaran, 
received those goods knowing them to be 
stolen. The evidence against Umacharan, 
apart from one of the retracted confes- 
sions, is vary slight, and in his case we 
allow the appeal, and set aside the con- 
viction and sentence and acquit him. 
Instead of sending tbe cases of the obM r 

5 . Isaac Schama and Jacob Abramovitcb, U 
Or App B ^5. 
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appellants back for re-trial, we alter the 
tindiDg to one of conviction under S. 411, 
I. P. C., and in view of the fact that each 
of the appellante was in custody for seven 
months prior to his conviction, we reduce 
the sentence upon each of them to 1 
year's rigorous imprisonment. 

Jack, J. — I agree. The coufusion which 
has arisen about the interpretation of 
S. 236, I. P.O., isdue totheway in which 
it is worded. What is really meant seems 
to be: 

ICa single act or series of acts is of such a 
nature that it is doubtful which of several of* 
fences has been committed if Che facts as al* 
leged by the prosecution are established, the 
accused may be charged with the commission 
of all or any of such offences. 

The facts which can be proved are only 
ascertained after the oompletion of the 
trial and therefore the charge cannot be 
made to depend on them; moreover in 
the terms of the seotion the doubt must 
arise from the nature of the aot or series 
of acts, and the doubt would arise because 
jof the inferences which might be drawn 
from those acts. In interpreting the illus- 
Itration to S. 237, Criminal P. C., it must 
be remembered that it only applies to 
the class of oases referred to in S. 236, 
and therefore it does not refer to oases in 
which it is merely doubtful whiob offenoe 
will be proved, and S. 237, Criminal 
P. C., is no authority for bolding that, in 
suob oases, on a charge of one offence a 
man oan be convicted of a different of. 
fence. With great respeot to Lord HaU 
dane it would appear difficult to reconcile 
S. 236, Criminal P. C., with his state- 
ment in the ease referred to by my learn- 
ed brother: 30 C W N 581 (3): 

The llluslralloa makes (he maaDlcg ot (he 
words plain. A man may be convicted of an of- 
fence (hough there has been no charge in res- 
pect of it, if the evidence is such as to establish 
a charge that might bava been made. 

This interpretation would make the 
doubt depend merely on the nature of 
the evidence whereas under S. 236, Ori- 
minal P. 0., the doubt must arise from 
the nature of the facts or the inferences 
which oan be drawn from these facts. If 
the doubt only depended on the evidence 
S. 237 would apply to every ease. In the 
present ease if the facts as alleged by the 
prosecution are established the aooused 
were clearly guilty of dacoity and not of 
dishonestly receiving property stolen in a 
dacoity; therefore they cannot be oonvio. 
ted of the latter offence on a charge of 
■dacoity. The aooused ought to have been 
1936 C/lOl & 102 


charged with dishonestly receiving stolen 
property in the alternative, but since 
they have not been prejudiced by failure 
to frame this charge, and since the ver- 
diet of the jury clearly shows that they 
were guilty of this offence, there is no 
need to send back the case for retrial. 
The jury found them guilty under S. 412, 
I. P. 0.. instead of S. 411 because of the 
misdirection of the learned Judge where 
he said: 

1( the jury believe that there is uot evidence to 
hold they committed dacoity but that they 
hold that they dishonestly received or retained 
stolen property knowing it to be such, they may 
find them guilty under S. I. P. 0. 

Tbe stoldQ property was oot found 
with tbe accused until 6 weeks after the 
dacoity, and apart from tbe discarded 
oonfeseioDS there is no evidence that they 
knew it was stolen in tbe dacoity, a factor 
which was necessary to bring the ofFenoe 
under S. 412, I. P. C. 

R, M /r.K. Order accordingly. 

A. I. R. 1936 Calcutta 801 

CUNLIFPE AND HbnDERSON, JJ. 

Chhoteram Sarup Sha — Accused — 
Petitioner* 

V. 

Emperor — Opposite Party* 

Criminal Revn*No. 680 of 1936, Deoi- 
ded on l7th August 1936* 

Penal Code (1860), S. IdO^Intolveney peti* 
tion containing false ttalecnenti — Such state* 
ments do not constitute evidence by them* 
selvet-*No offence under S. 199 

Tho statements in a patltion of iasoWeuoy are 
very aualogous to statemonts made in ordinary 
civil pleadings— -statements which are verified 
by law on the part of the person who places them 
on the record. Bat they certainly do not con* 
stitute evidence which is bound to bo acceptod 
by the Court. A petition in Insolvency unbaok* 
ed or unoorroboratod by other evidence would 
not be accepted by the Court against tho in* 
terests of any other person who was concerned 
in the question of the petitioner's insolvouoy. 

In an insolvency petition, a petitioner 
made a false statemeut to the oSoct that he 
had never been an Insolvent before. This was 
proved to be untrue and hence he was prosecu* 
ted under 8. 190. The question to be decided 
was whether this statement contained in the 
insolvency petition came within tho ambit of 
the expression that it was a statement 'bound 
or authorised by law to be received as evidence^' 

Held: no offence under S. 199 was committed. 

[P 803 0 1] 

S. E, Sen, HiralalGanguli and Sudhir 
Chandra Choudhuri — for Petitioner. 

D. N. Bhattaoker/e^Vkiidij ySire^^/f^ 
Chatterjee—loT the 

Cunllffe, J — ThiT^l^^l^os 

poiub of law on 


Jammu & Kishmir 
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tioner was convicted under S. 199,1. P. C., 
for making a false statement. S. 199 is a 
provision of the Code which deals with 
a very specialised form of perjury. This 
section which is not very often used is, 
in the following terms: 

Whoever in any declaration made or subscrib* 
ed by him, which declaration any Court of 
justice, or any public servant or other person, 
is bouud or authorised by law to receive as evi- 
dence of any fact, makes any statement which is 
false, and which he either knows or believes to 
be false or does not believe to be true, touching 
any point material to the object for which the 
declaration is made or used, shall be punished 
in the same manner as if be gave false evidence. 

The fact was that the petitioner put in 
a petition in insolvency and in his peti- 
tion he made a false statement to the 
effect that he had never been an insolvent 
before. This was proved to be untrue 
and hence this prosecution. The question 
to be decided is whether this statement 
contained in the insolvency petition 
which was made in the district under the 
^Provincial Insolvency Act comes within 
;the ambit of tbe expression that it was a 
statement “bound or authorised by law 
to be received as evidence.” In my opi- 
nion, it does not. The statements in a 
ipetition of insolvency are rery analogous 
I'to statements made in ordinary civil 
'pleadings — statements which are veri&ed 
by law on tbe part of the person who 
places them on the record. But they cer- 
tainly do not constitute evidence which 
is bound to be accepted by tbe Court. I 
doubt whether they are evidence in any 
sense of the word, except, possibly, in tbe 
form of admissions against tbe person 
who makes them. Certainly, a petition in 
insolvency unbacked or uncorroborated 
jby other evidence would not be accepted 
by the Court against tbe interests of any 
'other person who was concerned in tbe 
question of the petitioner's insolvency. 
There are decisions upon this question; 
but in my view, they turn on their own 
ifaots and it is not necessary to cite them. 
Tbe rule, accordingly, is made absolnte 
on the basis that I have indicated. Tbe 
conviction and sentence passed upon tbe 
petitioner are set aside and we direct 
that the accused be set at liberty forth- 
■with. 

Henderson, J. — I agree. The decision of 
this Eule rests on the interpretation of 
the words “to receive as evidence of any 
fact” ii 199, 1. P. C. The prosecution 
was on a statement made by the 

petitioner in a verified petition to an 
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Insolvency Court to the effect that he- 
had never filed any other application im 
msolvency. It is abundantly clear that 
that petition could not be used as evi- 
dence to prove that in fact he had not 
filed such a petition. It might be used 
for tbe purpose of contradicting his own 
evidence on oath; but certainly it is not 
evidence per se of any fact with regard 
to the insolvency. On behalf of the 
Crown, Mr. Bbattacharjee sought to sup. 
port the conviction not upon tbe ground 
that his petition could be received as evi- 
dence in tbe ordinary sense of the term 
but upon the ground that it might be 
described as evidence in a certain special 
sense. His argument was to the effect 
that, without this statement, the peti- 
tioner would have been unable to induce 
the learned District Judge presiding over 
the Insolvency Court to take any steps 
with regard to bis petition. For this 
argument Mr. Bbattacharjee relied ob- 
tbe definition of “Evidence” in the Evi- 
dence Act. In my opinion, that defini- 
tion is really against him. 

B.D./R.K. Buie made absolute. 
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GUHA AND Nasim Ali, JJ. 

Sm. Matimala Dehi and another — 
Judgment, debtors — Appellants. 

V. 

Surendra Nath Mudi — Decree-holder 
—Respondent. 

Appeal No. 215 of 1936, Decided oa 
2l8t August 1936, against order of Sub- 
Judge, Ist Court, Hoogbly, D/- I6tb 

March 1936. , . 

Civil P. C. (1908), S. 60. Proviso I. Cl. (m> 
— Testator granting estate to bis widow for 
her lifetime and then to bis daughter abso- 
lutely— Daughter dying during lifetime or 
widow leaving her husband as heir— Interest; 
of husband in property is not mere expect- 
ancy of succession and is not exempt from 
attachment and sale. 

Where a testator after making specifio be- 
quests grants the residual estate to bis widow 
for her lifetime, and then to his daughter 
absolutely, and the daughter dies during the 
lifetime of the widow, leaving her husband aa 
her sole heir, the interest of the husband in the 
property is not a mete expectancy of snoceeaion 
and ia not exempt from attachment and sale 
under 8. 60. Proviso 1. 01. (“)■ ^ 

decree obtained against the widow and th® 
band. Tbe right to the property/efts absolutely 
in the daughter after the ‘estator'a death and 
though a life interest is bequeathed to the 
widow, the interest of the daughter 
Dossibility but a vested remainder. ^ Jong aa 
the daughter is alive her heir, i. e.. the husband, 
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has only an expectancy ol succession to the 
vested remainder, but after the death it de- 
volves on him by inheritance. The fact that 
the husband's right depends upon a contin- 
gency, namely the death of the widow, makes 
no diOereuce, for a concingent interest is some- 
thing different from a mere possibility of suc- 
cession: In re Parsons, Stockley v. Parsons, 
(1890) 45 Ch D 51 and 1930 P C 17, Sef. 

[P 80.8 C 2] 

Atul Chandra Gupta and Phani^tdra 
Kumar Sanyal — for Appellants. 

Kadha Benod Pal and Narendra Nath 
Choudhury — foe fidspondent, 

Naaim Ali, J.— This is an appeal by 
iudgment.debtors against an order of the 
Subordinate Judge of Howrah, dated 16th 
Marob 1U36| rejecting tbeir objections to 
the attachment and sale of certain pro* 
parties in an execution proceeding. One 
Jyotisb Chandra Banerji was owner of 
these properties. He died having made 
his last will and testamenti on ^th Sep. 
tember 1917. By the said Will, after 
making specific bequests, the residual 
estate was granted to his wife for life, 
then to his daughter for life, then to her 
husband for life, and then to certain per- 
sons absolutely. By a codicil dated 5th 
May 1918, the residual estate was be- 
queathed by the testator to bis daughter 
absolutely. The testator left surviving 
him bis widow, Motimala Devi appel- 
lant 1, his daughter Anila Bala Devi and 
her husband Mrigendra Nath Mukerji» 
appellant 2. Probate of the Will was 
granted in due course. Thereafter, the 
daughter of the testator died intestate 
leaving her husband, appellant 2, as her 
sole heir. The respondent in this Court 
has attached these properties in execu- 
tion of a decree obtained by him against 
the widow and the son-in-law of the 
testator. The latter objected to the 
attachment and sale of these properties 
on the ground that they were not liable 
to attachment. In view of the provisions 
contained in S. 60, proviso (l), Cl. (m), 
Oivil P. 0,, the learned Subordinate 
Judge has overruled this objection. The 
jodgment-debtors appeal to this Court. 
At the time of the hearing of this appeal, 
Mr. Gupta appearing for the appellants 
did not press the objection of appellant 1 
to the sale of her life interest in the pro- 
perty in question. The whole argument 
of the learned advocate was confined to 
the question whether the interest of 
appellant 2 in the properties in question 
was liable to attachment and sale in exe. 


cutiOD of the decree against him. Uia con- 
tention is that although the right of the 
daughter was a vested right in terms of 
the Will, the right of her legal represen- 
tative after her death, is only an expect- 
ancy of succession so long as the widow of 
the testator was alive and was conse- 
quently not liable to attachment. An 
expectancy of succession is a mere possi- 
bility and is not an interest or even a 
contiDgent title: 

It is iDdi&palabld id law that do one can 
have aoy estate or interest, at law or to equity, 
ooDtingeot or other, in the property of a liviog 
person, to nbioh he hopes to succeed, as heirac 
law or next of kin of such liviog person. During 
the life of such person no one can have more 
than a spes successionis, an expectation or hope 
of succeeding to his property: (1890) 45 Oh D 51 
(1) at p. 55. 

The right to the properties io question 
vested absolutely on the daughter on the 
testator’s death, and though a life inter, 
est was bequeathed to the widow, her 
interest was not a mere possibility but a 
vested remainder, which was an interest 
granted out of the original estate. So long 
as the daughter was alive, her heir had 
only an expectancy of snooession to this 
vested remainder. After her death, it 
devolved on Mrigendra, appellant 2, by 
inheritance. The interest of appellant 2 
therefore is not a mere expectancy of 
succession. It is argued by Mr. Gupta 
that Mrigendra’s right depends on a con- 
tingency, namely the death of the widow 
during bis lifetime. But a contingent 
interest is 

sometbiDg quite diCereDt from a mere possibi- 
lity of a like nature ol an heir apparent succeed- 
ing to tbo estate or tbe cbanco of a relation 
obtaining a legacy and also sometbiog quite 
diflerent from a more right to sue. It is a well 
ascertained form of property .... in respect of 
which it is quite possible to raise money and to 
dispose of it In any way that the beuoficiarv 
chooses: 67 I A 10 (3) at p. 13. 

The learned Subordinate Judge was 
therefore right in rejeoting the objeotion 
of appellant 2 to tbe attachment and sale 
of the properties in question. Tbe appeal 
is therefore dismissed with costs. The 
bearing fee in this Court is assessed at 
two gold mohurs. 

Guba, J. — I agree. 

BsM./r.k^ Appeal dismissed. 

1. In re Parsons, Stookley v. Paraons, (1890) 45 

w B 7“"“ ^ i ssSa 

3. Ma Yal V. Official Assignee, 1980 P n 17 

131 1 0 335^57 I A 10=8 Rang 3 (p 0), 
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Nasim Ali and Hbndbrson, JJ. 

Sm. CharusilaDassi — Plaintiff — Applfc, 

V. 

Abhilas Baiiri and others — Reapdta. 
Appeals Nog. 1U69 to 1071 of 1932, De- 
cided on 24th April 1933. 

(a) Bengal Tenancy Act (1885 as amended 
in 2 928), S, 115 (c) (3)— Special Judge reject* 
ing memorandum of appeal for failure to 
supply requisite fee— Order rejecting memo* 
randum of appeal is not decree and hence 
not appealable. 

Section 107 (2). Civil P. C.* invests an appel* 
late Court with the same power as are conterred 
on a Court of original jurisdiction. But it does 
not purport to give the order passed by an 
appellate Court the same efiect as an order 
passed by an original Court of like nature- S. 2 
expressly says that ‘decree* shall be deemed to 
include the rejection of a plaint. If it was the 
intention of the legislature to include within 
the definition of ‘decree* an order rejecting a 
memorandum of appeal it would have expressly 
said so. (P 805 C 1] 

Section 115 (c) (3), Ben. Ten. Act, makes appli* 
cable S. 107 and the provisions of 0. 42, Civil 
P. 0., to appeals to the High Court. An order 
passed by a specialJudge rejecting memorandum 
of appeal for failure to supply requisite Court* 
fee is not a decree and hence Is not appealable : 
1932 Cal 482. Foil. [P 805 0 1) 

(b) Bengal Tenancy Act (1885 as amended 
in 1928), S. 10S*A— Decisions under— Appeal 
from ^ Court*fee —Decision on questions 
specified in S. 10S*A is in effect decree— For 
appeal before special judge memorandum of 
appeal is required— Such memorandum comes 
under Art. 1, Sch. 1, of Court- fees Act. 

The decision on questions specified in 8. 105* A 
is for all practical purposes a decision under 
S. 106. For appeals from such decisions before 
the special Judge memoranda of appeals within 
the meaning ot Art. I, Sob. 1» Court^feea Act, 
are required and the Court-fees payable on such 
memoranda are ad valorem on the value of the 
eubiect^matter of dispute in appeal subject to a 
maximum of Rs. 20 i 23 Cal 723 (P C), not 
Poll. [P 80^ C 2; P 807 0 1] 

(c) Bengal Tenancy Act (1885 as amended 
in 1928), S. 115 -Decision under S. 105-A— 
Appeal to special Judge— Principle laid down 
for determining value of rnemoranduoi of 
appeals in suits under S. 7 (ii), Court fees 

Act, should be followed. . , , j 

Where an appeal is made to the special Judge 
from the decision on questions under S 105*A, 
for valuing the subject matter of dispute the 
principle laid down for determining the value 
of memorandum of appeals in suits ^ 

(il) Court-fees Act, should be adopted : 1952 
Cal6U.Iiel.on. 

Atul Chandra Gupta and Bhola JSatn 
Bay — for Appellant. 

Panchanan Ghose, Muktipada Chatter, 
jee, Nirod Bandhu Ray and Subodh 
Chandra Dutta—ior RespondentB. 

Bamendra Chandra iJai/— for Depnty 
Registrar (in Nos. 1070 and 1071). 

Basak — for Secretary of State. 
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Nasim All, J.— The appellant in these 
three appeals filed three applications under 
S. lOo, Ben. Ten. Act, before the Revenue 
Officer of Rampurhat in the district of 
Birbhum for settlement of fair and equit. 
able rent of certain holdings. Before the 
Revenue Officer she raised the following 
issues under S. 105-A : (l) Are the hold, 
ings in dispute, though recorded as 
Mokrari in the record of rights, occupancy 
holdings? (2) Are the rents recorded in 
the record of rights the existing rent of 
the holdings? (3) Is she entitled to get 
additional rent for excess area? She paid 
Court-fee of 12 annas for each of the 
holdings mentioned in her application and 
Rs. 20 for each of the three applications. 
The Revenue Officer decided against her. 
She filed three appeals before the Special 
Judge of Birbhum and paid the same 
Court.fee on the memoranda of appeals 
as she did on her applications before the 
Revenue Officer. The learned Judge 
treated the appeals as appeals arising out 
of suits under S. 106, Ben. Ten. Act, and 
demanded additional Court.feas. The 
appellant having failed to comply with 
the order of the Judge her appeals have 
been dismissed. She appeals to this Court. 
In her Memorandum of appeals to this 
Court she baa paid the same Court-fees 
as before the Special Judge. 

During the pendency of the appeal to 
this Court respondent 9 in S. A. No 1069, 
respondents 17, 18. 45, 48, 72 and 73 in 
S. A. No. 1070, respondents 10, 13, 24,41, 
44, 59, 62, 66 and 94 in S. A. No. 1071 
died. Their heirs were not subatitoted 
within the time prescribed by law. The 
appellant's claim for fair rent in respect 
of the following Khatiansis therefore dis. 

missed. . .. 

Appeal No. Khatian No. 

S A. No. 1069 of 1932 114 

S. A. No. 1070 of 1932 15 

18 

66 

133 

S. A. No. 1071 of 1932 28 

31 

35 

39 

71 

191 

202 

A preliminary objection has 
to the hearing of these appeals on bebaU ot 

the respondents on the 

order of the learned Special Judge though 
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in form an order of dismissal, is in subs- 
tance an order of rejection of memornn- 
dum of appeals, and no appeal lies against 
such an order. In order todetermine whe- 
ther an order dismisses an appeal or 
simply rejects it, the substance and not 
the form of the order is to be considered. 
The order of the Special Judge is not 
accurately expressed because it states that 
the appeals are dismissed and not that 
the memorandum of appeals are rejected. 
It is however clear that the intention of 
the Judge was to reject the memorandum 
as they were not properly stamped. The 
learned advocate for the appellant how. 
ever contends that an appeal lies against 
an order rejecting a memorandum. Now 
an appeal to this Court against the decision 
of the Special Judge lies under S. 109.A 
(now 115-0, Cl. (3), Ben. Ten. Act. That 
clause lays down that such an appeal is 
subject to the provisions of 0. 42, Civil P. 
C. 0. 42 of the Code lays down that the 
roles of 0. 41 shall apply so far as may be 
to appeals from appellate decrees. The 
order appealed against does not come 
under P. 3, 0. 41 which provides for re- 
jection of memorandum of appeal. But by 
S. 107, Cl. (2) of the Code the appellate 
Court has the same powers as the Coort 
of original jurisdiction in respect of suits 
instituted therein. By B. 11, O. 7 of the 
Code, the trial Court has been empowered 
to reject a plaint if the plaint is not pro. 
perly stamped and the plaintiff being re- 
quired to supply the requisite stamps 
fails to do so. The Special Judge therefore 
jbad power to reject the memorandum of 
lappeal for failureof theappellaot to supply 
'the requisite stamps. The question then 
is whether the order is appealable. In 59 
Cal 388 (l), Subrawardy, J. observed : 

Section 107 (2) invests an appellate Court 
with the same powers as are conferred on a Court 
of original juriediotlon. It does not purport to 
give the order passed by an appellate Court the 
same effect as an order passed by an original 
Court of like nature. 8. 2 expressly says that 
"decree" shall bedeomod to inclnde the rejection 
of a plaint. If it was the intention of the Logis* 
laiure to include within thedefinitlonof ‘decree* 
an order rejecting a memorandum of appeal it 
would have expressly said so. 

With these observations I respectfully 
agree. 8. 109 (3), Ben. Ten. Act makes 
the provision of 0. 42 applicable to the 
appeals to this Court. By implication the 
provisions of O. 41 are attracted. Even if 
the provisions of O. 43 also are a ttracted. 

1. Jnanada Snndari Shah v. Madhab Chandra 
1982 Oal 482=138 1 0 648=59 Oal 388. 


an order rejecting a memorandum of 
appeal is not appealable under its provi- 
sions. .\s at present advised I am inclined 
to think that an appeal arising out of a 
proceeding under S. 105 against the deci- 
sion of tlie Special Judge lies to this Court 
when there has been an investigation and 
determination by him of any of the ques- 
tions under S. 105-A. 

1 am therefore of opinion that no ap- 
peal lies to this Court against the order 
of the special Judge. But in view of the 
facts and circumstances of these cases we 
treat the memorandum of appeals to this 
Court 60 far as they relate to the tenan- 
cies in respect of which the appeals have 
not abated as petitions for revision under 
S. 115, Civil P. 0. The point for deter- 
mination in these cases is what was the 
court.fee payable on memorandum of ap- 
peals before the Special Judge in respect 
of the Kbatians other than those in res- 
pect of which the claim for additional 
rent has been dismissed by us. It was 
nob disputed at the bar that the amount 
of court.fee payable for the petitions be- 
fore the revenue officer is governed by the 
noti&oatioD under S. 105 (3), Ben. Ten. 
Act, It is however argued by the learned 
advocate for the appellant that the noti- 
hoation does not apply to appeals and 
that for determining thocourt-fee payable 
we must look to the Court-fees Act. It is 
also argued that the memorandum of ap- 
peal before the Special Judge do not come 
under Art. 1, Sob. 1, Court-fees Aot and 
that they came under Art. 1, Cl. (b), 
Scb. 2 of the same Aot. In support of 
this contentioQ the learned .Advocate re- 
lied upon a Full Benoh decision of this 
Court: 23 Cal 723 (2). This ruling is of 
the year 1896. In that case it was held 
that no memorandum of appeal was re- 
quired before the Special Judge in an ap- 
peal arising out of a prooeeding for set- 
tlemenb of rent under S. 104 (2), Cb. 10, 
Ben. Ten. Aot of 1885 as it stood then 
iuasmuobas the prooeeding under that 
section was not a suit. The reasons given 
for this decision are these; 

(l) The proceeding was instituted by 
an application and not by a plaint. (2) 
The application was not subject to an ad 
valorem court-fee. (3) The provisions of 
S. 107, (old Aot) did not prescribe that 
the decision of the revenue officer in such 
prooeeding_would be a decree. It has 

PoMldh Singh, (1896) 
23 Oal 723 (F B). a • \ J 
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the force of a decree which it might have 
without the proceeding necessarily be- 
coming suit. (4) None of the rules framed 
by the Local Government under S. 189(1) 
of the Act laid down that such a pro- 
ceeding would be a suit. (5) The rale 
framed by the Government to the effect 
that such a proceeding should be dealt 
with as a suit in respect of its procedure 
did not make them suits for purposes of 
court.fees as S. 189 of the Act did not 
authorize the Government to make rules 
about court-feee. Ch. 10, Ben. Ten. Act 
of 1885 has been greatly modiSed from 
time to time after the Full Bench deci- 
sion by amending Acts. Government 
have now obtained power from the legis- 
lature to fix court-fees for proceedings for 
settlement to fair and equitable rent: see 

5. 105 (3). 8. 105-A has been introduced. 
Mukherjee, J., while stating the history 
of the introduction of this section in 23 
C L J 281 (3) decided by a Full Bench 
of this Court, observed as follows in the 
year 1916 : 

Section 105 did not by itself in its original 
form contemplate an investigation into the 
question of the correctness of entries In the 
Record of Rights; yet a practice bad grown up 
io proceediugs under that section to decide 
questions which the legisiature contemplated 
should be determined by a suit under S. 106. 
To put up the matter in another way the par- 
ties were placed in the same position as if a suit 
under S. 106 and a proceeding under S. 105 has 
been simultaneously instituted and consoli- 
dated and an amalgamated trial held for the 
investigation of the question of fair and equit- 
able rent. This led to the introduction of 

6. 105-A which regularises the practice that 

gradually developed; and the revenue officers 
while seized of proceedings under 8. 105 were 
expressly authorized to determine questions 
mentioned in 8. 105-A which in ordinary 
course would form the subject of au enquiry 
under 8, 106 * * ' * It follows accord- 

ingly that if in any proceeding under 8. 106 ques- 
tions under S. 106-A have been investigated and 
determined, the order of the Settlement Officer, 
though in form an order which settles a fair and 
equitable rent does in substance embody a 
decision of question within the scope of 8. 105-A 

and coneequently of S. 106 We cannot 

be invited to sacrifice substance to form, to 
look merely at the label and not the contents 
of the adjudication. 

Before the introduction of 8. 105-A by 
the amending Act of 1907, by a notifica- 
tion of the year 1899 a court-fee stamp of 
8 annas was payable on application under 
8. 105 which replaced S. 104 (2) of the old 
Act ;n the year iSigS. By the notifica- 

3.Jjiinda Sundari v. AWul Rahman, 1916 
41^^33 I 0 148=43 Oal 603=20 OWN 


tion of the year 1918 and 1922 under 
8. 105 (3), Ben. Ten. Act, court.fees pay- 
able were fixed thus : (a) A stamp of 12 
annas for each tenancy which is tbe sub- 
jeot-matterof an applicationunder S. 105. 
(b) An ad valorem fee chargeable under 
Art. 1, Sob. 1, Court Fees Act subject to 
a maximum of Bs. 20 in addition to tbe 
stamp of 12 annas for adjudication of 
issues mentioned in S. 105- A. By the 
notification nnder 8. 35, Court Fees Act, 
the court. fee payable for a suit under 
8. 106 is exactly tbe same as for trial of 
issues specified in S. 105-A in a proceed, 
ing nnder 8. 105. This has been made 
clear by tbe introduction of 8. 105-6 in 
Cb. 10, Ben. Ten. Act. 8. 107 of the Act 
as it stood before its amendment in 1898 
laid down that the decision in a proceed- 
ing for settlement of rent should have 
the force of a decree. Tbe decision und^ 
83. 105 and 105.A have now tbe force 
and effect of a decree of a civil Court in a 
suit between the parties. By B. 60 (9) and 
(10) of Government rules framed under 
tbe Act the entry made in tbe decision of 
tbe Bevenue Officer and schedule at- 
tached thereto with regard to tbe fair 
rent settled shall be held to be a decree 
and a proceeding under 8. 105-A shall be 
considered as a part of the proceedings 
under 8. 105. 

Before 1898 there was no provision in 
Ch. 10 corresponding to 8. 109 which was 
introduced by the Amending Act of 1898. 
After the introduction of 8. 105.A pro- 
ceedings under Ss. 105 and 105-A are 
now under the operation of 8. 109. Under 
S. 108 (3) of the Act as it stood before 
1898 though there was a second appeal 
to this Court from the decision of a special 
Judge in a suit under 8. 106, there was no 
second appeal to this Court from the deci- 
sion of the special Judge in a proceeding 
under S. 104 (2). 8. 109.A (now S. 115-0 
after amendment in 1928) which has re- 
placed the old 8, 108 gives a right of se- 
cond appeal if the decision of the special 
Judge is not a decision simply settling 
rent* but a decision determining questions 
within the scope of S. lOS-A and conse- 
quently of 8. ] 06. By successive legisla- 
tion and notification after tbe Full Bench 
decision in Upadhaya Thakur s case {^) 
the character of a proceeding “o”®- 
in which questions mentioned mS. 105- A 
are investigated and determined has now 
been changed. The decision on guestiona 
specified in S. 105.A is for all praotioall 



Calcutta 807 


1^36 Nazar Khan v. Babrclough 


purposes a decision under S. 106. The 
ruling in Upadhayns case (2) therefore 
cannot in my opinion apply to appeals 
before the special Judge against the deci- 
sion of the Revenue Officer determining 
questions specified in S. 105-A. For such 
appeals memorandum of appeals within 
the meaning of Art. 1, Sob. 1, Court. fees 
Act, are required and the Court. fees 
payable on such memorandums are ad 
valorem on the value of the subject 
matter of dispute in appeal subject to a 
maximum of Rs. 20. 

The next question is what is the value 
of the subject matter of dispute in the 
appeals before the special Judge. In 
determining the value under Art. 1, 
Sch. 1 we have got to look to the princi. 
pies laid down in the sections of the Act. 
In view of the decision of the Court to 
which the appellant was a party i. e. 59 
Ual 997 (4) the principle laid down for 
determining the value of memorandum of 
appeals in suits under S. 7 (ii), Court.fees 
Act should be adopted in valuing the ap. 
peals before the Special Judge in these 
oases. The appellant is therefore liable to 
jpayacourt.feeof 12aona3 plus ad valorem 
fee on ten times the difference between fair 
rent claimed before the revenue officer 
and the rent recorded in the record of 
rights subject to a maximum of Rs. 20 for 
•each of the khatiana. 

We therefore direct the stamp reporter 
'to report what would be the additional 
oourt.fee, Which was payable in the Court 
of the revenue officer and the Special 
-Judge in accordance with our decision in 
the oases for the kbatians other than those 
in respect of which the claim has been 
dismissed by us. The stamp reporter is 
also directed to report what amount of ad. 
-ditionat court.fee would be payable on the 
memorandums of appeals treated as pebi. 
tions for revisions under S. 115, Civil P. C. 
■Further orders in these oases will be made 
as soon as the report of the stamp repor. 
■ter is submitted. 

Henderson, J. — I agree. 

S. A. 1069 of 1932: The appeU 
•lant is directed to deposit Bs. 3 that 
is, the deficit oourt.fee, within a week 
from this date. On such deposit be- 
-log made, the judgment and decree of 
the Speoial Judge will be set aside and the 
case will be sent back to him for hearing 
on the merits according to law. Cos ts in 

4. GhacusUa Dasl v.^Uazaflar Shaikh, 1932 Oal 
674^143 I a 37=59 Oal 997=66 0 L J 303. 


thisCourt will abide the result. Hearing 
fee one gold mohur. If however the de- 
fioit court-feo be not paid as directed 
above, the order of the Special Judge will 
be affirmed without costs. The petition 
of compromise tiled in this Court will also 
be sent to the Special Judge for being dis. 
posed of according to law, if the deficit 
court fee be paid as directed above. 

S. A. 1070 of 1932: The learned 
advocate for the appellant states that 
bis client does not want to proceed 
with this application for settlement of 
fair and equitable rent in respect of the 
Kbatians other than Khatian Nos. 10, 
19, 150, 171, 203, 206. The judgment 
and decree of the Speoial Judge in respect 
of those Kbatians are therefore affirmed 
without costs. As regards the other Kha. 
tians, that is, Kbatians Nos. 10, 19, 150, 
I7l, 203 and 206, the landlord will get 
fair and equitable rent at the rate men- 
tioned in the petitions of compromise. 

S. A. 1071 of 1932: The learned 
advocate for the appellant states that 
hia client does not want to press bis 
application for settlement of fair and 
equitable rent so far as the Kbatians 
other than Kbatians Nos. 121 and 
160 are concerned. The application for 
aettlement of fair and equitable rent in 
respect of those Kbatians is therefore dis. 
missed. As regards the remaining Kha. 
tians that is, Kbatians Nos. 121 and 160, 
the appellant will get fair and equitable 
rent at the rate mentioned in the peti. 
tions of compromise. There will be no 
order for costs in this case. 

D.s/r.k. Order accordingly. 
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Nazar Khan Kabuli — Creditor- 
Appellant. 

V. 

J. J. S. Barrclough — Insolvent and 
others — Respondents. 

Appeal No. 419 of 1934, Decided on 
20tb August 1936. 

lnaolv«noy— Proof of debit— Conditional 
discharge— Debt can be proved any time be- 
fore final discharge. 

Aq order rejectiug the applioatioo of a cre- 
ditor for inclusioD of bis oamo as a oreditor on 
the ground of delay is not proper if his name 
was not Included in the list of oredltors and it 
no opportunity is given to him to explain the 
delay in making (f&fapplkatibn.x^Tto pro- 
visions contained iff^33 (Sj^Provlttiitf Insol- 
vency Act, entltlinfotodlter^at anf»*ial'Wffore 
discharge to ^d apply 




193& 


808 Calcutta Khagendra Nath v. Kanti Bhushan (R. C. Mifcfcer J ) 


to the Court for ao order directiDg his oame to 
be entered in the schedule. [P 803 0 1] 

Sarat Chandra Janah and Hiran 
Kumar Roy — /or Appellant. 

Judgment. — This appeal has arisen ont 
of an application made in an insolvency 
case by a person claiming to be a creditor 
and praying for inclusion of his name as 
such in the schedule of creditors. The 
application was made on 16th June 1934, 
before the learned District Judge, Midna- 
pur, after a conditional discharge bad 
been granted to the insolvent by the 
Court, on 26th May 1934. The appli- 
cation was rejected on 14th July 1934, on 
the ground that no sufficient and reason- 
able cause for the delay in making the 
application was made out. The order of 
14bh July 1934, mentioned above, was 
passed after hearing the objections raised 
by the creditors who bad appeared in the 
proceeding before the Court. In our 
judgment, the order rejecting the appli. 
cation of the appellant for inclusion of 
his name as a creditor was not properly 
made, in view of the admitted position 
[that his name was not inclnded in the 
list of creditors, and seeing that no oppor. 
tunity was given to the appellant to ex- 
plain the delay in making the application 
out of which this appeal has arisen. The 
provisions contained in S. 33 (S), Pro- 
vincial Insolvency Act, entitled a creditor 
at any time before discharge, to tender 
proof of his debt and apply to the Court 
for an order directing bis name to be 
entered in the schedule. As at present 
advised, we are inclined to bold that the 
discharge mentioned in 8. 33 (3), of the 
Act is the 6nal discharge, and not a con- 
ditional order of discharge, as made in the 
case before us; a creditor being entitled 
under the law to prove bis debt at any 
time so long as there were assets avail- 
able for distribution, so as not to disturb 
the distribution of any dividend already 
declared. In the above view of the case 
before us, the appeal is allowed. The 
order of the Court below against which it 
is directed is set aside, and the case is 
remitted to the Court below for decision 
in accordance with law, after giving the 
appellant opportunity for proving bis debt. 
There is no order as to costs in the ap- 
peal, as the respondents have not entered 
appearance. 

IJ.D./r.K. Case remanded. 
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B. C. Mitter, J. 

Khagendra Nath Cfta«cr;<?e— Defen- 
dant 2 — Petitioner. 

V. 

Kanti Bhushan Banerjee — Opposite 
Party. 

Civil Rule No. 690 of 1935, Decided on 
3rd February 1936, 

Limitation Act (1908), Art. 7— Motor-car 
driver is artisan and luit for wages by him 
is governed by Art 7. 

A bus or motor-car driver must know some- 
thing of the mechanism of a car, must koovr 
how to start it, to stop it and to start it. He is 
supposed to attend to car in emergent cases 
when mechanism goes out of order. In this view 
of the matter the motor driver is an artisan 
within the meaning of Art, 7 and the suit for 
wages by him is governed by Art. 7: 1927 Bang 
279, Bel. on. [P 808 0 2; P 609 C 1}. 

Abinask Chandra Ghose — for Peti- 
tioner. 

Phanindra Kumar Sanyal — for Oppo- 
sits party. 

Order.— This Buie has been obtained' 
by defendant 2 in a suit instituted against 
him by the plaintiff opposite party for 
recovery of the balance of wages said ta 
be due to him for the period of his service 
which be said, began on 14th May 1931 
and terminated on 15th September 1931. 
The learned Small Cause Court Judge 
has found, overruling the defence, on the 
point, that the service terminated on 
15th September 1931. The lower Gonrt 
has also found that the plaintiff was 
employed under defendant 2 as a bue 
driver on daily wages. The suit was insti- 
tuted on 12th September 1934 and a plea, 
of limitation was taken but has been over- 
ruled. The gnestion is whether the deci- 
sion of the Court below on the point of 
limitation is a correct decision on point of 
law. Defendant 2 contends before mo 
that Art. 7, Lim. Act applies to this case,, 
and inasmuch as the suit has been insti- 
tuted more than a year after the termina- 
tion of service, it is barred by limitation. 
The whole question is whether a bno 
driver is an artisan within the meaning 
of that Article. I do not agree in the con- 
tention that a bus driver is a household 
servant. In my jadgment, a bus or motor- 
car driver is an artisan. He must know 
something of the mechanism of a car, 
mnst know how to start it, to stop it and 
to start it. He is supposed to attend to 
the car in emergent cases when the 
mechanism goes a somewhat out of order 
during a journey. In this view of the mat- 
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ter I hold that be is an artisan within 
the meaning of Art. 7. This point was 
considered by the Burma High Court in 
5 Rang 477 (l) and I agree with that por- 
tion of the judgment of Maung Ba, J., 
whore Art. 7 has been applied on the 
footing that a motor-car driver is an 
artisan. 

In this view of the matter I do hold 
that the point of limitation has been 
erroneously decided by the lower appel- 
late Court and the plaintiff's suit ought 
to have been dismissed on the ground of 
limitation. The Rule is accordingly made 
absolute and the decree passed by the 
Court below is discharged. The petitioner 
must have the costs of the Court below 
from the opposite party. There will be no 
order for costs of this Court. 

P.R /r.K. Order accordinglv- 

1. Sewaram v. LacbmiDarayan, 1927 Rang 279 
=104 I C 520=6 Rang 477. 
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Babu Lai Chaukhani — Accused — 
Petitioner. 

V. 

Emperor— Opposite Party. 

Miso. Case No. 95 of 1936, Decided on 
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i!.. Tt.IfRin applying for leave to Privy Council High 
an artisan _ within 8^^ iurisdiclion under S. 561 A to 


Court has jurisdiction under d. ooi m lo 
extend lirne for eccused to surrender^Pcr 
llcndef son, J — Obittr. 

Fev Jitndcrson. J,— Obiter— The U^h Court 
bus jurisdiction, under tho power preserved to 
it by S. 501-A, to extend tho time for an accused 
to surrender, between the time the cusc L.is 
been finally decided by it. and the lime when 
leave to appe.^1 to tho Privy Oouocil has been 
made, but it would not do so when no case has 
been made out for its intorferenco on inerUs and 
when such direction would not give cllect to 
any order passed under tho Code, nor would it 
prevent tho abuse of tho process of the Court or 
secure ends of justice. [P Sll C 2 ; P 812 C l) 

C. Noad and Satindra Nath Mukerji — 
for Petitioner, 

W. \V. K. Page^ for the Crown. 

Canliffe, J. — We now propose to give 
our reasons for rejeoting the petition made 
tons last Monday on behalf of one Ikbulal 
Chaukbani. The petitioner, it appears, 
together with a number of other persons 
was put 00 his trial before a Magistrate 
for offences under the Eleotrioity Act 
and also for conspiracy* A number of 
convictions resulted, including the peti- 
tioner's. Then a visit was made to the 
Court of appeal with the result that, so 
far as the petitioner was conoernedi bis 
coDviotioD for conspiracy was set aside, 
but the Court preserved his conviction 


3rd August 1936. 

(a) Criminal P. C. (1898), S. 498— Appeal 
finally decided by High Court— Accused ap- 
plying to Privy Council for leave to appeal 
~High Court ba$ no power to grant bail 
during intervening period. 

Between the lime of the High Court dealing 
finally with a criminal matter and the time 
when a successful approach for leave to appeal 
has been made (o the Privy Council, the High 
Court In matter of ball, U functus officio and 
has no power to grant bail to the accused : 1924 
Cal 64, Foil.; mi All 01 and 21 If ad 161, 
Dissent. [P glO 0 2] 

FeTCunli/fCy OWfer— On the acceptance 
on the part of the Judicial Committee of the 
appeal, the power of the High Court with re< 
gard to bali would be revived and fresh seisin 
of the case with regard to the question of ball 
could be considered. [p gxo C 2] 

Per Henderson. /.—It is only when leave to 
appeal has actually been granted that any 
question of granting bail either directly or in- 
directly arises. [P 812 0 1] 

(b) Criminal P. C. (1898), S. 561- A-- 
S. 561*A should not be interpreted at having 
reference to bail— Per Hendersofi, J. 

Per Henderson. /.—It Is incorrect to inter- 
pret 8. 661- A as having any reference to bail, 
a matter which is specifially provided (or by the 
Code itself. (p qh q qj 

(c) Criminal P. C (1898). S. S61-A— Ap- 
peal finally decided by High Court— Accused 


for theft under the Eleotrioity Act. On 
that coDviotioD be was seoteoced to 
undergo one year's rigorous imprisonmeat. 

As I understand it, the Court of appeal 
dealt with the oases of his co-aooused and 
I believe these persons are now undergo- 
ing their punishment in jail. The peti- 
tioner approached us for the purpose of 
obtaining an extension of the time within 
which he would surrender to his hail he. 
fore the Chief Presidency Magistrate. He 
had approached the Magistrate already 
who allowed him the conoessioo of not 
surrendering until, I think I am right in 
saying, the 29th of the last month but be- 
yond that the Magistrate was not pre- 
pared to go. The reason that tho peti- 
tioner asked us to exorcise the discretion 
of the Court in bis favour was that he had 
instructed his solicitors in England to 
place a petition before the Judicial Com- 
mittee of tho Privy Counoil with regard 
to an appeal before their Lordships. Ho 
mainly relied upon a oase decided compara« 
tively recently by a Bench of tho High 
Court of Allahabad That was tho decision 
of Sulaiman and Bannerji, JJ,, in, 49 All 
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247 (l). The learned Judges there decided 
that they had inherent jurisdiction to 
stay the execution of their own order when 
the ends of justice so required it and they 
could admit to bail a person whose appeal 
had been admitted by the Privy Council. 
The judgments of the Court showed that 
they relied upon the provisions of a new 
section in the Criminal Procedure Code, 
S. 561-A, which deals with the preser- 
vation of the inherent power of the High 
Court to make orders which might pre- 
vent the abuse of the process of the Court 
and so on. It is to be noted that the 
facts in that case were not analogous to 
the facts before us now, because in the 
course of their judgment the learned 
Judges made this observation: 

Before surrenderiDg aod before any appeal 
to tbeir Lordships of the Privy Council was ac* 
tually filed, the accused applied to this Court 
for bail on the ground that they have seot ins* 
tractions to a Solicitor in England for lodging 
a petition for special leave. 

Then follow the important words: 

The High Court naturally refused to enter* 
tain the application so long as the accused had 
not surrendered. After information bad been 
received that they had surrendered, the Bench 
i. 6., the earlier Bench of the Allahabad High 
Court which dealt with the matter dismissed 
the application, but without prejudice to the 
right to bring another application in the event 
of special leave being granted by the Privy 
Council. 

It was presumably on the second at- 
tempt of the petitioner there that the 
learned Judges considered the exercise of 
tbeir inherent power. Reliance was also 
placed upon a short decision by a Bench 
of the Madras High Court in 2i Mad 161 
(2). That was a case, again, in which 
leave bad already been granted by the 
Judicial Committee and the Madras High 
Court allowed bail in a substantial form 
with two sureties in two substantial 
amounts. So it will be seen that the 
facts there were not analogous with the 
facts before us at the present time. There 
is however a decision of a Bench of 
this High Court which dealt with a peti- 
tion based on facts very similar to 
the petition before us now. That was 
the case in 50 Cal 585 (3), decided by 
the late Chief Justice of this Court, Sir 
Lancelot Sander son sitting with Richard^ 

!• Emperor v. Ram Barup, 1937 All 97=98 I C 
693=27 Or L J 1377=49 All 247. 

2. Queen Empress v. Subramauia Ayyar, (1901) 
24 Mad 161=2 Weir 657. 

8. Tolsl Telinl v. Emperor, 1924 Cal 64=72 
I 0 ^62=24 Or h J 862=50 Cal 585. 


son, J. There, as I understand their judg- 
ment, the Court held that between the 
time of an appellate Conrt dealing finally, 
as far as this province is concerned with 
a criminal matter, and the time %vhen a 
successful approach has been made to the 
Privy Council, the Court in matters of 
bail Is functus officio. Beference was made 
to Subrahmania Ayyar's case (2). It was 
distinguished and in his judgment 
Bicbardson, J., said; 

So far as the present case is coocerned, this 
Court is functus officio ; it has no seisin of the 
case in any way ; the case cannot again be 
brought before this Court for the purpose of 
leave being given to appeal. 

It was also held that in the circum- 
stances such as this and in circumstances 
such as the Court was considering there, 
it was no question of the powers under 
Cl. 41, Letters Patent being successfully 
invoked. To my mind, the decision of 
this Court is binding on us. Nor do I 
think it is irreconcilable with either of 
the oases on which reliance was placed 
by the petitioner. In both the Madras 
and Allahabad oases, a further stage of a 
definite nature had been reached in the 
proceedings by the successful petitioner 
to the Privy Council to hear the peti. 
tioner's appeal, and as I apprehend what 
might well have been decided in this 
Court in the circumstances, that the fur- 
ther stage had been reached by the ac. 
ceptance on the part of the Judicial 
Committee of the appeal, the powers of 
this Court in regard to bail would be 
revived and fresh seisin of the case with 
regard to the question of bail could be 
considered. After we had the benefit of 
Mr. Carden Noad’s argument, we asked 
whether the Crown was represented and 
interested in this question of bail; where- 
upon we were told by Mr. Page, that he 
represented the Crown and we proceeded 
to bear him shortly both on merits and 
on the law. He argued with emphasis 
that there were not merits in the appeal 
and having regard to the leading decision 
in Dillett’s case (4), the chance of a sue- 
cessfol approach in such circumstances to 
the Privy Council was a very remote one. 
It may be of interest to say that shortly 
after we had given our decision in regard 
to the rejection of this application, the 
Eegisbrar of this Court was 
formally that a auspension order bag 

4 (1888) 12 A 0 469=66 LT 616=36. WR 81 

=16 00x0 0,311. ' 
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been issued by the Local Government in 
reference to this matter. I believe it was 
a temporary suspension order lasting un- 
til such time as the actual petition for an 
order of permanent protection pendente 
lite could be considered. 

It is sometimes said in certain quarters 
that this Court has become hostile to the 
directions and orders of the Local Govern- 
ment I desire to say that nothing is fur- 
ther from the truth. This Court is always 
anxious to co-operate with the Local 
Government, if it can do so according to the 
ordinary rules of law and procedure and 
bearing in mind its constitutional duty to 
protect the subject when requiring its 
protection. It is, in my opinion, only when 
Government speaks with two voices that 
any trouble arises. I think, I have already 
noted that the counsel for the Crown, a 
counsel of great experience, publicly urged 
in this Court that there were no merits 
in this application whatever, and that the 
petitioner's chance of a successful ap- 
proacb to the Judicial Committee was 
very problematical. ItisdifhouU to un- 
derstand having regard to the fact that it 
is the same official of Government who 
instructed the learned Counsel for the 
Crown in this Court to argue in this way 
who shortly afterwards issued this exe- 
cutive protection order in favour of the 
petitioner. The two attitudes cannot be 
properly reconciled. It is obviously much 
in favour of a petitioning convicted crimi- 
nal that he should have the benefit of a 
protection order such as this to carry 
him right through until the time the 
Privy Council decided to admit this ap- 
peal. There is, of course, attached to such 
an order no unpleasant requirements, such 
as the signing of a bail bond or the calling 
upon sureties in substantial amounts to 
be responsible for bis necessary appear- 
ance in Court. I should imagine that such 
an order also leaves open a much larger 
door to the question which sometimes 
arises of the personal evasion by a con- 
victed criminal of the sentence imposed 
on him. I only make these observations 
in what I regard as the public interest. 

Henderson, J. — In rejecting this applU 
cation we indicated that we would give 
our reasons in writing later. The peti. 
tioner was convicted of certain offences 
by the learned Chief Presidency Magis- 
trate. .He appealed to this Court. The 
appeals which was heard by my Lord the 
Chief Justice and Costello. J., was only 


partially successful and he was eventually 
directed to surrender to his bail and serve 
out a certain term of imprisonment. The 
petition before us was really under two 
heads. In the first place wo were asked 
to interfere in revision with an order of 
the Chief Presidency Magistrate refusing 
to extend the time for the petitioner to 
surrender, in order that ha might be able 
to apply for leave to appeal to the Judi- 
cial Committee of the Privy Council. It 
was conceded by Mr. Noad that there is 
no specific provision of theCode of Crimi- 
nal Procedure which empowers a Magis- 
trate to make such an order and we 
attach no importance to the fact that 
similar orders appear to have been made 
in the past. It is clearly the duty of the 
Magistrate to see that the orders of this 
Court are carried out and not to assist 
convicted persons in the evasion of them. 
It is impossible for os, sitting here in re- 
vision, to direct the Magistrate to pass 
what would be a most improper order. 
Then in the second place we were asked 
to make an order for bail ourselves or to 
allow the petitioner an extension of time 
to surrender. Now the case in 50 Cal 
565 (8) is a direct authority of this Court 
for the proposition that we have no juris- 
diction to grant bail in a case of this kind. 
I need only say that I respectfully agree 
with that decision. 

It was, however, contended by Mr. Noad 
that the law has been altered by the 
enactment of S. 56i-A, Criminal P. C., 
and in support of bis argument he 
relied on a decision of the High Court 
of Allahabad, 49 All 247 (l). As the 
application for bail was rejected the deci- 
sion is not a direct authority. The 
opinion of the learned Judges was based 
not upon the precise terms of the new 
section, but on the inherent jurisdiction 
of the Court which that section purports 
to preserve. In my opinion, it would be 
incorrect to interpret S. 561-A, Criminal 
P. C., as having any referenoe to bail, a 
matter which is specifically provided for 
by the Code itself. 

Finally we were asked to extend the 
time for the petitioner to surrender under 
the power preserved to us by S. 561-A. 
Criminal P. C. As at present advised 
I should not be prepared to say that we 
have no jorisdiotion to do so, inasmuch as 
it is a matter outside the specific, provi- 
sioQS of the Code, but I am strongly of 
opinion that no case has been made out 
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for our interference on the merits. Soch 
a direction would clearly not give effect 
to any order passed under the Code; on 
the other hand it would merely stultify 
an order of this Court. Nor would it 
prevent the abuse of the process of any 
Court. The only point which remains is 
to consider whether it would secure the 
ends of justice. In my opinion it would 
not. It is only when leave to appeal has 
actually been erantcd that any question 
of granting bail, either directly or in- 
directly, arises. It was for that very 
reason that the learned Judges of the 
Allahabad High Court rejected the peti- 
tion which bad been made to them. 

R.M./b.K. Application rejected. 


A. I. R. 1936 Calcutta 812 
Lodge, J. 

Debendra Nath Sadhu Khan — Defend- 
ant — Petitioner. 

V. 

Eai Ramprotap CAamaria— Plaintiff — 
Opposite Party. 

Civil Rule No. 355 of 1936. Decided on 
25th August 1936, from order of Munsiff. 
2nd Court, Howrah, D/. 5-2.1936. 

Civil P.C. (1908), S». 2(2), 115, 144— 
Order rejecting application for restitution 
under S. 144 onground of limitation amountf 
to decree and is appealable— High Court 
cannot interfere under S. 115. 

A rejection of a prayer (or restitution under 
8. 144 on the ground of limitation amounts 
to determination of a question under S. 144 and 
the order dismissing the application is a decree 
and is therefore appealable and as such the 
High Court has no jurisdiction to interfere 
under S. 115. CP 812 0 2] 

Apurba Charan Mukherjee — for Peti- 
tiouer. 

PanchananGhose B.ndBhola Nath Bay 
— for Opposite Party. 

Order. — This rule was issued on the 
opposite party to show cause why an 
order passed by the Munsif, 2Dd Court, 
Howrah on an application under S. 144, 
Civil P. C., should not be set aside. The 
material facts are as follows: The peti- 
tioner was defendant in Title Suit No. 57 
of 1927 in the Court of the 2nd Munsif 
at Howrah. The suit was decreed in 
favour of the plaintiff on 8tb September 
1928 and on 30th September 1928 the 
plaintiff in that suit obtained delivery of 
possession in execution of the decree. An 
appeal against that decree was filed and 
the u| j)eal was decreed on 12th August 
1932, the plaintiff’s suit being dismissed. 


A Second Appeal being second appeal 
No. 1943 of 1932 was filed which was 
dismissed on 6th March 1935. In the 
meantime on 26th April 1933 the peti. 
tioner applied under S. 144 for recovery 
'of possession of the property from which 
he bad been dispossessed. He made no 
application at that time for mesne profits 
and no order for mesne profits was passed 
but an order for possession was passed 
and symbolical possession was delivered 
on 30th April 1933. On 24bh August 
1935 the petitioner applied for assessment 
of mesne profits. Objection was taken on 
the ground that the application was 
barred by limitation. The learned Munsif 
came to the conclusion that the appli- 
cation was barred by limitation and dis- 
missed the same with costs. Against 
that order the present rule has been 
issued. A preliminary objection has been 
taken that as the order is an appealable 
order this Court has no justification for 
interference under S. 115, Civil F. G. 
Under 8.2, Cl. 2, Civil P.C. , a decree 
shall be deemed to include a determina. 
tioD of any question within S. 144, Civil 
P. 0. 

It is argued that by the order of the 
learned Munsif a question under 8. 114 
has been determined and therefore the 
order is a decree and therefore appeal- 
able, My attention has been drawn to a 
noteat p. 421 of Sir Dinshaw Mulla's 
Commentary on the Code of Civil Pro- 
cedure, Edn. 10, 1934 in which it is 
stated that a decision that an application 
under this section is time-barred is a 
decision on a question collateral to the 
question of restitution and hence it is nob 
a decree and not appealable as such. 
Relying on that the learned advocate for 
the petitioner has argued that the order 
is not appealable, and consequently the 
application for revision would be enter- 
tainable. In my opinion the preliminary 
objection must be upheld. I am unable 
to understand how it can be argued that 
a rejection of a prayer for restitution 
under 8. 144 on the ground of limitation 
does not determine the question under 
8. 144, Civil P. 0. In my opinion by 
rejection on the ground of limitation such 
a question was determined and the order 
was therefore a decree which is appeal- 
able. In this view of the case the Court 
has no jurisdiction to interfere under 
8. 115, Civil P. 0. Under the oiroum- 
stances I order that therule bedisoharged 
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but I make do order as to costa. Let the 
certified copies of the orders of tbe Courts 
below filed in this Court be returned to 
the learned Advocate for the petitioner. 
r.M./R.K, Rjile discharged. 

A. I. B. 1936 Calcutta 813 
Guha Bartley, JL 

Jileridra Nath Roy — Plaintiff — Appel- 
lant. 

V. 

Madaii Mohan Das Mohanta Maha^ 
raja and another — Defendants — Respon- 
dents. 

Letters Patent Appeal No. 5 of 1036, 
Decided on 3rd August 1936, against 
judgment of Edgley, J.. D/- 24th Janu- 
ary 1936. 

(a) Interpratalion of Statutes — > Taxation 
statute. 

A taxation statute like the Cess Act must be 
strictly interpreted. [P 813 C 2] 

(b) Bengal Cess Act (9 of 1880), St. 54, 56 
and 58— Notices under S. 54 must be pro* 
perly publiehed with all details— Omission or 
mistake in them disentitles zamindar for re* 
covery of eessee under S. 58— Such mistakes 
are not mere irregularities but illegalities. 

In Tle\T of the mandatory nature of the pro- 
visions contained in Ss. S4 and 66, Cess Act, 
unless notices required by S. 54 of the Act have 
boon properly published with all details speci- 
fied In S. 64, the zamindar is not entitled under 
the law to sue for recovery of cesses under 
S. 68. Omissions and mistakes in the notices 
issued under S. 64 are not mere irregularities 
but illegalities which vitiate the notices. 

[P813C2] 

Hemendra Chandra Sen and Satyen. 
dra Ch. Sen — for Appellant. 

Bijon Kumar Mukerji and Narendra 
Krishna Bose — for Bespondent. 

Judgment. — This is an appeal under 
S. 16, Letters Patent, and is directed 
against the decision of our learned 
brother Edgley, J. reversing the decision 
of Additional District Judge of Jessore 
Khulna; it has arisen out of a suit for 
recovery of cess payable in respect of 
some rent-free lands appertaining to the 
zamindari of the plaintiff-appellant. It 
appears that the trial Court dismissed the 
plaintiff's suit. On appeal to the learned 
District Judge, the decision of the trial 
Court was reversed, and a decree was 
passed in favour of the plaintiff entitling 
him to recover the amount claimed in 
the suit as cesses payable by the defend. 

There was then a second appeal to 
this Court by the defendants, and in 
that appeal, the decision of the primary 
Court dismissing the suit was restored. 


Madan Mohan 

In this appeal the only question for con. 
sideralioQ is whether the plaintiff appel- 
lant is entitled to recover cess at double 
the amount with interest from the de. 
fendants-respondonts, payable in respect 
of the years 1333 to 1336 B. S. under 
S. 58, Cess Act. On the lindings arrived 
at by the lower appellate Court the 
notices required by S. 54. Cess .\ot had 
been duly served, and tlie question is 
whether those notices were such as 
strictly complied with the provisions 
contained in that section. There can be 
DO doubt about the position, in view of 
the language of the statute, that the 
plaintiff was not entitled to recover cesses 
as claimed in the suit, unless there is com- 
pliance with all the items mentioned in 
S. 54. 

There had been non-compliance, so 
far as the mention of 12tb January, the 
date fixed by tho Board of Revenue for 
payment of cess, the amount of which 
was less than Rs. 10 and most of the 
amounts involved in the case before us 
were less than Rs. 10 ; there was also no 
mention of the amounts payable in each 
instalment, where payments in more than 
one instalment were permitted. Regard 
being had to the position indicated above 
we have no hesitation in agreeing with 
Edgley, J. that the suit was bound to be 
dismissed on the ground that there was 
non-compliance on the part of the plain, 
tiff, so fares the mandatory provisions of 
the Cess Act were concerned. As the 
learned Judge has observed, a taxation 
statute like the Cess Act must be strictly 
interpreted, and in view of the mandatory 
nature of the provisions contained in 
Ss. 54 and 56, Cess Act, unless notices 
required by S. 54 of the Act have been 
properly published with all the details 
specified in S. 54, the zamindar in the 
position of the plaintiff was not entitled 
under the law to sue for recovery of 
003868 under S. 58. In our judgment, tho 
omission to specify the exact amounts 
payable by the defendants, and the fur- 
ther omission or mistake in the matter of 
mentioning the dates fixed by the Board 
of Revenue, in the notices purported to 
have been issued under S. 64, were not 
mere irregularities but were illegalities 
which vitiated the notices. The liability 
in respect of payment of cesses by per- 
sons in the position of the defendants 
was based upon the service of notice pres- 
oribed by law, and the provisions con. 
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taiDfid in S. 54, Cesa Act, had to ba 
strictly complied with in all particulars, 
before any statutory liability could arise, 
as claimed by the plaintiff in the suit. 

The service of notice in the manner 
prescribed by law is the foundation 
of the patty’s claim to recover cesses 
by a suit like the one before us; 
and non-compliance of the provisions of 
the law as contained in S. 54 in any way 
whatsoever, cannot be treated as a mere 
irregularity which does not invalidate the 
notice, as it appears to have been held by 
the District Judge in the Court of appeal 
below. The equitable considerations that 
might arise in favour of the appellant 
before us, cannot be allowed to override 
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or a separate matter as contemplated by S 6 
Stamp Act. The vakalatnamas in question con- 
tained one indivisible contract and were charee- 
able under Art, 10. Sch, 2, Court Fees Act; and 
there were no such distinct matters contained 
in them to which the provisions of the Stamp 
Act relating to agreements were applicable 

[P 814 0 2 ; P 815 C 1) 

(b) Interpretation of Statulei-Fiscal sta- 
tute— It should be construed strictly and in 
favour of and beneficial to subject. 

Incase of doubt, the construction of a fiscal 
statute should be construed strictly in favour 
of and beneficial to the subject. There cannot 
be any equitable construction of a fiscal statute; 
and the Crown seeking to recover a tax must 
bring it within the letters of the law; other- 
wise, the subject is free. The intention to tax 
a particular instrument In difierent ways must 
appear in clear and positive words. [P 815 C 1] 


the definite provisions of the law, creating 
lights and liabilities of the parties, so far 
as the present claim for recovery of cesses 
was concerned by a suit. The decision of 
our learned brother Edgley, J., against 
which this appeal is directed is in our 


Rama'prosad Mukhopadhya, Mahtt 
Kumar M uker ji &ni Umaprosad Muko- 
padhya — for Petitioners. 

Bijan Kumar Mukerji — for Opposite 
Parties. 


judgment right and must be upheld. The 
appeal is dismissed. There is no order as 
to costs in the appeal. 

E.w./r.K. Appeal dismissed. 

A. I. B. 1936 Calcutta 814 

Gdha and Bartley, JJ. 

Badha Gobinda Sen and another — 
Plaintiffs — Petitioners. 

V. 

Bam Brahma Mondal and another — 
Opposite Parties, 

Civil Revn. Nos. 451 and 459 of 1936, 
Decided on Slat July 1936, from order of 
Second Court of Munsif., Rrishnagar 
(Nadia), D/- 19th March 1936 and from 
order of Diet. Judge, Nadia, D/- 16th 
March 1936. 

(a) Stamp Act (1899), S. 5— “Dictinct Mat- 
ter8"-^Te6t cf«-Vakal»tnftma— Two itipula- 
tions-^One by which pleader to receive cer* 
tain fees for work to be done— Second by 
which pleader if not paid not bound to appear 
— These two held not distinct matters. 

Two matters howeTor are considered to be 
distioct, a one of them is subsidiary to another 
contained in the same document) the test being 
whether one is incidental and accessory to the 
other. A vakalatnama contained two etipnla- 
tions to the following effect ; (1) The pleader 
is to receive certain fees for work to be done for 
his client in Court in a case before the Court in 
which the vakalatnama is filed. (2) The pleader 
is not bound to appear and act if fees are not 
paid in advance : 

Held : tb^ the stipulation to remunerate the 
pleader in advance was a necessary part of the 
vakalatnama and was not a separate agreement 


Order. — The qaestion for oonaideration 
in these oases is whether vakalatnamas 
containing stipulations to the following 
effect are required to be stansped as 
agreement under the Stamp Act. as also 
as vakalatnamas under the Court Fees 
Act : (l) The pleader is to receive certain 
fees for work to be done for bis client in 
Court in a case before the Court in which 
the vakalatnama is filed. (2) The pleader 
is not bound to appear and act, if fees are 
not paid in advance. In view of tbe 
provisions contained in the Stamp Act* 
an instrument comprising or relating to 
several distinct matters is chargeable 
with aggregate amount of duties with 
which separate instrument each com- 
prising or relating to one of such matters 
would be chargeable (S. 6). In applying 
this provision of law, there can be no 
doubt that what has to be taken into 
account is what the parties concerned 
purported to provide for^ by an instru- 
ment, and not whether any particular 
provision was necessary or might have 
been dispensed with the question being 
whether a deed contained two distinct 
matters, as specifically mentioned in S. 6, 
Stamp Act. Two matters however are 
considered to be distinct, if one of them is 
subsidiary to another contained in the 
same document the test being whether 
one IB incidental and accessory to the 
other. The position has to be kept m 
view and what has to be considered is 
whether any instrument contains distinct 
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matters and not whatbor it contains two 
distinct contracts. 

In applying tho rules deducible frooc 
tbo provision contained in S* 0 | Stamp 
'Act, to which reference has been made 
above the cannons of construction appli- 
cable to fiscal statutes roust be kept in 
view and in case of doubt, the construc- 
tion of a fiscal statute should be construed 
.strictly in favour of and beneficial to the 
'subject. There cannot be any equitable 
IconstructioD of a fiscal statute; and the 
Crown seeking to recover a tax must bring 
it within the lettersof the law; otherwise 
the subject is free: See 32 C L» J 421 (1} 
at p. 425. The intention to tax a particular 
instrument in different ways roust appear 
in clear and positive words. In the case 
before us the stipulation to remunerate 
jtbe pleader in advance is a necessary part 
of the vakalatnamaand was not a separate 
agreement or a separate matter, as con- 
templated by S. 5, Stamp Aot« The vaka- 
latnamas in question containing one indi- 
visible contract were ohargeablo under 
Art. lO, Sob. 2, Court, fees Act ; and 
there were no such distinct matters con- 
tained in them to which the provisions of 
the Stamp Act relating to agreements 
were applicable. 

On proper construction of the vakalat- 
namas before us, there was no doubt that 
the instruments do not comprise or relate 


to several distinct matters and there can 
be no question of charging them with the 
aggregate amount of duties with which 
separate instruments, each comprising or 
relating to one of such matters, would be 
ohaigeable under the law. As indicated 
sufficiently clearly, there is no room for 
any doubt as to the proper construction 
either of the terms of the vakalatnamas 
or of the provisions of the law applicable 
to the same; and even if there was any 
room for doubt, in the absence of any 
definite provision of the law, the vakalat- 
namas are not chargeable both under that 
Court-fees Act and the Indian Stamp 
Act, as held by the learned Judges in the 
Court below. The rules are made absolute. 
The orders against which the rules were 
directed are set aside. There is no order 
as to costs in the rules. 

B.W./r.k. Hules 7nade absolute, 

l. Killing Valley Tea Oo., Ltd. v. Seoy. q£ 

-^Vr 107=40 Cal 161 

— oi U L J 421. 
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MUKERJI AND S. K. GHOSE, JJ. 

Bhalataran Chakravarly and others — 
Plaintiffs — Appellants. 

V. 

Barnlal Das Mohunt — Defendant — Ros- 
pondont. 

Appeal No. 49 of 1933, Decided on Gth 
January 1936, from Original decree of 
Dist. Judge, Dankura, D/- 25th January 
1933. 

Public Suits Validation Act (11 of 1932), 
Ss« 2, 3— Suit under S. 92. Civil P. C., dis* 
missed as consent of collector not being in 
order ^Subsequent passing of Act 11 of 1932 
^Restoration o/ suit on petition under S. 3 
of Act— Court has to proceed with suit and 
cannot enquire into validity or otherwise of 
consent and dismiss suit on that ground. 

A suit under S. 92 was dismissed on the 
ground that tbe couseob o( the Oolloctor under 
8. 93. Civil P. 0 . with which the suit bad been 
filed was not in order* Subsequent to this the 
Public Suits Validation Act (11 of 1932), received 
tbe assent of the GoverQor*GeDoraI and came 
into force aod tbe plaiutifis put in a petition 
under tbe provisions of S. 3 of that Act for restora- 
tion of tbe suit and tbo suit was restored. But 
the objection which the defendant bad taken to 
tbe restoration of the suit was thereafter re^ 
peated before tbe Judge aod as the result of 
that tbe Judge again dismissed the suit on the 
view that the consent of tbe Collector with 
which the suit had been originally instituted 
not having been in order aod there having been 
no fresh consent given by the Collector with the 
provioos sanction of tbe Local Government, tbe 
suit was not maintainable : 

II*:ld : that once the order of restoration was 
made, tbe suit will bavo to be proceeded with 
in accordance with law. S, 2 of tbe Act was al- 
ready a part of tbo law of tbo land and if by 
Us terms tbe sanction was applicable to the 
suit as it then was, tbe suit could again be dis- 
missed but should bo proceeded with if S. 2 
warraots such a procedure. In the present case, 
at the time wheu tbo Act was passed, an appeal 
from the decree of tbo trial Court dismissing the 
suit was competent and open to the plaintiffs, 
and there oouid bo no question that the validity 
or otherwise of the consent with which tbe suit 
was originally instituted could no longer be en- 
quired into and would consequently form no 
ground for dismissal of the suit once again. 

CP 816 0 2] 

Narendra Krishna Bose — for Appel. 
Ud(s. 

Sttaram Banerjee and Sudharisit Ku. 
mar Sen— tot Respondent. 

Judgment. This is an appeal preferred 
by the plaintiETs from a decree dismissing 
their suit under S. y2, Civil P. 0. The suit 
was instituted with the consent of the 
Collector under S. 93 of the Code 
on 23nd June 1928. It remained pending 
for several years when on 30th November 
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rJ31 the decisiou of tl^e Judicial Commit, 
tee ill 36 C NY N 257 (l) was delivered. 
On 15th February 1932, in view of the 
said decision, the suit was dismissed, it 
being held that the consent of the Collec- 
tor under S. 93 of the Code with which 
the suit had been tiled was not in order. 
This decree was signed by the Court on 
17th February 1932, On dth April 1932, 
the Public Suits Validation Act (Act 
No. 11 of 1932) received the assent of the 
tiovornor.General and came into force. 
On 4th May 1932, the plaintiffs put in a 
petition under the provisions of S. 3 of 
the Act for restoration of the suit. This 
petition was objected to on behalf of the 
defendant bub eventually on' 20bh June 
1932 the learned District Judge set aside 
the decree of dismissal that he bad made 


on 15th February 1932 and ordered the 
suit to be restored. The objection which 
the defendant bad taken to the restora- 
tion of the suit was" thereafter repeated 
before the learned Judge and as the result 
of that the learned* J'udge on 25th Janu- 
ary 1933 again disnfissed the suit on the 
view that the consent of the Collector 
with which the suit haff been originally 
instituted not having been in order and 
there having been no fresh consent given 


by the Collector with the previous sanc- 
tion of the Local Government, the suit 
was not maintainable in view of the deci- 
sion of the Judicial Committee in 36 
C W N 257 (1) referred to above. The 
learned Judge has taken the view that 
although in view of S. 3 of the Act the 
plaintiffs were entitled to have the decree 
of dismissal originally made set aside 
and their suit restored still the moment 
the suit came to be restored it would 
have to be proceeded with and pro* 
ceeded with in acc ordance with the 

1 Prem Narain v. Ram Charan, 

136 1 C 461=59 I A 121=53 All 990—36 

C W N 257 (P C). 
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law from that point of time, S. 2 of the 
Act not applying to the suit at all. 

This is a view which, in our opinion, is 
clearly not maintainable. S. 3 is con- 
cerned only with the question of restore, 
tion by the trial Court of a suit which 
had been dismissed merely on the ground 
of defect in. the sanction required by S. 93 
of the Code. Once the order of restora- 
tion is made, the suit will have to be 
proceeded with and proceeded with in 
accordance with law. S. 2 of the Act is 
already a part of the law of the land and 
if by its terms the section is applicable to 
the suit as it then was, there can be no 
question that the suit cannot again be 
dismissed but should be proceeded with if 
S. 2 warrants such a procedure. In the 
present case, at the time when the Act 
was passed, an appeal from the decree of 
the trial Court dismissing the suit was 
competent and open, to the plaintiff’s, 
That being the position, the suit was a 
pending suit within the meaning of S. 2 
and once it is established that the suit 
was pending at that point of time, the 
provisions contained in S. 2 at once came 
into play. S. 2 being applicable to the 
suit as it then was, there can be no ques- 
tion that the validity or otherwise of the 
consent with which the suit was originally 
instituted could no longer be enquired into, 
and would consequently form no groundj 
for dismissal of the suit once again. WSi 
are of opinion that the learned Districtj 
Judge was in error in the view that he 
took of this matter. The result is that 
the appeal succeeds. We accordingly 
order that the decree from which it has 
been preferred being set aside the suit be 
now tried on the merits in accordance 
with law. Costs of this appeal will abide 
the result : hearing fee being assessed at 


red gold iBohurs. 
r.w./b.k. 


Avpenl allowed* 
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